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August 1, 2016 


 


Coast Office and Sanctuaries 


7741 Market Street, Unit D 


Wilmington, NC 28411 


 


U.S. Army Corps of Engineers 


c/o Mickey Sugg 


69 Darlington Avenue 


Wilmington, NC 28403 


Email: mickey.t.sugg@usace.army.mil 


 


Dear Mr. Sugg, 


 


Please accept these comments on behalf of the North Carolina state office of the National Audubon 


Society regarding the Final Environmental Impact Statement (FEIS) for the project known as “Figure 


8 Island Terminal Groin Project.”  


 


After reviewing the document and appendices, available scientific literature and data, and current 


conditions at Rich Inlet, we find that the FEIS fails to meet its legal obligation under NEPA to 


“rigorously explore and objectively evaluate all reasonable alternatives” (Section 1502.14), and 


“serve as the means of assessing the environmental impact of proposed agency actions, rather than 


justifying decisions already made” (Section 1502.2(g)). Additionally, the FEIS fails to meet its legal 


obligation under Section 7 of the Endangered Species Act to “use the best scientific and commercial 


data available” (Section 7 (a)(2)) to evaluate the impacts of the proposed alternatives on listed 


species. 


 


Most importantly, we find that the applicant’s preferred alternative, the construction of a terminal 


groin and renourishment of adjacent beach with sand mined from Rich Inlet, would result in 


significant habitat loss and degradation in the NC-11 Critical Habitat Unit for wintering Piping 


Plovers, jeopardize the recovery of the Endangered Great Lakes population of Piping Plovers, and 


negatively affect the Threatened Atlantic Coast population. The FEIS avoids this conclusion by: 


 


1. Significantly understating the amount of habitat that would be lost or degraded under the 


applicant’s preferred alternative. Contrary to the FEIS’s unsupported conclusions, the proposed 


terminal groin would adversely impact Critical Habitat Unit NC-11 by removing 60% of the primary 


constituent elements of habitat for Piping Plovers found at Rich Inlet. Significantly fewer Piping 


Plovers occur at inlets with modifications similar to those in the applicant’s preferred alternative, and 


annual survivorship was lower at modified sites than at natural inlets. Because they have high site 


fidelity and do not have the option to go elsewhere if their non-breeding habitat is modified, loss of 


individuals can be reasonably expected at Rich Inlet if the preferred alternative is permitted. 


 


2. Omitting to report the significant indirect and cumulative impacts the preferred alternative would 


have on populations of Piping Plovers. The FEIS fails to include the fact that at least 18% of 


endangered Great Lakes Piping Plovers and at least 2% of threatened Atlantic Coast Piping Plovers 


use Rich Inlet during migration and winter. Decreasing survivorship of adults and first-year birds that 



mailto:mickey.t.sugg@usace.army.mil





 
 


2 
 


depend on Rich Inlet would therefore impact a significant proportion of those populations, especially 


the Great Lakes population. Population modeling shows that small changes in adult survival affect 


the possibility of achieving the both populations’ recovery goals, especially the smaller Great Lakes 


population. Further, over half of the inlets in the Piping Plover’s non-breeding range have already 


been modified in some way. As a result, the proposed alterations to habitat at Rich Inlet would 


jeopardize the Endangered Great Lakes population’s prospect of meeting its recovery goals. The 


Threatened Atlantic Coast population would also be negatively impacted. 


 


Because of these impacts, and other problems with the FEIS document, the applicant’s preferred 


alternative cannot be permitted. 


 


We also note that temporary actions taken by the applicant to reduce the threat of erosion have 


succeeded, and Rich Inlet has naturally shifted on its own, making installation of a permanent 


structure like a terminal groin unnecessary, costly, and inappropriate, particularly given the loss of 


habitat for federally listed species that would occur under the preferred alternative. Less costly, less 


destructive alternatives are available if the oceanfront beach narrows in the future. These include, but 


are not limited to, temporary use of sandbags or renourishing the beach with sand obtained from an 


offshore borrow site at intervals of no less than every five years. 


 


(1) The FEIS grossly underestimates amount of habitat for federally listed species that will be 


negatively affected by the preferred alternative. 


 


The preferred alternative would negatively affect habitat at Rich Inlet through three primary 


mechanisms which we have described in detail in our earlier comments on the SEIS. We briefly 


summarize those mechanisms below. 


 


Removal of Sand from the Rich Inlet System 


 


Hard structures at inlets result in the permanent loss of sand from the inlet system by disrupting 


natural sand transport, inlet migration, and overwash, thereby reducing or eliminating ebb and flood 


shoal systems from affected inlets (Pilkey et al. 1998). Hard structures at inlets also accelerate the 


loss of saltmarsh in the vicinity of the inlet (Hackney and Cleary 1987).  


 


If a terminal groin is installed on the north end of Figure 8 Island, intertidal sand flats and saltmarsh 


will be permanently lost, along with the extensive emergent spit on the north end Figure 8 Island. 


Similar impacts can be seen all along the Atlantic coast wherever a terminal groin is installed: Over 


time, extensive spits and shoals are lost and do not reform. Scouring behind the western side of the 


terminal groin may also occur as can be seen on the north end of Masonboro Island, NC, East Bay, 


MA, and Murrells Inlet, SC and could require frequent renourishment or hardened structures such as 


the rock wall seen at Midway Inlet, SC. 


 


In addition to losses of sand through disruption of natural inlet transport systems, the FEIS does not 


address the loss of sediment from Rich Inlet through sand mining and channelization of the inlet. 


This loss of marsh, intertidal habitat, and dry sand beach will be exacerbated by the removal of sand 


from Rich Inlet for the proposed renourishment of the beach on Figure 8 Island. Furthermore, given 


the likelihood that renourishment will be needed at more frequent intervals to maintain the Figure 8 


Island shoreline, it is likely that additional sand will be removed more frequently from the inlet, 


beyond what is forecast in the FEIS, thereby further reducing the amount of sediment available to 


maintain the primary constituent elements of Piping Plover Critical Habitat throughout Rich Inlet. 
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Downdrift Erosion  


 


A terminal groin would create erosion of the Figure 8 Island beach downdrift of the structure, 


narrowing the beach and leading to additional beach renourishment projects. These effects are well 


known and documented extensively in scientific literature, yet not addressed in the FEIS. Longshore 


currents run predominantly north to south in the area of Figure 8 Island, placing nearly all of the 


oceanfront homes on Figure 8 Island in danger from accelerated erosion, should a terminal groin be 


built. Downdrift erosion could affect other sites, including Mason Inlet, which is already a mitigation 


site for a different inlet stabilization project, and Wrightsville Beach, which already receives regular 


beach renourishment. 


 


The FEIS’s proposed five-year interval for beach renourishment is questionable given the effects of 


downdrift erosion and the fact that Wrightsville Beach, Carolina Beach, and southern Figure 8 Island, 


are replenished more frequently, and beaches in the vicinity of the terminal groins at Fort Macon and 


Oregon Inlet also require more frequent renourishment projects. Additional beach renourishments 


would add to the cost of the preferred alternative, result in additional negative impacts to federally-


listed species, and impact other protected species as well. 


 


Artificial Stabilization 


 


A terminal groin would stabilize the area immediately to its south. This would result in vegetative 


succession that will overtake and eliminate the open, sandy beach habitat that is required by beach-


nesting species including the Piping Plover, roosting shorebirds such as Piping Plover and Red Knot, 


and habitat for federally-listed Seabeach Amaranth. This effect can be seen locally at the north end of 


Masonboro Island. The FEIS fails to mention this negative impact. 


 


Foreseeable Habitat Impact 


 


Through these three mechanisms and the reasonable expectation that the need for additional beach 


renourishment will require even more sand mining in the future, Critical Habitat at Rich Inlet will be 


lost. Based on responses of other inlets to terminal groins and well-known coastal processes, we find 


that the amount of habitat that would be lost at Rich Inlet under the preferred alternative is 


approximately 241 acres of high-quality habitat that supports Piping Plovers, Red Knots, and other 


shorebirds, plus additional saltmarsh and dry beach habitat. The 241 acres of habitat lost would be 


primarily low-energy intertidal shoals and sandbars which provide habitat for a variety of benthic 


invertebrates that are essential food for shorebirds and fishes, and the emergent sandy spit which is 


prime nesting habitat for Piping Plovers and other beach-nesting birds. By eliminating the spit on the 


north end of Figure 8 Island and interfering with natural sediment transport throughout the inlet 


system, the preferred alternative would adversely impact Critical Habitat Unit NC-11, eliminating 


approximately 60% (241 of 401 acres) of the total primary constituent elements of habitat for Piping 


Plovers in Rich Inlet and at least 25% of all the primary constituent elements of habitat for Piping 


Plovers in the unit (Fig. 1). These affected habitats are where the majority of Piping Plovers have 


been observed in the past seven years at Rich Inlet (Addison and McIver 2014, Audubon North 


Carolina unpublished data). Other habitat affected would be salt marsh supporting larval fish and 


crustaceans and dry beach habitat that in a naturally dynamic state would support seabeach amaranth. 
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Figure 1. Habitat used by Piping Plovers at Rich Inlet, 2011-2016. Heavy: seen on appropriate tide 


approximately >75% of visits; moderate: seen on appropriate tide approximately 25%-50% of visits; 


slight: seen on appropriate tide approximately <25% of visits; rare to none: not seen or seen fewer 


than 5 visits in a year. 
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Unsupported FEIS Predictions 


 


The FEIS ignores the large, well-documented body of knowledge regarding the harmful physical 


impacts of terminal groins, beach renourishment, and sand mining. It instead makes erroneous 


assumptions by first relying on models that were never intended for the use they are put to and that 


have already failed to predict 2012 conditions when run using 2006 conditions (see FEIS, Fig. 5.2a-


5.7a; for actual 2012 conditions, see FEIS, Fig. 5.2b). The FEIS itself casts doubt on its own  


 


modeling, repeatedly stating the models cannot predict future conditions and that future conditions 


are unknown or difficult to forecast, even as it uses models to predict future conditions. For example: 


 


“The model results are by no means intended to represent predictions of what changes to expect in 


the future with certainty, as this would require an ability to predict future weather and oceanic 


conditions” (p. 209). 


 


“The EIS acknowledges the reduction of piping plover habitat along the northern end of Figure 8 


Island for the terminal groin options, but it also discloses that the magnitude and extent of any long-


term or cumulative impacts to the bird's habitat is unknown and is difficult to determine over the 30-


year study period” (Appendix I, #92). 


 


Second, the FEIS fails to model ongoing sand loss beyond the initial five years of the project (FEIS, 


Appendix B pp. 176-181). This is a critical omission because impacts of the project, and associated 


loss of habitat, will continue over the 30-year lifespan of the project. Instead, the FEIS makes vague 


and unsupported generalizations that ignore the sediment deficit that the terminal groin and sand 


mining will create: 


 


“After the initial post-construction effects on the north side of the terminal groin equilibrate, it is 


anticipated that the presence of intertidal flat and shoal habitats will be largely dictated by the 


migration and position of the inlet bar channel over the 30-year study period” (p. 452). 


 


Third, the FEIS does not consistently rely on the most recent data for its modeling and instead cherry 


picks periods of severe erosion to predict impacts of a terminal groin although the long-term trend on 


Figure 8 Island has been “net progradation” (Appendix B, p. 56). For example, its Summary of 


Impacts Table (Table 5.1) is now attributed to “2006 shoreline conditions” (p. 212) when net loss of 


habitat would appear less because in 2006 there were fewer intertidal shoals and the spit was smaller.  


 


Fourth, the FEIS simply ignores listed species’ habitat requirements—and in some cases its own 


predictions—and draws the unsupported conclusion that Piping Plovers and other listed species will 


not be significantly affected. For example, loss of the spit is discussed by the FEIS in Appendix B 


(pp.176-181), and a loss of 25% of its area is forecast in the first five years. Despite this, the FEIS 


finds no significant habitat loss for Piping Plovers and other listed species, even though that is where 


the majority of Piping Plovers observations are made and seabeach amaranth plants are found. 


 


Fifth, in order to justify the applicant’s preferred alternative, the FEIS consistently presents natural 


erosion and accretion of barrier islands, barrier island spits, and ebb and flood shoals as having a 


positive or negative impact on listed species. Although it can result in temporary habitat loss, natural 


change at the coast is the primary mechanism that ensures the persistence of nesting, resting, and 


foraging habitat for Piping Plovers (USFWS 1996a), shorebirds, and other species. Stabilization of 


barrier islands such as occurs through the construction of a terminal groin or other coastal 
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engineering projects causes negative direct, indirect, and cumulative impacts which permanently 


degrade or remove habitat, and which cannot be avoided if the applicant’s preferred alternative is 


permitted. 


 


(2) The FEIS fails to use the best available scientific data to objectively evaluate the impact of 


the preferred alternative on federally listed species that regularly occur in Rich Inlet. 


Four species listed as Threatened or Endangered under the Endangered Species Act (ESA) regularly 


occur at Rich Inlet: Piping Plovers (Charadrius melodus), Red Knots (Calidris canutus rufa), 


loggerhead sea turtles (Caretta caretta), and seabeach amaranth (Amaranthus pumilus). 


 


Impacts to Piping Plovers and Red Knots 


 


Piping Plovers have three breeding populations: the Northern Great Plains, Great Lakes, and Atlantic 


Coast from North Carolina to maritime Canada. Piping Plovers winter in the Southeastern U.S. from 


North Carolina to Florida, the Gulf side of Florida to Texas, Mexico, and parts of the Caribbean. The 


Great Lakes breeding population is Endangered, and the Atlantic Coast and Northern Great Plains 


breeding populations are Threatened. Among the reasons for their status is the prevalence of inlet 


stabilization and relocation, sand mining and dredging, groins, and beach renourishment (USFWS 


1996a, USFWS 2009). Critical Habitat has been designated for wintering Piping Plovers, and Piping 


Plover Critical Habitat Unit NC-11 includes Lea-Hutaff Island and the emergent shoals and sandbars 


within Rich Inlet (USFWS 2001). 


 


Banded Piping Plovers seen at Rich Inlet represent all three breeding populations. A total of 45 


uniquely banded individual Piping Plovers were observed at Rich Inlet during January 2007-May 


2016 (Audubon North Carolina unpublished data). These individuals were banded as chicks or 


nesting adults in Michigan, New York, Canada, North Dakota, North Carolina, Wisconsin, and 


Virginia, or as non-breeding birds in South Carolina and the Bahamas. The greatest number of 


banded Piping Plovers (29 individuals) documented at Rich Inlet were from the Endangered Great 


Lakes breeding population; 11 were from the Atlantic coast population, four were from the Great 


Plains population, and one, which was banded in the Bahamas, was not seen on its breeding grounds 


(Audubon North Carolina unpublished data).  


 


Piping Plovers occur at Rich Inlet year-round. They nest at Rich Inlet in small numbers; for the past 


three years (2014-2016) 1-2 pairs have nested on the north end of Figure 8 Island (NCWRC 


unpublished data). They have also nested on the south end of Hutaff Island within the project area, 


though not within the past six years (Audubon North Carolina unpublished data). Flocks also occur at 


Rich Inlet during spring and fall migration. Migration and winter counts at Rich Inlet are among the 


highest in the state, equaled or exceeded only at Cape Hatteras and Cape Lookout (eBird 2016, John 


Fussell personal communication). 


 


Threatened Red Knots occur at Rich Inlet from fall through spring, where they forage in low-energy 


intertidal areas, on the oceanfront beach, and along the marsh edge and roost on spits and flood tide 


shoals (Audubon North Carolina unpublished data). The largest flocks are found during spring 


migration in April and May. In 2016, the peak single survey count was 270, and spring counts 


regularly exceeded 150 in all of the past five years (Audubon North Carolina unpublished data). 


Cape Lookout and Cape Hatteras are the only sites in the state that currently support larger flocks 


(John Fussell personal communication, eBird 2016, NCWRC unpublished data). Banded individuals 


at Rich Inlet were captured in Florida, Delaware, New Jersey, Massachusetts, and Argentina and 
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resighted in Ontario, Massachusetts, New Jersey, Delaware, North Carolina, South Carolina, 


Georgia, and Florida (Audubon North Carolina unpublished data). When Red Knots were listed as 


Threatened in 2014, one of the primary causes was “U.S. shoreline stabilization and coastal 


development” (USFWS 2013).  


 


The loss of sediment leading to loss of 60% of primary constituent elements of habitat in Critical 


Habitat Unit NC-11 would have significant adverse impacts on the habitats at Rich Inlet that both 


Piping Plovers and Red Knots depend on. However, the FEIS ignores the robust body of peer-


reviewed scientific literature that shows preferential use of inlets and associated low-energy intertidal 


flats by Piping Plovers during migration and winter Piping Plovers (Haig and Oring 1985, Johnson 


and Baldassarre 1988, Nicholls and Baldassarre 1990, Harrington 2008, Lott et al. 2009, Maddock et 


al. 2009). It also ignores literature demonstrating that during nesting, Piping Plovers are also often 


associated with natural coastlines, including unmodified inlets and overwash fans (Kisiel 2009a, 


2009b; NPS 2014a, 2014b).  


 


Though it cites some of these articles, the FEIS pointedly declines to connect the Piping Plover’s 


habitat preferences with negative impacts to them should that habitat be degraded or destroyed. 


Instead, it explicably references data that (despite appearing to sum counts from all surveys which is 


not standard scientific practice) shows a decline in Piping Plover observations at Oregon Inlet to 


support its claim that Piping Plovers will not be negatively impacted by a terminal groin (p. 375-


376). It also uses data that shows fewer Piping Plovers using stabilized Masonboro Inlet than natural 


Rich Inlet to, again, support its claim that Piping Plovers will not be impacted by a terminal groin (p. 


376). The source that the FEIS cites for the Oregon Inlet data is the North Carolina Costal Resources 


Commission’s final report on terminal groins. That report concluded that  


 


[T]he presence of the terminal groin [at Oregon Inlet], as well as other actions such as dredging and 


nourishment, has adversely modified habitat important to piping plovers by eliminating intertidal 


flats and allowing encroachment of vegetation in stabilized areas, and generally impeding inlet 


dynamics that create and maintain habitats piping plovers require (NCCRC 2010). 


 


The report also found that, in general, 


 


Destruction or adverse modification means a direct or indirect alteration that appreciably 
diminishes the value of critical habitat for the conservation of a listed species. Such alterations may 


include, but are not limited to, those that alter the physical or biological features essential to the 


conservation of a species or that preclude or significantly delay development of such features 


(NCCRC 2010). 


 


Beach renourishment, which is proposed for all alternatives except Alternative 2, will also negatively 


impact Piping Plovers, Red Knots, and other shorebirds because it depresses populations of the 


infaunal organisms (species that live within the sediment) that are their primary prey. Every recovery 


or management plan that pertains to Piping Plovers (USFWS 1996a, 2001, 2003, 2009) or Red Knots 


(USFWS 2013) recognizes the importance of infaunal organisms and their habitats. The diversity and 


abundance of shorebirds on beaches was positively correlated with the diversity and abundance of 


macroinvertebrate prey, and when a decline in prey was observed, a decrease in foraging shorebirds, 


gulls, and other seabirds was also observed (Dugan and Hubbard 2006, Dugan et al. 2008). In Bogue 


Banks, NC, the abundance of foraging shorebirds was depressed for two years following one 


renourishment and four years following another (Peterson et al. 2014). 
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The FEIS largely overlooks impacts of the alternatives on the infaunal community at Rich Inlet and 


Figure 8 Island and consistently understates impacts to these organisms. The SEIS repeatedly uses 


the terms “short-term” and “resilient” (for examples, see pages 291, 295, 297, 330, 331, 332, 333, 


334, 350, 352, 354, 382, 385, 409, 410) when addressing the impacts to the infaunal community, 


which is misleading because some organisms take up to four years to recover (Jaramillo et al. 1987, 


Peterson et al. 2014). For example, one study found a 48% average reduction in invertebrates and a 


decline in taxon richness following beach renourishment, which was primarily driven by decreases in 


polychetes and E. talpoida, which are primary prey species for Piping Plovers and Red Knots, 


respectively (Woolridge et al. 2016). These declines existed through the end of the 15-month study 


period. In North Carolina, Emerita talpoida (mole crab) abundance recovered within months on 


nourished beaches compared to control beaches, but Donax spp. (coquina clam) and amphipods did 


not recover within the time frame of the study (Peterson et al. 2006). Peterson et al. (2014) 


monitored the recovery of a sandy beach community for 3-4 years following nourishment and 


documented that haustoriid amphipods (small crustaceans) and Donax spp. had reduced densities for 


3-4 years following nourishment, E. talpoida had lower densities for 1-2 years following 


nourishment. Given these recovery times, even the optimistic five-year cycle that the FEIS suggests 


would result in 40% reduction in foraging availability if recovery takes two years. 


 


Despite the loss of both habitat and prey base that would result from the preferred alternative, the 


FEIS suggests repeatedly that the project will increase habitat for listed species: 


 


“The increased area of dry beach on the south side of the groin as a result of nourishment as well as 


the retention of sediment within the accretion fillet will result in positive indirect impacts including 


the increased habitat for nesting sea turtles, resting and nesting shorebirds, and seabeach amaranth” 


(p. 407, 454). 


 


To the contrary, the 17-69 foot increase in beach width that the FEIS forecasts south of the terminal 


groin (p. 454) will not benefit these species, and would not compensate for the loss of hundreds of 


acres of excellent habitat already at Rich Inlet. Rather, stabilization of the beach in the immediate 


area of the terminal groin will result in vegetative succession which over time will remove the open, 


sandy habitat that Piping Plovers, as well as other beach-nesting species, require. An example of this 


effect is the north end of Masonboro Island, which hosted large numbers of nesting birds prior to the 


installation of the terminal groin there in 1981 (NCWRC Colonial Waterbird Database).  


 


The results of loss of habitat and loss of prey base due to coastal engineering projects that disrupt 


natural coastal processes in order to stabilize inlets can be seen in southeast North Carolina at two 


formerly natural inlets. Masonboro Inlet is significantly modified with two hard structures and 


regular dredging and Mason Inlet is artificially stabilized with dredging. We conducted weekly 


(during migration) and bi-weekly (during winter) boat-based bird surveys at Rich Inlet, Mason Inlet, 


and Masonboro Inlet from January 2014-May 2016 to determine how birds used each site. 


 


For Piping Plovers, significant differences occurred between the three inlets (Kruskal-Wallis test, 


p<0.001). Pairwise multiple comparison tests found that significantly more Piping Plovers were 


observed at Rich Inlet compared to highly modified Mason and Masonboro Inlets (Dunn’s test, 


p<0.05). The numbers of Piping Plovers observed at Masonboro Inlet and Mason Inlet were not 


statistically different. For Red Knots, significant differences also occurred between the three inlets 


(Kruskal-Wallis test, p<0.001). Pairwise multiple comparison tests found that significantly more Red 


Knots were observed at Rich Inlet than Mason and Masonboro Inlets (Dunn’s test, p<0.05). It is 


apparent that Piping Plovers and Red Knots rely on Rich Inlet to a significantly greater extent than 
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they rely on the two nearby modified inlets, likely because of the greater amount of low-energy, 


intertidal foraging habitat there.  


 


The impacts of modifications to non-breeding habitats are beginning to be quantified in other ways as 


well. Annual survival of Piping Plovers is influenced by conditions at non-breeding sites (Roche et 


al. 2010); therefore, what happens at migration stopover and wintering sites can have an effect on 


Piping Plover populations. Preliminary results of research that is currently underway indicate that 


Piping Plover body condition and annual survival is lower at sites with human recreation or 


modifications than at more natural sites. Further, fewer Piping Plovers enter the populations at these 


sites. Finally, survival of Piping Plovers from the Great Lakes population is lower at disturbed sites 


than among Piping Plovers from other populations (Daniel Catlin and Daniel Gibson personal 


communication). The beach modifications at the study sites were multiple beach renourishments, a 


groin installation, and two inlet relocations. These are among the alternatives proposed in the FEIS, 


and the preferred alternative would involve both a terminal groin and beach renourishments. Based 


on these results, it is logical to expect a significant decline in Piping Plovers at Rich Inlet should the 


preferred alternative be permitted. 


 


Because Piping Plovers exhibit site fidelity (Drake et al. 2001, Noel and Chandler 2008, Stucker and 


Cuthbert 2006, Addison and McIver 2014; Gratto-Trevor et al. 2012, Gratto-Trevor et al. 2016) and 


use small core home ranges during the winter months (Drake et al. 2001), the importance of specific 


inlets such as Rich Inlet to individuals is magnified. Based on the comparison of Piping Plover 


abundance at modified versus unmodified inlets, the differential rate of survival at modified versus 


unmodified sites, and their high site fidelity, it is clear that loss of 60% of Piping Plover habitat at 


Rich Inlet will negatively impact its carrying capacity for migrating and wintering Piping Plovers, 


and the individual plovers that use Rich Inlet will not be able to “go somewhere else.” 


 


Range-wide band resight studies find that Piping Plovers using the southeast coast during non-


breeding months are predominantly from the Atlantic and Great Lakes breeding populations (Stucker 


and Cuthbert 2006, Gratto-Trevor et al. 2009, Gratto-Trevor et al. 2012). In particular, an estimated 


57% of the Great Lakes population winters from North Carolina to the Atlantic coast of Florida; most 


of the rest are on Florida’s Gulf Coast (Gratto-Trevor et al. 2012). Therefore, the applicant’s 


preferred alternative would have the greatest effect on the Great Lakes and Atlantic Coast Piping 


Plover populations which migrate through and winter in North Carolina. Though the Critical Habitat 


Units for wintering Piping Plovers span a geography from North Carolina to Texas, a smaller subset 


(about 36% of total area of CHUs) support the Great Lakes population, magnifying the impact of 


modifications to Rich Inlet for Great Lakes Piping Plovers and for Atlantic Coast Piping Plovers. 


 


The Endangered Great Lakes breeding population consisted of between 55-75 breeding pairs from 


2010-2015 (Vincent Cavalieri personal communication), with an average of 64 pairs or 128 breeding 


adults. In 2016, preliminary results found 72-74 breeding pairs (Vincent Cavalieri personal 


communication). Between January 2007 and May 2016, Audubon North Carolina documented at 


least 29 banded individuals from the Endangered Great Lakes breeding population (Addison and 


McIver 2014, Audubon North Carolina unpublished data). It is highly likely that more individuals 


from the Great Lakes breeding population depend on Rich Inlet during migration and winter because 


it is highly unlikely weekly surveys document every individual that utilizes Rich Inlet during 


migration.  


 


The importance of Rich Inlet to the Endangered Great Lakes breeding population of Piping Plovers 


cannot be overstated. Based on 74 breeding pairs and an estimated additional 30 adult birds that 
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haven’t bred yet, and about 120 fledglings produced in a typical year with an estimated first-year 


survival rate of 35-37% (Vincent Cavalieri personal communication), and an adult survival rate of 


74% (Wemmer et al. 2001), next March the Great Lakes population will consist of about 132 


individuals two years of age or older, plus about 44 first-year birds after accounting for typical first-


year mortality for a total of about 176 Great Lakes Plovers. Given at least 29 individuals known to be 


from the Great Lakes population, detectability rates, brood-marked individuals, and not all Great 


Lakes piping plovers being banded, we estimate that Rich Inlet supports at least 18% and likely over 


20% of the Great Lakes breeding population.  


 


The Atlantic Coast breeding population of Piping Plovers averaged 1,800 pairs or 3,600 breeding 


adults from 2010-2015 (the most recent years for which final data is available) (USFWS 2015). The 


peak, single-survey counts of Piping Plovers at Rich Inlet in fall 2014 and 2015 (38 and 44, 


respectively) comprise more than 2% of the Atlantic breeding population of Piping Plovers (Addison 


and McIver 2014, Audubon North Carolina unpublished data). This qualifies the Rich Inlet complex 


as a Wetland of International Importance under the Ramsar Convention and a site of hemispheric 


significance by the Western Hemisphere Shorebird Network.  


 


However, peak migration counts do not reflect the total number of individual Piping Plovers that 


depend on habitats at Rich Inlet. Most individuals use Rich Inlet during migration to refuel, rest, and 


gain sufficient energetic reserves to continue on to wintering or breeding sites. Stopover duration can 


vary from just a few days to as much as one month (Noel and Chandler 2005; Stucker and Cuthbert 


2006). Weekly surveys during migration at Rich Inlet indicated that stopover duration for the 


majority of banded Piping Plovers was one week or less during spring (99.1%) and fall (63.2%) 


(Audubon North Carolina unpublished data). The mean number of non-breeding Piping Plovers that 


depend on Rich Inlet based on a stopover duration of one week for January 2011-September 2015 is 


estimated at 256 individuals (range 96-443).  


 


These proportions indicate that Rich Inlet is essential to the survival and recovery of the Great Lakes 


population of Piping Plovers and nearly as important to the recovery of the Atlantic coast population. 


Modeling shows that Piping Plover populations in general (Calvert et al. 2006, Brault 2007, Melvin 


and Gibbs 1994) and the Great Lakes population in particular (Wemmer et al. 2001) are most 


sensitive to small declines (1-20%) in adult and first-year survivorship. The five-year status review of 


the Piping Plover states:  


 


The most consistent finding in the various population viability analyses (PVAs) conducted for piping 


plovers (Ryan et al. 1993, Melvin and Gibbs 1996, Plissner and Haig 2000, Wemmer et al. 2001, 


Larson et al. 2002, Calvert et al. 2006, Brault 2007) is the sensitivity of extinction risk to even small 
declines in adult and/or juvenile survival rates. […] Progress toward recovery would be quickly 


slowed or reversed by even small sustained decreases in survival, and it would be difficult to 


increase current fecundity levels sufficiently to compensate for widespread long-term declines in 


survival (USFWS 2009).  


 


In addition to permanently causing degradation and loss of high-quality habitat in the inlet’s 


immediate area, the negative cumulative impacts of a terminal groin, beach renourishment, sand 


mining, or other inlet stabilization projects at Rich Inlet would extend beyond its boundaries. Piping 


Plovers, Red Knots, and other birds that use the coast are not sedentary species. They undertake 


annual migrations that encompass thousands of miles. Winter and migration stopover sites are critical 


to their survival during the non-breeding season. Because of the nature of their life history, protecting 


a single site or even several sites, is not sufficient to protect healthy populations or recover threatened 
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or endangered ones. Therefore, loss of sites that shorebirds depend on during one part of the year or 


on one step of their journeys cannot be considered insignificant. The quality of nesting habitat, for 


example, is unimportant if birds cannot survive the winter to migrate back in the spring; thus, 


adversely impacting one Critical Habitat Unit adversely impacts the ability of other Critical Habitat 


Units to support the recovery of listed species. 


 


This is important because Rich Inlet exists in a landscape of coastal development, inlet modification, 


and beach renourishment that extends throughout the Piping Plover’s U.S. breeding and winter 


ranges (Tables 1 and 2). In North Carolina, 85% of inlets have been modified with hard structures, 


dredging, relocation, sand mining, or artificial opening or closing. Throughout the U.S. winter range, 


54% of inlets have seen some form of modification (Rice 2012b). In the U.S. breeding range, 69% of 


inlets have been modified (Rice 2015). And additional projects continue to be proposed, including 


two in South Carolina (Hunting Island and Captain Sam’s Inlet) and one in Georgia (Gould’s Inlet), 


increasing the extent of cumulative impacts to Piping Plover habitat.  


 


Table 1. Number of inlets and number of modified inlets in the Piping Plover’s U.S. winter range 


(after Rice 2012b). 


 # of inlets # modified % modified 


NC 20 17 85% 


SC 47 21 45% 


GA 23 6 26% 


FL – Atlantic 21 19 90% 


FL – Gulf 48 24 50% 


AL 4 4 100% 


MS 6 4 67% 


LA 34 10 29% 


TX 18 14 78% 


Total – Atlantic coast 111 63 57% 


Total – Atlantic and Gulf coasts 221 119 54% 


 


Table 2. Number of inlets and number of modified inlets in the Piping Plover’s U.S. breeding range 


(after Rice 2015). 


 # of inlets # modified % modified 


ME 21 9 43% 


NH 3 3 100% 


MA 122 81 66% 


RI 17 9 53% 


CT 56 48 86% 


NY 133 93 70% 


NJ 11 10 91% 


DE 1 1 100% 


MD 1 1 100% 


VA 14 2 14% 


NC 20 17 85% 


Total 399 274 69% 


 


In the Piping Plover’s U.S. winter range, approximately 32% of sandy beaches have received sand 


placements, including 91.3 miles of North Carolina’s coastline out of 326 total miles (28%) (Rice 
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2012a). In its U.S. breeding range, approximately 33% had previously received sediment prior to 


Hurricane Sandy (Rice 2015). Of Critical Habitat Units for wintering Piping Plovers, 29% have 


received beach renourishment; from Florida to North Carolina, the heart of the Great Lakes breeding 


population’s range, 41% have received renourishment; and within North Carolina, 39% have 


received renourishment (USFWS 2009 Table WM2).  


 


The cumulative impact of these modifications to Piping Plover habitat—as well as to Red Knots 


which use similar habitat during migration—is to diminish carrying capacity and survivorship at 


large proportions of sites throughout the Piping Plover’s range. Habitat loss at Rich Inlet takes place 


in this context and must be analyzed as such. It would negatively impact survivorship of migrating 


and over-wintering Piping Plovers from the Great Lakes and Atlantic Coast populations. Impacts at 


Rich Inlet would therefore jeopardize the survival and recovery of the Great Lakes population 


because significant proportions of those groups use Rich Inlet at some point in their annual cycle and 


because significant proportions of their Critical Habitat has already been lost or degraded altered 


throughout their range. This information and analysis of cumulative impacts is wholly absent from 


the FEIS. 


 


Other Impacts to Birds 


 


Rich Inlet is one of the most important sites in North Carolina for many other species of nesting, 


migrating, and wintering birds. A total of 100 species of birds were observed at Rich Inlet from 


January 2010-May 2016, including 26 species of shorebirds (sandpipers, plovers, and their relatives) 


(Addison and McIver 2014, Audubon North Carolina unpublished data). Of these 100 species, 29 


(29%) are of conservation concern, either as federally listed species, state-listed species, or identified 


as declining or otherwise vulnerable by various watch lists.  


 


Permanent loss of the spit from the north end of Figure 8 Island would reduce nesting habitat 


available for Wilson’s Plovers, American Oystercatchers, Least Terns, Common Terns, and Black 


Skimmers. Loss of similar habitat at Mason Inlet resulted in decreases in numbers of nesting birds at 


Mason Inlet (Gilstrap et al. 2013). Non-breeding shorebirds occurring in Rich Inlet rely on the same 


roosting and foraging habitats that Piping Plovers do. For all bird species and for all shorebird 


species, during January 2014-May 2016, significant differences occurred between Rich, Mason and 


Masonboro Inlets (Kruskal-Wallis test, p<0.001). Pairwise multiple comparison tests found that 


significantly more birds and shorebirds were observed at Rich Inlet than Mason and Masonboro 


Inlets (Dunn’s test, p<0.05) (Audubon North Carolina unpublished data). The FEIS does not take this 


data into account, even though it demonstrates that habitat alterations such as those in the applicant’s 


preferred alternative decrease the carrying capacity of inlets for multiple species of birds. 


 


The FEIS repeatedly misrepresents the direct impacts of construction during the winter months to 


wintering populations of shorebirds. It states that construction work in “a November 16th-March 31st 


window would take place when the [bird] species populations utilizing the intertidal flats and shoal 


are at their lowest” (p. 324). To the contrary, peak annual counts of birds at Rich Inlet came within 


that window in 2015 and 2012, and large flocks occur there regularly from November through March 


in all survey years (Addison and McIver 2014, Audubon North Carolina unpublished data). The area 


is also used constantly throughout the winter by a flock of Piping Plovers, including in 2016 four 


wintering members of the Great Lakes population (Audubon North Carolina unpublished data). 


Further, Piping Plover migration begins in late February (Haig and Oring 1985), and in the past three 


years at Rich, peak March counts of Piping Plovers were 17, 32, and 17 (Audubon North Carolina 


unpublished data). As with all peak counts, these numbers under-represent the total number of 
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individuals using the inlet, as they do not account for turnover rates as migrants arrive, rest and 


refuel, and depart. 


 


Instead of using the data cited above, which was supplied multiple times to the Corps, the FEIS uses 


two monitoring regimes, one at New River Inlet which is a consultant’s report, and one at Bogue 


Inlet which is uncited to support its finding of no direct impacts to Piping Plovers or other bird 


species during wintertime work (p. 324). However, no pre-construction monitoring was conducted to 


determine if or how abundance and habitat use was affected by the projects. All monitoring is instead 


described as “during construction,” providing no before-after comparison. Therefore, the FEIS 


cannot draw conclusions about whether Piping Plovers or other species were directly impacted by the 


projects. 


 


Impacts to Seabeach Amaranth 


 


Seabeach amaranth (Amaranthus pumilus) is a federally Threatened plant historically found on 


Atlantic beaches from Massachusetts to South Carolina; it currently occurs in New York, New 


Jersey, Delaware, Virginia, North Carolina, and South Carolina (USFWS 2007). It is found on barrier 


island beaches where it occurs in sparsely vegetated areas on overwash fans, the accreting ends of 


barrier islands, and the toe of foredunes.  


 


Seabeach amaranth was listed due to its extirpation from two-thirds of its historic range and its 


vulnerability to threats including the construction of beach stabilization structures, beach erosion, 


beach grooming, pedestrian and vehicular traffic, and consumption by insects and feral animals. Of 


these threats, habitat loss and degradation resulting from coastal engineering were considered the 


most serious (USFWS 1996b, USFWS 2007) because it “appears to need extensive areas of barrier 


island beaches and inlets, functioning in a relatively natural and dynamic manner, allowing it to 


move around in the landscape, occupying suitable habitat as it becomes available” (USFWS 1996b). 


 


Attempts to stabilize shorelines that lead to vegetative succession are also detrimental to seabeach 


amaranth: 


 


Attempts to halt beach erosion in the Carolinas and New York through beach hardening (sea walls, 


jetties, groins, bulkheads, etc.) appear invariably to destroy habitat for seabeach amaranth. Simply 
put, any stabilization of the shoreline is detrimental to a pioneer, upper beach annual, whose niche of 


“life strategy” is the colonization of unstable, unvegetated, or new land and which is unable to 


compete with perennial grasses. […] Groins have mixed effects on seabeach amaranth. Immediately 


upstream from a groin, accretion sometimes provides or maintains, at least temporarily, habitat for 
seabeach amaranth; immediately downstream, erosion usually destroys seabeach amaranth habitat. 


[...] In the long run, groins (if they are successful) stabilize upstream beach, allowing succession to 


perennials, rendering even the upstream side only marginally suitable for seabeach amaranth 


(USFWS 1996b).  


 


The analysis of impacts to seabeach amaranth presented in the FEIS is not in accordance with the 


best available information on the species habitat requirements. A terminal groin would eventually 


result in the loss of the spit at the north end of Figure 8 Island, habitat that seabeach amaranth prefers 


and where the majority of plants were found in 2015 (Table 4.36). It would also cause downdrift 


erosion to the south, where according to the FEIS (Tables 4.27-4.35) the majority of plants were 


recorded in years for which Figure 8 Island data were reported. The FEIS repeatedly suggests that the 


fillet that would accrete behind the terminal groin would compensate for any other habitat loss by 
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providing habitat for seabeach amaranth (e.g. pp. 407, 430, 455), but such stabilization negatively 


impacts seabeach amaranth according to its recovery plan (USFWS 1996b), which is not cited by the 


FEIS. Further, contrary to assertions in the FEIS that seabeach amaranth needs “protection” from 


“storm influenced damage” (p. 290), an 18-year review of rangewide data did not find a correlation 


between population size and tropical storm or hurricane activity (Rosenfeld et al. 2006).  


 


Impacts to Loggerhead Sea Turtles 


 


Federally Threatened loggerhead sea turtles (Caretta caretta) nest along the length of North 


Carolina’s coast, including on Figure 8 Island, which is adjacent to the LOGG-N-04 critical habitat 


unit. They nest from May-August in North Carolina and hatchlings emerge from the nest 50-60 days 


after laying. 


 


Contrary to the FEIS, the loggerhead sea turtle recovery plan emphasizes that the only beneficial 


impacts of nourishment are in cases where beaches are so highly eroded, there is “a complete absence 


of dry beach” (NMFS and USFWS 1991). Sea turtles will not benefit from the relatively short area of 


widened beach that may result from the construction of a terminal groin because they tend to avoid 


hard structures when emerging to nest. Lamont and Houser (2014) documented that loggerhead turtle 


nest site selection is dependent on nearshore characteristics, therefore any activity that alters the 


nearshore environment, such as the construction of groins or jetties, may impact loggerhead nest 


distribution. Loggerhead sea turtle nests on North Carolina beaches increased in number as distance 


from hard structures including piers and terminal groins increased (Randall and Halls 2014). Studies 


in Florida have also found avoidance behavior and decreased hatching success associated with a 


managed inlet (Herren 1999). 


 


The FEIS does not address the impacts to sea turtles should beach renourishment intervals turn out to 


be similar to those at other North Carolina inlets with hardened structures, rather than at the five-year 


intervals it forecasts. Nesting activity on nourished beaches decreased for one to three years 


following nourishment events due to changes in the sand compaction, escarpment, and beach profile 


(NMFS and USFWS 1991, Steinitz et al. 1998, Trindell et al. 1998, Rumbold 2001, Brock et al. 


2009), and renourishment can decrease survivorship of eggs and hatchlings by altering characteristics 


such as sand compaction, moisture content, and temperature of the sand (Leonard Ozan 2011).  


 


(3) The FEIS fails to present a biological monitoring plan. 
 


The FEIS proposes major, long-term alterations to a naturally functioning inlet without providing a 


monitoring plan for birds, infauna, and seabeach amaranth. Instead, it states that Dr. David Webster  


 


“conducts shorebird and colonial waterbird monitoring throughout the year along the beachfront of 


Figure 8 Island and the areas surrounding Mason and Rich Inlet since 2008. These monitoring efforts 


are expected to continue for the foreseeable future (Webster, pers. comm.). It is anticipated that bird 


monitoring efforts will occur prior to construction of the groin and continue for at least two years 


thereafter. Annual monitoring reports will be submitted to the USACE and NC DCM for determining 


project impacts to endangered and threatened bird species” (p. 471).  


 


Based on the information provided, it appears the FEIS proposes a continuation of Dr. Webster’s 


surveys, which are restricted to Figure 8 Island and are insufficient to detect or measure impacts to 


Piping Plovers and other bird species throughout Rich Inlet. In fact, according to Table 4.8, the 


referenced monitoring efforts have failed even to produce any non-breeding data for Piping Plovers. 







 
 


15 
 


 


A similar vague statement regarding the continuation of existing work is made for seabeach amaranth 


(p. 471-472). There is no mention of monitoring for infaunal organisms. The FEIS also does not 


provide triggers for mitigation should there be adverse impacts, either to biological resources or 


oceanfront beach as the result of a terminal groin. This leaves the public and even property owners 


on Figure 8 Island with no obvious recourse if and when negative impacts arise. 


 


(4) The FEIS fails to adequately respond to earlier comments that were provided by Audubon 


North Carolina and other agencies, organizations, and individuals. 


 


Though the FEIS corrected some errors in consistency and addressed some omissions of data, 


we found that the revisions made to the FEIS were not sufficient to address the comments we 


provided in September 2015. A review of Appendix I shows that many of our concerns were not 


addressed at all. These include, most importantly, the population-level impacts to Piping Plovers, 


including to the Endangered Great Lakes population and the loss of over 60% of primary constituent 


elements in Rich Inlet, which is part of the NC-11 Critical Habitat Unit for Piping Plovers. We 


further note that even basic comments, such as requests to include all Piping Plover and seabeach 


amaranth data in relevant tables (4.7 and 4.8), from our organization as well as from the U.S. Fish 


and Wildlife Service were not acted upon. More generally, other concerns that were not adequately 


addressed include: 1) Failure to demonstrate possession of the basic property rights needed to 


construct the applicant’s preferred alternative; 2) Failure to meet NEPA standards for objectivity, 


clarity, and brevity and Section 7 requirements for use of best data available; 3) Failure to present a 


realistic economic case for the preferred alternative; and 4) Failure to address loss of public trust 


resources. Our specific responses to comments in Appendix I of the FEIS are included in the attached 


“Response to Appendix I of the FEIS” below.  


 


Conclusion 


 


Throughout our comments we have presented the best available peer-reviewed research and scientific 


data to describe impacts of the preferred alternative on listed species at Rich Inlet. All of this 


information was equally available to the Corps, but it is essentially absent from the FEIS. Therefore, 


it is not possible that the FEIS has objectively, clearly, and accurately assessed impacts to listed 


species. The ESA requires that actions funded, authorized, or carried out by federal agencies are “not 


likely to jeopardize the continued existence of any endangered species or threatened species or result 


in the destruction or adverse modification of habitat of such species” (Section 7 (a) (2)). According to 


the USFWS,  


 


Destruction or adverse modification means a direct or indirect alteration that appreciably 


diminishes the value of critical habitat for the conservation of a listed species. Such 


alterations may include, but are not limited to, those that alter the physical or biological 


features essential to the conservation of a species or that preclude or significantly delay 


development of such features. (USFWS 2016).  


 


Given the failure of the FEIS to “use the best scientific and commercial data available” as required 


by the ESA (Section 7 (a) (2)); the known negative impacts of terminal groins, beach renourishment, 


and other inlet stabilization practices on the physical habitat elements that support Piping Plovers, 


other listed species, and their prey benthic base; the known presence of large proportions of Piping 


Plovers at Rich Inlet; and the demographic data that demonstrates the significance of these 
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individuals to the survival and recovery of the Endangered Great Lakes population of Piping Plovers, 


the preferred alternative cannot be permitted. 


 


Sincerely, 


 


 
Heather Hahn 


Executive Director/Vice President 


Audubon North Carolina 


 


 


cc: Pete Benjamin, USFWS Raleigh Field Office 


      Kathy Matthews, USFWS Raleigh Field Office 


      Todd Miller, North Carolina Coastal Federation 


      Derb Carter, Southern Environmental Law Center  
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Response to Appendix I of the FEIS 


 


We found that most of Audubon North Carolina’s prior comments that were enumerated in Appendix 


I of the FEIS were not adequately resolved for the reasons explained below. 


 


#85 – The basic question of what happened to the report and data that we were informed was 


“destroyed” has not been answered. Instead, the Corps changed the citation to personal 


communication with Dr. Cleary. 


 


#86 – The easements have still not been obtained, and public funds continue to be expended. We 


disagree that it is appropriate to continue incurring public costs in order to pursue a project that 


cannot legally proceed. 


 


#87 – Chapter 5 remains inadequate to accurately and objectively assess the impacts of the 


alternatives presented. The FEIS is almost wholly unchanged from the SEIS, on which we previously 


commented extensively to support the assertion that the SEIS, and now the FEIS, either misrepresent 


or do not cite appropriate scientific literature and do not accurately describe the impacts of a terminal 


groin, beach nourishment, and inlet channelization. For a specific example of the persistence of this 


problem in the FEIS revisions, see the response to #95 below. 


 


#88 – Even the Corps’ response to this concern cedes that “it is difficult to make predictions using 


models.” Given the inability of the 2006 models to predict the 2012 conditions at Rich Inlet, the FEIS 


has no basis for anticipating nourishment intervals of five years. The rationales we used for 


anticipating more frequent nourishment intervals are the fact that typical nourishment intervals in the 


area are fewer than five years, including on south Figure Eight Island, which is renourished about 


every three years (see FEIS Table 2.1) and the well-known downdrift impacts of terminal groins. 


Therefore, the FEIS does not address our concern that the terminal groin will create a demand for 


more frequent nourishments and therefore more frequent sand mining from Rich Inlet, both with 


negative impacts to Piping Plovers and other wildlife. 


 


#89 – The Corps’ response to this concern is in part this opaque statement: “As the 2010 Moffat 


Nichol terminal groin study demonstrated, the amount of resources concerning long-term effects 


from terminal groins, as allowed by the SB 110, is limited.” It is unclear what is intended by this 


sentence. The second part of the response (“The EIS acknowledges the difference between Figure 


Eight’s proposal and other terminal groins in NC, but disagrees that all the information is irrelevant 


and not useful in making general assessments.”) does not address our concern. We agree that, to a 


degree, information concerning Oregon Inlet is relevant. To the contrary, we are concerned with the 


over-reliance of the SEIS and the FEIS on Overton’s reports, which the FEIS continues to put 


forward a rationale for a Rich Inlet terminal groin but which are refuted in other coastal geologists’ 


work at Oregon Inlet. 


 


#90 – The response to this concern is to refer to assertions in Chapter 5 that salt marsh habitat will 


not be affected. For an example of these assertions see Chapter 5’s discussion of Alternative 5A, 


which reports a consulting firm’s unverified finding of no impact to salt marsh based on review of 


aerial imagery at Amelia Island, FL (“these inferences have not been verified,” p. 362). We do not 


find this a compelling response to our concern that because terminal groins deplete sand from inlet 


systems (Pilkey et al. 1998), they accelerate erosion of nearby marsh (Hackney and Cleary 1987). 


We further note that the North Carolina Coastal Resources Commission’s 2010 terminal groin report 


assessed the Amelia Island project as follows: 
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Prior to terminal groin construction, the Amelia Island shoreline was eroding over most of the first 


three miles, except for the first quarter mile. After construction, the shoreline has accreted 


substantially over the first half mile, but erosion is evident over the next 2.5 miles. This trend is even 
more evident once the beach nourishment is subtracted out (NCCRC 2010). 


 


#91 – The second half of the concern expressed, that a terminal groin will remove far more sandy spit 


and intertidal habitat than is projected in Alternative 5D, remains unaddressed. These assertions rely 


on the output of models that have already failed to accurately predict current conditions and which 


the FEIS states “are by no means intended to represent predictions of what changes to expect in the 


future with certainty” (p. 209). 


 


#92 – The response to this concern is a statement that there will be habitat loss at Rich Inlet and that 


the magnitude and extent is “unknown” and “difficult to determine over the 30-year study period.” 


Given this statement, one questions how the applicants can have any confidence in the expected 


outcomes of the project, with severe potential impacts on habitat that Piping Plovers and Red Knots 


depend upon—particularly Piping Plovers from the Endangered Great Lakes population, .  


#93 – “Noted” does not address our concern. The Corps’ comment in #77 is in reference to 


construction activities not impacting migrating or wintering Piping Plovers. However, the paragraphs 


added to the FEIS about direct impacts during the construction phase cite consulting firms’ 


monitoring reports that are not readily available and did not incorporate pre-construction monitoring 


to accurately measure impacts.  


 


#94 – The treatment the benthos is given in the specific discussion of each of the alternatives appears 


to be identical to that in the SEIS, which was and is still inadequate. See the response to #95 below 


for why the additional material added to the FEIS’s general discussion of impacts to the benthos is 


inadequate. 


 


#95 – Our comments regarding the review of available peer-reviewed literature pertaining to impacts 


to benthic organisms and the presentation of literature available have not been adequately addressed. 


The FEIS cites six peer-reviewed articles, which is more than the two cited in the SEIS, and one 


presentation at a seminar. However, at least one of the new paper’s results are misrepresented, and 


the given the amount of information available, the FEIS’s summary of impacts to infaunal organisms 


remains inadequate. 


 


The FEIS includes an additional four peer-reviewed publications (Gorzelany and Nelson 1987; 


Hayden and Dolan 1974; Colosio et al. 2007; Bilodeau and Bourgeois 2004) and one seminar 


presentation on pages 280-282 and in Table 5.16. This is not adequate to address the paucity of 


scientific literature cited in the FEIS. We conducted a non-exhaustive literature review which found 


over 50 peer-reviewed articles, over 75% of which found an impact to one or more species of benthic 


organism. Further, as occurred repeatedly in the SEIS, the FEIS misrepresents the content of peer-


reviewed articles.  


 


For example, the FEIS cites Colosio et al. (2007) on page 280, saying “The beach that received 


sediment similar to the native beach, [sic] the macrofaunal assemblage did not differ significantly 


from the non-nourished nearby beach following construction.” However, Colosio et al. (2007) 


summarize their study in the abstract as follows: 
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We tested whether sediment descriptors (grain size structure and organic content) and macrobenthic 


assemblages (species composition and abundance) differed among replicated shores previously 


exposed to nourishment alone (N), nourishment in combination with pre-existing hard structures 


(N+H) or no nourishment (NoN) along about 50 km of shores of the Emilia Romagna region (North 
Adriatic Sea, Italy). There was large variation among shores. Two out of three N shores were nearly 


defaunated, while one N shore had species composition and abundances comparable to NoN shores. 


There were also large differences between N and N+H shores, the latter possessing higher 


abundances of organisms and the presence of species that do not usually occur in the nearshore surf 


habitats in this region. More than 50% of the variability in the benthic assemblages was related to 


variations in the grain size structure of the sediments among shores. The results suggest that beach 


nourishments may lead to modifications of sedimentary environments and inhabiting fauna, but the 


resulting effects may be strongly related to local conditions, which dictate the rate at which added 


sand is redistributed. 


 


Further, in their Discussion, Colosio et al. (2007) state,  


 


The results of the present study suggest that beach nourishments could have more serious effects on 
native beach habitats and assemblages than have been generally appreciated, leading to protracted 


modifications of sedimentary environments and inhabiting fauna over large spatial scale. Yet, 
predicting the effects of beach nourishment may be difficult, because they appear to be related to 


local conditions. [...] [T]he magnitude and duration of the effects may vary depending on several 


local factors, including the movements and redistribution of sediments in relation to bottom 


morphology and hydrodynamics.  


 


Colosio et al. (2007) describe all nourished beaches receiving “sediment that consisted of relict 


sands, with unimodal granulometric distribution and the modal class between 250 and 125 lm, 


corresponding to the fine sand interval, and a low content (0.3–0.7%) of organic matter,” so it is 


unclear why the FEIS assumed some nourished beaches received sediment that was similar to the 


native material and others did not. 


 


Another of the articles added to the FEIS, Gorzelany and Nelson (1987), was cited in Peterson and 


Bishop (2000) as a study that was likely compromised by the proximity of the sites, leading to the 


experimental site’s sediment contaminated the control site’s. That paper was used in the FEIS to 


show a finding of mole crab recovery within two weeks of impact, but other more recent peer-


reviewed studies found much longer recovery times for mole crabs (Peterson et al. 2014, Woolridge 


et al. 2016). 


 


Due to the continued problems with reporting results and the lack of a thorough review of the 


literature available, we believe an objective review of the available literature is still not completed in 


the FEIS. 


 


#97 – The response “See Comment #94” is not adequate to address the concerns expressed in this 


comment. The FEIS still fails to report the most relevant peer-reviewed research regarding impacts to 


the benthos, and it distorts the results of at least one of the papers that was added To the FEIS. Our 


concerns remain. 


 


#98 – Adding the results of Rakocinski et al. (1996) to Table 5.16 and in two sentences does not 


adequately address our concerns, as explained above. 
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#99 – As described above, the additions were inadequate and fail to properly represent the findings of 


scientific research. 


 


#100 – We note that a sentence has been added on page 169, but that Table 4.7 has not been updated 


with the 2015 data we provided. Instead of the count of 262 plants, 30 are reported for 2015. The 


question of why Dr. Webster did not provide 2011-2015 data for the SEIS has not been addressed, 


which is concerning, given the assertion (p. 471) that his work will provide the monitoring data 


should the project go forward. 


 


#101 – The FEIS continues to assert erroneously that stabilizing dry beach habitat will benefit 


seabeach amaranth: “Any accretion in this area is expected to continue providing a stable oceanfront 


dry beach habitat for nesting turtles, shorebirds, and seabeach amaranth” (p. 408). “Noted” does not 


address our concern that the biology and habitat requirements of this threatened plant is poorly 


understood in the FEIS, particularly that seabeach amaranth—as well as beach-nesting birds—rely on 


dynamic barrier island shorelines for habitat, not stabilized dune systems where it competes poorly 


with other plant species. 


 


#102 – The FEIS still does not cite the conclusions or recommendations of any of the relevant 


Threatened and Endangered species recovery plans, including those not only for sea turtles, but 


Piping Plovers and Red Knots as well. Our concern has not been addressed because without accurate 


and complete consideration of the known needs of these species, the biological impacts of the 


alternatives is incomplete. 


 


#103 – The FEIS does not address impacts to surf zone fishes propagating upwards from impacts to 


benthic infauna. It asserts that the groin will not affect larval transport. 


 


#104 – The response to this concern does not address or explain the lack of a second scoping meeting 


to reflect the change in the project to include a terminal groin. 


 


#105 – “Noted” does not address our concern that at 2,696 pages, the FEIS does not conform to 


NEPA standards of 150 pages, or 300 pages for unusually complex projects. 


 


#106 – We still find outdated imagery in Figure 3.1, and Figure 2.9 now calls all marked houses 


“current and/or previously threatened” without identifying which are currently threatened in the 


Corps’ opinion. A recent site visit did not find any homes that appeared to be threatened at this time. 


“Currently” is even more alarmist than “imminently,” as the former refers to something that is 


happening right now, whereas “imminently” just refers to something that will happen very soon. Our 


concerns have not been addressed. 


 


#107 – The FEIS still uses an atypical worst-case scenario erosion rate to forecast the loss of up to 40 


houses over the next 30 years, even though Rich Inlet has never remained in the Hutaff-side 


orientation for that many consecutive years. Therefore, we still find the FEIS overstates the risks of 


Alternatives 1 and 2 and overlooks less costly, less environmentally damaging solutions. 


 


#108 – If roads and other infrastructure will not be rebuilt if they are lost to natural erosion, the cost 


to replace them cannot be counted as a “future economic impact.” The FEIS continues to conflate 


assessed value with cost. If no funds will be expended, such as in the case of a road being lost and 


not replaced, then it cannot be equitably compared with cases in which funds will be expended, such 


as for the construction of a terminal groin. 
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#109 – If funds will not be expended to replace roads or infrastructure, a cost will not be incurred. 


The FEIS continues to conflate value with cost in order to inflate the cost of Alternatives 1 and 2 and 


make the preferred alternative more appealing. 
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u E N I N NTA ENT R 


Telephone 919-967-1450 


Via U.S. and Electronic Mail 


Mr. Mickey Sugg 
U.S. Army Corps of Engineers 
69 Darlington Ave. 
Wilmington, NC 28403 
Mickey.T.Sugg@usace.army.mil 


601 WEST ROSEMARY STREET, SUITE 220 
CHAPEL HILL, NC 27516-2356 


August 1, 2016 


RE: Figure Eight Island Shoreline Management Project - SA W-2006-41158 


Dear Mr. Sugg: 


Facsimile 919-929-9421 


Please accept these comments on the Figure Eight Island Shoreline Management Project 
Final Environmental Impact Statement ("FEIS"). The Southern Environmental Law Center 
submits these comments on behalf of the North Carolina Coastal Federation and Audubon North 
Carolina. As described below, the process must be halted until the Figure Eight Homeowners' 
Association ("HOA") can demonstrate that it possesses the necessary property rights to construct 
its preferred alternative. If the HOA acquires those rights and the project is reinitiated, the FEIS 
must be revised to comply with the National Environmental Policy Act ("NEPA"), 42 U.S.C §§ 
4321-4370(£), and certain alternatives cannot be permitted because they violate the Endangered 
Species Act ("ESA"), 16 §§ U.S.C 1531-1544, and/or the Clean Water Act ("CWA"), 33 U.S.C. 
§§ 1251-1387, and cannot be lawfully permitted. 


I. THE CORPS HAS NOT PROPERLY EXERCISED ITS OVERSIGHT 
AUTHORITY. 


As these comments describe in detail, the FEIS is littered with unsupported assumptions, 
inconsistencies, and contradictions that bias the analysis in favor of the Applicant's preferred 
alternative. The Corps' reliance on a document prepared by the HOA's hired consultants creates 
a conflict of interest that is apparent in the document and prohibited by regulation. 40 C.F.R. § 
1506.5(c) ("It is the intent of these regulations that the contractor be chosen solely by the lead 
agency, or by the lead agency in cooperation with cooperating agencies, or where appropriate by 
a cooperating agency to avoid any conflict of interest.") (emphasis added). The Corps has failed 
to exercise adequate supervision and to "independently evaluate the statement prior to its 
approval and take responsibility for its scope and contents." Id. The result is a document that 
violates NEPA and cannot serve as the basis for the Corps' public interest review, compliance 
with the CW A, or compliance with the ESA. 
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II. THE FIGURE EIGHT HOA HAS NOT DEMONSTRATED THAT IT POSSESSES 
OR WILL POSSESS THE REQUIRE PROPERTY INTEREST TO BUILD THE 
GROIN. 


 In our comments on the DEIS, we noted that the HOA has neither the property rights 
necessary to build the groin nor the ability to compel property owners to grant the required 
easements.  Nothing has changed.  The Corps has now invested time and taxpayer dollars on 
three drafts of an environmental impact statement for a preferred alternative that the HOA 
proposes to build on property it does not own.  In response to comments, the Corps stated that 
“[t]he process will be halted at the appropriate time, should easements not be obtained.”1  
Despite having four years between the publishing of the DEIS and the FEIS, the HOA has not 
obtained the necessary easements.  Now is the time to halt the process.  It is required by 
regulation and is necessary should the Corps desire to maintain any semblance of neutrality on 
this project. 


 When a project is proposed to the Corps, the agency’s regulations require the applicant to 
demonstrate “that the applicant possesses or will possess the requisite property interest to 
undertake the activity proposed in the application.”  33 C.F.R. § 325.1(d)(8).  It is undisputed 
that the HOA cannot make such a demonstration and does not have the authority to compel 
easements; therefore, the application must be returned.  


 Returning the application is essential if the Corps expects to maintain any claim of 
neutrality.  The HOA has exerted significant pressure on landowners whose property would be 
truncated by the proposed terminal groin.  Should the Corps grant the HOA a permit to build the 
terminal groin on land it does not own or have rights to develop, then the agency will be 
complicit in this harassment.  The HOA has argued, and will continue to argue, that the Corps 
has selected the proposed terminal groin as the best alternative to provide long-term protection to 
the island.  If the agency takes the extraordinary step of issuing a permit to build the groin as 
proposed, over the objections of the property owners whose land would be destroyed, it will join 
the HOA in the bullying of property owners who simply desire to maintain their oceanfront.  The 
Corps must return or deny this application.     


III. THE FEIS EVALUATES AN INLET THAT HAS NEVER EXISTED, DOES NOT 
EXIST, AND IS NOT LIKELY TO EVER EXIST. 


 As written, the FEIS is little more than an academic exercise evaluating a fictional inlet—
one permanently locked into the alignment that existed in 2006.  That assumption has no basis in 
long-term or recent history and must be discarded.  As the Fourth Circuit has said, assuming 
conditions that do not represent actual baseline conditions is an “obvious and fundamental 
blunder” that violates NEPA.  Friends of Back Bay v. U.S. Army Corps of Engineers, 681 F.3d 
581, 588 (4th Cir. 2012) (citing N.C. Wildlife Fed'n v. N.C. Dep't of Transp., 677 F.3d 596, 603 
(4th Cir. 2012)).   


                                                            
1 FEIS, Appendix I, Response 86. 
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A. The FEIS Assumes a Northeastern Alignment of the Inlet and Models 
Perpetual Erosion. 


 The FEIS assumes that the Rich Inlet will be perpetually aligned as it was in 2006.  At 
that time, “the bar channel of Rich Inlet was oriented in the northeastern alignment or direction 
which caused substantial erosion along the north end of the island.”2  The northeastern alignment 
resulted in an eroded shoreline that represented the most severe period of erosion that has ever 
been recorded on Figure Eight Island.3  The conditions that caused the erosion were then 
incorporated into the Delft3D model, which was calibrated based on erosive conditions observed 
between 2005 and 2008—extending the erosive conditions through the model run. 4  The 2006 
shoreline was modeled to evaluate both environmental (for 5 years) and economic impacts (for 
30 years).5  Moreover, modeled erosion rates were used as the basis for calculating the required 
beach nourishment under each alternative (and the resulting costs)—thereby extending the 
extreme erosion rates for the full 30-year economic analysis.  The economic analysis for 
Alternatives 1 and 2 extended those erosion rates directly—the responses to comments admit that 
erosion rates from a two to five year period between 1999 and 2007 “would be applicable over 
the 30-year evaluation period” in the economic analysis of those alternatives. 6 


B. The FEIS Relies on Two to Five Years of Erosion Data That Are Not 
Representative of Rich Inlet. 


 In the FEIS, the Corps continues to erroneously rely on a small subset of extreme erosion 
rates that is not representative of actual conditions on Figure Eight Island.  The FEIS repeatedly 
relies on the erosion rates summarized in Table 6-1 of Appendix B.7  The Corps asserts that these 
erosion rates are the sole basis for the economic analysis of Alternatives 1 and 2 in Appendix G.8   


 As summarized in the table, the erosion rates used by the Corps do not even reflect the 
overall rates between 1999 and 2007,9 but rather the “worst case” rates between two shorter 
periods of time.  The table lists rates from October 1999 to April 2005 and from April 2005 to 
April 2007.10  It then isolates the worse erosion rates between those two time periods and selects 
that as the “1999-2007 Worst Case” erosion rate.  As a result, the “worst case” rate from 1999 to 
2007 used by the Corps11 exceeds the actual rate observed from 1999 to 2007 in every instance.  


                                                            
2 Id. at 204. 
3 Id., Appendix B, Sub-Appendix A at 17. 
4 FEIS at 29, 204; see e.g. Appendix B at 170 (admitting that “the model was calibrated during a period of erosion” 
and, therefore, “the model tends to estimate erosion along north of profile 77+50, rather than accretion”). 
5 FEIS at 205. 
6 Id., Appendix I, Response 118; see Response 117 (“All of the economic impact analyses for the alternatives were 
based on shoreline change rates between 1999 and 2007.”) 
7 See, e.g. id. at 25, 32, 33, and 36 (citing erosion rates between 1999 and 2007). 
8 See id., Appendix I, Response 117.   
9 To be clear, isolating eight years of the worst erosion experienced on the island and ignoring the history of 
accretion is also arbitrary and capricious. 
10 See FEIS, Appendix B at 27. 
11 See, e.g. FEIS at 213 (stating that erosion rates “for the period 199 to 2007 range from +4.9 feet/year . . . to -99.6 
feet/year” based on the “worst case” rates, when actual rates from between 1999 and 2007 ranged from +12.9 to -
64.9); Appendix I,  Response 69 (“In this regard, the rate of shoreline change used in the assessment of impacts 
associated with both Alternatives 1 and 2 were based on the worst-case shoreline change rates used in the analyses 
provided in Tables 6.1 and 6.3 for Figure Eight Island and Hutaff Island, respectively.”).     
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The “worst case” rates as described are as much as 250% of the actual 1999 to 2007 rates.12  In 
numerous instances the erosion rate relied on by the Corps represents just two years of data—the 
longest period considered is just five and a half years.   


 The Corps’ decision to exclude the shoreline change rates from 1993 to 1996 from Table 
6-1 further demonstrates the open bias of the FEIS.  The 1999 to 2007 “worst case” erosion rates 
exclude shoreline change rates included in the chart for 1993 to 1996 because those rates 
describe accretion on the northern half of the island.  In other words, even the Table does not fit 
within the fictional story the FEIS seeks to tell.   


 We noted the Corps’ reliance on such a small subset of erosion data in comments on the 
DEIS and SEIS.  The agency’s response is puzzling.  In Response 119 the Corps states that 
“[t]here is no mention that the 1999 to 2007 shoreline erosion rates are used to ‘predict the 
future’ in the document.”13  Response 120 states that the EIS “does not rely on the assumption 
that erosion rates from 1999 to 2007 exist now and will continue.”  Yet Response 118 concedes 
that “the economic impacts for Alternatives 1 and 2 were based on the assumption that past 
shoreline change rates along the ocean shoreline would be applicable over the 30-year evaluation 
period.”  Response 117 makes clear that those “past shoreline change rates” are the worst-case 
erosion rates between 1999 and 2007.  In consecutive responses, the Corps states both that the 
FEIS assumes the worst case rates from Table 6-1 will continue through the 30-year evaluation 
period and that the document does not make that assumption.  


C. The Fictional Scenario Analyzed in the FEIS Contradicts Recent and Long-
Term History. 


 The error in the Corps’ reliance on perpetual erosion that the model is designed to create 
and anomalous erosion that was recorded over a snippet of time in the 2000s is manifest:  Figure 
Eight has never experienced such erosion over a 30-year timeframe.  The inlet analyzed, one that 
constantly erodes Figure Eight Island, has never existed.  The FEIS is premised on ignoring both 
(1) known recent accretion on the island and (2) historical inlet migration patterns.  First, and 
most crippling, the FEIS analysis ignores the last nine years.  As described in Chapter 5, 
although the document models the 2012 shoreline change, that analysis was not considered when 
comparing the environmental or economic impact of the alternatives.14  In short, the Corps has 
excluded that data—and the consequences of it—from its alternatives analysis.  As discussed in 
more detail below, the 2012 shoreline modeling analysis demonstrates that the proposed terminal 
groin cannot be permitted, even with the highly erosive conditions incorporated into the model 
itself.  At a more basic level, however, the Corps’ decision to assume that the island continued to 
erode from 2006 on—despite undisputed evidence to the contrary—cannot be sustained and is 
arbitrary and capricious.   


 The FEIS also ignores the historical data regarding Rich Inlet.  The aerial photography 
and analysis done by Dr. Bill Cleary in Appendix B, Sub-Appendix A demonstrates that Rich 


                                                            
12 See, e.g., FEIS, Appendix B at 27 (describing worst case erosion rate for station 95+00 as 33.9 ft/yr when actual 
erosion rate was 13.1 ft/yr). 
13 Id., Appendix I. 
14 FEIS at 204-05. 
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Inlet causes Figure Eight Island to have periods of accretion and erosion.15  Over the time period 
analyzed, Dr. Cleary conceded that the general trend is one of accretion.16  The most common 
position of the inlet was not the “northeastern alignment” assumed in the FEIS; “[o]ver the past 
70 years the orientation of the seaward channel segment across the ebb platform . . . was 
generally aligned in an ESE to SSE orientation.”17  The FEIS concedes that with that 
southeastern alignment that has characterized the last 70 years, “the shoreline immediately south 
of the inlet tends to accrete.”18  During that time period, none of the erosive periods lasted more 
than 10 years.19  Those periods have been surrounded by long periods of accretion.  Of the 
erosive periods, the erosion experienced from 1999 to 2007 was an anomaly.  It represented the 
most severe erosion that has ever been observed at Figure Eight Island.20   


 The FEIS’s reliance on the 2006 data and modeling requires ignoring the historical data 
by assuming conditions leading to the 2006 shoreline would continue uninterrupted for the next 
30 years.  The fictional scenario forecast by the FEIS is one of erosion beginning in 1999 and 
continuing through 2036.  A 37-year period of uninterrupted erosion would be a remarkable 
departure from the historical pattern of an inlet that the HOA’s own expert concedes is 
“characterized” by accretion over “the past seven decades.”21  That departure is particularly 
apparent given the accretion observed over the last 9 years. 


 The Fourth Circuit Court of Appeals has made clear that “[w]ithout [accurate baseline] 
data, an agency cannot carefully consider information about significant environment impacts” 
and therefore the analysis will “result[] in an arbitrary and capricious decision.”  N.C. Wildlife 
Fed’n 677 F.3d at 603 (quoting N. Plains Res. Council, Inc. 668 F.3d at 1085).  It is fundamental 
that baseline data for the analysis of environmental impacts represent reality.  See Friends of 
Back Bay v. U.S. Army Corps of Eng’s, 681 F.3d 581, 588 (4th Cir. 2012) (“A material 
misapprehension of the baseline conditions existing in advance of an agency action can lay the 
groundwork for an arbitrary and capricious decision.”).  Without an accurate assessment of 
baseline conditions, “the [impact statement] process cannot serve its larger informational role, 
and the public is deprived of [its] opportunity to play a role in the decision-making process.”  
N.C. Wildlife Fed’n, 677 F.3d at 603 (quoting N. Plains Res. Council, 668 F.3d at 1085).     


 The Corps’ decision to ignore the limited scope of the actual erosion problems at Figure 
Eight Island infects the entire FEIS.  Failure to accurately assess the problem has led to 
alternatives that do not address the real need.  The alternatives for addressing short-term, limited 
periods of erosion are vastly different in intensity and cost than alternatives for dealing with the 
fictional problem of 40 years of uninterrupted severe erosion, as demonstrated below in critiques 
of the FEIS analysis of Alternatives 1, 3, and 4.  Because the FEIS fails to accurately identify the 
problem to be solved due to its assumption of an inlet that has never existed, it also fails to 


                                                            
15 See, e.g. id., Appendix B, Sub-Appendix A at 25-27. 
16 Id. at 56 (“Although the oceanfront along the northern portion of Figure Eight Island has experienced several 
periods of erosion since 1938, net progradation has characterized the past seven decades of oceanfront shoreline 
change.”). 
17 Id. at 9. 
18 Id. at 6. 
19 Id. at 13-17 (describing three major erosion episodes including 1938-45, 1980-84, and 1999-2007).  
20 Id. at 17. 
21 Id. at 56. 
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adequately evaluate the full range of alternatives or take the required hard look at the actual inlet 
that exists in reality.   


 The ecological scenario that is the foundation of the FEIS simply does not exist and 
cannot, therefore, serve as the basis for a lawful NEPA analysis or any agency action.  Friends of 
Back Bay, 681 F.3d at 588 (“An unjustified leap of logic or unwarranted assumption, however, 
can erode any pillar underpinning an agency action . . . .”).  The assumptions that the island will 
continue to erode and that the model provides a reasonable prediction of future erosion are more 
than “unjustified leap[s] of logic or unwarranted assumption[s],” they are demonstrably false.  
Reliance on “demonstrably incorrect assumption[s]” violates NEPA.  Id. at 589.  Further, as 
demonstrated below, use of more accurate 2012 shoreline data demonstrates that the conclusions 
in the economic analysis are baseless and unwarranted.   
 
 It is indisputable that the Corps has collected a large volume of paper.  Most of those 
analyses refute the very conclusions presented in the FEIS, as described below.  But collecting 
studies is not the purpose of NEPA.  See 40 C.F.R. § 1502.2(a) (“Environmental impact 
statements shall be analytic rather than encyclopedic.”).  This FEIS fails to incorporate the 
recent, substantial changes in Rich Inlet into its analyses in any meaningful way and fails to 
provide the “clear basis for choice among options by the decisionmaker and the public” because 
it fails to adequately address “the environmental impacts of the proposal and the alternatives.”  
40 C.F.R. § 1502.14.  Therefore, the FEIS violates NEPA and must be rejected.      


IV. THE FEIS MISREPRESENTS THE STATUS QUO. 


 The FEIS states that under Alternative 1, the HOA and property owners “would continue 
to respond to erosion threats in the same manner as in the past.”22  But the FEIS does not analyze 
either Alternative 1 or a “status quo” alternative.  The analysis of Alternative 1 is incomplete and 
fails to evaluate the status quo or steps to maintain it.23  That error undercuts the entire EIS, 
given that the Corps has identified Alternative 1 as the “no action” alternative of maintaining the 
status quo—an essential part of the EIS and requirement of NEPA.  40 C.F.R. §1502.14(c). 


A. The Decision Not to Model Alternative 1 Has No Rational Basis. 


 Despite comments on the DEIS and SEIS that the Corps should model Alternative 1,24 it 
has failed to do so.  Instead, the FEIS relies on modeling of Alternative 2 as a stand-in for 
Alternative 1.25  That reliance on Alternative 2 modeling is inexplicable because the alternatives 
differ in significant ways.  Alternative 1 would maintain sandbags; Alternative 2 would not.26  
Alternative 1would include beach nourishment; Alternative 2 would not.27  Alternative 1 would 


                                                            
22 FEIS at 31. 
23 The status quo has both a natural component—the migration of the inlet—and a human response component—
erosion control measures.  The FEIS fails to evaluate Alternative 1 with respect to either the natural or human 
response components.  As described above in Section III, the FEIS’s analysis of inlet migration is arbitrary and 
capricious. 
24 See Id., Appendix I, Response 67. 
25 FEIS at 213. 
26 Id. at 33, 36. 
27 Id. 
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allow other erosion control measures; Alternative 2 would not.28  As the FEIS describes, 
Alternative 2 represents a scenario that “would not include the beach scraping/bulldozing or 
intermittent beach nourishment projects described above in Alternative 1.”29 
 
 The only attempted explanation for the decision not to model Alternative 1 in the FEIS is 
that these activities would be unpredictable and, therefore, could not be accounted for.  The FEIS 
states that “[t]he Delft3D model was not specifically run under Alternative 1 conditions due to 
the unscheduled nature of beach nourishment activities along the north end of the island.”30  That 
position is nonsense.  The document provides cost estimates for both sandbag repair and beach 
nourishment for Alternative 1.31  Under 2006 conditions, the FEIS projects that $1.2 million will 
be spent on temporary sandbag revetments and $29 million will be spent to fund 11 beach 
nourishment projects, scheduled to start at year 0 and reoccur every 3 years thereafter.32  Under 
2012 conditions, the FEIS projects that $1.2 million will be spent on temporary sandbag 
revetments and $21.1 million will be spent to fund 8 beach nourishment projects, scheduled to 
start at year 9 and reoccur every 3 years thereafter.33  These estimates make clear that the Corps 
did, in fact, schedule when erosion control measures would be implemented and their costs.   
 
 Moreover, the cost projections demonstrate the error in relying on modeling of 
Alternative 2.34  In the 7-year period modeled, Alternative 1 would include 3 beach nourishment 
events totaling approximately 900,000 cubic yards of sand.35  Alternative 2 would not include 
any nourishment events.  The significance of that difference is clear when looking at the model 
results for Alternative 2.  Using the 2006 shoreline, the Delft3D model predicted a total erosion 
volume of 260,000 cubic yards over the 7-year model run.36  That is less than the initial fill under 
Alternative 1 and less than a third of the total fill that would be deposited in the first 7 years. 
 
 The error in the FEIS’s analysis is further demonstrated by comparing the analysis of 
projected economic impacts under Alternatives 1 and 2.  In Appendix G, the FEIS identifies 12 
properties that would be relocated or destroyed in year 5 under either Alternative 1 or Alternative 
2.37  By year 5, those properties would have received a portion of 600,000 cubic yards of 
nourishment under Alternative 1, which is nearly half the amount of sand that has been placed on 
the north end of Figure Eight Island in the last 40 years.38  Their sandbags, if any exist, would 
have been maintained or new sandbags would be installed if needed.  With Alternative 2, no 
action at all would be taken.  The modeling of the 2006 shoreline estimated that the total erosion 


                                                            
28 Id. 
29 Id. at 301. 
30 Id. at 213. 
31 Id. at 33. 
32 Id. 
33 Id. at 34. 
34 It should be noted that Appendix B does not provide a cost assessment for Alternative 1 despite providing a cost 
assessment for other alternatives, further demonstrating the Corps’ failure to fully evaluate the alternative.  The only 
assessment provided is in Appendix G. 
35 See id., Appendix G at 9. 
36 See id., Appendix B, Sub-Appendix B-1; SEIS, Appendix B, Sub-Appendix B-1 at 179.  The FEIS does not 
include page numbers in Appendix B-1.  The identical chart was produced with the SEIS and is cited here for 
clarity. 
37 See id., Appendix G at 33. 
38 FEIS at 22-23. 
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for all of Figure Eight Island through year 5 under Alternative 1 (based on modeling of 
Alternative 2) would only be 332,000 cubic yards,39 meaning that with nourishment there would 
be a net 268,000 cubic yards of sand on the beach.  Yet the FEIS assumes, without any 
justification, that those properties would be lost despite the net 268,000 cubic yards of sand and 
continued sandbag maintenance or installation.  It assumes, without any justification, that the two 
nourishment events and sandbag maintenance or installation would have absolutely no effect.  
Nothing in the FEIS supports such an assumption.        


B. Alternative 1 Does Not Represent the Status Quo. 


 Even if the Corps had required CPE to model Alternative 1 as presented in the FEIS, it 
would not represent the status quo and could not satisfy the requirement of a “no action” 
alternative.  Alternative 1 does not represent a continuation of past practice.  A true “status quo” 
alternative should be modeled in addition to Alternative 1.   


 Alternative 1 as described in the FEIS does not represent a continuation of past beach 
nourishment.  Importantly, the FEIS does not fully describe past beach nourishment activities 
that would be part of Alternative 1.  Table 2.1 describes “Shoreline Protection Project History on 
Figure Eight Island” going back to 1977, but the FEIS does not adequately describe past 
nourishment activities within the area of concern.  Table 2.1 identifies seven nourishment events 
that occurred exclusively on the North End.40  In addition, it describes one “island-wide” 
nourishment event in 1998.  Table 2.1 further identifies that three of those eight events were not 
strictly nourishment events, but were in relation to storm recovery or channel dredging.  
Although not described, it must be assumed that channel dredging is conducted (and paid for) by 
the Corps and any beach nourishment is incidental beneficial use.41  Storm recovery events are 
beyond the scope of the FEIS analysis—the purpose of the proposed project is to deal with 
chronic erosion, and storm effects have not been evaluated in the FEIS. 


 As a result, only five of the nourishment events appear to be relevant to Alternative 1.  
Those five events occurred in 1983, 1993, 2001, 2005, and 200942 and deposited approximately 
1.27 million cubic yards of sand on the beach, over the course of nearly 40 years.  Therefore, 
continuation of past practice would involve beach nourishment of approximately 1.0 to 1.25 
million cubic yards of sand over the next 30 years—far short of the 3.3 million cubic yards 
assumed for Alternative 1 under the 2006 shoreline scenario.  At a rate of $6.80/cy as presented 
in Appendix B, the total cost of nourishment under a true “status quo” alternative would be 
approximately $6.8-8.5 million plus mobilization, engineering, and construction costs that would 
vary depending on the number of nourishment events.43  Even with those additional expenses, 
maintaining the status quo is substantially cheaper than building the proposed terminal groin.  
Even using fill estimates included in Alternative 1, the 30-year cost is cheaper than either 
terminal groin alternative.     


                                                            
39 See id., Appendix B, Sub-Appendix B-1; SEIS, Appendix B, Sub-Appendix B-1 at 179.   
40 FEIS at 22-23. 
41 To the extent that any portion of sand placement would be paid for by Figure Eight Island, it would be a limited 
portion. 
42 Id.  
43 See id., Appendix B, Table 13-4a. 
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 Critically, those expenditures would preclude the adverse impacts dreamed up in 
Appendix G, and meet the purpose and need.  As described in the FEIS, “[u]nder Alternative 1, 
the shorelines on both islands would be expected to continue to behave as they have in the 
past.”44  In the past, the shoreline of Figure Eight has been characterized by accretion as 
discussed in Section III(C).  As a result, no houses on Figure Eight Island have been demolished.  
Only one house has been relocated.45  The FEIS admits that the proportion of houses relocated or 
demolished “cannot be determined with any degree of certainty for Figure Eight Island since 
there are no actual numbers for comparison purposes.”46  


 The economic analysis of Alternative 1 also makes assumptions regarding sandbags that 
do not represent the status quo.  In Appendix G, “[d]emolishing or removing the structure was 
assumed to occur 2 years after the installation of the sandbags.”47  Such an assumption does not 
stand up to reality—Appendix G also concedes that the existing “sandbag revetments have been 
in place for over 10 years.”48  As the FEIS acknowledges, many of the sandbags that currently 
exist at Figure Eight were initially installed in the 1990s or early 2000s.  No sandbags have been 
removed.  No properties have been demolished.  Only one property remains imminently 
threatened, and that appears to be due, in large part, to the HOA’s dredging of Nixon Channel 
adjacent to the threatened property.  
 
 For these reasons, the Corps has not accurately or lawfully evaluated Alternative 1 in a 
manner that allows meaningful comparison between alternatives.  Nor has the Agency evaluated 
a true “status quo” alternative.  Since the alternatives analysis is the “heart of the EIS”, 40 C.F.R. 
§ 1502.14, this fundamental flaw in failing to fully evaluate the “status quo” renders the entire 
FEIS unlawful under NEPA and precludes reliance on it for the public interest review or 
compliance with the CWA and ESA.  A complete and accurate analysis of Alternative 1 is 
required to “rigorously explore and objectively evaluate all reasonable alternatives.”  Id. § 
1502.14(a).  Here, the Corps failed to meet that standard.       


V. RELIANCE ON THE DELFT3D MODEL IS ARBITRARY AND CAPRICIOUS. 


 The Corps’ reliance on the Delft3D model is perplexing.  The Corps continues to 
ostensibly reject the model as providing any measure of future conditions, stating that “model 
results are by no means intended to represent future predictions.”49  The Corps’ position, 
however, is contradicted by its own document—a document that has the central purpose of 
evaluating future predictions of the environmental consequences of the alternatives.  See 40 
C.F.R. § 1502.14.  The FEIS is replete with examples of the Corps relying on the model to 
predict future conditions.  Examples include the following. 
 


• On page 36, the FEIS relies on the Delft3D model to predict when houses would be 
threatened under Alternative 2. 


                                                            
44 FEIS at 213. 
45 Id., Appendix G at 7. 
46 FEIS at 37. 
47 Id., Appendix G at 8. 
48 Id. at 7. 
49 FEIS at 29. 
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• On page 39, the FEIS relies on the Delft3D model to predict the frequency with which 
channels in Green Channel and Nixon Channel would have to be maintained. 


• On pages 51 and 52, the FEIS relies on the model to predict shoaling rates in Rich Inlet 
and the required frequency of channel maintenance. 


• On page 53, the FEIS relies on the model to predict shoreline changes under Alternative 3 
and corresponding beach fill volumes and frequency. 


• On page 54, the FEIS relies on the model to conclude that under Alternative 3, “the new 
channels would probably have to be maintained approximately every five years 
regardless of the nourishment needs along Figure Eight Island.”50 


• On page 63, the FEIS relies on the model to predict required beach fill volume and 
frequency under Alternative 4. 


• On page 95, the FEIS relies on the model’s predicted performance of beach fill to justify 
the 1,500-foot terminal groin over a 1,300-foot alternative. 


• On page 96, the FEIS relies on the model to predict beach fill volumes and frequency 
under Alternative 5D. 


• On page 204, the FEIS states that the model was used to evaluate “changes associated 
with each alternative.” 


• On page 209, the FEIS relies on the model to predict “[a]nticipated impacts to habitats.” 
• On page 210, the FEIS describes the GENESIS model as providing a “second opinion” 


regarding expected shoreline changes. 
• On pages 210 and 211, the FEIS describes using predicted shorelines as the basis for 


evaluating direct and indirect impacts to habitat. 
• On pages 215-16, 223-24, 232, 233-34, 235, 243, 245-47, 251-52, 255-58, and 263-64, 


the FEIS relies on the model to predict expected responses under different alternatives for 
the purpose of comparing those alternatives. 


• On pages 287-89, 292, 296, 299, 303, 305, 308-09, 311-12, 315, 317-18, 322, 325-26, 
330-31, 335-36, 338-39, 344-46, 348-50, 354, 356-59, 368-69, 371-72, 374, 379, 382, 
384, 387, 392, 400, 402, 404-09, 413, 416, 418, 422-23, 425-27, 430-31, 434, 437, 446-
47,449, 451-52, 454, 455-56, 459, and 463, the FEIS relies on the model to evaluate the 
environmental effects of each alternative and compare the environmental impacts of the 
alternatives. 


In short, the entire FEIS analysis hinges on the predictions provided by the Delft3D model.  The 
Corps includes detailed projections about shoreline change, beach fill volumes, and costs based 
on the model results.  It is irrelevant whether the FEIS calls them predictions or uses a synonym, 
such as infer,51 indicate,52 or suggest.53   


 Therefore, it is essential that the predictions provided by the Delft3D model are accurate. 
The basic purpose of an EIS is to “to help public officials make decisions that are based on 
understanding of environmental consequences, and that take actions that protect, restore, and 
enhance the environment.” 40 C.F.R. § 1500.1(c).  The alternatives analysis comparing 
environmental effects of projects is the “heart of the environmental impact statement.”  40 C.F.R. 
                                                            
50 It is important to note that this assumption is critical to the cost calculations for Alternative 3. 
51 See, e.g. id. at 210, 213, 219. 
52 See, e.g. id. at 287, 289, 292. 
53 See, e.g. id. at 289, 292, 303. 
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§ 1502.14.  As demonstrated in previous comments, the real-world changes in the inlet that have 
occurred since 2006 demonstrate that the model predictions of shoreline change relied on by the 
Corps to conduct its economic and environmental analysis are not accurate.  Therefore, 
authorization of construction of a terminal groin based on model predictions that the agency 
knows are inaccurate would clearly be arbitrary and capricious.  American Iron & Steel Inst. v. 
EPA, 115 F.3d 979, 1005 (D.C. Cir. 1997) (finding that an agency’s use of a model is arbitrary 
“if the model bears no rational relationship to the reality it purports to represent.”).   


 The analysis in the Engineering Report demonstrates the inaccuracy of the model.  In 
Figure 11-62, reproduced below, the graph demonstrates that for focal part of the FEIS analysis 
(north of station 77+50), the model predicted erosion when in fact, the island accreted.  The 
model errs by more than 150 cubic yards/foot/year in some locations.   


That error is significant.  Between station 92+50 and station 95+00 (250 feet of oceanfront), the 
model erred by more than 100 cy/ft/year.  That amounts to approximately 25,000 cubic feet of 
erroneous erosion per year.  The average annual erosion predicted by the model for Alternative 4 
through year 6 was only 15,400 cubic yards.54  Despite this known overestimation of erosion, the 
FEIS relies on the model to conclude that all fill would be lost under Alternative 4 between 
stations 60+00 and 105+00, thereby requiring nourishment to occur every 4 years.   


 As the D.C. Circuit stated in Scientists’ Institute for Public Information v. Atomic Energy 
Commission: 
 


It must be remembered that the basic thrust of an agency's responsibilities under 
NEPA is to predict the environmental effects of proposed action before the action 
is taken and those effects fully known. Reasonable forecasting and speculation is 
thus implicit in NEPA, and we must reject any attempt by agencies to shirk their 
responsibilities under NEPA by labeling any and all discussion of future 
environmental effects as “crystal ball inquiry.”  “The statute must be construed in 
the light of reason if it is not to demand what is, fairly speaking, not meaningfully 
possible * * *.”  But implicit in this rule of reason is the overriding statutory duty 
of compliance with impact statement procedures to “the fullest extent possible.”      


                                                            
54 FEIS, Appendix B, Sub-Appendix B-1; SEIS, Appendix B, Sub-Appendix B-1 at 181. 
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481 F.2d 1079, 1092 (D.C. Cir. 1973); see Northern Plains Resource Council v. Surface 
Transportation Board, 668 F.3d 1067 (9th Cir. 2011); Potomac Alliance v. U.S. Nuclear 
Regulatory Commission, 682 F.2d 1030, 1033-34 (D.C. Cir. 1982).  


 “Accurate scientific analysis . . . [is] essential to implementing NEPA.”  40 C.F.R. § 
1500.1(b).  Agencies have a duty to “insure the professional integrity, including scientific 
integrity, of the discussions and analyses in environmental impact statements.”  Id. § 1502.24.  
The Corps’ continued reliance on a model it acknowledges to be wholly inaccurate for the basic 
purpose of predicting environmental impacts (and therefore costs) fails to “satisfy the 
requirements of NEPA,” and the FEIS “cannot provide the basis for an informed evaluation or a 
reasoned decision.”  Sierra Club v. U.S. Army Corps of Eng’rs, 701 F.2d 1011, 1030 (2d Cir. 
1983). 


VI. THE CORPS CANNOT RELY ON PROJECTIONS BASED ON THE 2006 
SHORELINE. 


 The Corps cannot rely on model predictions from the 2006 shoreline.  The FEIS attempts 
to justify ignoring the current state of the inlet and its long-term history by asserting that “the 
modeling results from the 2006 conditions were used to evaluate environmental and economic 
impacts and performances of each alternative, as this shoreline setting was indicative of erosive 
conditions along the north end of the island.”55  There are at least three critical reasons that the 
reliance on the 2006 shoreline cannot satisfy NEPA. 


 First, as discussed in more detail above, the 2006 shoreline does not represent the normal 
state of Figure Eight Island.  Rich Inlet has oscillated over the last 80 years—2006 represented 
the erosive extreme of that oscillation with respect to Figure Eight Island.56  2006 was an outlier.  
The FEIS even refers to it as the “worst case.”57  Nothing in the FEIS supports the conclusion 
that Rich Inlet has ever behaved in such a manner to cause erosive conditions more severe than 
those that caused the 2006 shoreline—or that such erosion is remotely normal.  Indeed, the FEIS 
indicates that between April 2005 and April 2007, erosion rates from station 66+00 to 105+00 
were less than 2 feet/year.58  That rate is inflated by extreme erosion of 77.3 and 99.6 feet per 
year at stations 107+50 and 110+00, respectively.  Those stations are well north of any 
development.59   


 Second, focus on the eroded 2006 shoreline precludes the consideration of alternatives 
that would prevent a more normal shoreline from reaching 2006 conditions (such as maintaining 
the inlet in its current, favorable condition).  As discussed elsewhere in these comments, accurate 
characterization of the temporary erosion issues on Figure Eight Island would allow for 
consideration of substantially less expensive alternatives.  By focusing on the 2006 shoreline to 
the exclusion of normal conditions, the Corps has failed to evaluate a reasonable range of 


                                                            
55 FEIS at 205. 
56 In addition, there were numerous storms between 2002 and 2007 that caused erosion on Figure Eight Island.  See 
id., Appendix B, Subpart A at 30. 
57 FEIS at 284, Appendix B at 148. 
58 FEIS, Appendix B at 27. 
59 See id. at 26. 
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alternatives—including a version of Alternative 3 that would simply maintain the existing 
channel location. 


 Third, none of the alternatives will be implemented on the 2006 shoreline.  NEPA’s 
central requirement is to ask what the environmental impact of undertaking an action would be 
today and into the future.  If any one of the alternatives is implemented, it will be implemented 
on a shoreline that much more closely resembles the 2012 shoreline, not the 2006 shoreline.  
Therefore, the only relevant analysis is what effect implementing each of the alternatives would 
be under the conditions that would be present at the time of implementation.  By limiting the 
FEIS analysis to the 2006 shoreline, the Corps has failed to take the required hard look at the 
alternatives as each would be implemented.  See N.C. Wildlife Fed’n, 677 F.3d 596, 601 (“The 
NEPA process includes a range of ‘action-forcing’ procedures that require . . . agencies [to] take 
a hard look at environmental consequences [of a proposed action] and [to] provide for broad 
dissemination of relevant environmental information.”).     


VII. THE FEIS ECONOMIC ANALYSIS IS ARBITRARY AND CAPRICIOUS. 


 The FEIS economic analysis suffers numerous deficiencies that cause the FEIS to violate 
NEPA and preclude reliance on the analysis for the Corps’ 404(b)(1) guidelines analysis.  The 
analysis demonstrates a clear bias for the preferred alternative, inflates costs for other 
alternatives, and is contradicted by the Deflt3D model that the Corps relies upon. 


A. The Economic Analysis Is Biased in Favor of the Preferred Alternative 
Because the Non-Groin Beach Fills Are Far More Extensive. 


 Comparison of the alternatives reveals a basic bias in favor of the preferred alternative.  
Alternative 5D only includes nourishment from station 60+00 to approximately 100+00.  
Alternatives 3 and 4 include beach nourishment from F90+00 to 105+00—8,000 feet of 
shoreline more than Alternative 5D.  That is despite modeling, which the Corps has relied on, 
that shows that such nourishment is not necessary.  In fact, the Corps uses modeling of 
Alternative 3 and 4 to conclude that nourishment between stations F90+00 and 60+00 is 
unnecessary for Alternative 5D.60  If that modeling is sufficient to conclude that such 
nourishment is unnecessary for the preferred alternative, it certainly demonstrates that the 
nourishment is unnecessary for Alternatives 3 and 4.  Moreover, the FEIS provides no 
explanation as to why additional fill is required to create a dune in front of sandbagged houses 
under Alternatives 361 and 4,62 but not in Alternative 5D.63  This substantial disparity in 
treatment of alternatives—with no apparent rational basis, violates NEPA.  See 40 C.F.R. § 
1502.14(a). 


B. The Analysis of Alternative 3 Overestimates the Cost. 


 The FEIS substantially overestimates the costs associated with implementing Alternative 
3.  That alternative consists of realigning the inlet to a preferred location and maintaining that 


                                                            
60 FEIS at 262. 
61 Id. at 42. 
62 Id. at 55. 
63 See id. at 94 (describing initial fill without dune creation). 
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location so as to promote accretion on Figure Eight Island.64  That realignment is exactly what 
has happened over the last nine years without any cost to the HOA.  The FEIS concedes that 
“[a]s long as the ocean bar channel continues to occupy a position and alignment favorable to the 
north end of Figure Eight Island, implementation of a project involving the establishment and 
maintenance of a channel along in a preferred position would not be needed.”65  As demonstrated 
in the aerial photographs included in the FEIS, the current channel location very closely 
resembles the “optimal” channel location in Alternative 3.66 


  


Nonetheless, the economic analysis for Alternative 3 assumes a $17.1 million dollar cost for 
initial construction.  That cost has been eliminated.  There is no need to create a new channel or 
implement an initial beach fill—no houses on the Figure Eight beachfront are in any danger from 
erosion.67  The HOA could simply develop a plan to maintain the existing channel location.  
Such a plan would be a fraction of the cost of Alternative 3.  Moreover, because the channel has 
historically maintained a “southeasterly direction”68—which is the optimal alignment—
maintenance would likely be much less frequent than every five years as predicted.  Finally, 
beach fill is likely to last much longer than predicted by the model, which is based on the worst 
erosion rates ever recorded and is known to dramatically overestimate erosion on the northern 
3,000 feet of the island.  The FEIS concedes this point, recognizing that under Alternative 3 
dredging and beach nourishment would be “up to once every five (5) years.”69  Over the “30-
year review period, this could include up to six separate channel maintenance events.”70   


                                                            
64 Id. at 38. 
65 Id. at 39. 
66 See id. at 21, 47. 
67 Id. at 25. 
68 Id., Appendix B at 21. 
69 Id. at 323. 
70 Id. 
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 Yet the Corps does not provide any estimate of less frequent maintenance requirements.  
That is particularly arbitrary and capricious because the Corps and CPE did just that in the 
recently completed Ocean Isle Final Environmental Impact Statement.  There, the Corps and 
CPE stated that with channel realignment:  “[o]ver time, the inlet should respond to the new 
‘permanent’ channel position and alignment with a wholesale shift in the ebb tide delta.”71  As a 
result, there would be “a gradual reduction in the periodic nourishment requirements.”72  The 
same rationale applies in Rich Inlet—particularly since the “optimal” channel location 
corresponds to the southeastern alignment that has been the normal position over the last 80 
years.  Therefore, it cannot be assumed that channel maintenance and subsequent nourishment 
would continue in perpetuity. 


 The Corps’ failure to reevaluate Alternative 3 in light of existing conditions results in 
higher costs than would actually be required to provide the desired protection to oceanfront 
property on Figure Eight Island.  Nothing in the FEIS explains why the existing channel—which 
has, in real life, resulted in significant accretion at no cost—is not the optimal channel.  In fact, 
the document admits that it provides the protection necessary to meet the purpose and need by 
acknowledging that no action is necessary so long as the channel maintains its existing position.  
The Corps must reassess Alternative 3 based on these existing conditions.   


 Even the existing analysis vastly overstates the cost of Alternative 3.  As described 
above, Alternative 5D is limited to nourishment from station 60+00 to approximately 100+00—
4,000 feet of shoreline.  Alternative 3 must be evaluated under the same circumstances.  
According to the FEIS, the fill from Station 60+00 to 100+00 would be approximately 143.6 
cubic yard/linear foot (“lf”).73  That nourishment (574,400 cubic yards) would be provided at a 
cost of $7.03/cubic yard,74 resulting in a total expense of $4,038,032—a $7,000,000 reduction 
compared to the costs estimated under 2006 conditions for Alternative 3.  Periodic nourishment 
should also be significantly reduced.  Under the 2006 modeling conditions relied on by the Corps 
in its analysis, 25% of the beach fill between stations 60+00 and 105+00 would remain after 5 
years,75 meaning that periodic nourishment should be 430,800 cubic yards at a cost of 
$3,028,524 per event—more than $1,500,000 cheaper than projected in the FEIS.76 


C. The Analysis of Alternative 4 Overestimates the Cost. 


 The FEIS analysis of Alternative 4 is inconsistent, assumes excessive erosion, and 
overestimates costs.  First, the FEIS is inconsistent.  Projected nourishment volumes in the FEIS 
text and Appendix B are not consistent.  In the FEIS text, Alternative 4 based on the 2006 
shoreline would have an initial fill of 864,300 cubic yards.77  In Appendix B, Alternative 4 that 
initial fill would be 921,300 cubic yards.78  Surprisingly, and without support, both the FEIS and 


                                                            
71 U.S. Army Corps of Engineers, Final Environmental Impact Statement:  Town of Ocean Isle Beach Shoreline 
Management Project at 34 (Apr. 2016) (http://www.saw.usace.army.mil/Portals/59/docs/regulatory/regdocs/ 
Projects/OIB/DEIS/2015-01-23_DEIS_Main_Body.pdf). 
72 Id. at 33. 
73 FEIS at 42. 
74 Id., Appendix B, Table 13-1a. 
75 FEIS at 224. 
76 Id., Appendix B, Table 13-1a (Dredging Entrance Channel and Beach Fill). 
77 FEIS at 55. 
78 Id., Appendix B at Table 13-2a. 
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Appendix B estimate that the 2012 shoreline (which has a larger beach), would require a greater 
initial fill than the 2006 shoreline—911,300 cubic yards in the FEIS79 and 968,300 cubic yards in 
Appendix B.80  Similarly, the periodic nourishment cited for the 2012 shoreline in the FEIS 
(544,000 cubic yard)81 and Appendix B (788,000 cubic yard)82 are significantly different.  
Moreover, the FEIS estimates for periodic nourishment are inconsistent, describing different 
periodic nourishment amounts on pages 60 and 63.  Despite differing by more than 240,000 
cubic yards, the estimated costs for periodic nourishment in the FEIS83 and Appendix B84 are 
identical ($7.8M).  These inconsistencies prevent any meaningful analysis of Alternative 4. 


 Second, the costs associated with beach nourishment under Alternative 4 are much higher 
than projected for greater volumes of nourishment under Alternative 5C.  As described in 
Appendix B, Alternative 5C includes initial beach nourishment of 994,400-1,077,000 cubic 
yards at a cost of $7.65 per cubic yard.85  Alternative 4 includes initial beach nourishment of 
921,300-968,300 at costs up to $13.30 per cubic yard.86  Nothing in the EIS explains why the 
sand sources available under Alternative 5C would not also be available under Alternative 4.  
Applying the lower rate, the initial cost of Alternative 4 would be reduced by approximately $2.9 
million even if the full volume were deposited.  The cost of periodic nourishment would be 
reduced by approximately $1.7 to $1.9 million for each event—even using the excessive volume 
included in the FEIS.  Thus, overall costs would be reduced by approximately $14.5 million 
under 2006 conditions and $16 million under 2012 conditions.  


 Even those costs substantially overestimate the cost of Alternative 4.  To be compared to 
Alternative 5D on an objective basis, nourishment must be reduced to between stations 60+00 
and 100+00.  Over that portion of the beach, nourishment would be approximately 560,000 cubic 
yard.87  At a rate of $7.65 per cubic yard, the initial fill would be approximately $4.3 million, 
less than half the projected cost.88            


 Finally, the FEIS incorrectly describes past nourishment events in order to support the 
model’s excessive erosion.  It states: 


The simulated performance of the fill between 60+00 and 105+00 for both 
conditions mimics what has been observed following six (6) previous beach 
nourishment attempts on the north end of Figure Eight Island. . . . While the six 
(6) previous beach fills were relatively small (less than 300,000 cy) compared to 
the beach fill volume simulated for Alternative 4, all of the fill material included 


                                                            
79 FEIS at 55 
80 Id., Appendix B at Table 13-2b. 
81 FEIS at 63. 
82 Id., Appendix B at Table 13-2b.   
83 FEIS at 64. 
84 Id., Appendix B at Table 13-2b. 
85 Id. at Table 13-3a, Table 13-3b. 
86 Id. at Table 13-2a, Table 13-2b. 
87 See FEIS at 232 (chart showing beach fill volume and length). 
88 See id., Appendix B Table 13-2a, Table 13-2b. 
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in these six (6) beach fills was lost from the area fronting the sandbag revetments 
within a matter of months following placement.89 


The FEIS cites Dr. Cleary’s report for the statement that all of the beach fill from those 
nourishment events was lost within a matter of months.  But review of Dr. Cleary’s report shows 
that the FEIS misrepresents what is in the report.  With respect to the 1983 nourishment event, 
the report states that the placement of beach fill “masked the effect of the erosion episode.”90  In 
other words, it counteracted the erosion.  Similarly, the 1993 nourishment event occurred at a 
time in which “the ebb channel was highly skewed toward [Figure Eight Island and] resulted in 
natural accretion.”91  Far from eroding, the nourishment contributed to “higher rates of 
progradation.”92  Nourishment events in 1997 and 1998 contributed to “[a]ccretion rates for the 
period.”93  To be sure, the nourishment events between March 1993 and February 1998 
contributed to accretion at T1-T19, with limited exceptions in which these events mitigated 
erosion.94   


 The broad statement covering all nourishment events appears to be based solely on the 
observation of the 2001 nourishment event depicted on page 24 of the FEIS.  It is the only 
nourishment event that Cleary’s report states had “minimal” longevity.95  The report does not say 
anything about the longevity of nourishment events in 2006, 2009, or 2011.   


 The Corps cannot isolate a single event—erosion of nourishment in 2001—and assume it 
represents conditions on Figure Eight at all times.  It is not true that all of the beach fills were 
lost within a matter of months.  Here again, the Corps has failed to exercise proper oversight and 
has presented a biased alternatives analysis.      


D. The Delft3D Model Contradicts the Economic Costs Predicted Under 
Alternative 2. 


 As discussed above, the FEIS arbitrarily and capriciously asserts that the worst erosion 
rates ever recorded at Figure Eight Island will continue, uninterrupted, for the next 30 years.96  
This assumption is baseless given the historical net accretion on the island discussed above and 
is further undone by the Deflt3D modeling.97 
 
 Under the Delft3D model, as applied to the 2012 shoreline,98 none of the houses 
predicted to be demolished or relocated in the first five years will be lost.  It bears repeating that 
the Delft3D model is designed to substantially overestimate erosion—by as much as 150 


                                                            
89 FEIS at 235 (emphasis added). 
90 Id., Appendix B, Sub-Appendix A at 28.   
91 Id. 
92 Id. 
93 Id. at 29.   
94 See FEIS at 498-502. 
95 Id., Appendix B, Sub-Appendix A at 30. 
96 Id. at 30 (“[T]he economic assessment assumed the shoreline would erode into the existing development at rates 
comparable to those measured between 1999 and 2007.”) 
97 We do not agree that the Delft3D modeling is adequate as discussed in Section V. 
98 As discussed in Section VI, the model results based on the 2006 shoreline are irrelevant and cannot serve as the 
basis for any rational decision.   
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cy/lf/year.99  Even overestimating erosion, at the end of the 5-year model run, the beach in front 
of nearly every identified house is projected to accrete, not erode.  The disparity between the 
economic analysis and the Delft3D model results is substantial.  For example, Dr. Schuhmann 
predicts that the house at 5 Surf Court will be demolished or removed in year 5, but the model 
predicts that after 5 years nearly 19,000 cubic yards of sand will have accreted on the 250-foot 
segment of beach that includes the house, as demonstrated in the table included on the following 
page. 


 Although there is minor erosion at certain locations, it is significantly less than would be 
experienced under the preferred alternative as relied on in the Corps’ analysis—and well below 
the error in the model conceded in Appendix B.  Under modeling of the 2006 shoreline, erosion 
into the pre-fill shoreline between stations 87+50 to 95+00 with the proposed terminal groin 
would be approximately 55,000 cubic yards compared to the 26,000 cubic yards identified 
above.100   
 
 The GENESIS model similarly predicts that no houses will be lost within the first 10 
years.101  The economic analysis predicting massive loss of property is, therefore, baseless.  The 
FEIS concedes that “none of the oceanfront structures located between Surf Court and Rich Inlet 
. . . are in imminently threatened status.”102   The accretion predicted by the Delft3D model will 
not threaten these structures.  None of the houses are or will be in imminent danger based on the 
materials provided in the FEIS.  Far from it, the majority will be buffered by more beach than 
currently exists.  Therefore, the cost of Alternative 2 is $0, and the cost of Alternative 1 is 
limited to maintenance and permitting of sandbags, should the owners of non-threatened houses 
be allowed to retain them. 


 
 


[remainder of page intentionally left blank] 
  


                                                            
99 Id., Appendix B at 169. 
100 FEIS, Appendix B, Sub-Appendix B-1; Appendix B, Sub-Appendix B-1 at 178. 
101 See id., Appendix B, Sub-Appendix C, Alt. 2 Results with August 2012 Aerial Photography-year 10 (showing 
minimal erosion at the inlet and no erosion south of station 80+00).   
102 FEIS at 32. 
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Address Station 
Estimate103 


Station Applied104 Estimated Demolition 
or Removal Alt. 2105 


5-year Change 
in Sand Volume 


3 Comber Rd 88+20 87+50 to 90+00  -7,000
4 Comber Rd 89+10 87+50 to 90+00  -7,000
5 Comber Rd 76+40 75+00 to 77+50 5 19,000
6 Comber Rd 77+30 75+00 to 77+50 5 19,000
8 Comber Rd 79+10 77+50 to 80+00 5 21,000
9 Comber Rd 80+00 80+00 to 82+50 5 19,000
10 Comber Rd 81+00 80+00 to 82+50 5 19,000
11 Comber Rd 81+90 80+00 to 82+50 5 19,000
12 Comber Rd 82+80 82+50 to 85+00 5 16,000
13 Comber Rd 83+70 82+50 to 85+00 5 16,000
14 Comber Rd 84+60 82+50 to 85+00 5 16,000
15 Comber Rd 85+50 85+00 to 87+50 5 7,000
16 Comber Rd 86+40 85+00 to 87+50 5 7,000
17 Comber Rd 87+30 85+00 to 87+50 5 7,000
3 Inlet Hook Rd 88+20 87+50 to 90+00 5 -7,000
4 Inlet Hook Rd 89+10 87+50 to 90+00 5 -7,000
5 Inlet Hook Rd 90+00 90+00 to 92+50 5 -6,000
6 Inlet Hook Rd 91+00 90+00 to 92+50 5 -6,000
7 Inlet Hook Rd 92+00 90+00 to 92+50 8 -6,000
8 Inlet Hook Rd 93+00 92+50 to 95+00 8 -13,000
9 Inlet Hook Rd 94+00 92+50 to 95+00 11 -13,000
1 Surf Court 66+40 60+00 to 70+00 12 45,000
2 Surf Court 67+30 60+00 to 70+00 11 45,000
3 Surf Court 68+20 60+00 to 70+00 11 45,000
4 Surf Court 69+10 60+00 to 70+00 5 45,000
5 Surf Court 76+40 75+00 to 77+50 5 19,000
6 Surf Court 77+30 75+00 to 77+50  19,000
7 Surf Court 71+00 70+00 to 72+50 5 14,000
8 Surf Court 71+90 70+00 to 72+50 5 14,000
9 Surf Court 72+80 72+50 to 75+00 5 17,000
11 Surf Court 74+60 72+50 to 75+00 7 17,000
302 Beach Rd N 50+00 50+00 to 60+00 23 49,000
304 Beach Rd N 51+00 50+00 to 60+00 23 49,000
308 Beach Rd N 53+00 50+00 to 60+00 25 49,000
310 Beach Rd N 54+00 50+00 to 60+00 24 49,000
312 Beach Rd N 55+00 50+00 to 60+00 22 49,000
314 Beach Rd N 56+00 50+00 to 60+00 21 49,000
316 Beach Rd N 57+00 50+00 to 60+00 22 49,000
318 Beach Rd N 58+00 50+00 to 60+00 22 49,000
324 Beach Rd N 61+00 60+00 to 70+00 14 45,000
326 Beach Rd N 61+90 60+00 to 70+00 15 45,000
328 Beach Rd N 62+80 60+00 to 70+00 13 45,000
330 Beach Rd N 63+70 60+00 to 70+00 13 45,000
332 Beach Rd N 64+60 60+00 to 70+00 13 45,000


                                                            
103 Id., Appendix G at 33. 
104 Id., Appendix B, Sub-Appendix B; SEIS, Appendix B, Sub-Appendix B at 138. 
105 FEIS, Appendix G at 33-34. 
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E. The Economic Analysis Includes Impacts That the Corps Cannot Consider 
as Costs Under the 404(B)(1) Guidelines. 


 The FEIS’s assessment of broad “economic impacts” cannot serve as the basis for the 
Corps determination of practicability under the 404(b)(1) guidelines.  Under those guidelines 
“[t]he term practicable means available and capable of being done after taking into consideration 
cost, existing technology, and logistics in light of overall project purposes.”  40 C.F.R. § 
230.3(i).  If an alternative is practicable based on cost, then other economic impacts are 
irrelevant.  The only costs that can be considered during the Corps’ Clean Water Act analysis are 
those borne by the HOA in pursuing the alternative—i.e. nourishment and groin expenses.  The 
HOA does not own the houses that would be affected, would not pay to relocate or destroy them, 
does not collect taxes on their value,106 would not pay for sandbags if needed, and will not 
rebuild infrastructure that is lost.  Therefore, the economic impacts in these areas predicted under 
Alternatives 1 and 2 cannot be considered in determining practicability.  For Alternative 1, the 
costs that can be considered for the practicability analysis are, at most, Response/Construction 
costs projected to be $1,201,000 annually for the 2012 shoreline analysis.107  As noted above, 
those costs are significantly overestimated.  For Alternative 2, the costs that can be considered 
for the practicability analysis are, at most, the Response/Construction cost estimated to be 
$165,000 annually for the 2012 shoreline.108   


 Moreover, the modeling of the 2012 shoreline clearly demonstrates that Alternative 2 is 
practicable.  Over the five year period analyzed, no houses would be lost, none would be 
relocated.  The overall cost of Alternative 2, as modeled, should be $0.     


VIII. THE CORPS CANNOT ISSUE A PERMIT FOR THE PREFERRED 
ALTERNATIVE.   


 Setting aside that the owners of the land where the groin would be built have not 
requested a permit and that the HOA has no authority to build the proposed terminal groin, the 
FEIS cannot support issuance of a Section 404 permit for the preferred alternative.  The FEIS 
does not “consider[] the alternatives in sufficient detail to respond to the requirements of these 
Guidelines” discussed below, and it is “necessary to supplement these NEPA documents with 
this additional information.”  40 C.F.R. § 230.10(a)(4). 


 The most fundamental error in the FEIS’s environmental analysis is its reliance on the 
2006 shoreline.109  Although Chapter 4 has been amended to include habitat mapping of both the 


                                                            
106 The HOA cannot end-run the cost analysis by including in its purpose and need maintaining a certain tax value.  
First, the HOA does not collect taxes, so the tax value is irrelevant.  Second, if such a rationale were accepted by the 
Corps it would be akin to a corporation specifying a certain level of profit (made by a third party) that must be 
maintained.  The Corps would then be required to evaluate an acceptable level of profit.  Here, that would mean 
determining what level of decreased tax value would be acceptable in light of the overall tax value and specifically 
evaluate the impacts to other properties’ tax values—such as those that would lose beach access due to the proposed 
groin.  The FEIS specifically declines to make that determination.  It is apparent, however, that the minute potential 
impact to the island’s overall tax value means that all alternatives meet that aspect of the purpose and need.  
107 FEIS at 99.  
108 Id. at 315. 
109 Id. at 205. 
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2006 and 2012 shorelines,110 the environmental analysis in Chapter 5 is limited to evaluating the 
habitat as it existed in 2006.111  The figures included in Chapter 4 demonstrate the error in that 
approach—the 2012 shoreline has significantly more habitat north of the proposed groin 
location.  By focusing exclusively on the 2006 habitat conditions, the FEIS omits any analysis of 
changes to habitat that currently exist on Figure Eight Island. 


That omission is important because the new habitat is both exceptional for threatened and 
endangered species and vulnerable to being destroyed by the terminal groin.  As the U.S. Fish 
and Wildlife Service (“FWS”) noted in comments, it “has concerns for the potential losses of 
nesting and foraging habitat due to both direct and indirect impacts, particularly within the 
[piping plover] Critical Habitat Unit.”112  The FWS identified adverse indirect effects including 
erosion of habitat downdrift of the groin as well as vegetation growth updrift of the groin.113  
Because of these and other impacts, the FWS recommended denial of the proposed project and 
opined that Alternatives 3 and 4 would have less environmental impact.114 


 
It is well-established that terminal groins destroy inlet habitat that is essential for 


shorebirds, waterbirds, and other species adapted to those dynamic environments.  The N.C. 
Coastal Resources Commission’s (“CRC”) Final Terminal Groin Study recognized that terminal 
groins modify inlet processes in such a way that they substantially eliminate existing habitat. 
 
 As the CRC described in its 2010 Terminal Groin Study, “the barrier islands and 
associated inlets on which many waterbirds depend are being severely altered by attempts to 
stabilize beaches and dunes.  Habitats associated with inlets are particularly valuable to coastal 
birds (Harrington 2008) and as such, should be afforded extra protection.”115  The CRC has 
recognized what is well-known, that early successional birds such as terns (Larida spp.), black 
skimmers (Rhychops niger), Wilson’s plovers (Chadrius wilsonia), piping plovers, and 
American oystercatchers depend on inlet habitats for survival.116  Piping plovers, in particular, 
“depend on the natural barrier island and inlet processes that create and maintain broad flats and 
intertidal areas, overwash zones, and maintain early successional habitat.”117 


 
One of the primary threats to these species is loss of inlet habitat through shoreline 


hardening.  The Terminal Groin Study found that “[s]tabilization of inlets is considered a serious 
threat to piping plovers because it can lead to a net loss of suitable habitat.”118  “The construction 
of a terminal groin, beach nourishment, and dune construction prevents overwash and contributes 
to a loss of habitat for breeding and non-breeding waterbirds, including piping plovers.”119 


 


                                                            
110 See id. at 103-104. 
111 See id. at 212. 
112 Id., Appendix H, Letter from P. Benjamin, FWS, to M. Sugg, USACE, at 4 (Sept. 9, 2015). 
113 Id. 
114 Id. at 6. 
115 N.C. Coastal Resources Commission, Terminal Groin Study:  Final Report at III-8. 
116 Id. at III-9. 
117 Id. at III-12. 
118 Id. at III-13. 
119 Id. at III-19. 
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 The Recovery Plan for the critically endangered Great Lakes piping plover population 
states that “[i]nlet dredging and artificial structures, such as breakwalls and groins, can eliminate 
breeding and wintering areas and alter sedimentation patterns leading to the loss of nearby 
habitat.”120  The 5-year Status Review for Piping Plover states: “The three recovery plans state 
that shoreline development throughout the wintering range poses a threat to all populations of 
piping plovers.  The plans further state that beach maintenance and nourishment, inlet dredging, 
and artificial structures, such as jetties and groins, can eliminate wintering areas and alter 
sedimentation patterns leading to the loss of nearby habitat.”121  The Status Review concludes:  
“Habitat loss and degradation on winter and migration grounds from shoreline and inlet 
stabilization efforts, both within and outside of designated critical habitat, remain a serious threat 
to all piping plover populations.”122 
 
 The piping plover status report discusses the impacts of groins and inlet stabilization on 
these key elements: 


 
Inlet stabilization with rock jetties and associated channel dredging for navigation 
alter the dynamics of longshore sediment transport and affect the location and 
movement rate of barrier islands (Camfield and Holmes 1995), typically causing 
downdrift erosion. Sediment is then dredged and added back to islands which 
subsequently widen. Once the island becomes stabilized, vegetation encroaches 
on the bayside habitat, thereby diminishing and eventually destroying its value to 
piping plovers. Accelerated erosion may compound future habitat loss, depending 
on the degree of sea-level rise. Unstabilized inlets naturally migrate, re-forming 
important habitat components, whereas jetties often trap sand and cause 
significant erosion of the downdrift shoreline. These combined actions affect the 
availability of piping plover habitat (Cohen et al. 2008).123 
 
That degradation of habitat has been observed at North Carolina terminal groins.  The 


Terminal Groin Study recognized that “the Pea Island Fillet is rapidly evolving which 
jeopardizes the overall nesting habitats for many of the species.”124  At Fort Macon, the shoreline 
“does not appear to be suitable for either colonial nesters or shorebirds based on preliminary 
analysis of historical aerial photographs and available historical shorebird and colonial waterbird 
data.”125 


 
Those adverse impacts are heightened in shallow-draft inlets such as Rich Inlet.  The 


CRC’s study concluded that “[t]he relative impact of these structures on adjacent areas is likely 
increased when sited next to natural or minimally managed shallow-draft inlets.”126  


 


                                                            
120 U.S. Fish & Wildlife Service, Recovery Plan for the Great Lakes Piping Plover (Charadrius melodus) (September 
2003) at 23. 
121 U.S. Fish & Wildlife Service, Piping Plover (Charadrius melodus) 5-Year Status Review:  Summary and 
Evaluation (2009) at 31. 
122 Id. at 39. 
123 Id. 
124 Terminal Groin Study at III-34.   
125 Id. at III-58. 
126 Id. VII-5. 
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 Given these substantial risks, it is imperative that the Corps conduct a robust analysis of 
indirect effects.  Yet by limiting the analysis to five years of data based on the 2006 shoreline, 
the Corps has not adequately evaluated indirect effects of the proposed terminal groin.  Indirect 
effects are those that “are caused by the action and are later in time or farther removed in 
distance, but are still reasonably foreseeable.”  40 C.F.R. § 1508.8.  The entire purpose of the 
proposed terminal groin is to disrupt natural sand transport mechanisms such that it has the effect 
of slowing erosion.  The adverse indirect effects of the proposed terminal groin—due to the 
disruption of inlet processes—are the key environmental effects that must be analyzed.  It is 
those inlet processes, specifically the formation and existence of dynamic intertidal shoals and 
flats, which are critical to the wildlife naturally found in the inlet system.  Limiting the analysis 
of indirect effects to five years, even if the Corps used 2012 shoreline data, fails to adequately 
assess indirect environmental effects of the proposed terminal groin alternatives.  See, N.C. 
Wildlife Fed'n v. N.C. Dep't of Transp., 677 F.3d at 602 (“As part of [the alternatives] analysis, 
agencies must measure the indirect and cumulative environmental effects of proposed actions.”) 
(emphasis in original). 


 Moreover, the Corps has violated NEPA’s requirement that it respond to comments.  In 
our previous comment letters we commented, as we have here, that the Corps has failed to 
evaluate 25 of the 30 years assessed in the economic analysis.127  The Corps’ response to that 
comment simply states that, in fact, the environmental analysis was limited to a 5-year model 
run.128  It does not provide any rationale for excluding any analysis of the 25 years in question or 
provide any other explanation that would satisfy 40 C.F.R. § 1503.4.   


IX. THE CORPS HAS NOT MET ITS OBLIGATIONS UNDER THE ENDANGERED 
SPECIES ACT. 


Under the ESA, “[e]ach Federal agency shall, in consultation with and with the assistance 
of the Secretary, insure that any action authorized, funded or carried out by such agency is not 
likely to . . . result in the destruction or adverse modification of [critical] habitat.”  16 U.S.C. § 
1536(a)(2).  Section 7 of the ESA “requires federal agencies to ensure that none of their 
activities, including the granting of licenses and permits, will … adversely modify a species' 
critical habitat.”  Karuk Tribe of Cal. v. United States Forest Serv., 681 F.3d 1006, 1020 (9th Cir. 
June 1, 2012) (citing Babbitt v. Sweet Home Chapter, 515 U.S. 687, 692 (1995)). The Corps also 
has “an independent duty under section 7(a)(2) to ensure that its [action] … [is] not likely … to 
adversely modify [critical] habitat.”  Defenders of Wildlife v. United States EPA, 420 F.3d 946, 
976 (9th Cir. 2005). (Agency reliance on a faulty Biological Opinion violates its duty under 
Section 7(a)2) of the ESA).129   
                                                            
127 See Letter from G. Gisler, SELC, to M. Sugg, USACE, at 5 (Sept. 14, 2015). 
128 FEIS, Appendix I, Response 118. 
129 Further, “it is unlawful for any person subject to the jurisdiction of the United States to . . . take any species,” 
which is defined to include “significant habitat modification or degradation where it actually kills or injures wildlife 
by significantly impairing essential behavioral patterns, including breeding, feeding or sheltering.”  50 C.F.R. § 
17.3.  The prohibition on take includes agencies authorizing activities carried out by others that result in take of a 
listed species.  Strahan v. Coxe, 127 F.3d 155, 163 (1st Cir. 1997).  (State of Massachusetts was found to have 
exacted a taking of endangered Northern Right Whales through its licensing and permitting of certain fishing 
practices that exacted a taking of the species); Sierra Club v. Yuetter, 926 F.2d 429, 438-39 (5th Cir. 1991)(finding 
Forest Service caused take of endangered red-cockaded woodpecker by permitting logging practices near nesting 
colonies); Defenders of Wildlife v. Administrator, Envtl. Protection Agency, 882 F.2d 1294, 1300-01 (8th 
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 The regulatory definition of “adverse modification” is found in 50 C.F.R. § 402.02.  It 
states:  


Destruction or adverse modification means a direct or indirect alteration that 
appreciably diminishes the value of critical habitat for the conservation of a listed 
species.  Such alterations may include, but are not limited to, those that alter the 
physical or biological features essential to the conservation of a species or that 
preclude or significantly delay development of such features. 


 As outlined in our DEIS comments with respect to Alternatives 5A and 5B, which were 
not responded to by the Corps, building a terminal groin as proposed in Alternative 5D would 
destroy critical habitat in Rich Inlet.  The inescapable effects of terminal groins as described 
above, would eliminate those physical features that are essential for piping plover.   


FWS designated critical habitat for the wintering populations of piping plovers on July 
10, 2001.  66 Fed. Reg. 36,038 (July 10, 2001).  The habitat designated “is essential to the 
conservation of this species.”  66 Fed. Reg. at 36,041.  Areas containing primary constituent 
elements that constitute critical habitat were designated in eight states, including 18 units on the 
North Carolina coast.  Unit NC-11: Topsail includes Rich Inlet and the project area: 
 


This unit extends southwest from 1.0 km (0.65 mi) northeast of MLLW of New 
Topsail Inlet on Topsail Island to 0.53 km (0.33 mi) southwest of MLLW of Rich 
Inlet on Figure Eight Island. It includes both Rich Inlet and New Topsail Inlet and 
the former Old Topsail Inlet. All land, including emergent sandbars, from MLLW 
on Atlantic Ocean and sound side to where densely vegetated habitat, not used by 
the piping plover, begins and where the constituent elements no longer occur. In 
Topsail Sound, the unit stops as the entrance to tidal creeks become narrow and 
channelized. 


 
Id. at 36,087. 
 
 Designated critical habitat within critical habitat Unit NC-11: Topsail includes those 
primary constituent elements present in the area as described in the regulation:   


 
The primary constituent elements essential for the conservation of wintering 
piping plovers are those habitat components that support foraging, roosting, and 
sheltering and the physical features necessary for maintaining the natural 
processes that support these habitat components. The primary constituent 
elements include intertidal beaches and flats (between annual low tide and annual 
high tide) and associated dune systems and flats above annual high tide. Important 
components of intertidal flats include sand and/or mud flats with no or very sparse 
emergent vegetation. In some cases, these flats may be covered or partially 


                                                                                                                                                                                                
Cir.1989)(finding EPA caused take of endangered species through its registration of pesticides for use by others); 
Loggerhead Turtle v. County Council of Volusia County, 896 F. Supp.1170, 1180-1181 (M.D. Fla. 1995)(holding 
Volusia County caused take of endangered sea turtles through its authorization of vehicular beach access during 
turtle mating season). 







25 


covered by a mat of blue-green algae. Adjacent non-or sparsely vegetated sand, 
mud, or algal flats above high tide are also important, especially for roosting 
piping plovers, and are primary constituent elements of piping plover wintering 
habitat. Such sites may have debris, detritus (decaying organic matter), or micro-
topographic relief (less than 50 cm above substrate surface) offering refuge from 
high winds and cold weather. Important components of the beach/dune ecosystem 
include surfcast algae, sparsely vegetated backbeach and salterns (beach area 
above mean high tide seaward of the permanent dune line, or in cases where no 
dunes exist, seaward of a delineating feature such as a vegetation line, structure, 
or road), spits, and washover areas. Washover areas are broad, unvegetated zones, 
with little or no topographic relief, that are formed and maintained by the action 
of hurricanes, storm surge, or other extreme wave action. 


 
Id. at 36,086. 
 


In designating critical habitat, FWS identified factors that may affect piping plover 
survival or use of the area: 


 
Overall winter habitat loss is difficult to document; however, a variety of human-
caused disturbance factors have been noted that may affect plover survival or 
utilization of wintering habitat (Nicholls and Baldassarre 1990a, Haig and 
Plissner 1993). These factors include recreational activities (motorized and 
pedestrian), inlet and shoreline stabilization, dredging of inlets that can affect spit 
(a small point of land, especially sand, running into water) formation, beach 
maintenance and renourishment (renourishing the beach with sand that has been 
lost to erosion), and pollution (e.g., oil spills) (USFWS 1996). The peer-reviewed, 
revised recovery plan for the Atlantic piping plover population recognizes the 
need to protect wintering habitat from direct and indirect impacts of shoreline 
stabilization, navigation projects, and development. (emphasis added). 


 
Id. at 36,039. 
 
 The Recovery Plan for the critically endangered Great Lakes piping plover population 
states that “[i]nlet dredging and artificial structures, such as breakwalls and groins, can eliminate 
breeding and wintering areas and alter sedimentation patterns leading to the loss of nearby 
habitat.”130  The 5-year Status Review for Piping Plover states: “The three recovery plans state 
that shoreline development throughout the wintering range poses a threat to all populations of 
piping plovers.  The plans further state that beach maintenance and nourishment, inlet dredging, 
and artificial structures, such as jetties and groins, can eliminate wintering areas and alter 
sedimentation patterns leading to the loss of nearby habitat.”131  The Status Review concludes:  
“Habitat loss and degradation on winter and migration grounds from shoreline and inlet 


                                                            
130 U.S. Fish & Wildlife Service, Recovery Plan for the Great Lakes Piping Plover (Charadrius melodus) (September 
2003) at 23. 
131 U.S. Fish & Wildlife Service, Piping Plover (Charadrius melodus) 5-Year Status Review:  Summary and 
Evaluation (2009) at 31. 







stabilization efforts, both within and outside of designated critical habitat, remain a serious threat 
to all piping plover populations."132 


Alternative 5D proposes a terminal groin and related activities to attempt to stabilize Rich 
Inlet that are specifically identified by FWS and other experts as factors leading to the decline of 
piping plovers. If authorized at Rich Inlet within critical habitat Unit NC-11, this alternative 
would destroy and adversely modify primary constituent elements of plover habitat, permanently 
alter natural processes that maintain these essential components of plover habitat, and undermine 
and appreciably reduce the likelihood of recovery of the species. 


X. CONCLUSION: THE CORPS CANNOT APPROVE THE PROPOSED GROIN. 


As discussed above, the FEIS does not adequately analyze or properly disclose the 
potential impacts of the proposed alternatives for mitigating the temporary erosion that Figure 
Eight Island experiences under certain circumstances. Therefore, the FEIS does not comply with 
NEPA and cannot be the basis for a permitting decision under the Clean Water Act. We 
respectfully request that the Corps either conduct the analyses requested in these comments. or 
deny the application for the preferred alternative. Less damaging alternatives clearly meet the 
purpose and need at a lower cost. 


I request to be notified of the Corps' permitting decision in this matter at the address on 
this letter or by electronic mail to ggisler@selcnc.org. Thank you for your consideration of these 
comments. 


GRG/rgd 


Cc: (via email) 
Todd Miller, NCCF 
Greg Andeck, Audubon NC 
Pete Benjamin, USFWS 
Chris Militscher, US EPA 


132 Id. at 39. 


Sincerely, 


m 
Geoffrey R. Gisler 
Senior Attorney 
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From: Ana Zivanovic-Nenadovic
To: Sugg, Mickey T SAW
Cc: Todd Miller; Derb Carter; Davis, Braxton C
Subject: [EXTERNAL] Figure Eight Island FEIS Comment Letter
Date: Monday, August 01, 2016 3:31:07 PM
Attachments: 2016-08-01-Fig 8-Letter-with Appendices.pdf

Mickey:

Please find attached the comment letter on Final Environmental Impact Statement for the proposed terminal groin at
Figure Eight Island on behalf of the North Carolina Coastal Federation.

Thank you for taking our comments into consideration.

With best regards,
Ana

Ana Zivanovic-Nenadovic
Senior Policy Analyst
North Carolina Coastal Federation

3609 N.C. 24 (Ocean)
Newport, NC 28570

P: 252.393.8185
E: anaz@nccoast.org <mailto:anaz@nccoast.org>

mailto:anaz@nccoast.org
mailto:Mickey.T.Sugg@usace.army.mil
mailto:toddm@nccoast.org
mailto:derbc@selcnc.org
mailto:Braxton.Davis@NCDENR.Gov
mailto:anaz@nccoast.org



 


 


	
	
August	1,	2016	
	
Via	U.S.	and	Electronic	Mail	
Mr.	Mickey	Sugg	
U.S.	Army	Corps	of	Engineers	
69	Darlington	Avenue		
Wilmington,	NC	28403	
Mickey.T.Sugg@usace.army.mil			
	
Re:	Final	Environmental	Impact	Statement	(FEIS)	for	the	Figure	Eight	Island	Shoreline	
Management	Project	SAW-2006-41158	
	
Dear	Mr.	Sugg:	
	
Please	accept	the	following	comments	on	the	proposed	terminal	groin	project	on	Figure	
Eight	Island,	on	behalf	of	the	North	Carolina	Coastal	Federation	(federation).	The	comments	
included	address	the	U.S.	Army	Corps	of	Engineers’	(Corps)	responses	to	the	federation’s	
previously	submitted	comments	on	the	Supplemental	Environmental	Impact	Statement	
(SEIS),	some	of	which	are	included	in	Appendix	I	of	the	Figure	Eight	Island	Shoreline	
Management	Project	Final	Environmental	Impact	Statement	(FEIS).		
	
Permit	Processing	
	


1) Failure	to	make	the	permit	application	for	which	public	comments	are	being	
sought	available	to	public.	
	


The	public	notice	published	on	June	29,	2016	states	that	the	Corps	has	released	the	Final	
Environmental	Impact	Statement	(FEIS)	for	the	Figure	Eight	Shoreline	Management	Project,	
and	has	received	an	application	from	the	Figure	“8”	Beach	Homeowners	Association,	Inc.	
requesting	Department	of	the	Army	authorization	to	protect	resident	homes	and	
infrastructure	by	installing	a	terminal	groin	structure	along	the	southern	shoulder	of	Rich	
Inlet	and	to	conduct	a	supplemental	beach	renourishment	on	approximately	4,500	linear	
feet	of	oceanfront	beach	and	1,400	linear	feet	of	back	barrier	shoreline	on	Figure	Eight	
Island,	in	New	Hanover	County,	North	Carolina.		The	public	notice	then	solicits	comments	by	
August	1	on	the	FEIS	and	the	permit	application.	
	
This	letter	contains	comments	on	the	FEIS.		However,	it	was	impossible	for	us	to	comment	
on	the	permit	application	because	this	document	was	not	made	available	for	public	review	
during	this	public	comment	period.		We	requested	a	copy	of	the	permit	application	from	Mr.	
Mickey	Sugg	(Appendix	A)	on	July	1,	2016.		Mr.	Sugg	advised	us	to	file	a	Freedom	of	
Information	Request	to	obtain	it.	That	request	was	filed	by	our	attorney	at	the	Southern	







Environmental	Law	Center	(SELC)	on	June	29,	2016.		As	of	today,	the	Corps	has	not	met	its	
obligation	to	provide	the	requested	information,	even	though	the	20	business	days	deadline	
has	passed.		
	
The	federation	believes	there	is	information	in	the	permit	application	that	we	need	to	
review	in	order	to	be	able	to	fully	comment	on	this	proposed	activity.	Information	we	are	
seeking	in	the	application	includes	detailed	designs	of	the	project;	the	names	and	
qualifications	of	the	engineers	and	consultants	who	compiled	the	application	for	the	
applicant;	the	impact	and	footprint	of	filling	1,400	linear	feet	of	back	barrier	shoreline	on	
fish	habitat	and	wetlands;	mitigation	plans	for	impacts	to	wetlands;	and	impact	to	private	
properties	where	the	project	is	proposed	to	be	built,	as	easements	to	construct	the	project	
have	still	not	been	obtained	from	these	property	owners.		
	
We	request	that	the	public	comment	period	be	extended	to	afford	the	public	ample	
time	to	obtain	and	review	the	actual	permit	application.	
	
	 2)	Failure	to	assure	an	impartial	and	objective	consultant.	
	
Early	on	in	the	EIS	process,	the	federation	and	other	organizations	raised	serious	objections	
to	the	Corps	allowing	a	third	party	consultant	with	a	long	history	of	work	with	the	applicant	
to	be	hired	to	prepare	the	EIS	analysis.	A	copy	of	one	of	our	letters	of	objections	is	attached	
in	Appendix	B	of	this	letter.		We	stated	that	we	did	not	believe	that	this	consultant	could	
prepare	a	document	that	would	provide	fair	and	balanced	analysis	of	all	alternatives.	In	
response	to	our	concerns,	the	Corps	provided	us	with	the	following	signed	statement	by	the	
consultant:	
	


“We,	Coastal	Planning	&	Engineering,	Inc.	do	hereby	certify	that	we	have	not	entered	
into	and,	during	the	lifetime	of	the	EIS	preparation,	will	not	enter	into	any	
agreement	affording	us	or	any	Subcontractors	that	we	may	hire	with	any	direct	
or	indirect	financial	interest	in	the	planning,	design,	construction	or	operation	
of	the	Figure	Eight	Island	Inlet	and	Shoreline	Management	Project	[emphasis	
added],	Action	ID.	2006-411185-067,	located	along	the	northern	portion	of	Figure	
Eight	Island	and	within	Rich	Inlet,	at	the	New	Hanover/Pender	County	Line,	north	of	
Wilmington,	North	Carolina,	except	with	regard	to	the	preparation	of	the	EIS.”	


	
To	complete	our	review	of	the	FEIS,	we	need	to	have	additional	time	to	receive	and	review	
the	permit	application	to	determine	the	role	that	Coastal	Planning	&	Engineering	or	its	
subcontractors	played	in	its	preparation.	Clearly,	under	this	signed	agreement,	the	third	
party	consultant	hired	to	prepare	the	EIS	was	not	to	engage	in	any	other	work	for	the	
applicant	related	to	this	project	during	the	lifetime	of	the	EIS	preparation.	The	EIS	is	still	
under	review,	and	is	likely	to	be	reviewed	through	legal	actions	where	this	consultant	will	
be	asked	to	testify.	Clearly	the	concurrent	work	on	the	permit	application	that	is	now	
occurring,	if	done	by	the	same	consultant	that	is	developing	the	EIS,	is	inappropriate,	and	







places	a	huge	cloud	over	the	independence	of	the	FEIS	from	the	applicant	and	its	
consultants.	This	concern	is	further	supported	by	detailed	comments	provided	in	this	letter	
that	address	the	lack	of	fair	and	objective	analysis	of	all	project	alternatives.		If	it	turns	out	
that	the	consultant	has	violated	this	signed	agreement,	then	the	FEIS	should	be	
rejected	by	the	Corps	and	retired.	
	


3) Failure	to	meet	basic	prerequisites	for	implementation	of	the	project.	
	
On	October	13,	2014	the	Southern	Environmental	Law	Center	submitted	to	the	Corps	on	our	
behalf	a	letter	stating,	among	other	concerns,	that	the	Corps	had	not	met	basic	prerequisites	
for	implementation	of	the	proposed	project	by	allowing	the	applicant	to	continue	the	
process	without	securing	property	rights	necessary	to	construct	the	project	(Appendix	C).	
The	Corps	has	not	demonstrated	that	“the	applicant	possesses	or	will	possess	the	requisite	
property	interest	to	undertake	the	activity	proposed	in	the	application”	as	mandated	by	33	
CFR	§325.1(d)(8).	In	its	response	on	November	6,	2014,	the	Corps	asserts	it	has	no	
responsibility	to	ensure	the	applicant’s	property	ownership,	but	that	the	applicant	needs	to	
ensure	this	compliance	through	the	State	of	North	Carolina	law,	and	that	by	signing	the	
permit	application	it	so	assures	(Appendix	D).	
	
If	built,	as	shown	in	Figure	1,	the	proposed	groin	would	cross	a	number	of	private	
properties.	Several	of	those	property	owners	have	publicly	stated	they	will	not	provide	
property	easements	to	allow	building	of	the	proposed	structure	on	their	property.	In	
particular,	these	are	the	landowners	who	will	not	allow	the	structure	on	their	property:	
	


1. Mr.	Paul	Sclafani	and	Ms.	Ellen	Waters,	with	address	520	Beach	Road	North,	Figure	
Eight	Island	(#1	on	Figure	1)	


2. Mr.	Allan	and	Vicki	Goldenberg,	with	address	528	Beach	Road	North,	Figure	Eight	
Island	(#2	on	Figure	1)	


3. Mr.	David	Morrisette	and	Ms.	Darrow	Stockdale,	with	address	530	Beach	Road	
North,	Figure	Eight	Island	(#3	on	Figure	1)	


	







	


	
Figure	1:	Location	of	properties	that	need	to	allow	easements	for	the	groin	to	be	built.1	


                                                
1	FEIS,	p.	73	







This	shows	that	the	permit	applicant	has	not	secured	property	ownership	for	the	project	
construction,	as	the	Corps	suggested	in	its	response	letter	cited	above.	
	
Below,	the	federation	outlines	remaining	concerns	that	have	not	been	resolved	in	the	FEIS	
or	addressed	properly	in	responses	to	comments	from	the	federation	and	other	
organizations	and	government	agencies.	
	
The	Final	Environmental	Impact	Statement	fails	to	follow	the	standards	and	regulations	in	
accordance	with	the	National	Environmental	Policy	Act	(NEPA).	Additional	failures	include:	
	


1) Inadequate	use	of	modeling	tools	and	use	of	unreliable,	biased	results;	
2) Lack	of	sufficient	data	in	the	Shoreline	Management	Plan;	
3) Insufficient	analysis	of	environmental	impacts;	
4) Preposterous	economic	analysis;	
5) Irrelevant	comparison	to	Oregon	Inlet	groin	project;	and	
6) Most	importantly,	the	failure	to	recognize	that	the	only	legally	appropriate	option	at	


this	time	is	to	accept	Alternative	2	as	the	preferred	alternative.	
	


	
Incompliance	with	NEPA	
The	FEIS	regarding	the	proposed	terminal	groin	project	at	Figure	Eight	Island	continues	to	
fail	to	meet	the	basic	requirements	of	NEPA.	In	the	first	paragraph	of	Chapter	1,	the	Corps	
states	that	“full	and	fair	discussion	of	significant	environmental	impacts”	will	be	provided	
and	that	decision-makers	and	the	public	will	be	informed	of	“reasonable	alternatives,	which	
would	avoid	or	minimize	adverse	impacts”.2	However,	it	is	clear	that	the	Corps’	analysis	and	
report	are	still	slanted	to	promote	the	preferred	alternative	of	the	terminal	groin	
(Alternative	5D:	Terminal	Groin	at	a	More	Northerly	Location	with	Beach	Fill	from	Nixon	
Channel	and	Other	Sources),	despite	evidence	that	other	alternatives	would	be	more	
natural,	less	damaging,	and	in	many	cases	more	practical	and	economical.	
	
In	spite	of	the	Corps’	pledge	to	honor	the	federal	standards	outlined	under	NEPA,	it	is	
obvious	that	it	has	not	made	the	necessary	changes	in	the	FEIS	to:	(a)	establish	a	strong	
purpose	and	need	for	this	project;		(b)	rigorously	explore	and	fairly	evaluate	all	alternatives;		
(c)	provide	clear	and	concise	information;	and	(d)	provide	an	objective	analysis	rather	than	
erroneously	justifying	the	preferred	alternative.		
	
In	our	comment	letter	addressing	the	SEIS,	we	express	these	concerns,	but	the	only	reply	is	
a	blanket	statement,	devoid	of	any	reasoning	that	the	EIS	“has	fulfilled	all	the	requirements	
pursuant	to	40	CFR	1502”.3	In	the	FEIS,	the	Corps	neglects	to	address	these	concerns,	so	in	
fact	it	is	not	fulfilling	all	of	the	requirements	of	40	CFR	1502.	The	Corps’	response	to	the	
federation’s	comment	is	a	complete	deflection.		
                                                
2	FEIS,	p.	1	
3	FEIS,	Appendix	I,	Comment	62	







If	the	Corps	is	unwilling	to	amend	the	FEIS	to	address	our	comments,	then	it	should	at	least	
acknowledge	what	was	said	and	explain	why	these	comments	are	not	valid	by	showing	how	
they	are	dealt	with	in	the	FEIS.			
	
Inadequate	use	of	modeling	tools	and	unreliable	results	
The	responses	to	comments	and	the	changes	made	to	the	FEIS	in	regard	to	concerns	about	
the	accuracy	and	reliability	of	the	modeling	tools	are	minimal	and	inadequate.	After	the	
federation	submitted	a	number	of	comments	in	regards	to	the	insufficiencies	of	the	
modeling	process	detailed	in	the	SEIS,	the	following	problems	still	remain:	
	


1) The	FEIS	still	does	not	contain	modeling	for	Alternative	1	(No	Action).	
	


As	it	stands,	the	FEIS	still	does	not	contain	modeling	for	Alternative	1.	The	Corps	justifies	
this	in	its	response	to	our	comment	by	merely	saying,	“The	Economic	Appendix	(Appendix	
G)	has	been	corrected	to	indicate	future	damages	under	Alternative	1	were	based	on	the	
continuation	of	the	erosion	rates	measured	between	1999	and	2007	not	on	the	results	of	
the	Delft3D	model”.4	Here,	the	Corps	openly	states	that	the	economic	analysis	was	not	
derived	from	modeling	results,	but	rather	from	a	shortcut	analysis	involving	erosion	rates	
from	1999	to	2007.	No	logic	is	provided	for	selection	of	this	time	period,	and	the	Corps	still	
fails	to	include	actual	modeling	results	for	Alternative	1.	
	
While	Alternative	1	involves	no	action	in	the	project	area,	it	is	still	necessary	that	modeling	
be	included	in	the	analysis,	to	allow	for	an	objective	comparison	of	Alternative	1	to	other	
alternatives.	The	Corps	should	include	modeling	and	analysis	of	Alternative	1	prior	to	
making	any	final	decisions	about	what	the	best	method	is	for	shoreline	management	of	
Figure	Eight	Island	near	Rich	Inlet.	
	


2) The	purpose	and	need	for	installing	a	terminal	groin	on	Figure	Eight	Island,	near	Rich	
Inlet,	is	not	justified	by	the	analysis.	
	


In	addition	to	failing	to	include	a	comparable	analysis	of	Alternative	1	in	the	FEIS,	the	Corps	
fails	to	justify	why	the	terminal	groin	project	is	needed,	since	the	north	end	of	the	island	
near	Rich	Inlet	is	currently	accreting.	The	Corps	added	aerial	images	to	the	FEIS	from	2010,	
2013,	and	2015	to	Chapter	2	to	“show	the	recent	change	in	channel	position	and	alignment,	
which	supports	the	apparent	initiation	of	the	channel	migration	back	toward	Hutaff	
Island”.5	However	the	images	do	not	look	significantly	different.	The	amount	of	erosion	
from	the	slight	shifting	of	the	inlet	to	the	north	is	not	drastic	and	does	not	warrant	taking	
such	severe	action	as	installing	a	hardened,	essentially	permanent	structure,	like	a	terminal	
groin.	
	


                                                
4	FEIS,	Appendix	I,	Comment	67 
5	FEIS,	Appendix	I,	Comment	68	







More	importantly	because	this	is	a	tidal	delta,	there	are	subtle	shifts	in	the	alignment	of	the	
islands,	which	cause	erosion	and	accretion	to	shift	back	and	forth	between	Figure	8	Island	
and	Hutaff	Island.	This	is	a	natural	process	on	barrier	islands.	As	stated	in	the	Rich	Inlet	
History	section	in	the	FEIS,	the	delta	is	actually	very	stable,	due	to	its	relatively	large	tidal	
prism.6	In	fact,	Rich	Inlet	has	migrated	within	a	narrow	corridor	of	only	500	meters	(1,600	
ft)	from	1938	until	the	present,	according	to	Dr.	William	J.	Cleary	of	the	University	of	North	
Carolina	at	Wilmington	(UNCW).7	
	
The	Corps	refutes	these	facts,	which	are	included	in	its	own	report,	by	saying,	“If	the	
channel	orientation	continues	to	move	to	the	north,	this	change	is	expected	to	be	followed	
by	a	period	of	renewed	erosion	on	the	north	end	of	Figure	Eight	Island”.8	Cyclical	erosion	
and	accretion	are	to	be	expected	near	inlets,	as	stated	and	cited	in	the	Engineering	Report	of	
the	FEIS.9	The	way	to	deal	with	these	issues	is	not	to	build	terminal	groins.	The	Corps	
should	provide	sound	evidence	for	why	Figure	Eight	Island	is	imminently	threatened	and	
why	this	terminal	groin	project	is	currently	needed.	
	


3) Fundamental	flaws	with	the	modeling	applications	and	the	data	used	for	analysis,	the	
manipulation	of	model	results,	and	other	concerns	previously	voiced	by	the	federation	
have	not	been	addressed	or	changed	in	the	FEIS.	


	
From	the	deliberate	exemption	of	aspects	of	their	modeling	analysis	that	do	not	support	the	
preferred	Alternative	5D	to	the	avoidance	of	fully	responding	to	comments	submitted	in	
response	to	their	SEIS,	the	Corps	has	not	provided	any	changes	to	the	document	or	any	
reasoning	to	defend	the	modeling	analysis	and	results.	Of	the	many	concerns	that	were	
voiced	by	the	federation	in	a	comment	letter	regarding	the	SEIS	for	Figure	Eight	Island,	the	
Corps	selectively	chose	to	respond	to	only	a	few,	and	even	those	responses	were	often	
evasive	and	uninformative.	
	
Remaining,	unaddressed	problems	(which	were	included	in	a	previous	comment	letter	to	
the	Corps	in	regards	to	the	Figure	Eight	Island	SEIS)	with	the	modeling	analysis	include:	


	
a. The	modeling	tools	implemented,	GENESIS	and	Delft3D,	have	been	shown	to	do	a	


poor	job	of	predicting	shoreline	change.10	Despite	these	inadequacies,	the	Corps	
continues	to	rely	on	the	results	of	these	models	as	the	primary	crutch	for	defending	
the	terminal	groin	project.	


b. The	parameters	of	the	model	are	unfit	for	coming	to	any	kind	of	sound,	scientific	
conclusions.	The	model	is	based	on	conditions	between	1999	and	2007	at	Rich	Inlet	
(when	Figure	Eight	Island	was	experiencing	erosion),	and	yet	is	applied	to	2012	
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conditions	(when	Figure	Eight	Island	was	actually	accreting).11	While	the	
assumption	is	that	at	some	point	in	the	future	the	inlet	will	start	moving	back	
toward	Figure	Eight	Island,	resulting,	once	again,	in	erosion,	it	is	still	erroneous	to	
apply	the	parameters	and	data	in	this	way	and	to	assume	that	the	results	will	
somehow	be	reliable.	


c. Regardless	of	the	unreliability	of	the	models	used	in	the	FEIS,	the	Corps	fails	to	
apply	model	results	universally	across	analysis	of	all	alternatives.	It	is	clear	that	bits	
and	pieces	of	the	results	are	used	when	it	is	favorable	for	promoting	the	preferred	
Alternative	5D.	
	


The	Corps	should	redo	the	modeling	analysis,	integrating	data	that	do	not	represent	a	time	
period	of	chronic	erosion	in	the	inlet’s	history,	as	that	distorts	model	results.	Additionally	
the	Corps	should	universally	apply	model	results	to	the	equal	consideration	of	all	
alternatives.	Finally,	the	federation	has	requested,	on	several	occasions,	the	underlying	data	
and	assumptions	used	by	the	modelers	from	the	Corps	without	success	(Appendix	E	of	this	
letter)12.		Failure	to	provide	a	complete	agency	record	for	how	these	models	were	
conducted	means	that	it	is	impossible	for	any	independent	reviewer	to	fully	analyze	the	
validity	of	the	modeling	information	presented	in	this	report.		
	
Failure	to	include	sufficient	data	in	Shoreline	Management	Plan	
In	accordance	with	Coastal	Policy	Reform	Act	of	2013	(SB	151	§113A-115.1.(e)(5)),	the	
permit	applicant	is	required	to	create	an	inlet	management	plan	that	is	“reasonable”	and	
does	“not	impose	requirements	whose	costs	outweigh	the	benefits”.13	Specifically,	this	state	
law	requires	that	the	inlet	management	plan	do	the	following:	 
 


a. Describe	the	post-construction	activities	that	the	applicant	will	undertake	to	
monitor	the	impacts	on	coastal	resources.		


b. Define	the	baseline	for	assessing	any	adverse	impacts	and	the	thresholds	for	when	
the	adverse	impacts	must	be	mitigated.		


c. Provide	for	mitigation	measures	to	be	implemented	if	adverse	impacts	reach	the	
thresholds	defined	in	the	plan.		


d. Provide	for	modification	or	removal	of	the	terminal	groin	if	the	adverse	impacts	
cannot	be	mitigated.14	


 
It	is	the	federation’s	belief	that	the	Corps	not	only	has	not	fulfilled	the	requirements	of	this	
state	law,	but	also	that	it	utilizes	inadequate	data	in	its	failed	attempt	to	do	so.	While	
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detailed,	yet	convoluted	and	flawed	information	is	included	on	how	shoreline	change	
thresholds	that	would	trigger	mitigation	will	be	calculated,	there	is	little	detail	included	in	
regards	to	a	monitoring	plan	and	mitigation	measures.	In	our	comment	letter	on	the	SEIS,	
we	have	expressed	serious	concern	about	the	flawed	mitigation	threshold	calculations	
where	the	Corps	suggests	using	past	shoreline	trends	as	a	basis	for	determining	future	
mitigation	thresholds.	In	this	method,	the	Corps	uses	obsolete	shoreline	data	and	arbitrarily	
selects	a	two-year	waiting	period	before	any	mitigation	takes	place.		
	
	
The	mitigation	measures	are	inadequately	described	in	two	brief	paragraphs	at	the	end	of	
the	plan.15	Additionally,	in	response	to	comments	from	the	federation	and	other	
organizations	regarding	the	lack	of	adequate	data	used	in	the	Shoreline	Management	Plan16,	
the	Corps	fails	to	respond	fully	to	these	concerns.	 
	
Specifically	in	its	mitigation	threshold	determination,	we	still	maintain	that	the	Corps	
insufficiently	justifies	its	use	of	shoreline	trends	from	a	shorter	time	period.		Beyond	this,	
the	more	overarching	concern	is	that	the	Corps	purposely	excludes	the	most	recent	
accretion	period	from	2006-present	in	its	analysis,	saying	in	its	response	that	“[this]	change	
in	shoreline	behavior	may	have	been	short-lived”	17,	without	providing	any	scientific	
evidence.	In	reality,	this	response	in	entirely	incorrect	and	is	in	fact	shown	to	be	false	in	Dr.	
Cleary’s	study,	which	the	Corps	cites.	According	to	the	study,	Dr.	Clearly	concludes,	despite	
several	erosion	episodes	at	the	northern	portion	of	Figure	Eight	Island,	the	past	seven	
decades	of	oceanfront	shoreline	change	were	characterized	by	a	“net	progradation”.18		
	
The	Corps	contradicts	its	own	referenced	literature	(Dr.	Cleary’s	history	of	Rich	Inlet)	again,	
by	repeatedly	stating	that	Rich	Inlet	is	“erratic”	and	by	using	this	assumption	to	make	the	
false	conclusion	that	identifying	trends	in	the	Inlet’s	behavior	would	be	“meaningless”.19	Dr.	
Cleary’s	report,	summarized	in	the	FEIS,	explains	the	relative	stability	of	the	inlet,	which	
directly	contradicts	the	Corps’	assertions:	
	


“This	study	indicated	that	unlike	many	inlets	in	the	region,	Rich	Inlet	has	migrated	
within	a	relatively	narrow	corridor	of	approximately	500	m	(1,600	ft)	from	1938	to	
present.	This	relative	stability	can	likely	be	attributed	to	the	Inlet’s	large	tidal	prism	of	
18	x	106	m3	(636	x	106	ft3	with	positive	correlation	between	an	inlet’s	tidal	prism	and	
inlet	stability),	as	well	as	the	topography	of	the	underlying	Oligocene	siltstone	with	
Rich	Inlet	likely	occupying	an	ancestral	location	of	Futch	Creek	during	a	lower	stand	of	
sea-level	(Cleary,	pers.	comm.).”20	
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The	plan	for	monitoring	the	terminal	groin	at	Figure	Eight	Island	lacks	detail,	but	explains	
that	for	the	first	two	years	there	would	be	two	surveys	done	a	year	to	observe	the	impact	
that	the	structure	is	having	on	the	coastline.21	There	are	certain	“response	triggers”	in	place	
for	1)	if	the	shoreline	change	within	two	adjacent	transects	exceeds	the	lower	90%	
confidence	limit,	as	is	outlined	in	Table	6.3	of	the	Shoreline	Management	Plan22	and	2)	if	the	
mean	high	water	shoreline	encroaches	within	40	feet	of	an	ocean	front	structure,	road,	or	
other	infrastructure	on	Figure	Eight	Island.		In	the	case	of	the	shoreline	change	rates,	
however,	the	response	to	these	is	cause	for	alarm	and	thus	requires	waiting	two	years	in	
what	is	known	as	a	“verification	period”	before	any	mitigation	efforts	are	taken.	The	only	
mitigation	measures	proposed	for	the	encroachment	of	the	shoreline	on	structures	on	the	
island	is	beach	nourishment,	which	is	a	costly	and	potentially	unproductive	strategy	in	long-
term	erosion	mitigation.	Therefore,	the	monitoring	and	mitigation	strategies	outlined	in	the	
Shoreline	Management	Plan	fall	short	of	being	detailed	or	practical.	
	
In	general,	the	only	mitigation	measure	proposed	in	the	Shoreline	Management	Plan	is	
beach	nourishment.	Many	previous	efforts	on	N.C.	coasts	to	utilize	beach	nourishment	as	a	
solution	to	remedy	chronic	erosion	have	been	unproductive.	Other	than	beach	nourishment,	
the	only	other	option	proposed	by	the	Corps	is	that,	“In	the	event	the	negative	impacts	of	
the	terminal	groin	cannot	be	mitigated	with	beach	nourishment	or	possible	modifications	to	
the	design	of	the	terminal	groin,	the	terminal	groin	would	be	removed”.23	The	removal	of	a	
terminal	groin	is	a	very	complex	and	costly	process,	and	no	detail	is	included	in	the	
document	to	outline	the	severity	and	costs	of	these	consequences.		
	
The	Corps	should	revise	the	management	plan	to	utilize	analysis	from	a	longer	period	that	
includes	the	most	recent	years	(2006	-	present)	of	accretion	on	Figure	Eight	Island,	thereby	
updating	its	expected	shoreline	changes	for	given	transects	and	the	mitigation	thresholds	
accordingly. 
The	Corps	should	also	utilize	this	analysis	in	revisiting	whether	Alternative	5D	is	the	best	
option	for	the	island.	Finally,	the	Corps	should	investigate	further	mitigation	measures,	in	
the	case	that	the	terminal	groin	has	unintended	negative	impacts	on	surrounding	areas.	
	
Insufficient	analysis	of	effects	on	the	natural	environment	
The	Corps’	analysis	of	environmental	effects	in	the	FEIS	is	flawed.	Few	changes	have	been	
made	by	the	Corps	to	address	concerns	raised	by	the	federation	in	their	comments	on	the	
SEIS	and	the	changes	made	are,	in	most	cases,	insufficient.	As	noted	in	our	previous	
comment	letter,	the	federation’s	primary	issues	with	the	FEIS	are	that	the	Corps:	(1)	
continues	to	utilize	outdated	aerial	maps	when	analyzing	effects	on	existing	habitat;	(2)	is	
incompliant	with	the	Endangered	Species	Act;	(3)	underestimates	the	impacts	on	wildlife	
habitat;	and	(4)	fails	to	properly	address	concerns	about	potential	harm	caused	to	
delineated	wetlands.	
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1) The	2006	aerial	maps	used	in	the	FEIS	have	not	been	corrected	and	continue	to	be	
outdated.	


	
In	its	assessment	of	environmental	impacts,	the	Corps	uses	a	2006	aerial	map	to	delineate	
wetlands	and	bases	modeling	on	inlet	conditions	from	2006.	The	data	collected	from	these	
maps	and	models	are	significantly	outdated,	as	they	are	a	decade	old,	and	we	addressed	this	
concern	in	our	comments	on	the	SEIS.24	To	respond	to	these	concerns,	the	Corps	has	
updated	the	FEIS	to	include	modeling	based	on	2012	shoreline	conditions.	However,	this	
addition	is	obsolete,	as	the	Corps	continues	to	base	significant	portions	of	its	analysis	on	the	
2006	modeling.	
	
The	Corps	explains	in	its	review	of	the	environmental	effects	that	Figure	4.1,	which	is	
utilized	for	the	wetland	delineation	within	what	it	refers	to	as	the	‘Permit	Area’,	is	“based	on	
the	2006	conditions”.25	The	Corps	also	explicitly	states	that	the	“Delft3D	model	runs	used	
the	2006	condition	of	the	inlet	and	adjacent	shorelines	and	the	same	input	parameters	
(tides,	waves,	wind,	etc.).26	The	2006	model	is	relied	upon	for	most	of	the	analysis	with	little	
attention	given	to	the	2012	model.		
	
In	its	response	to	the	federation’s’	comments,	the	Corps	defends	these	choices	by	suggesting	
that	it	used	the	outdated	data	“in	order	to	conduct	a	comparative	analysis	equally	for	the	
environmental	and	economic	impacts	for	all	alternatives”.27	The	federation	finds	this	
reasoning	to	be	faulty	and	inappropriate.	Limited	data	for	the	economic	analysis	do	not	
qualify	as	logical	reasons	to	use	outdated	data	for	the	environmental	impact	analysis	when	
more	recent	and	relevant	data	are	available	and	accessible.	The	Corps	should	recreate	the	
environmental	impact	analysis	using	current	data	so	that	true	conclusions	can	be	made	on	
the	probable	impacts	of	different	alternatives	on	the	surrounding	environment.	
	
Additionally,	the	federation	noted	in	comments	on	the	SEIS	that	the	Corps	failed	to	
evaluated	indirect	impacts	to	upland	beach	habitat,	particularly	in	Table	5.1,	and	that	it	did	
not	indicate	whether	the	impacts	were	positive,	negative	or	both.28	The	Corps	responded	by	
saying	that	the	table	“has	been	modified.”	However,	upon	examination,	the	only	change	
made	to	the	table	is	the	addition	of	positive	and	negative	signs,	indicating	whether	the	
changes	in	the	area	of	a	habitat	type	were	positive	or	negative.		
	
Such	limited	change	is	insufficient	as	the	Corps	still	fails	to	demonstrate	what	impacts	will	
be	imposed	on	upland	habitat	and	whether	the	changes	in	the	acreage	of	different	habitat	
types	will	be	beneficial	or	detrimental	to	our	coastal	environments.	The	lack	of	clear	
congruence	between	acreage	changes	and	environmental	effects	leads	the	federation	to	
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conclude	that	the	Corps	continues	to	inadequately	analyze	the	environmental	effects.	As	
such,	the	federation	rejects	the	current	habitat	impacts	assessment.	The	Corps	should	redo	
this	assessment,	in	order	to	come	to	a	clear	conclusion	on	the	full	spectrum	of	
environmental	impacts	that	the	proposed	project	would	have	on	nearby	ecosystems.	
	


2) The	Corps	does	not	comply	with	the	Endangered	Species	Act.	
	
The	Corps	is	required	by	Section	7	of	the	Endangered	Species	Act	(ESA)	to	consult	with	the	
U.S.	Fish	and	Wildlife	Service	(USFWS)	and	the	National	Marine	Fishery	Service	(NMFS)	
during	development	of	the	FEIS,	in	order	to	determine	whether	actions	taken	by	the	Corps	
as	outlined	in	the	FEIS	could	“jeopardize	the	continued	existence	of	any	endangered	species	
or	threatened	species	or	result	in	the	destruction	or	adverse	modification	of	habitat	of	such	
species.”	Yet,	as	the	federation	noted	in	a	comment	letter	regarding	the	SEIS	and	as	is	
apparent	in	the	FEIS,	there	is	no	documentation	of	any	sort	of	consultation	with	USFWS	or	
the	NMFS.29		
	
The	Corps	has	suggested	that	consultation	occurred	during	the	scoping	period,	specifically	
the	PDT	meetings.	Scoping,	however,	is	not	the	same	as	completing	an	official	consultation.	
They	are	entirely	different	processes.	Though	the	Corps	does	additionally	indicate	that	it	
has	begun	formal	consultation,	its	failure	to	do	so	before	completing	the	Final	EIS	renders	
the	analysis	of	environmental	effects,	particularly	to	endangered	and	threatened	species	
unsupported	and	inappropriate.	
	
Important	to	the	consultation	process	is	the	completion	of	a	Biological	Opinion	by	an	expert	
from	USFWS	and/or	NMFS,	who	reviews	the	proposed	activities	and	their	effect	on	
endangered	and	threatened	species.	As	it	stands,	the	FEIS	contains	no	Biological	Opinion,	
despite	the	Corps’	indication	that	it	has	submitted	Biological	Assessments	for	review	by	
USFWS	and	NMFS.30	Without	a	Biological	Opinion,	the	Corps	cannot	adequately	and	
thoroughly	discuss	potential	environmental,	particularly	ecological,	effects	as	it	lacks	the	
expertise.	Without	consultation	and	provision	of	a	Biological	Opinion,	the	Corps	fails	to	
comply	with	the	ESA.	The	Corps	should	take	measures	to	correct	their	incompliance	with	
the	ESA.	
	


3) The	potential	negative	impacts	on	species	and	habitat	are	understated.	
	
In	its	estimation	of	impacts	on	wildlife	habitat,	the	Corps	has	failed	to	fully	elucidate	all	
potential	effects	on	endangered	and	threatened	species.	Specifically,	it	has	not	accounted	for	
the	potential	loss	of	the	wintering	grounds	of	the	Piping	Plover.	Many	populations	of	the	
Piping	Plover	from	the	Great	Lakes	region	tend	to	winter	in	coastal	North	Carolina.31	
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Construction	of	a	terminal	groin	during	these	key	wintering	months	will	undoubtedly	
disturb	this	already	threatened	species.		
	
While	the	Corps	repeatedly	suggests	that	building	the	groin	during	the	winter	months	will	
mitigate	the	disturbance	of	endangered	and	threatened	species,	it	is	ignoring	the	impact	the	
groin	would	have	on	the	Piping	Plover,	a	very	important	species	in	the	region.	The	
federation	noted	this	underestimation	in	their	comments	on	the	SEIS.	While	the	response	by	
the	Corps	would	suggest	that	it	has	amended	the	document	to	account	for	this	failure,	no	
clear	changes	have	been	made	and	the	same	inappropriate	plan	for	winter	construction	
remains.	
	


4) The	Corps	does	not	thoroughly	address	concerns	about	detrimental	effects	to	wetlands.	
	
The	federation	raised	concerns	in	the	previous	comment	letter	about	the	lack	of	mitigation	
plan	for	adverse	impacts	to	delineated	wetlands	located	in	the	upland	areas	of	the	north	
side	of	Figure	Eight	Island	that	would	be	disturbed	by	construction	of	the	groin.32	This	
concern	is	significantly	under-addressed	in	the	Corps’	response	and	in	the	updated	
document.	The	Corps	merely	states	that	the	impact	on	the	wetlands	“are	considered	
temporary”	and	that	if	it	discovers	long-term	impacts	during	the	construction	process	it	will	
then	implement	measures	to	mitigate	such	impacts.		
However,	the	Corps	fails	to	explain	how	it	determined	the	impacts	to	be	“temporary,”	as	
opposed	to	permanent	or	long-term.	It	also	does	not	indicate	how	impacts	will	be	
determined	later	in	the	construction	design	process	nor	what	mitigation	measures	will	be	
undertaken	if	impacts	occur.	These	possibilities,	which	are	very	likely,	must	be	planned	for	
and	disclosed	ahead	of	time.	The	Corps	should,	first,	update	the	document	to	defend	its	
stance	that	harm	to	wetlands	will	be	temporary	and,	second,	provide	mitigation	measures	
to	be	taken	in	the	case	of	damage	done	to	wetland	areas.	
	
Preposterous	economic	analysis	
The	economic	assessment	provided	in	Appendix	G	of	the	FEIS	shows	little	to	no	
improvement	from	the	SEIS.	There	is	a	lack	of	consistency,	transparency,	and	accuracy	for	
the	cost	estimates	for	all	alternatives.	As	it	stands	now,	the	economic	assessment	is	riddled	
with	bias	towards	the	preferred	Alternative	5D,	preventing	objective	comparison	between	
all	possible	alternatives.	The	updated	FEIS	for	Figure	Eight	Island	continues	to	contain	the	
following	errors	and	issues:	
	


1) The	Corps	continues	to	utilize	faulty	modeling,	which	directly	affects	the	accuracy	of	
the	economic	analysis.	


	
The	2006	shoreline	parameters	were	wrongly	applied	to	2012	conditions,	resulting	in	
unreliable	future	predictions,	as	is	discussed	in	the	modeling	section	above.	If	the	30-year	
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predicted	modeling	outcomes	are	inaccurate,	then	any	predicted	cost	estimates	are	also	
inherently	inaccurate.	The	economic	analysis	is	necessary	for	conducting	a	fair	comparison	
of	costs	across	all	alternatives.	The	Corps	should	redo	the	modeling	and	subsequently	adjust	
the	economic	analysis	to	take	these	changes	into	account.	Until	these	measures	have	been	
taken,	any	economic	analysis	of	alternatives	is	invalid.	
	


2) The	cost	of	Alternative	5	is	grossly	underestimated.		
	


There	continues	to	be	a	large	discrepancy	between	the	costs	quoted	in	the	SEIS	and	the	
costs	approximated	from	the	Coastal	Resource	Commission	(CRC)	Science	Panel’s	report	on	
the	financial	costs	of	a	terminal	groin.	While	Appendix	G	attempts	to	provide	the	cost	
structure	and	estimates	of	the	terminal	groin,	there	is	an	evident	failure	to	explain	why	
there	is	such	an	inconsistency	between	the	estimates	in	the	FEIS	and	the	estimates	in	the	
CRC	report.		
	
For	example,	the	Corps	claims	that	maintenance	of	the	proposed	terminal	groin	will	cost	
approximately	$25,000/year,33	while	the	CRC	report	estimates	maintenance	costs	at	$1.1	
million/year.34	In	the	FEIS,	the	Corps	does	not	acknowledge	this	disparity,	and	offers	no	
explanation	for	how	the	$25,000/year	was	calculated.	
	
This	trend	for	underestimation	continues	when	it	comes	to	mitigation	and	monitoring	costs.	
These	underestimated	costs	show	a	bias	towards	the	preferred	alternative	and	limit	the	
ability	to	make	a	fully	informed	decision.	The	Corps	should	recalculate	these	costs	and	
reflect	the	changes	in	an	updated	economic	analysis.	
	


3) A	too-high	discount	rate	is	utilized	in	the	economic	analysis.		
	


While	the	Corps	provides	estimates	for	three	different	discount	rates	(2%,	4.25%,	and	6%),	
the	6%	discount	rate	is	chosen	as	the	discount	rate	to	present	the	annualized	net	present	
values.	The	use	of	this	6%	discount	rate	leads	to	a	skewed	calculation	of	costs.	The	higher	
discount	rate	lends	itself	to	lower	present	costs.	In	the	case	of	pricing	a	terminal	groin,	
utilizing	a	higher	discount	rate	can	be	very	biasing.		
	
Terminal	groins	and	their	construction	have	a	very	high	initial	cost.	Using	the	6%	discount	
rate	results	in	lower	present	costs	for	the	terminal	groin,	and	higher	overall	costs	for	the	
other	alternatives	that	have	lower	initial	costs.	The	Corps	should	update	the	cost	analysis	to	
use	a	more	moderate	discount	rate,	such	as	4.25%,	which	is	“the	standard	practice	for	civil	
works	projects	by	the	USACE”.35	Doing	so	would	present	a	fair,	unbiased,	and	accurate	
comparison	of	the	costs	associated	with	each	alternative.	
	
                                                
33	SEIS,	p.	93	
34	N.C.	Division	of	Coastal	Management.	Coastal	Resources	Commission.	Terminal	Groin	Final	Report.	
35	FEIS,	Appendix	G,	p.	4	







4) The	cost	analysis	associated	with	Alternative	3	is	grossly	overestimated	due	to	the	
failure	to	acknowledge	that	the	channel	is	currently	in	an	optimal	location	that	would	
not	require	relocation.	


	
Alternative	3	(Rich	Inlet	Management	with	Beach	Fill)	requires	that	the	“the	channel	[be	
moved]	approximately	304.8	m	(1,000	ft)	to	the	southwest	of	its	present	location”.36	The	
described	necessary	channel	relocation	has	an	initial	cost	of	$17.1	million.37	However,	this	
initial	cost	is	unnecessary.	Upon	closer	review	of	the	channel	today,	it	is	clear	that	the	inlet	
is	already	in	its	optimal	location.	Figure	3.4c38	shows	the	optimal	channel	location,	while	
Figure	2.539	shows	the	current	channel	location	(see	images	below).	In	comparing	the	two	
figures,	which	look	near	identical,	it	is	clear	that	the	channel	is	already	in	the	optimal	
location.		
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37	FEIS,	p.	54	
38	FEIS,	p.	49	
39	FEIS,	p.	21	







	







	
	
Thus,	Alternative	3	is	overestimated	by	at	least	$17.25	million	in	costs.	Without	the	need	for	
channel	relocation,	Alternative	3	is	tentatively	estimated	at	$46.2	million.40	This	drastic	
drop	in	estimated	costs	makes	Alternative	3	a	viable	option	fiscally.	The	Corps	should	
reanalyze	the	location	of	the	inlet	and	the	associated	estimated	costs,	since	it	is	clear	that	
the	Rich	Inlet	Channel	is	already	in	its	optimal	location.		
	
Aside	from	the	unnecessary	channel	relocation	costs	that	were	included,	the	costs	for	
channel	maintenance	also	seem	overstated.	In	Appendix	G	of	the	FEIS,	the	Corps	estimates	
$7.705	million	in	channel	dredging	and	beach	nourishment	every	5	years	or	$63.5	million	
over	a	30-year	planning	horizon.41	Examining	historical	costs	of	similar	inlet	dredging	
activities	in	the	area,	the	N.C.	Beach	and	Inlet	Management	Plan	from	April	2011	shows	that	
the	average	costs	for	dredging	are	much	lower	than	$7.705	million	per	project.	Tables	IX-73	
through	IX-81	show	these	costs	for	all	of	the	inlets	in	N.C.42	For	example,	the	report	stated	
that	dredging	activities	for	the	entire	Region	2a,	which	includes	Carolina	Beach	Inlet,	


                                                
40	FEIS,	p.	54	
41	FEIS,	Appendix	G,	p.	17	
42	N.C.	Dept.	of	Environment	and	Natural	Resources.	April	2011.	N.C.	Beach	and	Inlet	Management	
Plan	(BIMP).	125-127.	https://ncdenr.s3.amazonaws.com/s3fs-
public/Coastal%20Management/documents/PDF/BIMP/BIMP%20Section%20IX-
%20Region%202%20Formatted.pdf		







Masonboro	Inlet,	Mason	Inlet,	and	Rich	Inlet	averaged	approximately	$1	million	per	year.43	
Considering	this	$1	million	per	year	includes	Rich	Inlet	and	three	other	inlets,	the	estimated	
cost	of	$7.705	million	every	five	years	(which	is	$1.541	million	per	year)	is	more	than	likely	
largely	exaggerated	in	the	costs	for	Alternative	3.	
	
The	federation	believes,	were	the	Corps	to	reanalyze	the	costs	of	Alternative	3,	that	it	would	
find	the	option	of	channel	management	to	be	the	least	environmentally	damaging,	practical	
alternative	for	Rich	Inlet.	
	


5) Finally,	the	economic	analysis	does	not	consider	the	economic	value	of	the	
environment.		
	


In	response	to	voiced	concerns	by	the	federation,	the	Corps	defends	the	lack	of	an	
environmental	impact	analysis,	regardless	of	the	admittedly	“substantial”	value,44	under	the	
guise	that	“in	the	absence	of	formal	valuation	efforts,	their	precise	magnitude	remains	
unknown”.45	While	it	opts	out	of	trying	to	value	environmental	factors	in	their	analysis,	the	
Corps	proudly	reports	likely	erroneous	financial	costs	based	off	unreliable	modeling,	which	
it	openly	admits	to	be	unreliable.		
	
Understanding	and	monetizing	ecosystem	services	that	will	be	affected	by	the	proposed	
Alternative	5D	is	an	important	aspect	of	understanding	the	true	costs	of	the	project.	
Without	including	the	ecosystem	costs,	there	is	not	an	accurate	picture	of	the	cost	of	any	of	
the	alternatives.	Ecosystem	impacts	should	include	the	direct	and	indirect	costs	of	an	
alternative,	including,	but	not	limited	to,	the	effects	on	marine	life,	beach	access,	and	
aesthetic	value	of	our	prized	coastlines	and	waters.	Omitting	these	ecosystem	impacts	
renders	the	economic	analysis	of	the	alternatives	incomplete,	as	the	ecosystem	impact	of	a	
terminal	groin	is	vastly	different	than	the	ecosystem	impact	of	taking	no	action,	for	example.		
	
The	Corps	should	revise	its	economic	analysis	to	take	all	of	these	concerns	into	account	
before	making	any	final	decisions	on	the	best	alternative	for	Figure	Eight	Island’s	shoreline	
management	proposal.	
	
Comparison	to	Oregon	Inlet	groin	project	continues	to	be	irrelevant	
The	Corps	contends	that	the	Oregon	Inlet	project,	on	the	whole,	was	considered	to	be	
successful	in	mitigating	shoreline	erosion	as	a	direct	result	of	its	terminal	groin	project.	
However,	as	we	stated	in	our	comment	letter	on	the	SEIS,	given	the	wide	range	of	factors	
surrounding	Oregon	Inlet,	it	is	extremely	arbitrary	to	attribute	the	shoreline’s	success	to	
one	single	variable.	Not	to	mention	that	many	factors	associated	with	Oregon	Inlet	
distinguish	it	from	Rich	Inlet.	Despite	these	dissimilarities,	the	Corps	uses	Oregon	Inlet	as	a	
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reference	point	to	indicate	what	would	happen	if	the	proposed	Figure	Eight	Island	terminal	
groin	were	approved.		
	
Furthermore,	the	Corps	fails	to	acknowledge	the	exacerbated	erosion	that	occurred	on	Pea	
Island	as	a	result	of	the	Oregon	Inlet	terminal	groin.	Stan	Riggs	and	Dorothea	Ames	
documented	this	side	effect	in	a	study	from	2009.46	So,	even	if	the	inlets	were	
geographically	and	dynamically	similar	enough	to	make	reasonable	predictions	based	on	
the	experience	at	Oregon	Inlet,	the	Corps	is	still	at	fault	for	omitting	the	negative	effects	on	
the	surrounding	environment	of	the	Oregon	Inlet.	
	
The	Corps’	responses	to	concerns	about	the	vast	differences	between	Oregon	and	Rich	Inlet	
by	saying,	“The	EIS	acknowledges	the	difference	between	the	Figure	Eight’s	proposal	and	
other	terminal	groins	in	NC,	but	disagrees	that	all	the	information	is	irrelevant	and	not	
useful	in	making	general	assessments”.47	The	fact	that	the	Corps	uses	its	general	opinion	to	
respond	to	this	comment	shows	the	very	ideology	that	leaves	many	sections	of	the	EIS	
lacking	depth	and	sound	reasoning.	The	fact	of	the	matter	is	that	an	EIS	is	not	supposed	to	
be	an	editorial	constructed	by	agencies	with	no	interest	in	taking	the	time	and	effort	to	
prepare	a	complete	report.	Legally,	it	is	to	be	an	objective	document,	with	a	conclusion	
based	off	of	scientific	evidence,	such	as	the	study	by	Riggs	and	Ames	mentioned	above.	
	
If	the	Corps	used	data	within	the	realm	of	reason	(accurate	cost	estimates,	data	models,	
current	shoreline	measurements,	etc.)	then	there	would	not	be	a	question	of	whether	or	not	
its	decisions	are	sound.	However,	it	instead	chooses	to	base	its	preferred	alternative	off	of	
longstanding	assumptions	and	generalizations.	These	assumptions	lead	to	the	improper	
comparison	between	Oregon	Inlet	and	Rich	Inlet,	and	subsequently,	the	flawed	acceptance	
of	convention	over	fact.	
	
Negligence	in	failing	to	determine	Alternative	2	as	the	preferred	alternative	
Currently,	due	to	the	highly	biased	and	unreliable	the	modeling	and	economic	analysis	that	
were	conducted	for	the	FEIS	for	Figure	Eight	Island,	the	federation	does	not	recommend	
taking	any	action	until	further	analysis	is	done.	Therefore,	the	preferred	alternative	is	
Alternative	2.	However,	it	should	be	noted	that	after	subsequent	analysis	is	done	to	correct	
all	of	the	insufficiencies	that	we	have	described,	the	federation	believes	that	Alternative	3	
could	be	the	most	viable,	economical,	and	least	environmentally	damaging	alternative.	
	
According	to	Figures	3.4c	and	2.5	in	the	FEIS	(see	images	above),	which	show	the	current	
channel	location	and	the	Alternative	3	“optimal	channel	location,”	the	channel	is	already	in	
its	ideal	alignment,	perpendicular	to	the	shoreline.	Thus,	the	economic	analyses	of	inlet	


                                                
46	Riggs,	S.,R.	and	Dorothea	V.	Ames.	2009.	Impact	of	the	Oregon	Inlet	terminal	groin	on	downstream	
beaches	of	Pea	Island,	NC	Outer	Banks.	
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relocation	have	exaggerated	the	estimated	costs,	by	including	$17.1	million	in	costs	
associated	with	realigning	the	channel,	as	is	highlighted	above.	
	
In	addition	to	this	inaccuracy	in	regard	to	Alternative	3,	the	Corps	states	in	the	FEIS	that	
“based	on	the	results	of	the	Delft3D	model	simulations,	maintenance	of	the	new	channels	
connecting	to	both	Nixon	Channel	and	Green	Channel	will	probably	not	have	to	be	
maintained	on	a	regular	basis”.48	Therefore,	costs	associated	with	the	upkeep	of	the	channel	
would	be	reduced,	as	well.	If	the	Corps	were	to	include	an	accurate	cost	analysis	by	taking	
these	factors	into	account,	Alternative	3	would	likely	be	the	preferred	alternative.		
	
As	the	Corps	says	itself,	“Under	Alternative	3,	the	main	ocean	bar	channel	would	be	
maintained	in	a	position	and	along	an	alignment	that	would	produce	favorable	shoreline	
changes	on	the	extreme	north	end	of	Figure	Eight	Island”.49	
	
Conclusion	
For	the	reasons	listed	and	explained	in	detail	above,	the	Corps	should	reject	the	EIS	for	the	
Figure	Eight	Island	Shoreline	Management	Project.	Based	on	the	major	flaws	and	
deficiencies	of	the	current	document,	it	would	be	impossible	for	the	Corps	to	make	a	sound	
decision	in	finding	the	least	environmentally	damaging,	practical	alternative	(LEDPA)	for	
Figure	Eight	Island.	The	absence	of	an	extensive	and	objective	analysis	in	the	EIS	does	not	
allow	for	further	action	to	be	taken,	as	the	Figure	Eight	Island	Shoreline	Management	
Project	is	currently	incompliant	with	the	Clean	Water	Act	and	the	National	Environmental	
Policy	Act.	The	federation	strongly	believes	that	the	only	option	is	Alternative	2,	which	
involves	taking	no	action,	until	a	fair	analysis	is	conducted	in	the	future.	
	
Thank	you	for	your	consideration.	Please	contact	me	at	(252)	393-8185	or	
anaz@nccoast.org	if	you	have	any	questions	or	concerns.	
	
	
Sincerely,	
	


	
Ana	Zivanovic-Nenadovic	
Senior	Policy	Analyst	
	
Cc:	
Todd	Miller,	N.C.	Coastal	Federation	
Derb	Carter,	Southern	Environmental	Law	Center	
Braxton	Davis,	N.C.	Division	of	Coastal	Management	
                                                
48	FEIS,	p.	39	
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Appendix A 
 
 


Email correspondence between Ana Zivanovic-Nenadovic at North 
Carolina Coastal Federation to Mickey Sugg at the U.S. Army Corps 


of Engineers on July 1, 2016 
 


Re: Permit Application for the Figure Eight Island Shoreline 
Management Project SAW-2006-41158 







From: Sugg, Mickey T SAW Mickey.T.Sugg@usace.army.mil
Subject: RE: [EXTERNAL] Figure Eight project - permit (UNCLASSIFIED)


Date: July 1, 2016 at 16:02
To: Ana anaz@nccoast.org
Cc: Mike Giles mikeg@nccoast.org


CLASSIFICATION:	UNCLASSIFIED


Gotcha	and	you're	right,	that	would	be	a	FOIA	request.		Hopefully	not	a	lengthy	process	for	just	the	applicaIon.
-enjoy	the	4th	weekend.


Mickey	Sugg,	Project	Manager
U.S.	Army	Corps	of	Engineers
69	Darlington	Avenue
Wilmington,	NC	28403
(910)	251-4811	(direct	line)
(910)	251-4025	(fax)


"The	Wilmington	District	is	commi^ed	to	providing	the	highest	level	of	support	to	the	public.		To	help	us	ensure	we	conInue	to
do	so,	please	complete	the	Customer	SaIsfacIon	Survey	located	at:	"h^p://corpsmapu.usace.army.mil/cm_apex/f?p=136:4:0	"	


-----Original	Message-----
From:	Ana	[mailto:anaz@nccoast.org]	
Sent:	Friday,	July	01,	2016	3:30	PM
To:	Sugg,	Mickey	T	SAW	<Mickey.T.Sugg@usace.army.mil>
Cc:	Mike	Giles	<mikeg@nccoast.org>
Subject:	Re:	[EXTERNAL]	Figure	Eight	project	-	permit	(UNCLASSIFIED)


Thank	you,	Mickey	and	I	apologize.	What	I	actually	meant	to	ask	you	was	if	we	can	get	a	copy	and	whether	that	would	go	through
a	FOIA	request.	


I	now	understand	SELC	had	submi^ed	one	so	I	may	contact	them	if	all	documents	will	be	included	there.	


Ana


On	Jul	1,	2016,	at	14:55,	Sugg,	Mickey	T	SAW	<Mickey.T.Sugg@usace.army.mil>	wrote:


CLASSIFICATION:	UNCLASSIFIED


Yes-	as	stated	in	our	June	29th	Public	NoIce,	an	applicaIon	for	a	permit	request	has	been	submi^ed	to	our	office	that	includes
a	30-day	commenIng	period,	with	the	deadline	being	August	1.
-mickey


Mickey	Sugg,	Project	Manager
U.S.	Army	Corps	of	Engineers
69	Darlington	Avenue
Wilmington,	NC	28403
(910)	251-4811	(direct	line)
(910)	251-4025	(fax)


"The	Wilmington	District	is	commi^ed	to	providing	the	highest	level	of	support	to	the	public.		To	help	us	ensure	we	conInue	to
do	so,	please	complete	the	Customer	SaIsfacIon	Survey	located	at:	"Blockedh^p://corpsmapu.usace.army.mil/cm_apex/f?
p=136:4:0	"	


-----Original	Message-----
From:	Ana	Zivanovic-Nenadovic	[mailto:anaz@nccoast.org]	
Sent:	Friday,	July	01,	2016	2:17	PM
To:	Sugg,	Mickey	T	SAW	<Mickey.T.Sugg@usace.army.mil>
Cc:	Mike	Giles	<mikeg@nccoast.org>



mailto:SAWMickey.T.Sugg@usace.army.mil

mailto:SAWMickey.T.Sugg@usace.army.mil

mailto:Anaanaz@nccoast.org

mailto:Anaanaz@nccoast.org

mailto:Gilesmikeg@nccoast.org

mailto:Gilesmikeg@nccoast.org





Cc:	Mike	Giles	<mikeg@nccoast.org>
Subject:	[EXTERNAL]	Figure	Eight	project	-	permit


Mickey,	


Has	the	Figure	Eight	HOA	applied	for	a	permit	for	the	proposed	terminal	groin?


Thank	you,
Ana


Ana	Zivanovic-Nenadovic
Senior	Policy	Analyst
North	Carolina	Coastal	FederaIon


3609	N.C.	24	(Ocean)
Newport,	NC	28570


P:	252.393.8185
E:	anaz@nccoast.org	<mailto:anaz@nccoast.org>	


CLASSIFICATION:	UNCLASSIFIED


CLASSIFICATION:	UNCLASSIFIED







	
	
	
	
	
	
	
	
	
	
 


Appendix B 
 


Letter from Todd Miller at North Carolina Coastal Federation to 
Mickey Sugg at the U.S. Army Corps of Engineers on September 18, 


2012 
 


Re: Figure Eight Island Shoreline Management Project SAW-2006-
41158 







 


 


 
September 18, 2012 
 
Mickey Sugg, Project Manager  
U.S. Army Corps of Engineers 
69 Darlington Avenue 
Wilmington NC 28403-1343 
 
Dear Mickey, 
 
Thank you for taking my call yesterday. This letter summarizes our discussions as I 
understood them.  If I misinterpreted anything you said, please correct me and accept 
my apologies. 
 
As we discussed, I observed and photographed a meeting that took place on 
September 4, 2012 from 9:30 a.m. until 11 a.m. on the beach at Rich Inlet. It included 
several people who own property at the inlet, as well as Figure Eight Homeowners 
Association (HOA) board members (Frank Gorham, Patricia Roseman, Dean Painter, 
and Frank Daniels), HOA manager David Kellam, and consulting engineer Tom 
Jarrett. There were also several other oceanfront property owners at the meeting who 
own houses that are currently located behind the sandbags on the island. It is my 
understanding that the meeting was requested by the HOA to discuss the terminal 
groin alternative in the draft Environmental Impact Statement (DEIS).   
  
Your office has provided the N.C. Coastal Federation with printed documents and 
hand written notes based upon our Freedom of Information Act (FOIA) request that 
pertained to the use of a third-party contractor paid for by the HOA to prepare the 
DEIS. In these materials, you instructed Coastal Planning & Engineering (CP&E) to 
inform you in advance of any meetings regarding the DEIS process. 
 
In the call yesterday, you said that you were not aware of this meeting, and had not 
been notified about it in advance. 
 
In your handwritten notes dated August 11, 2010 that we obtained in our FOIA 
request, you wrote: 
 


!they [CP&E & Fig. 8] were directed that I must be notified of any HOA & 
Board of Director meetings as well as any others. It was also recommended to 







 


 


CP&E to curb presentations on TG [terminal groins] or at least keep me aware 
of any invite. It will be our decision whether we feel we need to attend. At a 
minimum, the minutes (or presentation) must be submitted to our office.  


 
In addition, the Processing Agreement between your agency and the HOA signed on 
March 12, 2007 explicitly directs that you be notified in advance of meetings between 
the third-party contractor and the applicant.  Section III.H. states that: 
 


The Contractor will notify the USACE and Applicant of any substantive meetings 
that are scheduled and of their purpose and will provide an opportunity for the 
parties to attend if desired.  No meeting will be held between the Contractor and 
the Applicant without prior notification to and approval of the USACE.  A 
summary of all matters relating to the EIS discussions in any meetings or 
communications between the Contractor and a party hereto will be included in 
each formal monthly report submitted by the Contractor to the USACE and 
Applicant. 


 
Contrary to these directives, you stated yesterday that as long as Mr. Jarrett only 
discusses the engineering and design of the terminal groin alternative, and not the 
preparation of the DEIS, your office would not have expected to be notified in advance 
of the meeting that was held with the applicant. We did not discuss whether or not you 
would request minutes from the meeting. 
 
You further explained to me that your agency does not object to CP&E continuing to 
help the applicant plan and design its “preferred alternative” as long as it keeps the 
planning, design, engineering and permitting assistance separated from the work it is 
doing on the DEIS. You said it is okay for Tom Jarrett to provide this engineering 
assistance while other staff at CP&E are preparing the DEIS (The notion that Mr. 
Jarrett is not also directly involved in preparing the DEIS came as a surprise to me. He 
made a presentation in August 11, 2010 to the project delivery team on the various 
models used in the DEIS to evaluate project alternatives, participated in the third-party 
contractor discussions, and made the presentation about the DEIS at the public 
hearing this summer). 
 
If I understood you correctly, it is your agency’s view that CP&E can provide both 
technical engineering help to the HOA on the terminal groin alternative while at the 
same time it is under contract to work on a DEIS. In other words, these two roles do 
not conflict with the Disclosure Statement signed by CP&E on March 7, 2007, or run 
counter to the much broader conflict of interest avoidance policies advocated by the 
Council of Environmental Quality (CEQ).  
 
The disclosure statement, signed by Tom Jarrett as Senior Vice President of CP&E, 
states that: 
 







 


 


 
We, Coastal Planning & Engineering, Inc. do hereby certify that we have not 
entered into and, during the lifetime of the EIS preparation, will not enter into 
any agreement affording us or any Subcontractors that we may hire with any 
direct or indirect financial interest in the planning, design, construction or 
operation of the Figure Eight Island Inlet and Shoreline Management Project, 
Action ID. 2006-411185-067, located along the northern portion of Figure Eight 
Island and within Rich Inlet, at the New Hanover/Pender County Line, north of 
Wilmington, North Carolina, except with regard to the preparation of the EIS. 


 
This signed disclosure statement is not consistent with the requirements of the 
Processing Agreement, and it is inconsistent with other CEQ guidance.  Section 
II.D(1) requires that a disclosure statement be signed prior to beginning work on the 
EIS by the third-party contractor.  It states: 
 


!the Contractor and any Subcontractors shall sign a “Disclosure Statement” 
provided by the USACE per the requirements of 40 C.F.R. 1506.5(c), specifying 
they have no financial or other interest in the outcome of the project. 


 
The disclosure statement signed by CP&E only refers to “financial interests” during the 
time the EIS is being prepared, and does not more broadly disclose that the contractor 
has no “other interest in the outcome of the project” as specifically required by the 
Processing Agreement.  Furthermore, no disclosure statements have been submitted 
(as far as we know) from subcontractors as required by the Processing Agreement 
prior to their working on the project. 
 
Furthermore, according to the CEQ’s “Forty Questions” (17a), this disclosure 
statement is required to establish what criteria the third-party contractor must follow in 
determining whether it has any “financial or other interest in the outcome of the 
project” which would cause a conflict of interest.” According to this guidance: 
 


!the Council interprets this term broadly to cover any known benefits other 
than general enhancement of professional reputation. This includes any 
financial benefit such as a promise of future construction or design work on the 
project, as well as indirect benefits the consultant is aware of (e.g., if the 
project would aid proposals sponsored by the firm’s other clients). For example, 
completion of a highway project may encourage construction of a shopping 
center or industrial park from which the consultant stands to benefit. If a 
consulting firm is aware that it has such an interest in the decision on the 
proposal, it should be disqualified from preparing the EIS, to preserve the 
objectivity and integrity of the NEPA process. 


 
The signed disclosure statement covers CP&E in its entirety (it uses the word “we” to 
cover CP&E), and does not exempt any part or employees of this consulting firm. The 







 


 


regulatory guidance issued for third-party contractors also refers to “a consulting firm,” 
and does not distinguish between various departments or sections of a firm. Finally, it 
appears that the disclosure statement signed by CP&E is much too narrowly focused 
on direct or indirect “financial” benefit while CEQ’s guidance requires broad 
consideration of “other interest” except for the “general enhancement of professional 
reputation.” As you informed me on the telephone, other Districts of your agency 
prohibit the use of third-party contractors who have any direct or indirect involvement 
in the planning, design, permitting and construction of projects that are the subject of 
the EIS process. 
 
Clearly, “interest” is a broadly defined term, and is not only related to whether or not 
the contractor receives payment for services during the time period that the EIS is 
being prepared. 
 
In its disclosure statement, CP&E did said that: 
 


We further certify that we will, in the draft EIS, make a full disclosure of the 
scope and extent of the firm’s prior involvement in the Figure Eight Island Inlet 
and Shoreline Management Project.  


 
This promised disclosure is not included in the DEIS that was circulated for public 
review. In addition, the draft is also missing a list of preparers required by 40 C.F.R. 
1502.17. This rule states that: 
 


The environmental impact statement shall list the names, together with their 
qualifications (expertise, experience, professional disciplines), of the persons 
who were primarily responsible for preparing the environmental impact 
statement or significant background papers, including basic components of the 
statement (Secs. 1502.6 and 1502.8). Where possible the persons who are 
responsible for a particular analysis, including analyses in background papers, 
shall be identified. Normally the list will not exceed two pages. 


 
Lacking this list of preparers, it makes it impossible for the public to know what 
subcontractors were hired, and whether they submitted signed disclosure statements 
as also required by the Processing Agreement. 
 
I have received a summary of what was discussed at the September 4, 2012 meeting, 
including a statement that the property owners were told by Tom Jarrett that an 
amendment process exists for a permitted project that, if pursued, could result in 
routing the proposed terminal groin even further north than any of the options currently 
evaluated in the DEIS. This leads to two questions: 
  
1.  If another alignment alternative is being presented to property owners, why has 
CP&E not included this more northerly terminal groin alternative in the DEIS it is 







 


 


currently preparing since it is openly discussing it with the HOA and inlet property 
owners? 
 
2.  If the third-party contractor is now telling property owners that, once permitted, the 
project could be substantially changed to relocate the terminal groin, will a 
supplemental DEIS be prepared for public comment?  40 C.F.R. 1502.9(c) requires 
agencies to prepare a supplement to a draft EIS if there are “substantial changes in 
the proposed action that relevant to environmental concerns” or “there are significant 
new circumstances or information relevant to environmental concerns and bearing on 
the proposed action or its impacts.” 
 
In our phone conversation, you referred several times to the “applicant’s preferred 
alternative” and said that it is acceptable for the engineering section of CP&E to 
continue to be working with the HOA to plan and design it.  40 C.F.R. 1502.14 
discusses alternatives including the “proposed action.”  It states: 
 


This section is the heart of the environmental impact statement. Based on the 
information and analysis presented in the sections on the Affected Environment 
(Sec. 1502.15) and the Environmental Consequences (Sec. 1502.16), it should 
present the environmental impacts of the proposal and the alternatives in 
comparative form, thus sharply defining the issues and providing a clear basis 
for choice among options by the decision maker and the public. In this section 
agencies shall: 


(a) Rigorously explore and objectively evaluate all reasonable alternatives, and 
for alternatives that were eliminated from detailed study, briefly discuss the 
reasons for their having been eliminated. 
(b) Devote substantial treatment to each alternative considered in detail 
including the proposed action so that reviewers may evaluate their comparative 
merits. 
(c) Include reasonable alternatives not within the jurisdiction of the lead agency. 
(d) Include the alternative of no action. 
(e) Identify the agency's preferred alternative or alternatives, if one or 
more exists, in the draft statement and identify such alternative in the final 
statement unless another law prohibits the expression of such a 
preference. 
(f) Include appropriate mitigation measures not already included in the proposed 
action or alternatives. 


 
Based upon this rule, the EIS must identify your agency’s preferred alternative, and 
not the applicant’s favored action. The rule also makes clear that any preferred 
alternative that is selected by your agency must be legal to construct (subsection “e” 
above). Since the applicant’s preferred alternative as identified in the DEIS currently 
does not comply with all existing laws (i.e., the applicant lacks easements from private 







 


 


property owners and cannot even submit a complete permit application under very 
explicit state permit application rules), your agency is currently prohibited from making 
the terminal groin your “preferred” alternative since “another law prohibits the 
expression of such a preference.” While the obvious need to obtain the property rights 
to build a terminal groin provides a clear and unambiguous legal requirement that the 
applicant has to date failed to fulfill, as noted in the comments you received on the 
DEIS there are numerous other legal impediments to the terminal groin alternative 
including compliance with the Endangered Species Act, public trust rights, wetland 
rules, etc. 
 
Finally, as we have stated in our previous written comments submitted in response to 
the DEIS, the DEIS as circulated is written to justify the building of a terminal groin at 
the inlet, and does not provide a fair and complete evaluation of all project alternatives 
that will accomplish the stated project purpose and need. 
 
Obviously, the N.C. Coastal Federation believes that it is inappropriate for the third-
party contractor engaged in planning, designing, and permitting the applicant’s 
preferred alternative to at the same time be selected by your agency to prepare DEIS 
that must fairly and thoroughly evaluate all possible project alternatives for achieving 
the project’s purpose and need.  As stated in the answer to Question 16 (CEQ’s Forty 
Questions), third-party contractors are responsible to your agency for preparing an 
EIS that meets the requirements of the NEPA regulations and NEPA procedures.  
This means that the burden of preparing an EIS that is compliant with NEPA 
requirements should not fall on your agency, only the oversight role to make sure that 
the contractor has delivered a NEPA compliant document. 
 
We fully understand that ultimately it is your agency, and not the contractor, who is 
accountable for preserving the objectivity and the integrity of the NEPA process. 
However, relying on a contractor that is so deeply engaged and committed to the 
“applicant’s preferred alternative” does not make your job easy since in our opinion 
the only way to salvage this fundamentally flawed and biased DEIS is to discard it and 
start over. 
 
Under a separate letter, we will be preparing an additional FOIA request that will 
request copies of: 
 


(1) Preliminary Plan of Study submitted by the Contractor to USACE as required by 
Section III.A. of the Processing Agreement; 


(2) Comments received by the USACE from the Applicant as provided for by 
Section III.B. of the Processing Agreement; 


(3) The final Plan of Study and any amendments to the Plan as provided for by 
Section III.C. of the Processing Agreement; 


(4) Every monthly written report submitted by the Contractor (approximately 65 
reports since April 2007) on the progress toward completing the EIS as 







 


 


required by Section III.E. of the Processing Agreement. 
(5) All written comments provided by USACE to the Contractor as provided by 


Section III.F. of the Processing Agreement; 
(6) All written comments provided by the USACE to the Contractor at the close of 


the DEIS review and comment period as provided for by Section III.O. of the 
Processing Agreement; and 


(7) All disclosure statements submitted by all subcontractors as required by 
Section Section II.D. (1) of the Processing Agreement. 


 
Please let me know if you are able to provide any of this information without the 
necessity of a FOIA request.  Section II.T. of the Processing Agreement outlines what 
types of information can be validly designated as “confidential” by the Applicant or 
Contractor, and none of the requested information listed above is considered 
confidential by the agreement.  It would be very helpful for the public to see and have 
access to this information on the project’s website. 
 
With best regards, 


 
 
Todd Miller 
Executive Director 







	
	
	
	
	
	
	
	
	


	
 


Appendix  C 
 
 
 


Letter from Geoff Gisler at Southern Environmental Law Center to 
Col. Kevin P. Landers Sr. at the U.S. Army Corps of Engineers on 


October 13, 2014 
 


Re: Figure Eight Island Shoreline Management Project SAW-2006-
41158 































	
	
	
	
	
	
	
	
	


	
 


Appendix D 
 


Letter from Kevin P. Landers Sr at .S. Army Corps of Engineers 
 to Sierra Weaver and Geoff Gisler at Southern Environmental Law 


Center on November 6, 2014 
 


Re: Environmental Impact Statement for the Figure Eight Island 
Shoreline Management Project SAW-2006-41158 


 















	
	
	
	


	
	


	
	
	
	


Appendix E 
 


 
Letter from M. Brooke Lamson at the US Corps of Engineers to Ana 


Zivanovic-Nenadovic on Novermber 13, 2012 
  


Re: Freedom of Information Act Request 13-03 
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