Wilmington Harbor GRR

Quarterly IPT/PDT Meeting

Minutes January 17, 2007
By

Frank Yelverton

1. The attendance list for the subject meeting is attached separately.  We briefly discussed the minutes of the December 20, 2007 meeting.  Points of note were as follows: 

a. Negotiations are ongoing related to the POD lands.  A letter will be going out soon to the property owners explaining the desire by UNC-W to use the site as a research reserve, and to request permission to survey the property and wetland line.
b. The Corps transferred funds to Fish and Wildlife Service (FWS) to assess potential contaminants and sources that may affect the sediments behind the three locks and dams.  No new information since the last minutes, but the draft report should be submitted to the Corps by the end of January.
c. Several comments were received on the revised MOU emailed to all the potential signers on December 19, 2006.  (1) The National Marine Fisheries Service (NMFS) requested that the title be changed from “Memorandum of Understanding, (MOU)” to “Terms of Reference, (TOR)”.   To NMFS the term MOU implies an exchange of money and would require signature by their headquarters which could take up to 6 months.  A TOR could be signed by the regional office.  If anyone has a problem with the term TOR, we can change it back to MOU and let NMFS sign it later if they desire.  (2)  The City of Wilmington and the Lower Cape Fear Water and Sewer Authority requested that the Corps clarify the intent of paragraph 4f.  While it’s everyone’s intent that water supply be protected, the Corps can not predict the outcome of the GRR study, can not assume what Congress will authorize the Corps to do, and can not lobby congress.  Therefore, paragraph 4f was not changed.  (3)  Paragraph 4j was added at the request of US Fish and Wildlife Service.  It is the standard language they add to all MOUs.  The revised January 16, 2007 is attached at the end of these minutes.  The recent changes are indicated in yellow along with the indication of which agency requested the change.
d. The City of Wilmington and the Lower Cape Fear Water and Sewer Authority (Authority) have jointly hired a contactor (Arcadis) to investigate the potential impacts on water intakes owned by the City and Authority if Lock and Dam #1 was lower or removed.  This process is ongoing.  The Corps has representatives from the Mobile District investigating the same thing at all three locks and dams.  The Corps draft report should be available in late January 2007.  
2. Locks and Dams



Deauthorization not required

a. Continue Locking – Ed Dunlop is working on the costs and schedule required to rehab the dams, locks, and esplanade.  Based on the periodic inspection reports for the locks and dams, needed repairs include:  cracks in the lock walls, settling of the esplanade, steel members on the lock doors, and eroded cap at Dam #1.  The Corps will have an in-house meeting on January 23rd related to this and the other alternatives to make sure we have all the information required to do the cost estimates.  The cost estimates should be available in late February/early March.  Mike Wicker questioned if the wood members of the rock crib used in the dam constructed had deteriorated.  The concern is if the wood has deteriorated that could impact the integrity of the dam.  The Corps will investigate that. 
b. Rock ramp across the entire downstream face –Ed Dunlop is doing the stability analysis (impacts of the weight of rock on the lock walls and dams) for this alternative for all three locks and dams.  Ed and Tom Child are investigation the potential impact of the scour holes below Lock and Dams 2&3 on the stability of the dams.  There is no scour hole below Lock and Dam #3.  All this information should be available by the end of February.  Ray Batchelor and John Hazelton have determined the size of the rocks needed for rock ramp and David Rochelle has determined the volume of rock required.  All rock will be granite.
c. Diversion channel –David Rochelle has determined the alignment and quantities for all three locks and dams.  All will be designed to have the upstream exit blocked during drought conditions.  Mike Wicker indicated that FWS preferred dam removal or the rock ramp for fish passage over a diversion channel.  That is understood but as Mick Noland and Frank Yelverton indicated all feasible alternatives need to be investigated.  Mick asked if a diversion channel was still being evaluated at Lock and Dam #3.  Frank indicated yes, but due to the high bluff on the east side a diversion channel would probably not be feasible there.
d. Nature-like fishway – John Caldwell needs to update the costs provided by Zapata in 2002.
Deauthorization required

a. Remove the locks and dams –The Marine Corps is using the locks and dams for exercises about 5-6 times per year since the Cape Fear River is similar to the Euphrates River (except for vegetation) in Iraq.  The Navy will take over this operation in about a year.  Roger Bullock is continuing to investigate how long this operation is expected to continue.  John Hazelton has received the requested water quality information from Federal Paper, Riegelwood.  
b. Lower the locks and dams – There are two basic lowering alternatives.  The first would be the maximum lowering possible without impacting the current water supply intakes.  The second elevation would be about 8-9 feet below the current dam crest elevations.  This would be low enough to allow fish passage (without a rock ramp) during normal spring flows, but still allow a low pool during drought conditions at all locks and dams.  Either alternative could impact available storage during drought conditions.  A rock ramp or diversion channel could be constructed for fish passage.  David Rochelle has determined the quantities for these alternatives.  
c. Rock ramp or step pool in the lock chamber – David Rochelle has determined the quantities of rock required for this alternative at each lock and dam.


Northeast Turning Basins
a. All the information has been developed regarding quantities, shoaling, and nursery area impacts related to the four alternative basin relocations.  
b. Mitigation planning has started for the turning basin alternatives.  Chuck Wilson and I have developed a list of potential mitigation actions.  This information was presented via a Power Point presentation which will be posted on our website.  The four basic alternatives follow but could include a combination of these alternative:  1) allow the abandoned basins to fill in or fill them in with suitable dredged material, 2) create an island 13 type restoration site at one of the two old disposal sites upstream of the Hilton Railroad Bridge, 3) expand the restoration site at island 13, or 4) restore the silted 10,000’ tidal creek on Eagle Island.  The following individuals volunteered to be on the mitigation team:  Darren England, Mike Wicker, Ron Sechler, Mary Ann Hinshaw, and Steve Everhart.  Fritz Rohde was out of town, but will also be requested to join the team.  If anyone else is interested in joining the team, let me know.  The first meeting will probably be in mid-February. Everyone on our email list will be notified of these meetings.
3. As indicated in my December 13, 2006 email, annual dredging at the downstream entrance of the Cape Fear River locks has started.  This enhances the chances of anadromous fish finding the lock chambers and being locked upstream during the spring.  Work at Lock and Dam # 3 is complete and no work is required at Lock 2.  Work began at Lock #1 Tuesday January 16th and will be completed by the end of January 2007.  
4. As indicated in the last minutes, UNC-W has submitted their draft annual report on “Monitoring Effects of a Potential Increased Tidal Range in the Cape Fear River Ecosystem Due to Deepening Wilmington Harbor, NC, Year 6”.  The report, along with previous reports, is posted on the Corps Website at http://www.saw.usace.army.mil/wilmington-harbor/main.htm.  If you have any comments on the report, please provide them to me via email by January 31, 2007.  No one has provided any comments to date.
5. Allen Davis reminded everyone that the Alternative Formulation Briefing (AFB) is scheduled for April 24-25, 2007, and that everyone is encouraged to attend.  Allen has prepared a draft outline for the read ahead package.  The next quarterly combined IPT/PDT meeting will be in Wilmington on April 18, 2007, the week before the AFB.  We will provide a detailed briefing on the information to be presented at the AFB which will include the recommended alternatives.  The GRR meeting will begin at 10:00 am, and will last until about noon.
6. Mike Wicker indicated that he was not confident the GRR process will lead to the right fish passage solution.  Frank Yelverton countered that the recommendations in the GRR would be from the PDT which includes many agencies, municipalities, and organizations other than the Corps.  As a part of this process, a decision matrix will be developed and all interested parties will be involved.
7. Mike Wicker also asked if it was possible to recycle dredged material from a disposal island and allow as much of the island to remain intertidal habitat until it was refilled.  This alternative will be discussed by the mitigation team indicated above. 
8. Mick Noland asked if there were enough mitigation sites available in the Wilmington area so that mitigation was not required at the locks and dams.  Frank Yelverton indicated no because the NMFS BO required that the Corps construct fish passage at Lock and Dam #1 and study 2&3.  Also mitigation in the harbor would not help anadromous fish spawning success.  Mick was also concerned that any fish passage alternative other than a rock ramp could impact water supply safe yield.  Ron Sechler responded and indicated that NMFS and other agencies understand the importance of protecting water supply.

9. Roger Sheats indicated the he is trying to get legislative support and funding for fish passage (rock ramp) at dams 2&3 and is interested in timing issues.  I suggested that he talk to Sharon Haggett, but as indicated in paragraph 5 above, we should have a list of recommended alternatives by the AFB.  Also, Frank Yelverton indicated that the Corps would have to continue with spring lockages for anadromous fish at each lock and dam until some other form of fish passage is implemented at each dam.
10. The next monthly PDT meeting will be Wednesday February 21, 2007 at 10:00 a.m. in the Lakes Conference Room at the Corps office, 69 Darlington Avenue.
January 16, 2007
TERMS OF REFERENCE

FOR THE (NMFS) 
U.S. ARMY CORPS OF ENGINEERS,

NATIONAL MARINE FISHERIES SERVICE,

U.S. FISH AND WILDLIFE SERVICE,

NORTH CAROLINA WILDLIFE RESOURCES COMMISSION, 
NORTH CAROLINA DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES,

THE CITY OF WILMINGTON,

THE CITY OF FAYETTEVILLE,

THE LOWER CAPE FEAR WATER AND SEWER AUTHORITY,

AND

DUPONT FAYETTEVILLE

SUBJECT:  Fish Passage and Water Supply in the Cape Fear River - Wilmington Harbor 96 Act Project

1.  References.

a. Energy and Water Development Appropriations Act, 1998 (PL 105-62).

b. National Marine Fisheries Service, SE Region, Biological Opinion, Aug. 3, 2000.

2.  Purpose.

The purpose of this Terms of Reference (“TOR”) (NMFS) is to lay out terms of mutual understanding between the US Army Corps of Engineers, Wilmington District (“Corps”), the National Marine Fisheries Service (“NMFS”), the US Fish and Wildlife Service (“FWS”), the North Carolina Wildlife Resources Commission (WRC), the North Carolina Department of Environment and Natural Resources (“DENR”), the City of Wilmington, the City of Fayetteville, the Lower Cape Fear Water and Sewer Authority, and DuPont Fayetteville (together, “the parties”), concerning the issues of fish passage, water supply and water quality arising from the need for a Corps General Reevaluation Report (“GRR”) on the Wilmington Harbor 96 Act Project.

3.  Background.


Pursuant to the Energy and Water Appropriations Act, 1998 (PL 105-62), the Corps was authorized to combine the Wilmington Harbor--Northeast Cape Fear River, North 

Carolina, project authorized in section 202(a) of the Water Resources Development Act of 1986, the Wilmington Harbor, Channel Widening, North Carolina, project authorized in section 101(a)(23) of the Water Resources Development Act of 1996, and the Cape Fear--Northeast (Cape Fear) Rivers, North Carolina, project authorized in section 101(a)(22) of the Water Resources Development Act of 1996, into a single project (“Wilmington Harbor 96 Act Project”).


On August 3, 2000, the NMFS issued a Biological Opinion (“Opinion”) based upon its review of proposed preconstruction modifications of authorized improvements to the Wilmington Harbor 96 Act Project, in accordance with section 7 of the Endangered Species Act of 1973, as amended (16 U.S.C. 1531 et seq.).  The Opinion stated, among other things, that the Corps must construct a fish passage structure at Lock and Dam No. 1 on the Cape Fear River.  The Corps is also to study, but not necessarily construct, the best fish passage design for Lock and Dam Nos. 2 and 3 further upstream.  This document does not in any way preclude or negate the Terms and Conditions detailed in the NMFS 2000 Biological Opinion (NMFS).
4.  Understandings.

a. The parties understand the following with respect to water supply intakes:  that the City of Wilmington and Lower Cape Fear Water and Sewer Authority existing intakes are upstream of Lock and Dam No. 1; that a proposed Lower Cape Fear Water and Sewer Authority / Smithfield Packing intake would be located upstream of Lock and Dam No. 2 near Tar Heel; that the City of Fayetteville and DuPont existing intakes are upstream of Lock and Dam No. 3. 

b. The parties understand that the construction of a fish passage structure, accumulation of sediments trapped behind the dams and any other modifications to the Cape Fear dams have the potential to affect water supply and water quality.

c. The parties understand that water supply and water quality are important for the affected public which relies on clean, available water that is not threatened by saltwater intrusion.

d. The parties understand that public trust fishery resources are important to the economy and recreation of North Carolina and these resources have been adversely affected by blockage of spawning runs, and that increased fish passage has the potential to provide significant public benefits. 

e. The parties understand that the Corps GRR and the process by which the GRR is generated must comply with all applicable laws, regulations and policies.

f. The parties understand that, in the event the Corps GRR recommends deauthorization of the locks and dams, and all or portions of the dams are left in place, the Corps will, to the extent it is so authorized, recommend that adequate safeguards are imposed to protect the water supply safe yield, associated reliability and the other needs of all water supply users.

g. The parties understand the importance of open communication with each other.  The parties understand that items to be communicated can include such things as:  water users’ past, present and projected water supply use; design and as built drawings for existing, proposed, new or rehabilitated intake and pumping facilities; existing fishery and water quality reports; design drawings of the locks and dams; hydrographic survey information; and expert opinions on fish passage capabilities for each passage alternative being considered.

h. The parties understand that their cooperative participation in quarterly meetings will be important in maintaining open communication. 

i. The Corps of Engineers is responsible for establishing fish passage at Lock and Dam #1, and for studying fish passage at the other two locks and dams on the Cape Fear River.  However, the parties understand that some aspects not directly related to fish passage construction may not be within the authority or capability of the Corps to construct alone.  The parties understand that appropriate third parties may agree to implement such aspects, in accordance with applicable law and pursuant to duly executed agreements as long as protection of public trust natural resources including fishery resources, recreational uses, water supply and water quality are assured.

j. This TOR is not a procurement instrument, and does not commit any party to fund, obligate funds, request appropriations or commit a member’s resources.  Nothing herein is intended to or has the effect of extending any legal authority or responsibilities of any of the members herein nor is any provision herein intended or has the effect of modifying, restricting, enhancing or changing the legal authorities, obligations, restrictions, liabilities or requirements of any of its members. (FWS)

5.  Effective date.  This TOR is effective upon the signing of the parties.  It may be terminated by any party upon 30 days written notice to the other parties.

John E. Pulliam, Jr.

Colonel, U.S. Army

District Engineer

Wilmington District

US Army Corps of Engineers

Date of Signature

Roy E. Crabtree, Ph.D.

Regional Administrator

Southeast Regional Office

NOAA National Marine Fisheries Service

Date of Signature

Pete Benjamin

Field Supervisor

Raleigh Ecological Services

US Fish and Wildlife Service

Date of Signature

Richard B. Hamilton

Executive Director

North Carolina Wildlife Resources Commission

Date of Signature

Name

Title

North Carolina Department of Environment and Natural Resources 

Date of Signature

Name

Title

City of Wilmington

Date of Signature

Anthony G. Chavonne, Mayor
City of Fayetteville

Date of Signature

Larry Smith, Chairman

Lower Cape Fear Water and Sewer Authority

Date of Signature

Barry L. Hudson, Plant Manager

DuPont Fayetteville

Date of Signature
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