



November 8, 2006

MEMORANDUM OF UNDERSTANDING
BETWEEN

U.S. ARMY CORPS OF ENGINEERS,

NATIONAL MARINE FISHERIES SERVICE,
U.S. FISH AND WILDLIFE SERVICE,
NORTH CAROLINA WILDLIFE RESOURCES COMMISSION,WRC
NORTH CAROLINA DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES,
THE CITY OF WILMINGTON,
THE CITY OF FAYETTEVILLE,
THE LOWER CAPE FEAR WATER AND SEWER AUTHORITY

LCFWASA 
AND
DUPONT FAYETTEVILLE

SUBJECT:  Fish Passage in the Cape Fear River - Wilmington Harbor 96 Act Project

1.  References.
a. Energy and Water Development Appropriations Act, 1998 (PL 105-62).
b. National Marine Fisheries Service, SE Region, Biological Opinion, Aug. 3, 2000.

2.  Purpose.

The purpose of this Memorandum of Understanding (“MOU”) is to lay out terms of mutual understanding between the US Army Corps of Engineers (“Corps”), the National Marine Fisheries Service (“NMFS”), the US Fish and Wildlife Service (“FWS”), the North Carolina Wildlife Resources Commission, WRC the North Carolina Department of Environment and Natural Resources (“DENR”), the City of Wilmington, the City of Fayetteville, the Lower Cape Fear Water and Sewer Authority, Smithfield Packing Company, and DuPont Fayetteville (together, “the parties”), concerning the issues of fish passage, water supply and water quality arising from the need for a Corps General Reevaluation Report (“GRR”) on the Wilmington Harbor 96 Act Project.
3.  Background.

Pursuant to the Energy and Water Appropriations Act, 1998 (PL 105-62), the Corps was authorized to combine the Wilmington Harbor--Northeast Cape Fear River, North 

Carolina, project authorized in section 202(a) of the Water Resources Development Act of 1986, the Wilmington Harbor, Channel Widening, North Carolina, project authorized in section 101(a)(23) of the Water Resources Development Act of 1996, and the Cape Fear--Northeast (Cape Fear) Rivers, North Carolina, project authorized in section 101(a)(22) of the Water Resources Development Act of 1996, into a single project (“Wilmington Harbor 96 Act Project”).


On August 3, 2000, the NMFS issued a Biological Opinion (“Opinion”) based upon its review of proposed preconstruction modifications of authorized improvements to the Wilmington Harbor 96 Act Project, in accordance with section 7 of the Endangered Species Act of 1973, as amended (16 U.S.C. 1531 et seq.).  The Opinion stated, among other things, that the Corps must construct a fish passage structure at Lock and Dam No. 1 on the Cape Fear River.  The Corps is also to study, but not necessarily construct, the best fish passage design for Lock and Dam Nos. 2 and 3 further upstream.
4.  Understandings.
a. The parties understand the following with respect to water supply intakes:  that the City of Wilmington and Lower Cape Fear Water and Sewer Authority existing intakes are upstream of Lock and Dam No. 1; that a proposed Lower Cape Fear Water and Sewer Authority / Smithfield Packing intake would be located upstream of Lock and Dam No. 2 near Tar Heel; that the City of Fayetteville and DuPont existing intakes are upstream of Lock and Dam No. 3. Wilmington 
b. The parties understand that the construction of a fish passage structure, accumulation of sediments trapped behind the dams and any other modifications to the Cape Fear dams have NMFS the potential to affect water supply and water quality.
c. The parties understand that water supply and water quality are important for the affected public which relies on clean, available water that is not threatened by saltwater intrusion.
d. The parties understand that public trust fishery resources are important to the economy and recreation of North Carolina and these resources have been adversely affected by blockage of spawning runs, and that increased fish passage has the potential to provide significant public benefits. FWS, NMFS
e. All parties are willing to consider fish passage alternatives that could alter or remove the locks and dams as long as long-term water supply safe yield and associated reliability is not diminished and needs are provided prior to such alternative or removal.  Wilmington, Fayetteville
f. NMFS.
g. The parties understand that the Corps GRR and the process by which the GRR is generated must comply with all applicable laws, regulations and policies.
h. The parties understand that, in the event the Corps GRR recommends deauthorization of the locks and dams, and all or portions of the dams are left in place, the Corps will, to the extent it is so authorized, recommend that adequate safeguards are imposed to protect the water supply safe yield, associated reliability and the other needs of all water supply users.
i. The parties understand the importance of open communication with each other.  The parties understand that items to be communicated can include such things as:  water users’ past, present and projected water supply use; design and as built drawings for existing, proposed, new or rehabilitated intake and pumping facilities; existing fishery and water quality reports; design drawings of the locks and dams; hydrographic survey information; and expert opinions on fish passage capabilities for each passage alternative being considered.
j. The parties understand that their cooperative participation in quarterly meetings will be important in maintaining open communication. WRC
k. The Corps of Engineers is responsible for establishing fish passage at Lock and Dam #1, and for studying fish passage at the other two locks and dams on the Cape Fear  River.  However, the parties understand that some aspects not directly related to fish passage construction WRC, COE may not be within the authority or capability of the Corps to construct alone.  The parties understand that appropriate third parties may agree to implement such aspects, in accordance with applicable law and pursuant to duly executed agreements as long as protection of public trust natural resources including fishery resources, recreational uses, NMFS water supply and water quality are assured.
5.  Effective date.  This MOU is effective upon the signing of the parties.  It may be terminated by any party upon 30 days written notice to the other parties.
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