DEPARTMENT OF THE ARMY
Wilreinpton District, Corps ol Engineers
PosL Oifice Bax 18590
Wilmington, Worth Caralina 28402- 1850
(htipcffwww saw usace army. mibwetlandsfregtour.htm

Acticn 10 No. 2002001028 Janvary 21, 2003

PUBLIC NOTICE

The Meander Company, Past Office Box 3145, Wilmington, North Carolina 28406, has
applied tor a Department of the Ay (DA) permit TO AUTHQRIZE THE DISCHARGE OF
APPROXIMATELY 30,300 CLBIC YARDS OF FILL MATERIAL TNTO &.268 ACRES O
JURISDICTIONAL WETLANDS [N THE HEADWATERS OF IIEWIETTS CREEK. located
on the cust side of Independence Boulevard (8.R, 12093, north of Shipyard Boulevard (S.R.
HOL, in Wilmington, New Hanover County, North Carolina.

The following description ol the work is taken from dutas provided by the applicant and
oo ubservations made during a site visil by a represcatative of the Corps of Engincers. PPlins
submitted with the application show the consuuction of 3 multi-family housing developrment ang
assaciated infrasiructure on a 23 7-acce scelion of the propeny known as the Alderman Tract.
Tke plan and permit application have been developed in ussociation with a wetland 131} vialation
ahr consent agrezment with the Tnited Stales Environmental Protection Agency (CPA; Cage #
CWA-04-90-1017} und LLS. Army Coep of Engincers (USACE; ATD No, 199900318 and
184901027). The construclion of the preposcd development would include the placcment of fill
material into apposimalely 6,268 acres of jurisdictional wellands in the headwaters of Hewlolls
Croek. The purpose of the work is to construct a residential development and to sertle a ditching
violation wilh EPA. Plang showing the work are included with this public norice.

A jurisdiclional determination was completed for this site in 1995, A natice of violation
(NOV} was sent o Mr. Nelson McCrae of The Qleander Company, un Febryary 23, 1999, due 1o
excavation of drainage dirches and depositicn of carthen material into jurisdictional wetlands of
the Uimtod Siales without a Department of the Army Permit, The unautharized work directly
imipacted approximately E500 square foct of junisdiclional werlands. The notice of violation
requested the limits of Corps jursidicrion he recstablished and thac all Gl rosterial be vermoved
[rum wedunds. The violation wus chullenged by The Olesnder Company and was senl ta the
Tavironmental Protection Agency (EPA) and the U.S. Department of Justice (COI). As an
interim measure, on April 15, [999 Mr. Wayne Wright, thea Chief Wilminglon Rewulalory
Disinut, instructed Mr. Nelson MeCrae to construct 25-(oat carthen plugs within the excavated
ditches. On March 12, 2002, the Environmental Protection Agency Region 4 (EPA) und the TS,
Department of Justice {DC ) reached a senfement in principie with The Oleander Compiny and
M. Nelson MeCrue, resolving the United States’ claims far Clean Walcr Act (CW A) violations




ut the OQlcander Compemy/McCrae site. The resolution will result in the payment of a monetary
penally and implementation of 4 supplemental environmental project to preacrve approximately
40 weres of highly fonctional, urbun wellunds w the site, This area was polentially facing Section
404 prrinit requcsts.

The applicant has granted a conservation easement (o the Norlh Caurolina Coastal Land
Trust (NCCLT} eovering 40 acres of jurisdictional wetlands adjucent 1o the current proposed
development as part of the seitlement with EPA tor the Sitching activity. The application
incluces a mitigation proposal that was upproved as part of the FPA consent agreement. The
propusal culls or a wotal of 933 acres of on-site wetland restoration and 13,67 ucres of on-site
wet.and prescrvation as compensation lur the proposed 6.268 acres of wetland impect. A total of
500 Tinear fect of an old perimeter ditch will be (illed (o Facilitate the restoration of 9.33 ueres of
drained wetlands. Favoruble areus for restoration were determined using DR ATNMOD analysis,
Crroundwalter levels in the restoration arex will be monitored for five yeurs or until deemed
hydrologically successful. Two shallow wroundwaler monitoring wells will be installed in the
restoration arcd and 4 referenee well will be installed in the center of the existing 40-uem:
preservauon ared located to the north of the site proposad (or resloration. Readings will he taken
o & daily basis and annual inonitoring reports will bz submitred 1o the USACE, North Carolina
Division of Water (Quahiy, and the EPA no later than Tanuary 31% of each year. Proposed
success criteria for cestoration are the cstablishment of a static groundwater table within 12
inches of the soil surface for ar least 5% of the zrowing scason durinp periods of normal
precipilaiion or the estublishment of a hydroperiod ar least as great as that of the reference well.
An additional 1507 acies of wellunds will be preserved in perpotuiry, A conservation easement
for the entire miligation arca, restorat:on and presorvation, witl be granted to the North Curaling
Coastal Land Trust (NCCLT) or preserved through another acceptahle conservarion easement. In
addition, a S0-foot uplund buffer will be ircluded on the westom and southern sides as part of the
cHscment.

‘The remaining wettands within the project site and the proposed mitigation sitc consist of
pinc flat woods lecated in the headwaters of Hewletts Creck. Diches on the property have
affecled the hydrology on portions of the project site and the area designated [or the proposed
restoration. The property is vegetated with a canopy of Pirus taeda and P. seroting; o shrub
tayer of Mugnoelia virginiana, Lyonia lucida, Cyrilfa racemiflora, und flex glubra: and an
understory of Woodwerdia areolare and Osmunda cluramnomiea. The underain soil tvpe,
Murville (pooetly drained), is listed in “Hydric S0ils of the United Slatcs.”

The applicant has determingd that the proposed work is consistent with the North Carolina
Coastal Zone Management Plan and has subrmicd vhis delzrmination o the North Carolina
Division of Coastal Managcment (NCDCM]) for their review and concirrence. This proposa]
shall be reviewed for the appiicabilily of viler actions by North Caroling apencics such as:

a. The ssnance o' s Warer Qualiry Certification wnider Seedon 401 of the Clean Water Act
by the North Carolina Division of Waler Quality (INCDWQ).
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b. The issuanee ol a permit to dredge sndfor fill under Nolh Caroling General Statgte 113-
229 Iy the: North Carolina Division of Coastal Management (NCDUOM).

c. The isguance of a permit under the North Carotina Couastal Area Management Azt
(CAMA} by the North Carolina Division of Coastal Management (N 130MY or their delepates.

d. Thessuance of an easzment to fill or otherwise oroupy State-owned submeryed lznd
urder North Caroling General Statute 143-34144), 1466, 146-11, and 146-12 by the Nooth
Carolina Deparument of Adminiscration (NCDA} and the Nortk Carolina Council of Stale.

e. The appraval of an Erosion and Sedimentation Conteol Plan by the Land Quality
Section, MNerth Caraling Division of Land Resources | MUDLR). pursnant ic the Stutc
Sedimentation Pollution Control Act ol 1973 {NC G.5. 113 A-50-66).

The requasted Department of the Army (DA) permit will be denied if any required Stae or
local auriorizalion andfor certification is denied. Na T permit will be issucd until a Siate
coordimatul viewpoint is received and reviewed by this agency, Recipients of this notice are
encouraged o fumish comments on Tactars o concern represented by the above arencies direct]y
to the 1espeetive apency, with a copy furmshed fo the Corps of Enginests,.

This natice initiales the Bssential Fish Habitat (EFH) consuliation requirements of the
Magnusen-Stevens Fishery Conservanon and Management Act. The Tistrict Engineer's initial
determination is that the proposed project would not adverscly impact BFI or assaciated
fisheries managed by the Soulh Atlantic or Mic Atlantic Fishery Management Couneils or the
Mational Marine Tishencs Scrvice.

This application is being considered pursuant to Scetion 404 of the Clean Water Act (37
LS. 1344). Any person may requesl, in writing within the comment period specified in the
notice, thal ¢ auhlic hearing be held o consider this application. Reguests [ur public hearing
shall state, with particularity. the reasens for holding a public hearing.

T'he Lxistrict Engineer has consulted the latese published version of the Nutional Register of
Histotic Places lor the presence or abscnee of registered properties, or properties listed as being
eligible for inclusion therein, and this site is not registered property or property listed us being
eligible for inclusion in ihe Regisler. Consultation of the National Repister is the extent of
culturul wsource investigations by the District Engireer, and he ts olherwise unaware of the
presence of such resources. Presently, unknown archeological, scientific, prehistorical, o
histerical data may be lusl o7 destroyed by work under the requested permit.

The District Enginear. bused on availabic information, is not aware thal the proposed
aclivily will affect species, ar their critical habtat, designated as endangered or threatcncd
pursuant to the Cndangered Spocies Act of 1973




The decision, whether o issue 4 permit, will be bascd on an evaluation of the probable
impacts, inclhuding cumulative impacts, of the proposed activity anl its intended vse on the public
mlerest. Evaluatior of the probable impucts that the proposed acrivily may have on the peblic
interes! requires a careful weighing of all thuse factors that hecome relevant in cach particular
case. The benelits that may be expected 1o accrue {from the proposal must be balanced apainst ils
foreseeable deuriments. The decision whether w suthorze o proposal, and it so the conditicns
under which it will be allowed ta nceur, are therelore decided by the cutcome of the general
halanging process. Thal decision show.d reflect the national concem for hoth protection and use
of impertant resources. All faclors tha: may be relevant to the proposal must be considered
including the cumalalive effects of i, Amonz those are conservalian, CConomics, ueslthetics,
generil environmental concems, wetlands, cuilural values, tish and wildlife values, flood hazards
and flood plain values [according te Bxecutive Order 11988), land use, navigation, shore crosion
aned aceretivn, recreation, water supply and conservation, water quality, energy needs, safety.
fond and fiber praduction, minera. needs, considerationg of property ownership, and, in general,
the needs and wellare of the poople. For activities involving the placemeant of dredgred or £l
matetials in waters of the United States, o permit will he denied if the discharge that would be
authorized would not comply with the Environmenta! Protection Agency's 40431} zuidelings,
subject w the preceding serlence und any olher applicable guidelines or criteria, 2 pemmit will be
granted urless the Dharrict Engineer decides rhat i would be: contrary to the public interest.

The Corps of Engineers is soliciting comments from the public; Federal, State and Jocai
agencies and officials; Indian Tribes and other imerested parties o constder and cvaluale the
impucls of this proposcd activity. Any comments received will be considared hy the Corps of
Engineers to decice whether (o issue, modify. condition or deny a permit for this proposal. Ta
make this decision, comments are vzed 10 assess impacts on endangzred species, hislonc
properties, water quality, general environmental elicers and e other public inlenest Daclens listed
gbove, Comments arc uscd in the preparation of an Bovironmenral Assessment (FA) andfor an
Environmental Impact Stacment (ELS) pursuant o the Nationw! Environmental Foalicy At
{MEPA). Comments are also used to decide the necd for a public heaning und to decide the
public interest of the proposed activity.

Gencrally, the decision whether o issue this Department of the Army (DAY permit will not
be made untl the North Caroling Division of Waer Quality (NTDW( issues, denizs, or wuives
Ltatc ceriitication requirec by Section 401 of the Clean Watar Act. The NCTYWO considers
whether the propoesed activity will comply with Sections 301, 302, 306, and 307 of the Clean
Water Act. The applicatian and rhis public notice for the Department of the Army (DA) permit
serves as application o the NCDWQ for cerlilicution.

Additional formation regarding the Clean Waler Acl certification may be reviewed at the
offices of the Environmental Operativns Suction, North Carolina Division of Water Quality
(NCIYWWO, Salisbury Street, Archdale Building, Ralzigh, North Carolina. Copies of such
mareriats will be fumished (o any person raquesting copies upon payment of reproduction costs.

&




All persons wanring 10 make comments regarding Lhe application for Clean Water Act
certitication thould do so in wiiting delivered to the Narth Caroling Division of Water Quality
{NCDWO), 1650 Muil Service Center, Raleigh, North Carolina 27699-1650, on or hefore
Fehruary 13, 2003, Atention: Mr John Domey.

Written cormenls pertinent to the proposed work, as outlined above, will he received in

this office. Attentivm: Angie Pennock, until 4:15 p.m., February 21, 2003, ur telephone {914}
231-4611.
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Table 1. Total mitigation areas for the Aldsrman Schoot Tract,
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Mitigatian Type Area (acros)
Restoration 9.33
imsewaﬁ on 15.87
Total 25.00




