
APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional 
Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

March 31, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, Brian Holbert, SA W-2003-
01339 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: TAX PARCEL ID#: 236MA006 
State: North Carolina County/parish/borough: Brunswick City: Oak Island 

Center coordinates of site (lat/long in degree decimal format): Lat. 33.9119°, Long. -78.0731° 
Universal Transverse Mercator: 3756246.08333, 770616.364395 

Name of nearest waterbody: Intracoastal Waterway 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Intracoastal 
Waterway 
Name of watershed or Hydrologic Unit Code (HUC): Lower Cape Fear 03030005 
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are 

recorded on a different JD form: 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Office (Desk) Determination. Date: 
Field Determination. Date(s): October 24, 2013 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 
329) in the review area. [ 
X Waters subject to the ebb and flow of the tide. 
X Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or 

foreign commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. 
[Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 

X TNWs, including territorial seas 
XWetlands adjacent to TNWs 

Relatively permanent waters (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments of jurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet, wide, and/or acres. 
Wetlands: 0.25 acres. 

c.Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
Elevation of established OHWM (if known): 
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2. Non-regulated waters/wetlands (check if applicable): 
Potentially jurisdictional waters and/or wetlands were assessed within the review area and 
determined to be not jurisdictional. Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is 
a TNW, complete Section III.A.I and Section 111.D.1. only; ifthe aquatic resource is a wetland adjacent to a 
TNW, complete Sections 111.A.1 and 2 and Section llI.D.1.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: AIWW 

Summarize rationale supp01iing determination: 33 CFR paii 328.3 Al water 

2. Wetland adjacent to TNW 
Summarize rationale suppo1iing conclusion that wetland is "adjacent":wetland abuts coastal marsh 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS 
(IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if 
any, and it helps determine whether or not the standards for jurisdiction established under Rapanos have 
been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are 
"relatively permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous 
flow at least seasonally (e.g., typically 3 months). A wetland that directly abuts an RPW is also 
jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to Section 
Ill.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section 
III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. 
Corps districts and EPA regions will include in the record any available information that documents the 
existence of a significant nexus between a relatively permanent tributary that is not perennial (and its 
adjacent wetlands if any) and a traditional navigable water, even though a significant nexus finding is not 
required as a matter of law. 

If the waterbody is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data 
to determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, 
the significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. 
This significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent 
wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for the 
tributary, Section III.B.2 for any onsite wetlands, and Section llI.B.3 for all wetlands adjacent to that 
tributary, both onsite and offsite. The determination whether a significant nexus exists is determined in 
Section Ill.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 
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Tributary flows directly into TNW. 
Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW: 
Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: Natural 

Artificial (man-made). Explain: 
Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes:. 

Primary tributmy substrate composition (check all that apply): 
Silts Sands Concrete 
Cobbles Gravel Muck 
Bedrock Vegetation. Type/% cover: 

Other. Explain: 

Tributmy condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence of run/riffle/pool complexes. Explain: 
Tributary geomet1y: 
Tributmy gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: 
Estimate average number of flow events in review area/year: 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: . Characteristics: 

Subsurface flow: . Explain findings: 
Dye (or other) test performed: 

Tributmy has (check all that apply): 
Bed and banks 
OHWM (check all indicators that apply): 
clear, natural line impressed on the bank the presence of litter and debris 
changes in the character of soil destruction of terrestrial vegetation 
shelving the presence of wrack line 
vegetation matted down, bent, or absent sediment so11ing 
leaf litter disturbed or washed away scour 
sediment deposition multiple observed or predicted flow events 
water staining abrupt change in plant community 

other (list): 
Discontinuous OHWM. Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check 
all that apply): 

High Tide Line indicated by: Mean High Water Mark indicated by: 
oil or scum line along shore objects survey to available datum; 
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fine shell or debris deposits (foreshore) physical markings; 
physical markings/characteristics vegetation lines/changes in vegetation types. 
tidal gauges 

other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general 
watershed characteristics, etc.). Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
Riparian corridor. Characteristics (type, average width): 
Wetland fringe. Characteristics: 
Habitat for: 

Federally Listed species. Explain findings: 
Fish/spawn areas. Explain findings: 
Other environmentally-sensitive species. Explain findings: 
Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: . Explain: 

Surface flow is: 
Characteristics: 

Subsurface flow: . Explain findings: 
Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
Directly abutting 
Not directly abutting 

Discrete wetland hydrologic connection. Explain: 
Ecological connection. Explain: 
Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are river miles from TNW. 
Project waters are aerial (straight) miles from TNW. 
Flow is from: . 
Estimate approximate location of wetland as within the floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; 
general watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
Riparian buffer. Characteristics (type, average width): 
Vegetation type/percent cover. Explain: 
Habitat for: 

Federally Listed species. Explain findings: 
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Fish/spawn areas. Explain findings: 
Other environmentally-sensitive species. Explain findings: 
Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: 
Approximately acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the 
functions performed by any wetlands adjacent to the tributary to determine if they significantly affect the 
chemical, physical, and biological integrity of a TNW. For each of the following situations, a significant 
nexus exists if the tributary, in combination with all of its adjacent wetlands, has more than a speculative or 
insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all 
its adjacent wetlands. It is not appropriate to determine significant nexus based solely on any specific 
threshold of distance (e.g. between a tributary and its adjacent wetland or between a tributary and the 
TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the 
Rapa11os Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or 

flood waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support 

functions for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are 
present in the TNW? 

• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients 
and organic carbon that support downstream foodwebs? 

• Does the tributa1y, in combination with its adjacent wetlands (if any), have other relationships to the 
physical, chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should 
be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the 
tributaiy itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows 
directly or indirectly into TNWs. Explain findings of presence or absence of significant nexus below, 
based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the 
RPW. Explain findings of presence or absence of significant nexus below, based on the tributaiy in 
combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE 
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(CHECK ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
TNWs: 100 linear feet, wide, Or acres. 
Wetlands adjacent to 1NWs: 0.25 acres. 

2. RPWs that flow directly or indirectly into TNWs. 
Tributaries of1NWs where tributaries typically flow year-round are jurisdictional. Provide data and 

rationale indicating that tributary is perennial: 
Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months 

each year) are jurisdictional. Data suppmiing this conclusion is provided at Section III.B. Provide 
rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
Tributary waters: linear feet wide. 
Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs that flow directly or indirectly into TNWs. 
Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a 1NW, and it has a 

significant nexus with a 1NW is jurisdictional. Data suppo1iing this conclusion is provided at Section 
III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Tributary waters: linear feet, wide. 
Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and 
rationale indicating that tributary is perennial in Section III.D.2, above. Provide rationale 
indicating that wetland is directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data 
indicating that tributary is seasonal in Section III.B and rationale in Section III.D.2, above. 
Provide rationale indicating that wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to 

which they are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 
TNW are jurisidictional. Data supporting this conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Wetlands adjacent to such waters, and have when considered in combination with the tributary to 

which they are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 
TNW are jurisdictional. Data suppo1iing this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters. 
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Demonstrate that impoundment was created from "waters of the U.S.," or 
Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
Demonstrate that water is isolated with a nexus to commerce (see E below). 
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E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, 
THE USE, DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE 
COMMERCE, INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 

which are or could be used by interstate or foreign travelers for recreational or other purposes. 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
which are or could be used for industrial purposes by industries in interstate commerce. 
Interstate isolated waters. Explain: 
Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
Tributaiy waters: linear feet, wide. 
Other non-wetland waters: acres. 

Identify type(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 
Corps of Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus.to interstate (or foreign) commerce. 

Prior to the Jan 2001 Supreme Comt decision in "SWANCC," the review area would have been regulated 
based solely on the "Migratoty Bird Rule" (MBR). 

Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. 
Explain: 
Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of 
jurisdiction is the MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for 
irrigated agriculture), using best professional judgment (check all that apply): 

Non-wetland waters (i.e., rivers, streams): linear feet, wide. 
Lakes/ponds: acres. 

Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" 
standard, where such a finding is required for jurisdiction (check all that apply): 

Non-wetland waters (i.e., rivers, streams): linear feet, wide. 
Lakes/ponds: acres. 
Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case 
file and, where checked and requested, appropriately reference sources below): 

XMaps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

Office concurs with data sheets/delineation report. 
Office does not concur with data sheets/delineation repo1t. 

XData sheets prepared by the Corps: 
Corps navigable waters' study: 
U.S. Geological Survey Hydrologic Atlas: 

USGS NHD data. 
USGS 8 and 12 digit HUC maps. 

XU.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-LOCKWOODS FOLLY 
USDA Natural Resources Conservation Service Soil Survey. Citation: 
National wetlands inventory map(s). Cite name: 
State/Local wetland inventory map(s): 
FEMA/FIRM maps: 
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100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
Photographs: Aerial (Name & Date): 

or Other (Name & Date): 
XPrevious determination(s). File no. and date of response letter:SAW-2003-01339 
Applicable/supporting case law: 
Applicable/supporting scientific literature: 
Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 19, 2015    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington Regulatory Field Office, CFPUA Pump Station 36, SAW-
2015-00502  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State:NC   County/parish/borough: New Hanover   City: Wilmington 
Center coordinates of site (lat/long in degree decimal format):  Lat. 34.1680° N, Long. -77.9323° W.  
           Universal Transverse Mercator:       
Name of nearest waterbody: UT to Barnards Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Barnards Creek 
Name of watershed or Hydrologic Unit Code (HUC): Cape Fear 03030005 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:          
 Field Determination.  Date(s): 12/9/2014 

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:    linear feet:      width (ft) and/or       acres.  
  Wetlands: 0.2 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  
Explain:      .   



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 
 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 

 

 

 

  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  
 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   
 



 

 

 

 

   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW: Wetlands within project area are part of a floodplain that directly connects to a 

perennial stream. Connection can be seen on lidar and soils maps. 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area: 0.2 acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

 Identify water body and summarize rationale supporting determination:      . 
 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 7.5 minute Southport quad. 
 USDA Natural Resources Conservation Service Soil Survey. Citation: Brunswick County Soil Survey. 
 National wetlands inventory map(s).  Cite name: USFWS Google Earth kmz layer. 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date): NAPP 1998 infrared and 2008 true-color.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter: File no. unknown, surveyed in 2004. 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 
 



   

 

   
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 19, 2015    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington Regulatory Field Office, Turtlewood Holdings, LLC., SAW-
2004-00641  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION: Turtlewood Lots 41-48  

State:NC   County/parish/borough: Brunswick County  City: Southport  
Center coordinates of site (lat/long in degree decimal format):  Lat. 33.939537° N, Long. -78.009592° W.  
           Universal Transverse Mercator: 17S  776400  3759481 
Name of nearest waterbody: Price Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: lower Price Creek 
Name of watershed or Hydrologic Unit Code (HUC): Cape Fear 03030005 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:          
 Field Determination.  Date(s): 7/31/2014 

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Appear to be no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in 
the review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:    700      linear feet: 6 width (ft) and/or       acres.  
  Wetlands: 1 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  
Explain:      .   



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 
 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 

 

 

 

  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  
 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: Price Creek, in the vicinity of the project area, is 2nd order and is mapped as perennial on USGS topo.  
Price Creek is in the review area but is not in the project area. 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   



 

 

 

 

 
   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters: 700 linear feet 6 width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW: Aerial photos and USGS topo show the wetland abutting Price Creek south of the project 

area. 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area: 1 acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

 
 Identify water body and summarize rationale supporting determination:      . 
 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 7.5 minute Southport quad. 
 USDA Natural Resources Conservation Service Soil Survey. Citation: Brunswick County Soil Survey. 
 National wetlands inventory map(s).  Cite name: USFWS Google Earth kmz layer. 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date): NAPP 1998 infrared and 2008 true-color.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter: File no. unknown, surveyed in 2004. 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 



 

 

 

 

 



   

 

   
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 19, 2015    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington Regulatory Field Office, Brian Keesee Construction, SAW-
2004-00729  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State:NC   County/parish/borough: Brunswick   City: Oak Island 
Center coordinates of site (lat/long in degree decimal format):  Lat. 33.9094° N, Long. -78.1068° W.  
           Universal Transverse Mercator:       
Name of nearest waterbody: Atlantic Ocean 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Atlantic Ocean 
Name of watershed or Hydrologic Unit Code (HUC): Cape Fear 03030005 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:          
 Field Determination.  Date(s): 10/8/2014 

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:    linear feet: 6 width (ft) and/or       acres.  
  Wetlands: 0.7 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  
Explain:      .   



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW: Atlantic Ocean.    

 
 Summarize rationale supporting determination: The Atlantic Ocean is a Section 10 water and has historically and is presently used 

for commerical and recreation fishing and boating and is subject to interstate commerce. 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”: Site is located on Oak Island and wetlandslocated within the 
site are approximately one block north (~400 feet) of the Atlantic Ocean. Please see enclosed maps. 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  



 

 

 

 

 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  

                                                 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs: 0.7 acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   
 



 

 

 

 

   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 7.5 minute Southport quad. 
 USDA Natural Resources Conservation Service Soil Survey. Citation: Brunswick County Soil Survey. 
 National wetlands inventory map(s).  Cite name: USFWS Google Earth kmz layer. 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date): NAPP 1998 infrared and 2008 true-color.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter: File no. unknown, surveyed in 2004. 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 
 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 20, 2015  
 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, OVERHILLS CROSSING/JOE GODWIN/BILLY 

WELL, SAW-2005-00454  
 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: WILMINGTON Historical SiteBasin: CAPE FEAR  
03030000                      

 State: North Carolina  County/parish/borough: Harnett  City: Spring Lake 
Center coordinates of site (lat/long in degree decimal format):  Lat. 35.2467°, Long. -78.95048°  
 Universal Transverse Mercator: 17 686472.43 3902326.9  
Name of nearest waterbody:  South Prong Anderson Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cape Fear River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Cape Fear. North Carolina., 3030004  

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a different 

JD form:       
 
D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: March 20, 2015 
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Pick List  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]  
  Waters subject to the ebb and flow of the tide. 
  Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:       
 
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are no “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
 a. Indicate presence of waters of U.S. in review area (check all that apply): 1 
  TNWs, including territorial seas   
  Wetlands adjacent to TNWs  
  Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
  Non-RPWs that flow directly or indirectly into TNWs    
  Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
  Impoundments of jurisdictional waters 
  Isolated (interstate or intrastate) waters, including isolated wetlands 
 
 b. Identify (estimate) size of waters of the U.S. in the review area: 
 Non-wetland waters: 0 linear feet,       wide, and/or       acres. 
 Wetlands: 0 acres. 
 
 c. Limits (boundaries) of jurisdiction based on: Pick List 
 Elevation of established OHWM (if known):       
 
 2. Non-regulated waters/wetlands (check if applicable):3 
  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:       
 
SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 

                                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW 
 Identify TNW:       
 
 Summarize rationale supporting determination:       
 
 2. Wetland adjacent to TNW   
 Summarize rationale supporting conclusion that wetland is “adjacent”:       
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
 
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  

 
 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 
 (i) General Area Conditions: 
 Watershed size:       Pick List 
 Drainage area:       Pick List 
 Average annual rainfall:       inches 
 Average annual snowfall:       inches 
 
 (ii) Physical Characteristics: 
 (a) Relationship with TNW: 
  Tributary flows directly into TNW. 
  Tributary flows through Pick List tributaries before entering TNW. 
 
 Project waters are  Pick List river miles from TNW. 
 Project waters are  Pick List river miles from RPW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from RPW. 
 Project waters cross or serve as state boundaries. Explain:       
 
 Identify flow route to TNW5:       
 Tributary stream order, if known:       
 
 (b) General Tributary Characteristics (check all that apply): 
 Tributary is:  Natural 
  Artificial (man-made).  Explain:       
  Manipulated  (man-altered).  Explain:       

                                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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 Tributary properties with respect to top of bank (estimate): 
 Average width:       feet 
 Average depth:       feet 
 Average side slopes: Pick List. 
 

 Primary tributary substrate composition (check all that apply): 
  Silts  Sands  Concrete 
  Cobbles  Gravel  Muck 
  Bedrock  Vegetation.  Type/% cover:       
  Other. Explain:       
 
 Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:       
 Presence of run/riffle/pool complexes.  Explain:       
 Tributary geometry: Pick List 
 Tributary gradient (approximate average slope):       % 
 
 (c) Flow:  
 Tributary provides for: Pick List 
 Estimate average number of flow events in review area/year: Pick List 
 Describe flow regime:       
 Other information on duration and volume:       
 
 Surface flow is: Pick List.  Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 Tributary has (check all that apply): 
  Bed and banks   
  OHWM6 (check all indicators that apply):  
  clear, natural line impressed on the bank  the presence of litter and debris 
  changes in the character of soil  destruction of terrestrial vegetation 
  shelving  the presence of wrack line 
  vegetation matted down, bent, or absent  sediment sorting 
  leaf litter disturbed or washed away  scour 
  sediment deposition   multiple observed or predicted flow events 
  water staining  abrupt change in plant community 

  other (list):       
  Discontinuous OHWM.7  Explain:       
 
 If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
  High Tide Line indicated by:  Mean High Water Mark indicated by: 
  oil or scum line along shore objects  survey to available datum; 
  fine shell or debris deposits (foreshore)  physical markings; 
  physical markings/characteristics  vegetation lines/changes in vegetation types.  
  tidal gauges 
  other (list):       
 
 (iii) Chemical Characteristics: 
 Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  

Explain:       
 Identify specific pollutants, if known:       
 
 (iv) Biological Characteristics.  Channel supports (check all that apply): 
  Riparian corridor.  Characteristics (type, average width):       
  Wetland fringe.  Characteristics:       
  Habitat for: 
  Federally Listed species.  Explain findings:       
  Fish/spawn areas.  Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
                                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 
 
 (i)  Physical Characteristics: 
 (a) General Wetland Characteristics: 
 Properties: 
 Wetland size:       acres 
 Wetland type.  Explain:       
 Wetland quality.  Explain:       
 Project wetlands cross or serve as state boundaries. Explain:       
 
 (b) General Flow Relationship with Non-TNW: 
 Flow is: Pick List. Explain:       
 
 Surface flow is: Pick List 
 Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 (c) Wetland Adjacency Determination with Non-TNW: 
  Directly abutting  
  Not directly abutting 
  Discrete wetland hydrologic connection.  Explain:       
  Ecological connection.  Explain:       
  Separated by berm/barrier.  Explain:       
 
 (d) Proximity (Relationship) to TNW 
 Project wetlands are Pick List river miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Flow is from: Pick List. 
 Estimate approximate location of wetland as within the Pick List floodplain. 
 
 (ii) Chemical Characteristics: 
 Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.).  Explain:       
 Identify specific pollutants, if known:       

 
 (iii) Biological Characteristics.  Wetland supports (check all that apply): 

  Riparian buffer.  Characteristics (type, average width):       
  Vegetation type/percent cover.  Explain:       
  Habitat for: 

  Federally Listed species.  Explain findings:       
  Fish/spawn areas. Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
 
 3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List 
 Approximately       acres in total are being considered in the cumulative analysis. 
 
 For each wetland, specify the following: 
 
 Directly abuts? (Y/N)  Size (in acres) Directly abuts? (Y/N) Size (in acres) 
                         
                         
                         
 
 Summarize overall biological, chemical and physical functions being performed:       
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
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wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:       
 
 2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:       

 
 3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:       

 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

 1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
  TNWs:       linear feet,       wide, Or       acres. 
  Wetlands adjacent to TNWs:       acres. 
 
 2. RPWs that flow directly or indirectly into TNWs.   
  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial:       
  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 

jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:       

 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 3. Non-RPWs8 that flow directly or indirectly into TNWs. 
  Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
 Provide estimates for jurisdictional waters within the review area (check all that apply): 
    Tributary waters:        linear feet,       wide. 
    Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  

                                                                 
8See Footnote # 3.   
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  Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale indicating that 
tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an RPW: 
      

 
  Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:       

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 
 
 5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 

 
 6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide estimates for jurisdictional wetlands in the review area:       acres. 
 
 7. Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  
  Demonstrate that impoundment was created from “waters of the U.S.,” or 
  Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
  Demonstrate that water is isolated with a nexus to commerce (see E below).   
 
 
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

  which are or could be used by interstate or foreign travelers for recreational or other purposes. 
  from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
  which are or could be used for industrial purposes by industries in interstate commerce. 
  Interstate isolated waters.  Explain:       
  Other factors.  Explain:       
 
 Identify water body and summarize rationale supporting determination:  
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet,       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
  Wetlands:       acres. 
 
 
F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
  Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  
  Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 

“Migratory Bird Rule” (MBR). 
  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:       
  Other: (explain, if not covered above):       
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

                                                                 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres. List type of aquatic resource:       
  Wetlands:       acres. 
 
 Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 

a finding is required for jurisdiction (check all that apply): 
  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres.  List type of aquatic resource:       
  Wetlands:       acres. 
 
SECTION IV:  DATA SOURCES. 
 
A. SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
  Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:       
  Data sheets prepared/submitted by or on behalf of the applicant/consultant.  
  Office concurs with data sheets/delineation report. 
  Office does not concur with data sheets/delineation report. 
  Data sheets prepared by the Corps:       
  Corps navigable waters’ study:       
  U.S. Geological Survey Hydrologic Atlas:       
  USGS NHD data. 
  USGS 8 and 12 digit HUC maps. 
  U.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-MANCHESTER  
  USDA Natural Resources Conservation Service Soil Survey. Citation:       
  National wetlands inventory map(s).  Cite name:       
  State/Local wetland inventory map(s):       
  FEMA/FIRM maps:       
  100-year Floodplain Elevation is:       (National Geodectic Vertical Datum of 1929) 
  Photographs:  Aerial (Name & Date):       
 or  Other (Name & Date):       
  Previous determination(s).  File no. and date of response letter: SAW-2005-00454 August 2007 
  Applicable/supporting case law:       
  Applicable/supporting scientific literature:       
  Other information (please specify): review of our files indicates that in March of 2009, the property owner applied to the state 

to fill the isolated wetland on the subject property (known as lot 573 at 165 Caldwell Street in the Overhills Subdivision 
section 7). Applicant received approval from the state water quality program in April 2009. 

 
B. ADDITIONAL COMMENTS TO SUPPORT JD:  
 
      



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 4, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, Grayson Park/Maco Road Partners, LLC, SAW-
2006-40295 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: North Carolina County/parish/borough: Brunswick City: 

Center coordinates of site (lat/long in degree decimal format): Lat. 34.1973700255°, Long. -78.1018162961° 
Universal Transverse Mercator: 17 767062.66 3787838.54 

Name of nearest waterbody: 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Turkey Branch 
Name of watershed or Hydrologic Unit Code (HUC): Lower Cape Fear. North Carolina., 3030005 
[8] Check if map/diagram ofreview area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different 

JD form: 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
[8] Field Determination. Date(s): July 11, 2013 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are n~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CPR part 329) in the 
review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Ar~ "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
D Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
[8] Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs · 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet, wide, and/or acres. 
Wetlands: 0.10 acres. 

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section Ill.A.1 and Section Ill.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections llI.A.1 and 2 
and Section 111.D.1.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapa11os have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 

. skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for 
the tributary, Section 111.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List . 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick Lis~ river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributaiy Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick Lis~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence ofrun/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick Lis(. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 

D the presence of litter and debris 
D destruction of terrestrial vegetation 
D the presence of wrack line 

D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away · 
D sediment deposition 
D water staining 
D other (list): 

D Discontinuous OHWM.7 Explain: 

D sediment sorting 
D scour 
D multiple observed or predicted flow events 
D abrupt change in plant community 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 
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2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: 0.10 acres 
Wetland type. Explain: Headwater wetland 
Wetland quality. Explain: Good quality. Provides flood attenuation and riparian buffer to downstream creek. 

Mostly wooded canopy with mature trees, understory is densely vegetated with shrubs and herb layers. 
Impacted above and below due to residential subdivision construction, roadway runoff, and utility line 
installation. 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Perennial flow. Explain: 

Surface flow is: Discrete and confined 
Characteristics: 

Subsurface flow: Unknown,. Explain findings: 
D Dye (or other) test performed: 

( c) Wetland Adjacency Determination with Non-TNW: 
18] Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

( d) Proximity (Relationship) to TNW 
Project wetlands are PickLi~st river miles from TNW. 
Project waters are 2-5 aerial (straight) miles from TNW. 
Flow is from: Wetland to navigable water~. 
Estimate approximate location of wetland as within the 100 - 500~yea~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristfos; etc.). Explain: watershed is relatively undeveloped, historical farm, and silviculture lands. Recent 
development in the past 10 years is limited to road construction, residential subdivisions and attendant features such 
as club houses and golf courses. 

Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
18] Riparian buffer. Characteristics (type, average width): vegetated/wooded buffer 15-20 feet 
D Vegetation type/percent cover. Explain: 
18] Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
18] Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) 
Wetland 1 (Y) 

Size (in acres) 
0.10 

Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: Provides flood attenuation and 
riparian buffer to downstream creek. Mostly wooded canopy with mature trees, understory is densely 
vegetated with shrubs and herb layers. Absorbs runoff from impervious surfaces recently constructed above 
and below due to residential subdivision construction, roadway runoff, and utility line installation. 
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C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW~ For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IIl.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IIl.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet, wide, Or acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
D Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: -

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet wide. 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

8See Footnote# 3. 
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D Tributary waters: linear feet, wide. 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
t8J Wetlands directly abut RPW and thus are jurisdictional as adj11cent wetlands. 

t8J Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale indicating that 
tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an RPW: 
Wetland is a headwater of the northern prong of Bishops Branch (blue line stream on the UGS map). 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section 111.B and rationale in Section IIl.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet, wide. 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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D Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): · 
D Non-wetland waters (i.e., rivers, streams): linear feet, wide. 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, wide. 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
0 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/cons.ultant. 

0 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters' study: 
D U.S. Geological Sµrvey Hydrologic Atlas: 

0 USGS NHD data: 
0 USGS 8 and 12 digit HUC maps. 

0 U.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-WINNABOW 
D USDA Natural Resources Conservation Service Soil Survey. Citation: 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map( s): 
D FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vetiical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): Brunswick County 2012 

or D Other (Name & Date): 
[gj Previous determination(s). File no. and date of response letter: SA W-2002-01112 March 11, 2003 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
[gj Other information (please specify): Wetland head located on the 0.44 acre lot adjacent to lot 56 has decreased in size since the 

time of the 2003 JD. This is due to the wetland no longer meeting the soil and hydrology criteria above the wetland point 
identified as WF 6 and L 7 as identified on the most recent wetland survey signed and dated September 4, 2014. 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 





APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICTOFFICE,FILENAME,ANDNUMBER: sAw...-~OO'=f-ooB'6o· S.At,0~~\ -ou ~ ~ 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: Brunwick Forest- west ofrai!rlad 

State:NC County/parish/borough: Brunswick City: Leland 
Center coordinates of site (lat/long in degree decimal format): Lat. 34.173855° N;, Long. -78.050415° Mj. 

Universal Transverse Mercator: l 7S 771885.59 mE 3785360.04 mN 
Name of nearest waterbody: Town Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Town Creek 
Name of watershed or Hydrologic Unit Code (HUC): Cape Fear River Basin 
.18J Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
.D. Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEWPERFORMEDFORSITEEVALUATION(CHECKALLTHATAPPLY): 
D Office (Desk) Determination. Date: 
:0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There !iiiJ.P~~fl~~~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in 
the review area. [Required] 

[8J Waters subject to the ebb and flow of the tide. 
,[8J' Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: Town Creek is frequented by recreational boaters. 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There g(r~ "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

t8l TNWs, including territorial seas 
t8l Wetlands adjacent to TNWs 
D Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
:0 Non-RPWs that flow directly or indirectly into TNWs 
:0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
.D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
:0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
.D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: ~ 13,200 linear feet: 120 width (ft) and/or acres. 
Wetlands: 286.69+ 16.29+0.53+ 1.1O+12.5+5.75+0.03+0.65+0.l 7+0.54+0.88+6.40=331.53 acres. 

c. Limits (boundaries) of jurisdiction based on: ~98ZlieHl1'eafionMallual 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

.D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Bo1'es checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 





SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section llI.A.1 and Section llI.D.1. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.1 and 2 
and Section llI.D.1.; otherwise, see Section llI.B below. 

1. TNW 
Identify TNW: Town Creek 

Summarize rationale supporting determination: Town Creek is tidal and is frequented by recreational boaters. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": The majority of wetlands in the project area abut Town 

Creek. One wetland (0. IO ac) is separated from other wetlands abutting Town Creek by a small upland area approximately 140 ft. wide. 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section llI.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section llI.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section llI.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section Ill.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section llI.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Jlick.List 

r' '''':·'<;<'J 

Drainage area: !J>icJ<,I.;is~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through ;i>Ick.Lisf, tributaries before entering TNW. 

Project waters are !' i~~J;is.t river miles from TNW. 
Project waters are tc)s~f~~ river miles from RPW. 
Project waters are , i~J<. .• ~.~.·.i.~.·.·.· .. i aerial (straight) miles from TNW. 
Project waters are 1J~liJ,is~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 





Tributary stream order, if known: 

(b) General Tributaiy Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: !Pick f,is(. 

Primary tributa1y substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence ofrun/riffle/pool complexes. Explain: 
Tributaiy geometry: ;l>ick Lis! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributaiy provides for: ;i>icI{LJs( 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: '.PickLis~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ;fiCicJ'.:is~. Characteristics: 

Subsurface flow: [i>i(!k.t:,is_~. Explain findings: 
D Dye (or other) test performed: 

Tributaiy has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Meat1 High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian con-idor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: . 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !'~l~Lisf Explain: 

Surface flow is: ;t:>ic,!<, I,is( 
Characteristics: 

Subsurface flow: !P!<:!<.tis!. Explain findings: 
D Dye (or other) test performed: 

( c) Wetland Adjacency Determination with N on-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/ban-ier. Explain: 

( d) Proximity (Relationship) to TNW 
Project wetlands are rickJ:,is! river miles from TNW. 
Project waters are ).>ickf,,js~ aerial (straight) miles from TNW. 
Flow is from: !rickList. 
Estimate appr~~lm~t~ i~cation of wetland as within the '.fie){ Lis~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: . 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: [lfic!<JA~t 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapa11os Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNW s, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIl.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IIl.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~ TNWs: 13,200 linear feet 120 width (ft), Or, acres. 
18( Wetlands adjacent to TNWs: 286.69+16.29+0.53+ 1.10+ 12.5+5.75+0.03+0.65+0.17+0.54+0.88+6.40=331.53 acres. 

2. RPWs that flow directly or indirectly into TNWs. 
0 Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributaiy is perennial: 
[] Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section IIl.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
[J Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant nexus with a 

1NW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

.. D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributaty remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
Q Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

D. which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
tJ which ai·e or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
tJ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapa11os. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0. Other non-wetland waters: acres. 

Identify type(s) of waters: 
[J Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements . 
. D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MER). 

tJ
Q........ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MER 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[g] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
rg{ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

Q Data sheets prepared by the Corps: 
D Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[g] U.S. Geological Survey map(s). Cite scale & quad name: 7.5 minute Winnabow quad. 
[g] USDA Natural Resources Conservation Service Soil Survey. Citation: Brunswick County Soil Survey. 
[83 National wetlands inventory map(s). Cite name: USFWS Google Earth kmz layer. 
D State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
rgi· Photographs: igj Aerial (Name & Date): NAPP 1998 infrared & Microsoft Bing recent true-color. 

or D Other (Name & Date): 
[83 Previous determination(s). File no. and date ofresponse letter: survey signed 9/10/2001 (AID unknown). 
D Applicable/supporting case law: 
0 Applicable/suppotiing scientific literature: 
0: Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 





Brunswick Forest - West of Railroad 

Adjacent to Town Creek (TNW) 

Wetland Information 

Acres (from 2015 survevl 

286.69 

16.29 

0,53 

1.10 

12.50 

5.75 

0.03 

0.65 

0.17 

0.54 

0.88 

6.40 

Tvoe(NCWAMl 

Riverine Swamp Forest 

Riverine Swamp Forest 

Headwater Forest 

Basin Wetland 

Pocosin 

Riverine Swamp Forest 

Riverine Swamp Forest 

Riverine Swamp Forest 

Riverine Swamp Forest 

Headwater Forest 

Bottomland Hardwood 

Bottomland Hardwood 

Characteristics 

Abuts south property line/fown Creek. Mature hardwood canopy. Beaver swamp 

on widest drain near road currently resembles Non-Tidal Freshwater Marsh. 

Abuts west PL Mature hardwood canopy. No culvert where it joins road at 

eastern end b/c east side of road flows east. 

Dominated by red maples. High ground on south and east sides was verified at 

site visit. 

Depression surrounded by high ground. 

North of tree farm. Contains an Island on west side where it transitions into 

Headwater Forest around island. 

Northeast of tree farm. Dominated by cypress and flooded by beavers at south 

end. 

Same as above but on south side of dirt road. 

Same as above but dominated by shrubs due to beaver flooding. 

Same as above but different polygon b/c of property line. 

Southeast corner of project area. Hardwood finger drain off RSF that transitions 

into pines at upper end. 

Swamp biackgum drain abutting stream. 

Same as above but different polygon b/c of road with cufvert. 





APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

SA-tor 
B. DISTRicToFFicE,FILENAME,ANDNUMBER: SkW-"'oa:t- ~c::L'B~" ~oot _ Olld.-~ 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: Brunwick Forest- west ofrailroad J 

State:NC County/parish/borough: Brunswick City: Leland 
Center coordinates of site (lat/long in degree decimal format): Lat. 34.173855° ;N, Long. -78.050415° !«!. 

Universal Transverse Mercator: 17S 771885.59 mE 3785360.04 mN 
Name of nearest waterbody: Goodland Branch 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Town Creek 
Name of watershed or Hydrologic Unit Code (HUC): Cape Fear River Basin 
.[gl Check if map/diagram ofreview area and/or potential jurisdictional areas is/are available upon request. 
Cl Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
E( Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There /AliP:~!trfCll>i.Jifl "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in 
the review area. [Required] 

Q Waters subject to the ebb and flow of the tide. 
8 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ~f~ "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

.
0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
.:t81 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
r8J. Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
.ill Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
E( Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: ~ 2,800 linear feet: 3 width (ft) and/or acres. 
Wetlands: 5.96+0.98+5.31+2.04+24.97+0.11+3.17=42.54 acres. 

c. Limits (boundaries) of jurisdiction based on: [087;J)~lineatiil&M:ilnJ.la1 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 





SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below. 

1. TNW 
Identify 1NW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: 800 1acres 
Drainage area: 300 [~ci'~~, 
Average annual rainfall: 58 inches 
Average annual snowfall: 0 inches 

Physical Characteristics: 
(a) Relationship with 1NW: 

[8J Tributary flows directly into 1NW. 
D Tributary flows through :P1ci{Jj(s~ tributaries before entering 1NW. 

Project waters are lff ohle~s) river miles from 1NW. 
Project waters are ~"<ibie~sj river miles from RPW. 
Project waters are il:(g:!g~§~j, aerial (straight) miles from 1NW. 
Project waters are ~ (orleiis), aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: no. 

Identify flow route to 1NW5
: Goodland Branch--> Town Creek. 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 





(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
~ Manipulated (man-altered). Explain: channelized. 

Tributary properties with respect to top of bank (estimate): 
Average width: 3 feet 
Average depth: 3 feet 
Average side slopes: ~e~ti~af{I:l or-less). 

Primary tributary substrate composition (check all that apply): 
D Silts ~ Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool comple~es: Explain: absent. 
Tributary geometry: [l~Iati\'eJYstraigli~ 
Tributary gradient (approximate average slope): 2 % 

(c) Flow: 
Tributary provides for: ~eas_()naffioWi 
Estimate average number of flow events in review area/year: ~~IQ 

Describe flow regime: confined. 
Other information on duration and volume: 

Surface flow is: Confine~. Characteristics: 

Subsurface flow: [tJ:nkilO"'W~. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
~ OHWM6 (check all indicators that apply): 

D Concrete 
0Muck 

Explain: stable. 

D clear, natural line impressed on the bank ~ the presence of litter and debris 
~ changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
~ vegetation matted down, bent, or absent D sediment sorting 
~ leaf litter disturbed or washed away D scour 
D sediment deposition ~ multiple observed or predicted flow events 
~ water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: water clear. 
Identify specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain :findings: 
D Fish/spawn areas. Explain fmdings: . 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain :findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: 5.96+0.98+5.31+2.04+24.97+0.l 1+3.17=42.54 acres 
Wetland type. Explain: depressions & bottomland. 
Wetland quality. Explain: moderate. 

Project wetlands cross or serve as state boundaries. Explain: no. 

(b) General Flow Relationship with Non-1NW: 
Flow is: [nfrb11ifteD.tiJo:h\. Explain: 

Surface flow is: ~ls,~cr1it~ 
Characteristics: 

Subsurface flow: lPJ!k110w~. Explain :findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-1NW: 
[Z] Directly abutting 

connection . 

[Z] Not directly abutting 
[Z] Discrete wetland hydrologic connection. Explain: The 2.04 acre wetland has an ephemeral surface water 

[Z] Ecological connection. Explain: The 5.96 and 0.98 acre wetlands appear to drain to RPW based on USGS topo. 
[Z] Separated by berm/barrier. Explain: The 5.31 acre wetland is separated only by a spoil pile. 

( d) Proximity (Relationship) to 1NW 
Project wetlands are ~~5, river miles from 1NW. 
Project waters ar.e. ~t~t)es.s) aerial ~s~aig~t) miles from 1NW. 
Flow is from: ~e!la&<l!~ .. n~vjg.ii!JJl\.~for~. 
Estimate approximate location of wetland as within the §oli-yearor•grl\ll.t~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: water clear. 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
[Z] Vegetation type/percent cover. Explain: various. 
D Habitat for: 

D Federally Listed species. Explain :findings: 
D Fish/spawn areas. Explain :findings: . 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain :findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis:~ 
Approximately ( 42.54 ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) 
N 
N 
N 
N 
y 
y 
y 

Size (in acres) 
5.96 
0.98 
5.31 
2.04 
24.97 
0.11 
3.17 

Directly abuts? (Y /N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: potential wildlife habitat, pollutant 
removal, stormwater retention. 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: The adjacent wetlands all have ecological and/or surface water connections as discussed in section III.B.2. The 
adjacent wetlands all appear to connect to the RPW via subsurface drainage according to topographic data. The wetlands were all 
considered to be jurisdictional during a previous JD. The RPW flows directly into a TNW. The tributary in combination with all 
of its adjacent wetlands appear to have a significant nexus which affects the biological, physical, and chemical integrity of the 
receiving TNW. 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 



Cl TNWs: linear feet width (ft), Or, acres . 
. 0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
18] Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: The lower end of Goodland Branch is mapped perennial on the USGS topo. 
J8l Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section ill.B. Provide rationale indicating that tributary flows 
seasonally: The upper end of Goodland Branch is mapped as inte1mittent on the USGS topo. This portion also exhibited low 
flow and faint OHWM indicators during the most recent site visit . 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
.[gi Tributary waters: 2,800 linear feet 3 width (ft). 
0: Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs . 
. CI Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data suppotting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
[] Tributary waters: linear feet width (ft). 
[] Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[8J Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

jg! Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: The abutting wetlands are all either part of the continuous polygon which includes the 
RPW or separated by roads with culverts. 

[] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 24.97+0.11+3.17=28.25 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs . 
. [g! Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supp01ting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: 5.96+0.98+5.31+2.04=14.29 acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0: Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section ill.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the irnpoundment of a jurisdictional tributaiy remains jurisdictional. 
[] Demonstrate that irnpoundment was created from "waters of the U.S.," or 
01 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
.0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 



E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

Q which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
[] which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
8 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
Q Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Q If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "STYANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR) . 

• ~_:_•--__ - Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
L::..J Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
[]- Other non-wetland waters: acres. List type of aquatic resource: 
LJ. Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
J:J Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DA TA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
fg] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation rep01t. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
t:f Corps navigable waters' study: 
Q U.S. Geological Survey Hydrologic Atlas: 

[] USGS NHD data. 
[] USGS 8 and 12 digit HUC maps. 

[gl U.S. Geological Survey map(s). Cite scale & quad name: 7.5 minute Winnabow quad. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Brunswick County Soil Survey. 
J8] National wetlands inventory map(s). Cite name: USFWS Google Earth kmz layer. 

10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 State/Local wetland inventory map(s): 
D FEMNFIRM maps: 
l£I 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
lZJ Photographs: ~Aerial (Name & Date): NAPP 1998 infrared & Microsoft Bing recent true-color. 

or D Other (Name & Date): 
~ Previous dete1mination(s). File no. and date of response letter: survey signed 9/10/2001 (AID unknown). 
0 Applicable/supporting case law: 
.DD. Applicable/supporting scientific literature: 

Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



Brunswick Forest - West of Railroad 

Adjacent/Abutting Goodland Branch (RPW) 

Wetland Information 

Acres {from 2015 survev) Tvoe (NC WAMl 

5.96 Basin Wetland 

0.98 Basin Wetland 

5.31 Headwater Forest 

2.04 Basin Wetland 

24.97 Riverine Swamp Forest 

0.11 Headwater Forest 

3.17 Headwater Forest 

Characteristics Abuts RPW? 

Near northwest corner of project area, Data point 1 taken here. Depression 
No 

dominated by buttressed swamp blackgums, red maples, and loblolly pines. 

Just northwest of above wetland and abutting western property lfne. Similar to 

above wetland. 
No 

Northernmost wetland separated from RPW only by spoil pile. Hardwoods in 
No 

interior and pines on edge. 

Just north of 3-way dirt road intersection. Dominated by cypress In interior with 
pocosin species on edge. 

No 

Hardwood drains converging into beaver swamp at downstream end near road. Yes 

Upper end of the southernmost RSF drain. Polygon separated by dirt road but 

connected by culvert. 
Yes 

Just north of above wetland. Also connected to southernmost RSF drain through 
culvert but polygon separated by dirt road. 

Yes 





   

 

   
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 18, 2015    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington Regulatory Field Office, Sunset Reach and Rockhill Road 
Tract, SAW-2007-00881  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State:North Carolina   County/parish/borough: New Hanover  City: Castle Hayne 
Center coordinates of site (lat/long in degree decimal format):  Lat. 34.309812° N, Long. -77.954000° W.  
           Universal Transverse Mercator: 18S / 228157.17 mE / 3800467.47 mN 
Name of nearest waterbody: Northeast Cape Fear River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Northeast Cape Fear River 
Name of watershed or Hydrologic Unit Code (HUC): 03030007 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:          
 Field Determination.  Date(s): 6/17/2014 

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain: Northeast Cape Fear River. 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:          linear feet:      width (ft) and/or       acres.  
  Wetlands: ~84 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  
Explain: Upland dug ponds where material was used for I-140 bypass.   



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW: Northeast Cape Fear River.    

 
 Summarize rationale supporting determination: Corps navigable waters study. 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”: Wetlands are tidal marsh abutting the Northeast Cape Fear 
River. 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 

 

 

 

  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  
 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or, < 1 acres.    
   Wetlands adjacent to TNWs: ~84 acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   
 



 

 

 

 

   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet     width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name:Castle Hayne; 1-600'; 1990. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:New Hanover County Soil Survey. 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):1998 & 2012 NAPP.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter: SAW-2007-881-065 (3/8/2007) & SAW-2007-00579 (4/9/2008). 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 
 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 18, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, Jim Yonkers/407 Marshland Drive, Landfall, SAW-
2009-01907 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: North Carolina County/parish/borough: New Hanover City: Wilmington 

Center coordinates of site (lat/long in degree decimal format): Lat. 34.2513088000144°, Long. -77.81406826415° 
Universal Transverse Mercator: 18 240856.21 3793604.64 

Name of nearest waterbody: Howe Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Howe Creek 
Name of watershed or Hydro logic Unit Code (HUC): New. North Carolina., 3030001 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different 

JD form: 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
~Field Determination. Date(s): November 21, 2013 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transpoti interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
~Wetlands adjacent to TNWs 
0 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet, wide, and/or acres. 
Wetlands: 0.17 acres. 

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section 111.A.l and Section 111.D.t. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.I and 2 
and Section 111.D.t.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: Howe Creek 

Summarize rationale supporting determination: Al water; tidal 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": Wetland abuts the open water which is connect to Howe 

Creek. 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for 
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributaiy flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributaiy substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 
D water staining 
D other (list): 

D Discontinuous OHWM.7 Explain: 

D the presence of litter and debris 
D destruction of terrestrial vegetation 
D the presence of wrack line 
D sediment sorting 
D scour 
D multiple observed or predicted flow events 
D abrupt change in plant community 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Propetiies: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Smface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

· D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being petformed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
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of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributmy, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle suppoti functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet, wide, Or acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
D Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributmy is perennial: 
D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet wide. 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supp01ting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet, wide. 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

8See Footnote# 3. 
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D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale indicating that 
tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an RPW: 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a .TNW are jurisdictional. Data suppotiing this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet, wide. 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

D Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapmws. 
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D Non-wetland waters (i.e., rivers, streams): linear feet, wide. 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, wide. 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
1:8] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
1:8] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

1:8] Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters' study: 
D U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

1:8] U.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-SCOTTS HILL 
1:8] USDA Natural Resources Conservation Service Soil Survey. Citation: New Hanover County Soil Survey 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Ve1iical Datum of 1929) 
1:8] Photographs: 1:8] Aerial (Name & Date): New Hanover Color Aerials 2010 

or D Other (Name & Date): 
D Previous determination(s). File no. and date ofresponse letter: 
D Applicable/suppo1ting case law: 
D Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 





   

 

   
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 

A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 4, 2015    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington, New Hanover County Kure Beach, SAW-2010-1825  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State: NC   County/parish/borough: New Hanover  City: Kure Beach 
Center coordinates of site (lat/long in degree decimal format):  Lat. 34.01288° N, Long. -77.89953° W.  
           Universal Transverse Mercator:       
Name of nearest waterbody: Atlantic Ocean 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Atlantic Ocean 
Name of watershed or Hydrologic Unit Code (HUC): 03030001 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: March 4, 2015    
 Field Determination.  Date(s):      

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain: The Atlantic Ocean is used to transport interstate and foreign commerce. 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:  linear feet:  width (ft) and/or 7.1 acres.  
  Wetlands:       acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Established by mean (average) high waters. 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW: Atlantic Ocean.    

 
 Summarize rationale supporting determination: The Atlantic Ocean is subject to the ebb and flow of the tide and is used to transport 

interstate and foreign commerce and is a navigable water of the United States pursuant to the policies and criteria found at 33 
CFR 329. 

 
 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  



 

 

 

 

 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  

                                                 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or, 7.1 acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   
 



 

 

 

 

   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:  acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: NCDCM and New Hanover County. 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 1:24000 Duart. 
 USDA Natural Resources Conservation Service Soil Survey. Citation: Harnett County. 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date): .  

    or  Other (Name & Date): Site photographs.  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify): NCDCM Bio report. 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 
 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 17, 2015  
 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, Proposed Walmart, NC Hwy 87, Spout Springs, 

SAW-2013-02338  
 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is located west of Hwy 87/NC 24, approximately one 
mile north of the intersection of Hwy 87/NC 24 with Nursery Road in Spout Springs, Harnett County, North Carolina. 

 State: North Carolina  County/parish/borough: Harnett  City:  Spout Springs 
Center coordinates of site (lat/long in degree decimal format):  Lat. 35.244511°, Long. -79.025883°  
 Universal Transverse Mercator: 17 679615.9 3901945  
Name of nearest waterbody:  Muddy Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cape Fear River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Cape Fear. North Carolina., 3030004  

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a different 

JD form:       
 
D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: March 17, 2015      
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Pick List  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]  
  Waters subject to the ebb and flow of the tide. 
  Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:       
 
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
 a. Indicate presence of waters of U.S. in review area (check all that apply): 1 
  TNWs, including territorial seas   
  Wetlands adjacent to TNWs  
  Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
  Non-RPWs that flow directly or indirectly into TNWs    
  Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
  Impoundments of jurisdictional waters 
  Isolated (interstate or intrastate) waters, including isolated wetlands 
 
 b. Identify (estimate) size of waters of the U.S. in the review area: 
 Non-wetland waters: 88 linear feet, 3 wide, and/or       acres. 
 Wetlands: 0.032 acres. 
 
 c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
 Elevation of established OHWM (if known):       
 
 2. Non-regulated waters/wetlands (check if applicable):3 
  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:       
 
SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 

                                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW 
 Identify TNW:       
 
 Summarize rationale supporting determination:       
 
 2. Wetland adjacent to TNW   
 Summarize rationale supporting conclusion that wetland is “adjacent”:       
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
 
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  

 
 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 
 (i) General Area Conditions: 
 Watershed size:       Pick List 
 Drainage area:       Pick List 
 Average annual rainfall:       inches 
 Average annual snowfall:       inches 
 
 (ii) Physical Characteristics: 
 (a) Relationship with TNW: 
  Tributary flows directly into TNW. 
  Tributary flows through 3 tributaries before entering TNW. 
 
 Project waters are  Pick List river miles from TNW. 
 Project waters are  1 (or less) river miles from RPW. 
 Project waters are  10-15 aerial (straight) miles from TNW. 
 Project waters are  1 (or less) aerial (straight) miles from RPW. 
 Project waters cross or serve as state boundaries. Explain:       
 
 Identify flow route to TNW5: UT to Muddy Creek>Muddy Creek>Little River 
 Tributary stream order, if known:       
 
 (b) General Tributary Characteristics (check all that apply): 
 Tributary is:  Natural 
  Artificial (man-made).  Explain:       
  Manipulated  (man-altered).  Explain:       

                                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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 Tributary properties with respect to top of bank (estimate): 
 Average width: 3 feet 
 Average depth:       feet 
 Average side slopes: Pick List. 
 

 Primary tributary substrate composition (check all that apply): 
  Silts  Sands  Concrete 
  Cobbles  Gravel  Muck 
  Bedrock  Vegetation.  Type/% cover:       
  Other. Explain:       
 
 Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:       
 Presence of run/riffle/pool complexes.  Explain:       
 Tributary geometry: Meandering 
 Tributary gradient (approximate average slope):       % 
 
 (c) Flow:  
 Tributary provides for: Perennial 
 Estimate average number of flow events in review area/year: Pick List 
 Describe flow regime:       
 Other information on duration and volume:       
 
 Surface flow is: Discrete and confined.  Characteristics:       
 
 Subsurface flow: Unknown.  Explain findings:       
  Dye (or other) test performed:       
 
 Tributary has (check all that apply): 
  Bed and banks   
  OHWM6 (check all indicators that apply):  
  clear, natural line impressed on the bank  the presence of litter and debris 
  changes in the character of soil  destruction of terrestrial vegetation 
  shelving  the presence of wrack line 
  vegetation matted down, bent, or absent  sediment sorting 
  leaf litter disturbed or washed away  scour 
  sediment deposition   multiple observed or predicted flow events 
  water staining  abrupt change in plant community 

  other (list):       
  Discontinuous OHWM.7  Explain:       
 
 If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
  High Tide Line indicated by:  Mean High Water Mark indicated by: 
  oil or scum line along shore objects  survey to available datum; 
  fine shell or debris deposits (foreshore)  physical markings; 
  physical markings/characteristics  vegetation lines/changes in vegetation types.  
  tidal gauges 
  other (list):       
 
 (iii) Chemical Characteristics: 
 Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  

Explain: water appears discolored in photographs submitted with application  
 Identify specific pollutants, if known:       
 
 (iv) Biological Characteristics.  Channel supports (check all that apply): 
  Riparian corridor.  Characteristics (type, average width):       
  Wetland fringe.  Characteristics:       
  Habitat for: 
  Federally Listed species.  Explain findings:       
  Fish/spawn areas.  Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
                                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 
 
 (i)  Physical Characteristics: 
 (a) General Wetland Characteristics: 
 Properties: 
 Wetland size: 0.32 acres 
 Wetland type.  Explain: riparian 
 Wetland quality.  Explain:       
 Project wetlands cross or serve as state boundaries. Explain:       
 
 (b) General Flow Relationship with Non-TNW: 
 Flow is: Perennial flow. Explain: wetland abuts streams; streams flow through wetland 
 
 Surface flow is: Pick List 
 Characteristics:       
 
 Subsurface flow: Unknown.  Explain findings:       
  Dye (or other) test performed:       
 
 (c) Wetland Adjacency Determination with Non-TNW: 
  Directly abutting  
  Not directly abutting 
  Discrete wetland hydrologic connection.  Explain:       
  Ecological connection.  Explain:       
  Separated by berm/barrier.  Explain:       
 
 (d) Proximity (Relationship) to TNW 
 Project wetlands are Pick List river miles from TNW. 
 Project waters are  10-15 aerial (straight) miles from TNW. 
 Flow is from: Wetland to navigable waters. 
 Estimate approximate location of wetland as within the Pick List floodplain. 
 
 (ii) Chemical Characteristics: 
 Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.).  Explain:       
 Identify specific pollutants, if known:       

 
 (iii) Biological Characteristics.  Wetland supports (check all that apply): 

  Riparian buffer.  Characteristics (type, average width):       
  Vegetation type/percent cover.  Explain:       
  Habitat for: 

  Federally Listed species.  Explain findings:       
  Fish/spawn areas. Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
 
 3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: 1 
 Approximately       acres in total are being considered in the cumulative analysis. 
 
 For each wetland, specify the following: 
 
 Directly abuts? (Y/N)  Size (in acres) Directly abuts? (Y/N) Size (in acres) 
                         
 Y 0.32             
                         
 
 Summarize overall biological, chemical and physical functions being performed:       
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
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wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:       
 
 2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:       

 
 3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:       

 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

 1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
  TNWs:       linear feet,       wide, Or       acres. 
  Wetlands adjacent to TNWs:       acres. 
 
 2. RPWs that flow directly or indirectly into TNWs.   
  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: based on presence and duration of baseflow; OHWM; geomorphology, biology and hydrology 
indicators 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:       

 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters: 88 linear feet 3 wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 3. Non-RPWs8 that flow directly or indirectly into TNWs. 
  Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
 Provide estimates for jurisdictional waters within the review area (check all that apply): 
    Tributary waters:        linear feet,       wide. 
    Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  

                                                                 
8See Footnote # 3.   
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  Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale indicating that 
tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an RPW: 
      

 
  Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:       

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 
 
 5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 

 
 6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide estimates for jurisdictional wetlands in the review area:       acres. 
 
 7. Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  
  Demonstrate that impoundment was created from “waters of the U.S.,” or 
  Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
  Demonstrate that water is isolated with a nexus to commerce (see E below).   
 
 
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

  which are or could be used by interstate or foreign travelers for recreational or other purposes. 
  from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
  which are or could be used for industrial purposes by industries in interstate commerce. 
  Interstate isolated waters.  Explain:       
  Other factors.  Explain:       
 
 Identify water body and summarize rationale supporting determination:  
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet,       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
  Wetlands:       acres. 
 
 
F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
  Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  
  Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 

“Migratory Bird Rule” (MBR). 
  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:       
  Other: (explain, if not covered above):       
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

                                                                 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres. List type of aquatic resource:       
  Wetlands:       acres. 
 
 Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 

a finding is required for jurisdiction (check all that apply): 
  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres.  List type of aquatic resource:       
  Wetlands:       acres. 
 
SECTION IV:  DATA SOURCES. 
 
A. SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
  Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:       
  Data sheets prepared/submitted by or on behalf of the applicant/consultant.  
  Office concurs with data sheets/delineation report. 
  Office does not concur with data sheets/delineation report. 
  Data sheets prepared by the Corps:       
  Corps navigable waters’ study:       
  U.S. Geological Survey Hydrologic Atlas:       
  USGS NHD data. 
  USGS 8 and 12 digit HUC maps. 
  U.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-OVERHILLS  
  USDA Natural Resources Conservation Service Soil Survey. Citation:       
  National wetlands inventory map(s).  Cite name:       
  State/Local wetland inventory map(s):       
  FEMA/FIRM maps:       
  100-year Floodplain Elevation is:       (National Geodectic Vertical Datum of 1929) 
  Photographs:  Aerial (Name & Date):       
 or  Other (Name & Date): 2/11/2015 
  Previous determination(s).  File no. and date of response letter:       
  Applicable/supporting case law:       
  Applicable/supporting scientific literature:       
  Other information (please specify):       
 
B. ADDITIONAL COMMENTS TO SUPPORT JD:  
 
      



   

   

APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

 

SECTION I:  BACKGROUND INFORMATION 

A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 3/10/2015    

 

B.   DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-L/Lot 61 Harbour Landing/SAW-2014-00395  

 

C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State:  North Carolina   County/parish/borough: Brunswick  City:  Calabash 

Center coordinates of site (lat/long in degree decimal format):  Lat. 33.5239° N, Long. -78.3240° W.  

           Universal Transverse Mercator:       

Name of nearest waterbody:    AIWW 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:  AIWW 

Name of watershed or Hydrologic Unit Code (HUC):   03040207 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  

 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     

 

D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:          

 Field Determination.  Date(s): 3/4/2014 

 

SECTION II:  SUMMARY OF FINDINGS 

A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 

 

There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 

review area. [Required]    

 Waters subject to the ebb and flow of the tide. 

 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 

 

B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  

 

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

 

 1. Waters of the U.S. 

  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 

    TNWs, including territorial seas   

    Wetlands adjacent to TNWs  

    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  

    Non-RPWs that flow directly or indirectly into TNWs    

    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 

    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 

    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    

    Impoundments of jurisdictional waters 

    Isolated (interstate or intrastate) waters, including isolated wetlands 

   

 b. Identify (estimate) size of waters of the U.S. in the review area: 

  Non-wetland waters: 150 linear feet:  width (ft) and/or       acres.  

  Wetlands:  ~0.1 acres.         

  

  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 

   Elevation of established OHWM (if known):     .  

 

 2.  Non-regulated waters/wetlands (check if applicable):3 

   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 

(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

SECTION III:  CWA ANALYSIS 

 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

 

 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 

and Section III.D.1.; otherwise, see Section III.B below.  

 

 1. TNW     

  Identify TNW:  .    

 

 Summarize rationale supporting determination:  . 

 

 2. Wetland adjacent to TNW   

  Summarize rationale supporting conclusion that wetland is “adjacent”:   . 

   

 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

 

 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  

  

 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 

(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 

skip to Section III.D.4.  

 

 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 

relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 

though a significant nexus finding is not required as a matter of law. 

 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 

waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 

analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 

the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 

the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 

and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  

 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

 

 (i) General Area Conditions: 

  Watershed size: 11.5 square miles 

  Drainage area: ~ 50  acres 

  Average annual rainfall: ~ 45 inches 

  Average annual snowfall:       inches 

  

 (ii)  Physical Characteristics: 

 (a) Relationship with TNW: 

   Tributary flows directly into TNW.   

   Tributary flows through Pick List tributaries before entering TNW.   

 

  Project waters are  1 (or less) river miles from TNW.     

  Project waters are  1 (or less) river miles from RPW.     

  Project waters are  1 (or less) aerial (straight) miles from TNW.     

  Project waters are  1 (or less) aerial (straight) miles from RPW.     

  Project waters cross or serve as state boundaries. Explain:      .  

 

 Identify flow route to TNW5: Tributary flows south into AIWW. 

  Tributary stream order, if known:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 

West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 

 

 

 

  

 (b) General Tributary Characteristics (check all that apply): 

  Tributary is:    Natural  

     Artificial (man-made).  Explain:      . 

     Manipulated  (man-altered).  Explain:      . 

 

  Tributary properties with respect to top of bank (estimate): 

  Average width: 4 feet 

  Average depth: 2 feet 

  Average side slopes: 2:1.   

 

  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   

   Cobbles     Gravel    Muck   

   Bedrock    Vegetation.  Type/% cover:       

   Other. Explain:      . 

  

  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain: Fairly stable. 

  Presence of run/riffle/pool complexes.  Explain: Absent. 

  Tributary geometry: Relatively straight  

  Tributary gradient (approximate average slope): ~2 % 

  

 (c) Flow:  

  Tributary provides for: Seasonal flow 

  Estimate average number of flow events in review area/year: 6-10  

 Describe flow regime:      . 

  Other information on duration and volume:      .  

 

  Surface flow is: Discrete and confined.  Characteristics:      . 

  

  Subsurface flow: Unknown.  Explain findings:      .  

   Dye (or other) test performed:      . 

  

  Tributary has (check all that apply): 

  Bed and banks   

   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   

     changes in the character of soil   destruction of terrestrial vegetation  

     shelving   the presence of wrack line 

     vegetation matted down, bent, or absent  sediment sorting   

     leaf litter disturbed or washed away  scour  

     sediment deposition    multiple observed or predicted flow events  

     water staining   abrupt change in plant community        

     other (list):       

  Discontinuous OHWM.7  Explain:     .  

 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 

     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 

    fine shell or debris deposits (foreshore)   physical markings; 

    physical markings/characteristics  vegetation lines/changes in vegetation types.  

    tidal gauges 

    other (list): 

  

  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  

Explain: Water color is clear. 

         Identify specific pollutants, if known:      .  

 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 

the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 

regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 

    Riparian corridor.  Characteristics (type, average width):      . 

    Wetland fringe.  Characteristics: Acer rubrum, Ilex opaca, Nyssa sylvatica. 

    Habitat for: 

   Federally Listed species.  Explain findings:      .  

   Fish/spawn areas. Explain findings:      . 

   Other environmentally-sensitive species.  Explain findings:      . 

   Aquatic/wildlife diversity.  Explain findings:      . 

 

 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 

 (i)  Physical Characteristics:  

 (a) General Wetland Characteristics: 

  Properties: 

   Wetland size:     acres 

   Wetland type.  Explain:     . 

   Wetland quality.  Explain:     . 

  Project wetlands cross or serve as state boundaries. Explain:      .  

   

(b) General Flow Relationship with Non-TNW: 

  Flow is: Pick List. Explain:      . 

   

  Surface flow is: Pick List   

    Characteristics:      . 

    

    Subsurface flow: Pick List.  Explain findings:      . 

   Dye (or other) test performed:      . 

 

 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  

   Not directly abutting 

    Discrete wetland hydrologic connection.  Explain:      . 

    Ecological connection.  Explain:      . 

    Separated by berm/barrier.  Explain:      . 

 

 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 

   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   

  Estimate approximate location of wetland as within the Pick List floodplain. 

  

 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  

 

  (iii) Biological Characteristics.  Wetland supports (check all that apply): 

    Riparian buffer.  Characteristics (type, average width):     . 

    Vegetation type/percent cover.  Explain:     .  

    Habitat for:  

   Federally Listed species.  Explain findings:     . 

   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 

   Aquatic/wildlife diversity.  Explain findings:     . 

 

3. Characteristics of all wetlands adjacent to the tributary (if any)  

 All wetland(s) being considered in the cumulative analysis: Pick List    

 Approximately (       ) acres in total are being considered in the cumulative analysis. 

 

  



 

 

 

 

 For each wetland, specify the following: 

 

  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 

                                      

                                       

                              

                                       

 

  Summarize overall biological, chemical and physical functions being performed:      . 

 

 

 

C. SIGNIFICANT NEXUS DETERMINATION  

 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 

by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 

of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  

Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 

of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 

wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 

outside of a floodplain is not solely determinative of significant nexus.  

 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 

discussed in the Instructional Guidebook. Factors to consider include, for example: 

 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   

 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    

 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  

 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   

 

 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 

 

 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 

  

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 

adjacent wetlands, then go to Section III.D:      . 

 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 

Section III.D:      . 

 

 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 

   TNWs:      linear feet     width (ft), Or,      acres.    

   Wetlands adjacent to TNWs:   acres. 

 

2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial:  . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 

jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 

seasonally: Bed and bank largely absent, some vegetation was seen growing in channel. However, water was seen in channel 

during one site visit. 

 

   



 

 

 

 

 

   Provide estimates for jurisdictional waters in the review area (check all that apply): 

     Tributary waters: 150 linear feet 3-4width (ft).     

     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 

    
 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 

   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    

 

  Provide estimates for jurisdictional waters within the review area (check all that apply): 

     Tributary waters:        linear feet     width (ft).     

     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 

 

 

 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  

     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  

    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  

    directly abutting an RPW:      . 

 

     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 

abutting an RPW: Wetlands are located on either side of RPW with no uplands in between. 

 

  Provide acreage estimates for jurisdictional wetlands in the review area: 0.1 acres.  

 

 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  

   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 

conclusion is provided at Section III.C.     

   

  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  

 

 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   
  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 

conclusion is provided at Section III.C. 

 

  Provide estimates for jurisdictional wetlands in the review area:      acres.  

 

 7.  Impoundments of jurisdictional waters.9 

 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 

   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 

   Demonstrate that water is isolated with a nexus to commerce (see E below).   

 

  

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 

SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 

   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 

   which are or could be used for industrial purposes by industries in interstate commerce. 

   Interstate isolated waters.  Explain:     . 

   Other factors.  Explain:     . 

 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 

review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  

 



 

 

 

 

 Identify water body and summarize rationale supporting determination:      . 

 

 

 

 Provide estimates for jurisdictional waters in the review area (check all that apply): 

   Tributary waters:      linear feet     width (ft).     

   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 

   Wetlands:    acres.   

 

 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   

    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 

“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  

  Other: (explain, if not covered above):      . 

 

 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 

judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 

 Lakes/ponds:      acres.        

 Other non-wetland waters:      acres. List type of aquatic resource:      . 

 Wetlands:      acres.         

 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 

a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 

 Lakes/ponds:      acres. 

 Other non-wetland waters:      acres.  List type of aquatic resource:      . 

 Wetlands:      acres. 

 

 

SECTION IV:  DATA SOURCES. 

 

A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 

 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 

 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   

  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 

 Corps navigable waters’ study:     . 

 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   

  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: Calabash. 

 USDA Natural Resources Conservation Service Soil Survey. Citation:  GIS Data. 

 National wetlands inventory map(s).  Cite name:     . 

 State/Local wetland inventory map(s):     . 

 FEMA/FIRM maps:     . 

 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 

 Photographs:  Aerial (Name & Date):1998 and 2012 NAPP.  

    or  Other (Name & Date):     .  

 Previous determination(s).  File no. and date of response letter:     . 

 Applicable/supporting case law:     . 

 Applicable/supporting scientific literature:     . 

 Other information (please specify):LiDAR. 

      

             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 

 

 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): jO...h()O.((~ 2J I 2-DlS 

B. DISTRICTOFFICE,FILENAME,ANDNUMBER: SAW- 01)1"--l- DOT-12; 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State:NC County/parish/borough: Harnett County City: Erwin 
Center coordinates of site (lat/long in degree decimal format): Lat. 35.374249° N, Long. -78.740614° W. 

Universal Transverse Mercator: 
Name of nearest waterbody: Cape Fear River 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cape Fear River 
Name of watershed or Hydrologic Unit Code (HUC): 03030004 
[8J Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
D Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR pati 329) in the 
review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
[8J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
[8J Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
[8J Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) si:re of waters of the U.S. in the review area: 
Non-wetland waters: ±831 linear feet (Stream I-Int - ±20 I linear feet; Stream 2-Per: ±630 linear feet: Varies width (ft) and/or 

acres. 
Wetlands: ±0. 72 acres (Wetland A: ±0.65 acres; Wetland B: ±0.07 acres. 

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least"seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTION III: CW A ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section 111.A.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.1 and 2 
and Section Ill.D.1.; otherwise, see Section 111.B below. 

1. TNW 
Identify 1NW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section Ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for 
the tributary, Section 111.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section Ill.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: ±500 acres 
Drainage area: ± I 07 acres 
Average annual rainfall: 46. 19 inches 
Average annual snowfall: 2.45 inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

[8J Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are 1 (or less) river miles from TNW. 
Project waters are 1 (or less) river miles from RPW. 
Project waters are 1 (or less) aerial (straight) miles from TNW. 
Project waters are 1 (or less) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: Stream I (Intermittent RPW) flows south into Stream 2 (Perennial RPW), which flows west 

into Cape Fear River (TNW). 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary stream order, if known: I. 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: l2l Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary prope1iies with respect to top of bank (estimate): 
Average width: 3 feet 
Average depth: I feet 
Average side slopes: 2:1. 

Primary tributary substrate composition (check all that apply): 
l2l Silts l2l Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
D Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Stable. 
Presence of run/riffle/pool complexes. Explain: Run/riffle/pool complexes were present. 
Tributary geometry: Meandering 
Tributary gradient (approximate average slope): <2 % 

(c) Flow: 
Tributary provides for: Seasonal flow 
Estimate average number of flow events in review area/year: 11-20 

Describe flow regime: Intermittent. 
Other information on duration and volume: 

Surface flow is: Confined. Characteristics: 

Subsurface flow: Unknown. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
121 Bed and banks 
121 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent l2l sediment sorting 
l2l leaf litter disturbed or washed away D scour 
l2l sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: Water was clear, supportive of aquatic life. 
Identify specific pollutants, if known: Unknown. 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
1:81 Riparian corridor. Characteristics (type, average width): Riparian corridor was wooded throughout. 
1:81 Wetland fringe. Characteristics: Stream I flows through Wetland A. 
1:81 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
1:81 Aquatic/wildlife diversity. Explain findings: Evidence of wildlife use observed. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Propetties: 
Wetland size: ±0.72 acres - Wetland A (Abutting Streams 1&2): ±0.65 acres; Wetland B (Adjacent, non-abutting 

Stream 2):± 0.07 acres 
Wetland type. Explain:Headwater Forest. 
Wetland quality. Explain:Moderate - Small size and loosely connected to larger wetlands within the landscape. 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Ephemeral flow. Explain: 

Surface flow is: Overland sheetflow 
Characteristics: 

Subsurface flow: Unknown. Explain findings: 
D Dye (or other) test performed: 

( c) Wetland Adjacency Determination with Non-TNW: 
1:81 Directly abutting 
1:81 Not directly abutting 

1:81 Discrete wetland hydrologic connection. Explain: Wetland B has a discrete hydrologic connection to Stream 2 
through an ephemeral channel (ditch). 

D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are 1 (or less) river miles from TNW. 
Project waters are 1 (or less) aerial (straight) miles from TNW. 
Flow is from: Wetfand to navigable waters. 
Estimate approximate location of wetland as within the 100 - 500-year floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: Water color was stained. 
Identify specific pollutants, if known: Unknown. 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
1:81 Riparian buffer. Characteristics (type, average width):Forested - 200 If average width. 
1:81 Vegetation type/percent cover. Explain:Forested - 80%. 
1:81 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
1:81 Aquatic/wildlife diversity. Explain findings:Evidence ofwidlife usage observed. 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: 2 
Approximately ( ±0.72) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (Y/N) 
Wetland A (Y) 
Wetland B (N) 

Size (in acres) 
±0.65 acres 
±0.07 acres 

Directly abuts? (Y/N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: The adjacent wetlands (Wetlands A & 
B), in combination with the intermittent RPW tributary (Stream 1) have the capacity to hold/carry floodwaters to the TNW (Cape Fear River) 
resulting in the ability to reduce overall flood waters within the TNW. In addition, these features can provide habitat and lifecycle support 
functions for species present in the TNW by providing an initial source of carbon and other nutrients available for nutrient cycling within the 
aquatic regime. Leaf packs, insect larvae and other life sustaining components are contributed to the TNW from these features. The overall 
physical and biological integrity of the TNW are enhanced by the adjacent Wetlands A & Band the RPW (Stream 1) .. 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IIl.D: Wetland B has a discrete hydrologic connection to Stream 2 (Perennial RPW) through an ephemeral channel (ditch). 
Wetland B affects the overall physical and biolgical integrity of the TNW (Cape Fear River) and therefore has a signficant nexus 
with the Cape Fear River . 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands acljacent to TNWs: acres. 



2. RPWs that flow directly or indirectly into TNWs. 
[8] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Stream 2 was determined to be a perennial stream based on the NCDWQ Identification Methods for the 
Origins of Intermittent and Perennial Streams. 

[8] Tributaries ofTNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: Stream 1 was determined to be intermittent based on the NCDWQ Identification Methods for the Origins of 
Intermittent and Perennial Streams. 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[8] Tributary waters: ±831 linear feet: Stream l(lnt) - ±201 linear feet; Stream 2 (Per) - ±630 linear feet varies width (ft). 
D Other non-wetland waters: acres. 

Identify type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data suppo1ting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[8] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[8] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting anRPW: Drainage patterns were observed within Wetland A which flow directly into Stream 2 
with no phyisical barriers impeding flow. 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section IIl.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: \Vetland A: ±0.65 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[8] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supp01ting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: Wetland B: ±0.07 acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supp01ting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 



E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
t8J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Withers & Ravenel. 
t8J Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data 
0 USGS 8 and 12 digit HUC maps. 

t8J U.S. Geological Survey map(s). Cite scale & quad name: Lillington Quad - I :24000. 
[8J USDA Natural Resources Conservation Service Soil Survey. Citation: Harnett County Soil Survey - 1994. 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 

10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Me111orm11l11m Regarding CWA Act Jurisdiction Following Rapmws. 



D FEMA/FIRM maps: 
D IOO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[gl Photographs: [gl Aerial (Name & Date):NC OneMap Color Aerials - 2013. 

or D Other (Name & Date): 
D Previous determination(s). File no. and date ofresponse letter: 
D Applicable/supporting case law: 
D Applicable/suppotting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DA TE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): .._) Cl/y\Ll..liX :J 2l 1 :2--o\5 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SA:LD- (){)14 ~CO~( 3 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State: NC County/parish/borough: New Hanover City: Wilmington 
Center coordinates of site (lat/long in degree decimal format): Lat. 34.924452° N, Long. -77.842308° W. 

Universal Transverse Mercator: 
Name of nearest waterbody: Smith Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cape Fear River 
Name of watershed or Hydrologic Unit Code (HUC): Cape Fear - 03030007 
[81 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check ifother sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
D Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
[81 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
[81 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: ±380 linear feet: 13 width (ft) and/or acres. 
Wetlands: ±1.0 acres. 

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.I and Section IJI.D.1. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2 
and Section 111.D.1.; otherwise, see Section IIl.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

~ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Atiificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributaty provides for: Pick List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
71bid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Prope1iies: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

( d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? CY/N) Size (in acres) Directly abuts? CY/N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and Iifecycle suppo1i functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section Ill.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[8] Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: The onsite tributary was determined to be perennial based on the NCDWQ Identification Methods for 
the Origins of Intermittent and Perennial Streams. 

D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributmy waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributmy waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[8] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[8] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Drainage patterns were observed within the onsite wetlands flowing directly into the 
perennial tributary unimpeded by physical barriers. 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributmy to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data suppo1ting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributmy remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Comt decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

D Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[8J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Withers & Ravenel. 
[8J Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation rep01t. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters' study: 
D U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8J U.S. Geological Survey map(s). Cite scale & quad name: Scotts Hill Quad - 1 :24000. 
[8J USDA Natural Resources Conservation Service Soil Survey. Citation: New Hanover Co. Soil Survey- 1977. 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Ve1tical Datum of 1929) 
[8J Photographs: [8J Aerial (Name & Date): New Hanover Co. Color Aerials - 2010. 

or D Other (Name & Date): 
D Previous determination(s). File no. and date ofresponse letter: 
D Applicable/suppo1ting case law: 
D Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 





   

 

   
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 17, 2015    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington Regulatory Field Office, Greenview Ranches Lot, SAW-2014-
01209  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State:North Carolina   County/parish/borough: New Hanover  City: Wilmington 
Center coordinates of site (lat/long in degree decimal format):  Lat. 34.297898° N, Long. 77.811713° W.  
           Universal Transverse Mercator: 18S / 241213.84 mE / 3798767.53 mN 
Name of nearest waterbody:  Pages Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Pages Creek 
Name of watershed or Hydrologic Unit Code (HUC): 03030007 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:          
 Field Determination.  Date(s): 7/1/2014 

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:          linear feet:      width (ft) and/or       acres.  
  Wetlands: 0.25 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  
Explain:      .   



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 
 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 

 

 

 

  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  
 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:0.25acres 
   Wetland type.  Explain:Depressional/Pocosin. 
   Wetland quality.  Explain:Low. 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: No Flow . Explain:      . 
   
  Surface flow is: Not present   
    Characteristics:      . 
    
    Subsurface flow: Unknown.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain: Connected via hydric soils. 
    Ecological connection.  Explain: Ecological cooridor for wildlife. 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are 2-5 river miles from TNW. 
   Project waters are  2-5 aerial (straight) miles from TNW. 

  Flow is from: No Flow.   
  Estimate approximate location of wetland as within the 500-year or greater floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain: No Water Present. 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:100% FAC or Wetter Vegetation.  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:Deer, Opossum, Raccoon, Bobcat. 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: 2    
 Approximately ( 0.25 ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
    N             0.24           

   N          0.01           
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed: Wetlands in combination with similarly 

situated wetlands in vicinity provide ecological uplift to downstream waters and wildlife in area. 
 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: Wetland and associated downstream RPW has capacity to transfer nutrients and organic carbon to downstream 
foodwebs. As the wetland acts as headwaters to Pages Creek, it benefits the physical, chemical, and biological integrity of Pages 
Creek, a TNW. 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 



 

 

 

 

 
   
 
   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet     width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area: 0.25 acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 
 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name:Scotts Hill, 1990. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:USGS Soil Survey GIS Data. 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):NAPP - 1998 & 2012.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 



 

 

 

 

 
 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERL"IINATION (JD): October 29, 
2014 

B. DISTRICT OFFICE, FILE NAME, AND NIThtIBER: CESAW-RG, SAW-2014-01846 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Randolph City: Grays Chapel 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.826047/-
79.684767 
Universal Transverse Mercator: 
Name of nearest waterbody: Branch Sandy Creek 
Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: Deep River 
Name of watershed or Hydrologic Unit Code (HUC): Cape Fear 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: November 3, 2014 
D Field Determination. Date(s): 

SECTION II: SU1"1MARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Appear to be no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR 
part 329) in the review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETER1"IINATION OF JURISDICTION. 

There Are "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D 1NWs, including territorial seas 
D Wetlands adjacent to 1NWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into 1NWs 
D Non-RPWs that flow directly or indirectly into 1NWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into 1NWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into 1NWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into 1NWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 150 linear feet: 3-6 width (ft) and/or acres. 
Wetlands: 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.I and 2 and Section III.D.1.; otherwise, see Section IIl.B below. · 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is.also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RP\V, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TMV. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section 111.B.I for the tributary, Section III.B.2 for any onsite 
wetlands, and Section ID.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section m.C below. 

1. Characteristics ofnon-TMVs that flow directly or indirectly into TMV 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
~ Tributary flows through 2 tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 

3 Supporting documentation is presented in Section III.F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

I I 

Project waters are 1 (or less) river miles from RPW. 
Project waters are 5-10 aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: Branch Sandy Creek>Deep River. 

Tributary stream order, if known: 

(b) General Tributaiy Characteristics (check all that apply): 
Tributary is: ~ Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: PickList. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Seasonal flo"; 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/yeai·: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Discrete and confined. Chai·acteristics: 

Subsurface flow: Unknown. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
~ Bed and banks 
~ OHWM6 (check all indicators that apply): 
~ clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving · D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow 

' D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to dete1mine lateral extent of CW A jurisdiction (check all that 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



D High Tide Line indicated by: D Mean High Water Mark indicated by: 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, ifknown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/ban'ier. Explain: 

( d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 



I I 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY/N) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TN\V, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TMV, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to 1NWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that supp01i downstream foodwebs? 
• Does the tributaty, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNW s. Explain fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 



D. DETERlVIINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D lNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[8] Tributaries of 1NW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map 1 :24,000. Professionals in 
the field observed flow levels and development of bed and bank structures in the stream, indicative of 
perennial flow and flow was observed during a period of extended dry weather, indicating that flow 
likely continues to flow year-round. 

D Tributaries oflNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 
tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[8] Tributary waters: 150 linear feet 3-6 width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a lNW or an RPW, but flows directly or indirectly into a lNW, and it has a significant 

nexus with a lNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW:. 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have wh'en considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexµs with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

8See Footnote# 3. 



7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE CUMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

D Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
18'.1 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
D Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 

9 To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



D Office does not concur with data sheets/delineation repo1t. 
D Data sheets prepared by the Corps:. 
D Corps navigable waters' study: 
D U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

t8] U.S. Geological Survey map(s). Cite scale & quad name: Grays Chapel. 
t8J USDA Natural Resources Conservation Service Soil Survey. Citation: USDA Web Soil Survey. 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) · 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
D Previous determination(s). File no. and date ofresponse letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COJVIMENTS TO SUPPORT JD: 



   

 

   
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 19, 2015    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington Regulatory Field Office, 1237 Pinfish Lane and 604 N 
Carolina Ave, saw-2014-01862  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State: North Carolina   County/parish/borough: New Hanover  City: Carolina Beach 
Center coordinates of site (lat/long in degree decimal format):  Lat. 34.0247° N, Long. -78.9027° W.  
           Universal Transverse Mercator:       
Name of nearest waterbody: Carolina Lake 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cape Fear River 
Name of watershed or Hydrologic Unit Code (HUC): 03030005 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:          
 Field Determination.  Date(s): 10/8/2014 

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:          linear feet:      width (ft) and/or       acres.  
  Wetlands: 0.02  acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  
Explain:      .   



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 
 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size: ~ 40 square miles 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through 2 tributaries before entering TNW.   
 
  Project waters are  1-2 river miles from TNW.     
  Project waters are  1 (or less) river miles from RPW.     
  Project waters are  1 (or less) aerial (straight) miles from TNW.     
  Project waters are  1 (or less) aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5: UT flows to Carolina Lake, which then flows to Cape Fear River. 
  Tributary stream order, if known:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 

 

 

 

  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width: 2  feet 
  Average depth: 2 feet 
  Average side slopes: 3:1 .   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Relatively straight  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Seasonal flow 
  Estimate average number of flow events in review area/year: 20 (or greater)  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Overland sheetflow.  Characteristics:      . 
  
  Subsurface flow: Unknown.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  
 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size: 0.22 acres 
   Wetland type.  Explain: Depression. 
   Wetland quality.  Explain: Low to medium- surrounded by development. 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Ephemeral flow. Explain:      . 
   
  Surface flow is: Overland sheetflow   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain: Wetlands appear to be connected via stormwater swales to 
RPW. 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are 1-2 river miles from TNW. 
   Project waters are  1 (or less) aerial (straight) miles from TNW. 

  Flow is from: Wetland to navigable waters.   
  Estimate approximate location of wetland as within the 50 - 100-year floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:Gordonia lasianthus, Cyrilla racemiflora, Smilax..  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: Wetlands are adjacent based on proximity to tributary and location of stormwater swales that flow to RPW; other 
maps indicate that wetlands were likely abutting RPW prior to development. Wetlands within development flow through ditches to 
Carolina Lake, through Hennikers Ditch/RPW and flow into the Cape Fear River. 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 



 

 

 

 

   
 
   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet     width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area: 0.02 acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

 
 Identify water body and summarize rationale supporting determination:      . 
 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: Carolina Beach. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:NRCS gis data. 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):2012 and 1998 NAPP.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 



 

 

 

 

 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 5, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, Raven Rock State Park Equestrian Trail, SAW-
2015-00197 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 1550 River Road Fuquay Varina, NC 
State: North Carolina County/parish/borough: Harnett City: Lillington 

Center coordinates of site (lat/long in degree decimal format): Lat. 35.48378°, Long. -78.89446° 
Universal Transverse Mercator: 17 691010.47 3928732.39 

Name of nearest waterbody: Cape Fear River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cape Fear River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Cape Fear. North Carolina., 3030004 
~ Check if map/diagram ofreview area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different 

JD form: 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
~Field Determination. Date(s): February 5, 2015 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~ic]{:Lis~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ~i~ "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including teU"itorial seas 
D Wetlands adjacent to TNWs 
~Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 25 linear feet, 3 wide, and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: [Establis)led by oi:lwMi 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.1 and Section ID.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ID.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below. 

1. TNW 
Identify 1NW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section ID.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ID.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section ID.C below. 

1. Characteristics of non-TNW s that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: )>ick.Ljs~ 
Drainage area: )>iel{I,js~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 
~ Tributary flows directly into TNW. 
D Tributary flows through Eicl(Lis~ tributaries before entering TNW. 

Project waters are ~(9~i~ss) river miles from TNW. 
Project waters are i;jck~i,s't river miles from RPW. 
Project waters are ·. J~k,~is~ aerial (straight) miles from TNW. 
Project waters are · )i,:J{_;L_is! aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: UT to Cape Fear River>Cape Fear River 

Tributary stream order, if known: 

(b) General Tributaiy Characteristics (check all that apply): 
Tributary is: ~ Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: . feet 
Average side slopes: [Pick.]_;is1. 

Primary tributary substrate composition (check all that apply): 
~ Silts ~ Sands 
~ Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: tributary is relatively stable. Carries 
sediment load from upstream, likely from eroding equestrian crossing 

Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: /MC'andefing 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ifiitermiiiellti>ii_fiiofaeaso~a1t1()~ 
Estimate average number of flow events in review area/year: :J='!t.~kI,i~f 

Describe flow regime: intermittent at crossing; becomes perennial approximately 125 feet downstream at 
head cut 

Other information on duration and volume: 

Surface flow is: piscl'ete andchnflne~. Characteristics: 

Subsurface flow: [Un.know~. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
~ Bed and banks 
~ OHWM6 (check all indicators that apply): 
~ clear, natural line impressed on the bank 
~ changes in the character of soil 
D shelving 
~ vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
~ sediment deposition 
D water staining 
D other (list): 

D Discontinuous OHWM.7 Explain: 

D the presence of litter and debris 
D destruction ofteil'estrial vegetation 
D the presence of wrack line 
~ sediment sorting 
D scour 
D multiple observed or predicted flow events 
D abrupt change in plant community 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: clear 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
~ Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 
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D Other environmentally-sensitive species. Explain findings: stream is located within a State Park which is 
relatively undisturbed and provides habitat for wildlife in the area 

D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-1NW: 
Flow is: :t'i<!lcJ.i~l Explain: 

Surface flow is: :rick.J:,is~ 
Characteristics: 

Subsurface flow: [Pj(!l{Li~j. Explain findings: 
D Dye (or other) test petformed: 

( c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

( d) Proximity (Relationship) to TNW 
Project wetlands are pick:I.;is! river miles from TNW. 
Project waters are ,PickJ,is~ aerial (straight) miles from TNW. 
Flow is from: '.PtckI,,isJ 
Estimate approximate location of wetland as within the )>iekLis~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: )>ickl,is! 
Approximately acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 
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A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNW s, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle suppo1t functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIl.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet, wide, Or acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
D Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
l8'J Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: OHWM;presence and duration offlow;bed and bank 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet wide. 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet, wide. 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 

8See Footnote# 3. 
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D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale indicating that 

tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an RPW: 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section IIl.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that irnpoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet, wide. 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratmy Bird Rule" (MBR). 

D Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, wide. 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, wide. 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
D Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation repo1t. 

D Data sheets prepared by the Corps: 
D Corps navigable waters' study: 
D U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-MAMERS 
D USDA Natural Resources Conservation Service Soil Survey. Citation: 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: ~Aerial (Name & Date): Sim Suite February 9, 2015 

or D Other (Name & Date): 
D Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
~ Other information (please specify): site visit conducted by the Corps, NC DENR Parks and Recreation and NC DENR DWR 

verified the presence of the stream channel and flow regime on 2-5-2015 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 





   
   

APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 3, 2015    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER:Wilmington, Evans, George / Residential / JD, SAW-2015-00383  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State:NC   County/parish/borough: Pender  City: Topsail Beach 
Center coordinates of site (lat/long in degree decimal format):  Lat. 34.3784° N, Long. -77.6153° W.  
           Universal Transverse Mercator:       
Name of nearest waterbody: Topsail Sound 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Topsail Sound 
Name of watershed or Hydrologic Unit Code (HUC): New - 030300001 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:          
 Field Determination.  Date(s): November 2014 

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters: 100 linear feet:      width (ft) and/or       acres.  
  Wetlands: 0.9 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW: Topsail Sound.    

 
 Summarize rationale supporting determination: Tidal area historically used for boat traffic. 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”: Wetlands are tidal areas with CAMA vegetation that has a 
direcl connection to Topsail Sound to the west of the subject propety.  The wetland area delineated with flags A1-A9 are adjacent to the 
coastal wetland, but are currently physically separated by a narrow driveway. 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  



 

 

 

 

 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  

                                                 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs: 100linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs: 0.9acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   
 



 

 

 

 

   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet     width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:Needham Environmental, Inc. 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name:1:24 k Holly Ridge, NC. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:NRCS Web Soil Survey-Pender County. 
 National wetlands inventory map(s).  Cite name:USF&WS Wetland Mapper. 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):Google Earth 1993-2015.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:199401577 and later reaffirmed on 9/3/03. 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 
 



   

   

APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

 

SECTION I:  BACKGROUND INFORMATION 

A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 24, 2015    

 

B.   DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-L/Carolina Beach Greenway Project/SAW-2015-00392  

 

C.   PROJECT LOCATION AND BACKGROUND INFORMATION: Carolina Beach Greenway Wetland Delineation: Year Round 

and Seasonal RPWs flow to TNW Cape Fear River. NC SID: 18 - (87.5).   

State:  NC   County/parish/borough: New Hanover  City: Carolina Beach 

Center coordinates of site (lat/long in degree decimal format):  Lat. 34.021468° N, Long. -77.905922° W.  

           Universal Transverse Mercator:       

Name of nearest waterbody: Cape Fear River. SID: 18 - (87.5). 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cape Fear River. 

Name of watershed or Hydrologic Unit Code (HUC): Lower Cape Fear River - HUC 03040203 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  

 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     

 

D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:          

 Field Determination.  Date(s): 12/2/2014 

 

SECTION II:  SUMMARY OF FINDINGS 

A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 

 

There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 

review area. [Required]    

 Waters subject to the ebb and flow of the tide. 

 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 

 

B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  

 

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

 

 1. Waters of the U.S. 

  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 

    TNWs, including territorial seas   

    Wetlands adjacent to TNWs  

    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  

    Non-RPWs that flow directly or indirectly into TNWs    

    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 

    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 

    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    

    Impoundments of jurisdictional waters 

    Isolated (interstate or intrastate) waters, including isolated wetlands 

   

 b. Identify (estimate) size of waters of the U.S. in the review area: 

  Non-wetland waters: 853' (yr round 551', seasonal 302) linear feet: 3-6 width (ft) and/or       acres.  

  Wetlands:       acres.         

  

  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 

   Elevation of established OHWM (if known):     .  

 

 2.  Non-regulated waters/wetlands (check if applicable):3 

   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 

(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

SECTION III:  CWA ANALYSIS 

 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

 

 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 

and Section III.D.1.; otherwise, see Section III.B below.  

 

 1. TNW     

  Identify TNW:      .    

 

 Summarize rationale supporting determination:      . 

 

 2. Wetland adjacent to TNW   

  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   

 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

 

 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  

  

 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 

(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 

skip to Section III.D.4.  

 

 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 

relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 

though a significant nexus finding is not required as a matter of law. 

 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 

waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 

analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 

the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 

the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 

and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  

 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

 

 (i) General Area Conditions: 

  Watershed size: 4.5 acres 

  Drainage area: 4.5  acres 

  Average annual rainfall: 56  inches 

  Average annual snowfall: 2 inches 

  

 (ii)  Physical Characteristics: 

 (a) Relationship with TNW: 

   Tributary flows directly into TNW.   

   Tributary flows through 2 tributaries before entering TNW.   

 

  Project waters are  1 (or less) river miles from TNW.     

  Project waters are  Pick List river miles from RPW.     

  Project waters are  1 (or less) aerial (straight) miles from TNW.     

  Project waters are  Pick List aerial (straight) miles from RPW.     

  Project waters cross or serve as state boundaries. Explain: No.  

 

 Identify flow route to TNW5: Seasonal RPW 1 flows into year round RPW 1 then into year round RPW 2 then into TNW 

Cape Fear River. 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 

West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 

 

 

 

  Tributary stream order, if known: 1. 

  

 (b) General Tributary Characteristics (check all that apply): 

  Tributary is:    Natural  

     Artificial (man-made).  Explain:      . 

     Manipulated  (man-altered).  Explain: Naturalized ditch with seasonal flow. 

 

  Tributary properties with respect to top of bank (estimate): 

  Average width: 5-8 feet 

  Average depth: 5 feet 

  Average side slopes: 3:1 .   

 

  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   

   Cobbles     Gravel    Muck   

   Bedrock    Vegetation.  Type/% cover: Graminoids 50% 

   Other. Explain:      . 

  

  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain: Stable. 

  Presence of run/riffle/pool complexes.  Explain: absent. 

  Tributary geometry: Relatively straight  

  Tributary gradient (approximate average slope): 1 % 

  

 (c) Flow:  

  Tributary provides for: Seasonal flow 

  Estimate average number of flow events in review area/year: 11-20  

 Describe flow regime: intermittent. 

  Other information on duration and volume:      .  

 

  Surface flow is: Discrete and confined.  Characteristics:      . 

  

  Subsurface flow: No.  Explain findings: Does not appear connected to ground water table.  

   Dye (or other) test performed:      . 

  

  Tributary has (check all that apply): 

  Bed and banks   

   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   

     changes in the character of soil   destruction of terrestrial vegetation  

     shelving   the presence of wrack line 

     vegetation matted down, bent, or absent  sediment sorting   

     leaf litter disturbed or washed away  scour  

     sediment deposition    multiple observed or predicted flow events  

     water staining   abrupt change in plant community        

     other (list):       

  Discontinuous OHWM.7  Explain: .  

 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 

     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 

    fine shell or debris deposits (foreshore)   physical markings; 

    physical markings/characteristics  vegetation lines/changes in vegetation types.  

    tidal gauges 

    other (list): 

  

  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  

Explain: water is clear. 

         Identify specific pollutants, if known:  .  

 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 

the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 

regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 

    Riparian corridor.  Characteristics (type, average width): forested, 20 feet. 

    Wetland fringe.  Characteristics: forested, 10 feet. 

    Habitat for: 

   Federally Listed species.  Explain findings:      .  

   Fish/spawn areas. Explain findings:      . 

   Other environmentally-sensitive species.  Explain findings:      . 

   Aquatic/wildlife diversity.  Explain findings: Potential habitat for macro invertibrates, amphibians and reptiles. 

 

 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 

 (i)  Physical Characteristics:  

 (a) General Wetland Characteristics: 

  Properties: 

   Wetland size: acres 

   Wetland type.  Explain: . 

   Wetland quality.  Explain: . 

  Project wetlands cross or serve as state boundaries. Explain:      .  

   

(b) General Flow Relationship with Non-TNW: 

  Flow is: Pick List. Explain:      . 

   

  Surface flow is: Pick List   

    Characteristics:      . 

    

    Subsurface flow: Pick List.  Explain findings:      . 

   Dye (or other) test performed:      . 

 

 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  

   Not directly abutting 

    Discrete wetland hydrologic connection.  Explain:      . 

    Ecological connection.  Explain:      . 

    Separated by berm/barrier.  Explain:      . 

 

 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 

   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   

  Estimate approximate location of wetland as within the Pick List floodplain. 

  

 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  

 

  (iii) Biological Characteristics.  Wetland supports (check all that apply): 

    Riparian buffer.  Characteristics (type, average width):     . 

    Vegetation type/percent cover.  Explain:     .  

    Habitat for:  

   Federally Listed species.  Explain findings:     . 

   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 

   Aquatic/wildlife diversity.  Explain findings:     . 

 

3. Characteristics of all wetlands adjacent to the tributary (if any)  

 All wetland(s) being considered in the cumulative analysis: Pick List    

 Approximately (       ) acres in total are being considered in the cumulative analysis. 

 

  



 

 

 

 

 For each wetland, specify the following: 

 

  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 

                                 

                                  

                                 

                                 

 

  Summarize overall biological, chemical and physical functions being performed:      . 

 

 

 

C. SIGNIFICANT NEXUS DETERMINATION  

 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 

by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 

of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  

Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 

of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 

wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 

outside of a floodplain is not solely determinative of significant nexus.  

 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 

discussed in the Instructional Guidebook. Factors to consider include, for example: 

 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   

 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    

 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  

 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   

 

 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 

 

 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 

  

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 

adjacent wetlands, then go to Section III.D:      . 

 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 

Section III.D:  . 

 

 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 

   TNWs:      linear feet     width (ft), Or,      acres.    

   Wetlands adjacent to TNWs:  acres. 

 

2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Ground water flowing into tributary. Hydric soils in channel. 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 

jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 

seasonally: Tributary has vegetation in channel. Tributary was observed with and without flow. 

 

   

 



 

 

 

 

   Provide estimates for jurisdictional waters in the review area (check all that apply): 

     Tributary waters:  853' (yr round 551', seasonal 302)  linear feet 3-6 width (ft).     

     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 

    
 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 

   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    

 

  Provide estimates for jurisdictional waters within the review area (check all that apply): 

     Tributary waters:        linear feet     width (ft).     

     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 

 

 

 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  

     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  

    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  

    directly abutting an RPW:      . 

 

     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 

abutting an RPW:      . 

 

  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  

 

 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  

   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 

conclusion is provided at Section III.C.     

   

  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  

 

 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   
  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 

conclusion is provided at Section III.C. 

 

  Provide estimates for jurisdictional wetlands in the review area:  acres.  

 

 7.  Impoundments of jurisdictional waters.9 

 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 

   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 

   Demonstrate that water is isolated with a nexus to commerce (see E below).   

 

  

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 

SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 

   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 

   which are or could be used for industrial purposes by industries in interstate commerce. 

   Interstate isolated waters.  Explain:     . 

   Other factors.  Explain:     . 

 

 Identify water body and summarize rationale supporting determination:      . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 

review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  

 



 

 

 

 

 

 

 

 Provide estimates for jurisdictional waters in the review area (check all that apply): 

   Tributary waters:      linear feet     width (ft).     

   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 

   Wetlands:    acres.   

 

 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   

    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 

“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  

  Other: (explain, if not covered above):      . 

 

 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 

judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 

 Lakes/ponds:      acres.        

 Other non-wetland waters:      acres. List type of aquatic resource:      . 

 Wetlands:      acres.         

 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 

a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 

 Lakes/ponds:      acres. 

 Other non-wetland waters:      acres.  List type of aquatic resource:      . 

 Wetlands:      acres. 

 

 

SECTION IV:  DATA SOURCES. 

 

A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 

 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:SEPi. 

 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   

  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 

 Corps navigable waters’ study:     . 

 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   

  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 7.5 Shallotte 1990. 

 USDA Natural Resources Conservation Service Soil Survey. Citation:Brunswick County soil survey. 

 National wetlands inventory map(s).  Cite name:     . 

 State/Local wetland inventory map(s):     . 

 FEMA/FIRM maps:     . 

 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 

 Photographs:  Aerial (Name & Date):  NC One map 2012.  

    or  Other (Name & Date):     .  

 Previous determination(s).  File no. and date of response letter:     . 

 Applicable/supporting case law:     . 

 Applicable/supporting scientific literature:     . 

 Other information (please specify):     . 

      

             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 

 

 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 2, 2015  
 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, Michael Fitzpatrick / Lot 22 Ocean Sound Village / 

Parecl ID 768B-22, SAW-2015-00414  
 
C. PROJECT LOCATION AND BACKGROUND INFORMATION:  

 State: North Carolina  County/parish/borough: Onslow  City:  North Topsail Beach 
Center coordinates of site (lat/long in degree decimal format):  Lat. 34.4902651110158°, Long. -77.4264252466358°  
 Universal Transverse Mercator: 18 277196.31 3819190.24  
Name of nearest waterbody:  ICW 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Onslow Bay  
Name of watershed or Hydrologic Unit Code (HUC): New. North Carolina., 3030001  

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a different 

JD form:       
 
D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:       
 Field Determination.  Date(s): 2/19/2015 

 
SECTION II:  SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]  
  Waters subject to the ebb and flow of the tide. 
  Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:       
 
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
 a. Indicate presence of waters of U.S. in review area (check all that apply): 1 
  TNWs, including territorial seas   
  Wetlands adjacent to TNWs  
  Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
  Non-RPWs that flow directly or indirectly into TNWs    
  Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
  Impoundments of jurisdictional waters 
  Isolated (interstate or intrastate) waters, including isolated wetlands 
 
 b. Identify (estimate) size of waters of the U.S. in the review area: 
 Non-wetland waters:       linear feet,       wide, and/or       acres. 
 Wetlands: 0.451 acres. 
 
 c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
 Elevation of established OHWM (if known):       
 
 2. Non-regulated waters/wetlands (check if applicable):3 
  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:       
 
SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 

                                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW 
 Identify TNW:       
 
 Summarize rationale supporting determination:       
 
 2. Wetland adjacent to TNW   
 Summarize rationale supporting conclusion that wetland is “adjacent”:       
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
 
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  

 
 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 
 (i) General Area Conditions: 
 Watershed size:       Pick List 
 Drainage area:       Pick List 
 Average annual rainfall:       inches 
 Average annual snowfall:       inches 
 
 (ii) Physical Characteristics: 
 (a) Relationship with TNW: 
  Tributary flows directly into TNW. 
  Tributary flows through Pick List tributaries before entering TNW. 
 
 Project waters are  Pick List river miles from TNW. 
 Project waters are  Pick List river miles from RPW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from RPW. 
 Project waters cross or serve as state boundaries. Explain:       
 
 Identify flow route to TNW5:       
 Tributary stream order, if known:       
 
 (b) General Tributary Characteristics (check all that apply): 
 Tributary is:  Natural 
  Artificial (man-made).  Explain:       
  Manipulated  (man-altered).  Explain:       

                                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 
 

 

- 3 - 
 

 

 
 Tributary properties with respect to top of bank (estimate): 
 Average width:       feet 
 Average depth:       feet 
 Average side slopes: Pick List. 
 

 Primary tributary substrate composition (check all that apply): 
  Silts  Sands  Concrete 
  Cobbles  Gravel  Muck 
  Bedrock  Vegetation.  Type/% cover:       
  Other. Explain:       
 
 Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:       
 Presence of run/riffle/pool complexes.  Explain:       
 Tributary geometry: Pick List 
 Tributary gradient (approximate average slope):       % 
 
 (c) Flow:  
 Tributary provides for: Pick List 
 Estimate average number of flow events in review area/year: Pick List 
 Describe flow regime:       
 Other information on duration and volume:       
 
 Surface flow is: Pick List.  Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 Tributary has (check all that apply): 
  Bed and banks   
  OHWM6 (check all indicators that apply):  
  clear, natural line impressed on the bank  the presence of litter and debris 
  changes in the character of soil  destruction of terrestrial vegetation 
  shelving  the presence of wrack line 
  vegetation matted down, bent, or absent  sediment sorting 
  leaf litter disturbed or washed away  scour 
  sediment deposition   multiple observed or predicted flow events 
  water staining  abrupt change in plant community 

  other (list):       
  Discontinuous OHWM.7  Explain:       
 
 If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
  High Tide Line indicated by:  Mean High Water Mark indicated by: 
  oil or scum line along shore objects  survey to available datum; 
  fine shell or debris deposits (foreshore)  physical markings; 
  physical markings/characteristics  vegetation lines/changes in vegetation types.  
  tidal gauges 
  other (list):       
 
 (iii) Chemical Characteristics: 
 Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  

Explain:       
 Identify specific pollutants, if known:       
 
 (iv) Biological Characteristics.  Channel supports (check all that apply): 
  Riparian corridor.  Characteristics (type, average width):       
  Wetland fringe.  Characteristics:       
  Habitat for: 
  Federally Listed species.  Explain findings:       
  Fish/spawn areas.  Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
                                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 
 
 (i)  Physical Characteristics: 
 (a) General Wetland Characteristics: 
 Properties: 
 Wetland size:       acres 
 Wetland type.  Explain:       
 Wetland quality.  Explain:       
 Project wetlands cross or serve as state boundaries. Explain:       
 
 (b) General Flow Relationship with Non-TNW: 
 Flow is: Pick List. Explain:       
 
 Surface flow is: Pick List 
 Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 (c) Wetland Adjacency Determination with Non-TNW: 
  Directly abutting  
  Not directly abutting 
  Discrete wetland hydrologic connection.  Explain:       
  Ecological connection.  Explain:       
  Separated by berm/barrier.  Explain:       
 
 (d) Proximity (Relationship) to TNW 
 Project wetlands are Pick List river miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Flow is from: Pick List. 
 Estimate approximate location of wetland as within the Pick List floodplain. 
 
 (ii) Chemical Characteristics: 
 Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.).  Explain:       
 Identify specific pollutants, if known:       

 
 (iii) Biological Characteristics.  Wetland supports (check all that apply): 

  Riparian buffer.  Characteristics (type, average width):       
  Vegetation type/percent cover.  Explain:       
  Habitat for: 

  Federally Listed species.  Explain findings:       
  Fish/spawn areas. Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
 
 3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List 
 Approximately       acres in total are being considered in the cumulative analysis. 
 
 For each wetland, specify the following: 
 
 Directly abuts? (Y/N)  Size (in acres) Directly abuts? (Y/N) Size (in acres) 
                         
                         
                         
 
 Summarize overall biological, chemical and physical functions being performed:       
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
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wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:       
 
 2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:       

 
 3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:       

 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

 1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
  TNWs:       linear feet,       wide, Or       acres. 
  Wetlands adjacent to TNWs: 0.451 acres. 
 
 2. RPWs that flow directly or indirectly into TNWs.   
  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial:       
  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 

jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:       

 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 3. Non-RPWs8 that flow directly or indirectly into TNWs. 
  Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
 Provide estimates for jurisdictional waters within the review area (check all that apply): 
    Tributary waters:        linear feet,       wide. 
    Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  

                                                                 
8See Footnote # 3.   
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  Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale indicating that 
tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an RPW: 
      

 
  Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:       

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 
 
 5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 

 
 6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide estimates for jurisdictional wetlands in the review area:       acres. 
 
 7. Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  
  Demonstrate that impoundment was created from “waters of the U.S.,” or 
  Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
  Demonstrate that water is isolated with a nexus to commerce (see E below).   
 
 
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

  which are or could be used by interstate or foreign travelers for recreational or other purposes. 
  from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
  which are or could be used for industrial purposes by industries in interstate commerce. 
  Interstate isolated waters.  Explain:       
  Other factors.  Explain:       
 
 Identify water body and summarize rationale supporting determination:  
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet,       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
  Wetlands:       acres. 
 
 
F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
  Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  
  Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 

“Migratory Bird Rule” (MBR). 
  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:       
  Other: (explain, if not covered above):       
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

                                                                 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres. List type of aquatic resource:       
  Wetlands:       acres. 
 
 Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 

a finding is required for jurisdiction (check all that apply): 
  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres.  List type of aquatic resource:       
  Wetlands:       acres. 
 
SECTION IV:  DATA SOURCES. 
 
A. SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
  Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:       
  Data sheets prepared/submitted by or on behalf of the applicant/consultant.  
  Office concurs with data sheets/delineation report. 
  Office does not concur with data sheets/delineation report. 
  Data sheets prepared by the Corps:       
  Corps navigable waters’ study:       
  U.S. Geological Survey Hydrologic Atlas:       
  USGS NHD data. 
  USGS 8 and 12 digit HUC maps. 
  U.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-SPICER BAY  
  USDA Natural Resources Conservation Service Soil Survey. Citation:       
  National wetlands inventory map(s).  Cite name:       
  State/Local wetland inventory map(s):       
  FEMA/FIRM maps:       
  100-year Floodplain Elevation is:       (National Geodectic Vertical Datum of 1929) 
  Photographs:  Aerial (Name & Date):       
 or  Other (Name & Date):       
  Previous determination(s).  File no. and date of response letter:       
  Applicable/supporting case law:       
  Applicable/supporting scientific literature:       
  Other information (please specify):       
 
B. ADDITIONAL COMMENTS TO SUPPORT JD:  
 
      



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 3, 2015  
 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, Badawi / Quality Properties / 779C-1 / Lot 1 Sound 

Side / Sea Ranches Section II, SAW-2015-00426  
 
C. PROJECT LOCATION AND BACKGROUND INFORMATION:  

 State: North Carolina  County/parish/borough: Onslow  City:  North Topsail Beach 
Center coordinates of site (lat/long in degree decimal format):  Lat. 34.5112666287238°, Long. -77.3815077790383°  
 Universal Transverse Mercator: 18 281376.55 3821421.69  
Name of nearest waterbody:  Old Sound Channel 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Onslow Bay  
Name of watershed or Hydrologic Unit Code (HUC): New. North Carolina., 3030001  

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a different 

JD form:       
 
D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:       
 Field Determination.  Date(s): 2/19/2015 

 
SECTION II:  SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]  
  Waters subject to the ebb and flow of the tide. 
  Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:       
 
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
 a. Indicate presence of waters of U.S. in review area (check all that apply): 1 
  TNWs, including territorial seas   
  Wetlands adjacent to TNWs  
  Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
  Non-RPWs that flow directly or indirectly into TNWs    
  Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
  Impoundments of jurisdictional waters 
  Isolated (interstate or intrastate) waters, including isolated wetlands 
 
 b. Identify (estimate) size of waters of the U.S. in the review area: 
 Non-wetland waters:       linear feet,       wide, and/or       acres. 
 Wetlands: 0.270 acres. 
 
 c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
 Elevation of established OHWM (if known):       
 
 2. Non-regulated waters/wetlands (check if applicable):3 
  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:       
 
SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 

                                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW 
 Identify TNW: Onslow Bay, Old Sound Channel 
 
 Summarize rationale supporting determination: tidal and navigable 
 
 2. Wetland adjacent to TNW   
 Summarize rationale supporting conclusion that wetland is “adjacent”: wetlands exist all the way to tidal influence 
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
 
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  

 
 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 
 (i) General Area Conditions: 
 Watershed size:       Pick List 
 Drainage area:       Pick List 
 Average annual rainfall:       inches 
 Average annual snowfall:       inches 
 
 (ii) Physical Characteristics: 
 (a) Relationship with TNW: 
  Tributary flows directly into TNW. 
  Tributary flows through Pick List tributaries before entering TNW. 
 
 Project waters are  Pick List river miles from TNW. 
 Project waters are  Pick List river miles from RPW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from RPW. 
 Project waters cross or serve as state boundaries. Explain:       
 
 Identify flow route to TNW5:       
 Tributary stream order, if known:       
 
 (b) General Tributary Characteristics (check all that apply): 
 Tributary is:  Natural 
  Artificial (man-made).  Explain:       
  Manipulated  (man-altered).  Explain:       

                                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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 Tributary properties with respect to top of bank (estimate): 
 Average width:       feet 
 Average depth:       feet 
 Average side slopes: Pick List. 
 

 Primary tributary substrate composition (check all that apply): 
  Silts  Sands  Concrete 
  Cobbles  Gravel  Muck 
  Bedrock  Vegetation.  Type/% cover:       
  Other. Explain:       
 
 Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:       
 Presence of run/riffle/pool complexes.  Explain:       
 Tributary geometry: Pick List 
 Tributary gradient (approximate average slope):       % 
 
 (c) Flow:  
 Tributary provides for: Pick List 
 Estimate average number of flow events in review area/year: Pick List 
 Describe flow regime:       
 Other information on duration and volume:       
 
 Surface flow is: Pick List.  Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 Tributary has (check all that apply): 
  Bed and banks   
  OHWM6 (check all indicators that apply):  
  clear, natural line impressed on the bank  the presence of litter and debris 
  changes in the character of soil  destruction of terrestrial vegetation 
  shelving  the presence of wrack line 
  vegetation matted down, bent, or absent  sediment sorting 
  leaf litter disturbed or washed away  scour 
  sediment deposition   multiple observed or predicted flow events 
  water staining  abrupt change in plant community 

  other (list):       
  Discontinuous OHWM.7  Explain:       
 
 If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
  High Tide Line indicated by:  Mean High Water Mark indicated by: 
  oil or scum line along shore objects  survey to available datum; 
  fine shell or debris deposits (foreshore)  physical markings; 
  physical markings/characteristics  vegetation lines/changes in vegetation types.  
  tidal gauges 
  other (list):       
 
 (iii) Chemical Characteristics: 
 Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  

Explain:       
 Identify specific pollutants, if known:       
 
 (iv) Biological Characteristics.  Channel supports (check all that apply): 
  Riparian corridor.  Characteristics (type, average width):       
  Wetland fringe.  Characteristics:       
  Habitat for: 
  Federally Listed species.  Explain findings:       
  Fish/spawn areas.  Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
                                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 
 
 (i)  Physical Characteristics: 
 (a) General Wetland Characteristics: 
 Properties: 
 Wetland size:       acres 
 Wetland type.  Explain:       
 Wetland quality.  Explain:       
 Project wetlands cross or serve as state boundaries. Explain:       
 
 (b) General Flow Relationship with Non-TNW: 
 Flow is: Pick List. Explain:       
 
 Surface flow is: Pick List 
 Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 (c) Wetland Adjacency Determination with Non-TNW: 
  Directly abutting  
  Not directly abutting 
  Discrete wetland hydrologic connection.  Explain:       
  Ecological connection.  Explain:       
  Separated by berm/barrier.  Explain:       
 
 (d) Proximity (Relationship) to TNW 
 Project wetlands are Pick List river miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Flow is from: Pick List. 
 Estimate approximate location of wetland as within the Pick List floodplain. 
 
 (ii) Chemical Characteristics: 
 Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.).  Explain:       
 Identify specific pollutants, if known:       

 
 (iii) Biological Characteristics.  Wetland supports (check all that apply): 

  Riparian buffer.  Characteristics (type, average width):       
  Vegetation type/percent cover.  Explain:       
  Habitat for: 

  Federally Listed species.  Explain findings:       
  Fish/spawn areas. Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
 
 3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List 
 Approximately       acres in total are being considered in the cumulative analysis. 
 
 For each wetland, specify the following: 
 
 Directly abuts? (Y/N)  Size (in acres) Directly abuts? (Y/N) Size (in acres) 
                         
                         
                         
 
 Summarize overall biological, chemical and physical functions being performed:       
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 



 
 

 

- 5 - 
 

 

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:       
 
 2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:       

 
 3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:       

 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

 1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
  TNWs: 75 linear feet,       wide, Or       acres. 
  Wetlands adjacent to TNWs: 0.270 acres. 
 
 2. RPWs that flow directly or indirectly into TNWs.   
  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial:       
  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 

jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:       

 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 3. Non-RPWs8 that flow directly or indirectly into TNWs. 
  Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
 Provide estimates for jurisdictional waters within the review area (check all that apply): 
    Tributary waters:        linear feet,       wide. 
    Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  

                                                                 
8See Footnote # 3.   



 
 

 

- 6 - 
 

 

  Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale indicating that 
tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an RPW: 
      

 
  Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:       

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 
 
 5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 

 
 6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide estimates for jurisdictional wetlands in the review area:       acres. 
 
 7. Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  
  Demonstrate that impoundment was created from “waters of the U.S.,” or 
  Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
  Demonstrate that water is isolated with a nexus to commerce (see E below).   
 
 
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

  which are or could be used by interstate or foreign travelers for recreational or other purposes. 
  from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
  which are or could be used for industrial purposes by industries in interstate commerce. 
  Interstate isolated waters.  Explain:       
  Other factors.  Explain:       
 
 Identify water body and summarize rationale supporting determination:  
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet,       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
  Wetlands:       acres. 
 
 
F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
  Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  
  Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 

“Migratory Bird Rule” (MBR). 
  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:       
  Other: (explain, if not covered above):       
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

                                                                 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres. List type of aquatic resource:       
  Wetlands:       acres. 
 
 Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 

a finding is required for jurisdiction (check all that apply): 
  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres.  List type of aquatic resource:       
  Wetlands:       acres. 
 
SECTION IV:  DATA SOURCES. 
 
A. SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
  Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:       
  Data sheets prepared/submitted by or on behalf of the applicant/consultant.  
  Office concurs with data sheets/delineation report. 
  Office does not concur with data sheets/delineation report. 
  Data sheets prepared by the Corps:       
  Corps navigable waters’ study:       
  U.S. Geological Survey Hydrologic Atlas:       
  USGS NHD data. 
  USGS 8 and 12 digit HUC maps. 
  U.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-SNEADS FERRY  
  USDA Natural Resources Conservation Service Soil Survey. Citation:       
  National wetlands inventory map(s).  Cite name:       
  State/Local wetland inventory map(s):       
  FEMA/FIRM maps:       
  100-year Floodplain Elevation is:       (National Geodectic Vertical Datum of 1929) 
  Photographs:  Aerial (Name & Date): Onslow GIS      
 or  Other (Name & Date):       
  Previous determination(s).  File no. and date of response letter:       
  Applicable/supporting case law:       
  Applicable/supporting scientific literature:       
  Other information (please specify):       
 
B. ADDITIONAL COMMENTS TO SUPPORT JD:  
 
      



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 10, 2015  
 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, William and Amanda Hyatt / 1321 New River Inlet 

Rd / Sea Ranches Pt / PIN 428820810237 / PIN 428820811209, SAW-2015-00480  
 
C. PROJECT LOCATION AND BACKGROUND INFORMATION:  

 State: North Carolina  County/parish/borough: Onslow  City:  North Topsail Beach 
Center coordinates of site (lat/long in degree decimal format):  Lat. 34.5118603244296°, Long. -77.3798469503273°  
 Universal Transverse Mercator: 18 281530.6 3821483.95  
Name of nearest waterbody:  Alligator Bay ICW 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Onslow Bay  
Name of watershed or Hydrologic Unit Code (HUC): New. North Carolina., 3030001  

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a different 

JD form:       
 
D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:       
 Field Determination.  Date(s): 3/3/2015 

 
SECTION II:  SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]  
  Waters subject to the ebb and flow of the tide. 
  Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:       
 
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
 a. Indicate presence of waters of U.S. in review area (check all that apply): 1 
  TNWs, including territorial seas   
  Wetlands adjacent to TNWs  
  Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
  Non-RPWs that flow directly or indirectly into TNWs    
  Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
  Impoundments of jurisdictional waters 
  Isolated (interstate or intrastate) waters, including isolated wetlands 
 
 b. Identify (estimate) size of waters of the U.S. in the review area: 
 Non-wetland waters:       linear feet,       wide, and/or       acres. 
 Wetlands: .30 acres. 
 
 c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
 Elevation of established OHWM (if known):       
 
 2. Non-regulated waters/wetlands (check if applicable):3 
  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:       
 
SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 

                                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW 
 Identify TNW: Alligator Bay, ICW 
 
 Summarize rationale supporting determination:       
 
 2. Wetland adjacent to TNW   
 Summarize rationale supporting conclusion that wetland is “adjacent”: wetlands bordering coastal marsh and subject to tidal 

flooding 
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
 
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  

 
 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 
 (i) General Area Conditions: 
 Watershed size:       Pick List 
 Drainage area:       Pick List 
 Average annual rainfall:       inches 
 Average annual snowfall:       inches 
 
 (ii) Physical Characteristics: 
 (a) Relationship with TNW: 
  Tributary flows directly into TNW. 
  Tributary flows through Pick List tributaries before entering TNW. 
 
 Project waters are  Pick List river miles from TNW. 
 Project waters are  Pick List river miles from RPW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from RPW. 
 Project waters cross or serve as state boundaries. Explain:       
 
 Identify flow route to TNW5:       
 Tributary stream order, if known:       
 
 (b) General Tributary Characteristics (check all that apply): 
 Tributary is:  Natural 
  Artificial (man-made).  Explain:       

                                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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  Manipulated  (man-altered).  Explain:       
 
 Tributary properties with respect to top of bank (estimate): 
 Average width:       feet 
 Average depth:       feet 
 Average side slopes: Pick List. 
 

 Primary tributary substrate composition (check all that apply): 
  Silts  Sands  Concrete 
  Cobbles  Gravel  Muck 
  Bedrock  Vegetation.  Type/% cover:       
  Other. Explain:       
 
 Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:       
 Presence of run/riffle/pool complexes.  Explain:       
 Tributary geometry: Pick List 
 Tributary gradient (approximate average slope):       % 
 
 (c) Flow:  
 Tributary provides for: Pick List 
 Estimate average number of flow events in review area/year: Pick List 
 Describe flow regime:       
 Other information on duration and volume:       
 
 Surface flow is: Pick List.  Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 Tributary has (check all that apply): 
  Bed and banks   
  OHWM6 (check all indicators that apply):  
  clear, natural line impressed on the bank  the presence of litter and debris 
  changes in the character of soil  destruction of terrestrial vegetation 
  shelving  the presence of wrack line 
  vegetation matted down, bent, or absent  sediment sorting 
  leaf litter disturbed or washed away  scour 
  sediment deposition   multiple observed or predicted flow events 
  water staining  abrupt change in plant community 

  other (list):       
  Discontinuous OHWM.7  Explain:       
 
 If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
  High Tide Line indicated by:  Mean High Water Mark indicated by: 
  oil or scum line along shore objects  survey to available datum; 
  fine shell or debris deposits (foreshore)  physical markings; 
  physical markings/characteristics  vegetation lines/changes in vegetation types.  
  tidal gauges 
  other (list):       
 
 (iii) Chemical Characteristics: 
 Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  

Explain:       
 Identify specific pollutants, if known:       
 
 (iv) Biological Characteristics.  Channel supports (check all that apply): 
  Riparian corridor.  Characteristics (type, average width):       
  Wetland fringe.  Characteristics:       
  Habitat for: 
  Federally Listed species.  Explain findings:       
  Fish/spawn areas.  Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
                                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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  Aquatic/wildlife diversity.  Explain findings:       
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 
 
 (i)  Physical Characteristics: 
 (a) General Wetland Characteristics: 
 Properties: 
 Wetland size:       acres 
 Wetland type.  Explain:       
 Wetland quality.  Explain:       
 Project wetlands cross or serve as state boundaries. Explain:       
 
 (b) General Flow Relationship with Non-TNW: 
 Flow is: Pick List. Explain:       
 
 Surface flow is: Pick List 
 Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 (c) Wetland Adjacency Determination with Non-TNW: 
  Directly abutting  
  Not directly abutting 
  Discrete wetland hydrologic connection.  Explain:       
  Ecological connection.  Explain:       
  Separated by berm/barrier.  Explain:       
 
 (d) Proximity (Relationship) to TNW 
 Project wetlands are Pick List river miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Flow is from: Pick List. 
 Estimate approximate location of wetland as within the Pick List floodplain. 
 
 (ii) Chemical Characteristics: 
 Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.).  Explain:       
 Identify specific pollutants, if known:       

 
 (iii) Biological Characteristics.  Wetland supports (check all that apply): 

  Riparian buffer.  Characteristics (type, average width):       
  Vegetation type/percent cover.  Explain:       
  Habitat for: 

  Federally Listed species.  Explain findings:       
  Fish/spawn areas. Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
 
 3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List 
 Approximately       acres in total are being considered in the cumulative analysis. 
 
 For each wetland, specify the following: 
 
 Directly abuts? (Y/N)  Size (in acres) Directly abuts? (Y/N) Size (in acres) 
                         
                         
                         
 
 Summarize overall biological, chemical and physical functions being performed:       
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
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of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:       
 
 2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:       

 
 3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:       

 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

 1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
  TNWs: ICW, 100’ linear feet,       wide, Or       acres. 
  Wetlands adjacent to TNWs: 0.30 acres. 
 
 2. RPWs that flow directly or indirectly into TNWs.   
  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial:       
  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 

jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:       

 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 3. Non-RPWs8 that flow directly or indirectly into TNWs. 
  Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
 Provide estimates for jurisdictional waters within the review area (check all that apply): 
    Tributary waters:        linear feet,       wide. 
    Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  

                                                                 
8See Footnote # 3.   
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  Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale indicating that 
tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an RPW: 
      

 
  Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:       

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 
 
 5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 

 
 6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide estimates for jurisdictional wetlands in the review area:       acres. 
 
 7. Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  
  Demonstrate that impoundment was created from “waters of the U.S.,” or 
  Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
  Demonstrate that water is isolated with a nexus to commerce (see E below).   
 
 
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

  which are or could be used by interstate or foreign travelers for recreational or other purposes. 
  from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
  which are or could be used for industrial purposes by industries in interstate commerce. 
  Interstate isolated waters.  Explain:       
  Other factors.  Explain:       
 
 Identify water body and summarize rationale supporting determination:  
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet,       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
  Wetlands:       acres. 
 
 
F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
  Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  
  Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 

“Migratory Bird Rule” (MBR). 
  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:       
  Other: (explain, if not covered above):       
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

                                                                 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres. List type of aquatic resource:       
  Wetlands:       acres. 
 
 Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 

a finding is required for jurisdiction (check all that apply): 
  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres.  List type of aquatic resource:       
  Wetlands:       acres. 
 
SECTION IV:  DATA SOURCES. 
 
A. SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
  Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:       
  Data sheets prepared/submitted by or on behalf of the applicant/consultant.  
  Office concurs with data sheets/delineation report. 
  Office does not concur with data sheets/delineation report. 
  Data sheets prepared by the Corps:       
  Corps navigable waters’ study:       
  U.S. Geological Survey Hydrologic Atlas:       
  USGS NHD data. 
  USGS 8 and 12 digit HUC maps. 
  U.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-SNEADS FERRY  
  USDA Natural Resources Conservation Service Soil Survey. Citation:       
  National wetlands inventory map(s).  Cite name:       
  State/Local wetland inventory map(s):       
  FEMA/FIRM maps:       
  100-year Floodplain Elevation is:       (National Geodectic Vertical Datum of 1929) 
  Photographs:  Aerial (Name & Date):       
 or  Other (Name & Date):       
  Previous determination(s).  File no. and date of response letter:       
  Applicable/supporting case law:       
  Applicable/supporting scientific literature:       
  Other information (please specify):       
 
B. ADDITIONAL COMMENTS TO SUPPORT JD:  
 
      



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 11, 2015  
 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, Alligator Bay Enterprises LLC / 2071 New River 

Inlet Rd / Lot 5 JS Grant Heirs / JD, SAW-2015-00484  
 
C. PROJECT LOCATION AND BACKGROUND INFORMATION:  

 State: North Carolina  County/parish/borough: Onslow  City:  North Topsail Beach 
Center coordinates of site (lat/long in degree decimal format):  Lat. 34.5254237517371°, Long. -77.3551429712374°  
 Universal Transverse Mercator: 18 283833.95 3822935.29  
Name of nearest waterbody:  ICW/Alligator Bay 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Onslow Bay  
Name of watershed or Hydrologic Unit Code (HUC): New. North Carolina., 3030001  

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a different 

JD form:       
 
D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:       
 Field Determination.  Date(s): 3/3/2015 

 
SECTION II:  SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]  
  Waters subject to the ebb and flow of the tide. 
  Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:       
 
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
 a. Indicate presence of waters of U.S. in review area (check all that apply): 1 
  TNWs, including territorial seas   
  Wetlands adjacent to TNWs  
  Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
  Non-RPWs that flow directly or indirectly into TNWs    
  Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
  Impoundments of jurisdictional waters 
  Isolated (interstate or intrastate) waters, including isolated wetlands 
 
 b. Identify (estimate) size of waters of the U.S. in the review area: 
 Non-wetland waters:       linear feet,       wide, and/or       acres. 
 Wetlands: 1.93 acres. 
 
 c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
 Elevation of established OHWM (if known):       
 
 2. Non-regulated waters/wetlands (check if applicable):3 
  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:       
 
SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 

                                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW 
 Identify TNW: Alligator Bay / ICW 
 
 Summarize rationale supporting determination: Tidally influenced and presence of coastal wetlands. 
 
 2. Wetland adjacent to TNW   
 Summarize rationale supporting conclusion that wetland is “adjacent”: Abutting tidal marsh and part of the marsh system. 
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
 
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  

 
 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 
 (i) General Area Conditions: 
 Watershed size:       Pick List 
 Drainage area:       Pick List 
 Average annual rainfall:       inches 
 Average annual snowfall:       inches 
 
 (ii) Physical Characteristics: 
 (a) Relationship with TNW: 
  Tributary flows directly into TNW. 
  Tributary flows through Pick List tributaries before entering TNW. 
 
 Project waters are  Pick List river miles from TNW. 
 Project waters are  Pick List river miles from RPW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from RPW. 
 Project waters cross or serve as state boundaries. Explain:       
 
 Identify flow route to TNW5:       
 Tributary stream order, if known:       
 
 (b) General Tributary Characteristics (check all that apply): 
 Tributary is:  Natural 
  Artificial (man-made).  Explain:       
  Manipulated  (man-altered).  Explain:       

                                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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 Tributary properties with respect to top of bank (estimate): 
 Average width:       feet 
 Average depth:       feet 
 Average side slopes: Pick List. 
 

 Primary tributary substrate composition (check all that apply): 
  Silts  Sands  Concrete 
  Cobbles  Gravel  Muck 
  Bedrock  Vegetation.  Type/% cover:       
  Other. Explain:       
 
 Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:       
 Presence of run/riffle/pool complexes.  Explain:       
 Tributary geometry: Pick List 
 Tributary gradient (approximate average slope):       % 
 
 (c) Flow:  
 Tributary provides for: Pick List 
 Estimate average number of flow events in review area/year: Pick List 
 Describe flow regime:       
 Other information on duration and volume:       
 
 Surface flow is: Pick List.  Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 Tributary has (check all that apply): 
  Bed and banks   
  OHWM6 (check all indicators that apply):  
  clear, natural line impressed on the bank  the presence of litter and debris 
  changes in the character of soil  destruction of terrestrial vegetation 
  shelving  the presence of wrack line 
  vegetation matted down, bent, or absent  sediment sorting 
  leaf litter disturbed or washed away  scour 
  sediment deposition   multiple observed or predicted flow events 
  water staining  abrupt change in plant community 

  other (list):       
  Discontinuous OHWM.7  Explain:       
 
 If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
  High Tide Line indicated by:  Mean High Water Mark indicated by: 
  oil or scum line along shore objects  survey to available datum; 
  fine shell or debris deposits (foreshore)  physical markings; 
  physical markings/characteristics  vegetation lines/changes in vegetation types.  
  tidal gauges 
  other (list):       
 
 (iii) Chemical Characteristics: 
 Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  

Explain:       
 Identify specific pollutants, if known:       
 
 (iv) Biological Characteristics.  Channel supports (check all that apply): 
  Riparian corridor.  Characteristics (type, average width):       
  Wetland fringe.  Characteristics:       
  Habitat for: 
  Federally Listed species.  Explain findings:       
  Fish/spawn areas.  Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
                                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 
 
 (i)  Physical Characteristics: 
 (a) General Wetland Characteristics: 
 Properties: 
 Wetland size:       acres 
 Wetland type.  Explain:       
 Wetland quality.  Explain:       
 Project wetlands cross or serve as state boundaries. Explain:       
 
 (b) General Flow Relationship with Non-TNW: 
 Flow is: Pick List. Explain:       
 
 Surface flow is: Pick List 
 Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 (c) Wetland Adjacency Determination with Non-TNW: 
  Directly abutting  
  Not directly abutting 
  Discrete wetland hydrologic connection.  Explain:       
  Ecological connection.  Explain:       
  Separated by berm/barrier.  Explain:       
 
 (d) Proximity (Relationship) to TNW 
 Project wetlands are Pick List river miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Flow is from: Pick List. 
 Estimate approximate location of wetland as within the Pick List floodplain. 
 
 (ii) Chemical Characteristics: 
 Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.).  Explain:       
 Identify specific pollutants, if known:       

 
 (iii) Biological Characteristics.  Wetland supports (check all that apply): 

  Riparian buffer.  Characteristics (type, average width):       
  Vegetation type/percent cover.  Explain:       
  Habitat for: 

  Federally Listed species.  Explain findings:       
  Fish/spawn areas. Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
 
 3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List 
 Approximately       acres in total are being considered in the cumulative analysis. 
 
 For each wetland, specify the following: 
 
 Directly abuts? (Y/N)  Size (in acres) Directly abuts? (Y/N) Size (in acres) 
                         
                         
                         
 
 Summarize overall biological, chemical and physical functions being performed:       
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 



 
 

 

- 5 - 
 

 

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:       
 
 2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:       

 
 3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:       

 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

 1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
  TNWs: 50 linear feet,       wide, Or       acres. 
  Wetlands adjacent to TNWs: 1.93 acres. 
 
 2. RPWs that flow directly or indirectly into TNWs.   
  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial:       
  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 

jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:       

 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 3. Non-RPWs8 that flow directly or indirectly into TNWs. 
  Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
 Provide estimates for jurisdictional waters within the review area (check all that apply): 
    Tributary waters:        linear feet,       wide. 
    Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  

                                                                 
8See Footnote # 3.   
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  Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale indicating that 
tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an RPW: 
      

 
  Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:       

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 
 
 5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 

 
 6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide estimates for jurisdictional wetlands in the review area:       acres. 
 
 7. Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  
  Demonstrate that impoundment was created from “waters of the U.S.,” or 
  Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
  Demonstrate that water is isolated with a nexus to commerce (see E below).   
 
 
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

  which are or could be used by interstate or foreign travelers for recreational or other purposes. 
  from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
  which are or could be used for industrial purposes by industries in interstate commerce. 
  Interstate isolated waters.  Explain:       
  Other factors.  Explain:       
 
 Identify water body and summarize rationale supporting determination:  
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet,       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
  Wetlands:       acres. 
 
 
F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
  Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  
  Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 

“Migratory Bird Rule” (MBR). 
  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:       
  Other: (explain, if not covered above):       
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

                                                                 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres. List type of aquatic resource:       
  Wetlands:       acres. 
 
 Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 

a finding is required for jurisdiction (check all that apply): 
  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres.  List type of aquatic resource:       
  Wetlands:       acres. 
 
SECTION IV:  DATA SOURCES. 
 
A. SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
  Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:       
  Data sheets prepared/submitted by or on behalf of the applicant/consultant.  
  Office concurs with data sheets/delineation report. 
  Office does not concur with data sheets/delineation report. 
  Data sheets prepared by the Corps:       
  Corps navigable waters’ study:       
  U.S. Geological Survey Hydrologic Atlas:       
  USGS NHD data. 
  USGS 8 and 12 digit HUC maps. 
  U.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-NEW RIVER INLET  
  USDA Natural Resources Conservation Service Soil Survey. Citation:       
  National wetlands inventory map(s).  Cite name:       
  State/Local wetland inventory map(s):       
  FEMA/FIRM maps:       
  100-year Floodplain Elevation is:       (National Geodectic Vertical Datum of 1929) 
  Photographs:  Aerial (Name & Date):       
 or  Other (Name & Date):       
  Previous determination(s).  File no. and date of response letter:       
  Applicable/supporting case law:       
  Applicable/supporting scientific literature:       
  Other information (please specify):       
 
B. ADDITIONAL COMMENTS TO SUPPORT JD:  
 
      



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 11, 2015  
 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, Coastal Carolina Community College / PIN 

533301273173 / Bear Creek Area, SAW-2015-00487  
 
C. PROJECT LOCATION AND BACKGROUND INFORMATION:  

 State: North Carolina  County/parish/borough: Onslow  City:  Hubert 
Center coordinates of site (lat/long in degree decimal format):  Lat. 34.6633061340178°, Long. -77.2297684251998°  
 Universal Transverse Mercator: 18 295681.66 3837967.9  
Name of nearest waterbody:  Bear Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Mill Creek  
Name of watershed or Hydrologic Unit Code (HUC): Bogue-Core Sounds. North Carolina., 3020106  

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a different 

JD form:       
 
D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:       
 Field Determination.  Date(s): 3/3/2015 

 
SECTION II:  SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Pick List  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]  
  Waters subject to the ebb and flow of the tide. 
  Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:       
 
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
 a. Indicate presence of waters of U.S. in review area (check all that apply): 1 
  TNWs, including territorial seas   
  Wetlands adjacent to TNWs  
  Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs, SXA and SXB 
  Non-RPWs that flow directly or indirectly into TNWs    
  Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
  Impoundments of jurisdictional waters 
  Isolated (interstate or intrastate) waters, including isolated wetlands 
 
 b. Identify (estimate) size of waters of the U.S. in the review area: 
 Non-wetland waters:       linear feet,       wide, and/or       acres. 
 Wetlands: 18 acres. 
 
 c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
 Elevation of established OHWM (if known):       
 
 2. Non-regulated waters/wetlands (check if applicable):3 
  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:       
 
SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 

                                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW 
 Identify TNW:       
 
 Summarize rationale supporting determination:       
 
 2. Wetland adjacent to TNW   
 Summarize rationale supporting conclusion that wetland is “adjacent”:       
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
 
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  

 
 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 
 (i) General Area Conditions: 
 Watershed size:       20 acresPick List 
 Drainage area:      20 acres Pick List 
 Average annual rainfall: 51.03 inches 
 Average annual snowfall: 1.85 inches 
 
 (ii) Physical Characteristics: 
 (a) Relationship with TNW: 
  Tributary flows directly into TNW. 
  Tributary flows through 2 tributaries before entering TNW. 
 
 Project waters are  1-2 river miles from TNW. 
 Project waters are  Pick List river miles from RPW. 
 Project waters are  1-2 aerial (straight) miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from RPW. 
 Project waters cross or serve as state boundaries. Explain:       
 
 Identify flow route to TNW5: SXB flows directly to Bear Creek which turn s into TNW and tidal influence down 

gradient 
 Tributary stream order, if known: 1 
 
 (b) General Tributary Characteristics (check all that apply): 
 Tributary is:  Natural 
  Artificial (man-made).  Explain:       

                                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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  Manipulated  (man-altered).  Explain:  
 
 Tributary properties with respect to top of bank (estimate): 
 Average width: 3 feet 
 Average depth: 3 feet 
 Average side slopes: 3:1 . 
 

 Primary tributary substrate composition (check all that apply): 
  Silts  Sands  Concrete 
  Cobbles  Gravel  Muck 
  Bedrock  Vegetation.  Type/% cover:       
  Other. Explain:       
 
 Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain: stable bed and banks, root depth and 

density present on banks 
 Presence of run/riffle/pool complexes.  Explain: none 
 Tributary geometry: Meandering 
 Tributary gradient (approximate average slope): 2-4 % 
 
 (c) Flow:  
 Tributary provides for: Seasonal flow 
 Estimate average number of flow events in review area/year: Pick List 
 Describe flow regime:       
 Other information on duration and volume:       
 
 Surface flow is: Confined.  Characteristics:       
 
 Subsurface flow: Unknown.  Explain findings:       
  Dye (or other) test performed:       
 
 Tributary has (check all that apply): 
  Bed and banks   
  OHWM6 (check all indicators that apply):  
  clear, natural line impressed on the bank  the presence of litter and debris 
  changes in the character of soil  destruction of terrestrial vegetation 
  shelving  the presence of wrack line 
  vegetation matted down, bent, or absent  sediment sorting 
  leaf litter disturbed or washed away  scour 
  sediment deposition   multiple observed or predicted flow events 
  water staining  abrupt change in plant community 

  other (list):       
  Discontinuous OHWM.7  Explain:       
 
 If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
  High Tide Line indicated by:  Mean High Water Mark indicated by: 
  oil or scum line along shore objects  survey to available datum; 
  fine shell or debris deposits (foreshore)  physical markings; 
  physical markings/characteristics  vegetation lines/changes in vegetation types.  
  tidal gauges 
  other (list):       
 
 (iii) Chemical Characteristics: 
 Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  

Explain:       
 Identify specific pollutants, if known:       
 
 (iv) Biological Characteristics.  Channel supports (check all that apply): 
  Riparian corridor.  Characteristics (type, average width): >100 
  Wetland fringe.  Characteristics: abutting wetlands 
  Habitat for: 
  Federally Listed species.  Explain findings:       
  Fish/spawn areas.  Explain findings:       
                                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings: reptiles, terrestrial critters 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 
 
 (i)  Physical Characteristics: 
 (a) General Wetland Characteristics: 
 Properties: 
 Wetland size:       acres 
 Wetland type.  Explain:       
 Wetland quality.  Explain:       
 Project wetlands cross or serve as state boundaries. Explain:       
 
 (b) General Flow Relationship with Non-TNW: 
 Flow is: Pick List. Explain:       
 
 Surface flow is: Pick List 
 Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 (c) Wetland Adjacency Determination with Non-TNW: 
  Directly abutting  
  Not directly abutting 
  Discrete wetland hydrologic connection.  Explain:       
  Ecological connection.  Explain:       
  Separated by berm/barrier.  Explain:       
 
 (d) Proximity (Relationship) to TNW 
 Project wetlands are Pick List river miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Flow is from: Pick List. 
 Estimate approximate location of wetland as within the Pick List floodplain. 
 
 (ii) Chemical Characteristics: 
 Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.).  Explain:       
 Identify specific pollutants, if known:       

 
 (iii) Biological Characteristics.  Wetland supports (check all that apply): 

  Riparian buffer.  Characteristics (type, average width):       
  Vegetation type/percent cover.  Explain:       
  Habitat for: 

  Federally Listed species.  Explain findings:       
  Fish/spawn areas. Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
 
 3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List 
 Approximately       acres in total are being considered in the cumulative analysis. 
 
 For each wetland, specify the following: 
 
 Directly abuts? (Y/N)  Size (in acres) Directly abuts? (Y/N) Size (in acres) 
                         
                         
                         
 
 Summarize overall biological, chemical and physical functions being performed:       
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
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A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:       
 
 2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:       

 
 3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:       

 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

 1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
  TNWs:       linear feet,       wide, Or       acres. 
  Wetlands adjacent to TNWs:       acres. 
 
 2. RPWs that flow directly or indirectly into TNWs.   
  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: SXA perennial flow  
  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 

jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:       SXB intermittent flow 

 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 3. Non-RPWs8 that flow directly or indirectly into TNWs. 
  Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
 Provide estimates for jurisdictional waters within the review area (check all that apply): 
    Tributary waters:        linear feet,       wide. 
    Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
                                                                 
8See Footnote # 3.   
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  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
  Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale indicating that 

tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an RPW: 
     no breal wet to edge of both tributary systems 

 
  Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:       

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 
 
 5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 

 
 6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide estimates for jurisdictional wetlands in the review area:       acres. 
 
 7. Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  
  Demonstrate that impoundment was created from “waters of the U.S.,” or 
  Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
  Demonstrate that water is isolated with a nexus to commerce (see E below).   
 
 
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

  which are or could be used by interstate or foreign travelers for recreational or other purposes. 
  from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
  which are or could be used for industrial purposes by industries in interstate commerce. 
  Interstate isolated waters.  Explain:       
  Other factors.  Explain:       
 
 Identify water body and summarize rationale supporting determination:  
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet,       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
  Wetlands:       acres. 
 
 
F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
  Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  
  Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 

“Migratory Bird Rule” (MBR). 
  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:       
  Other: (explain, if not covered above):       
 

                                                                 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres. List type of aquatic resource:       
  Wetlands:       acres. 
 
 Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 

a finding is required for jurisdiction (check all that apply): 
  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres.  List type of aquatic resource:       
  Wetlands:       acres. 
 
SECTION IV:  DATA SOURCES. 
 
A. SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
  Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:       
  Data sheets prepared/submitted by or on behalf of the applicant/consultant.  
  Office concurs with data sheets/delineation report. 
  Office does not concur with data sheets/delineation report. 
  Data sheets prepared by the Corps:       
  Corps navigable waters’ study:       
  U.S. Geological Survey Hydrologic Atlas:       
  USGS NHD data. 
  USGS 8 and 12 digit HUC maps. 
  U.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-HUBERT  
  USDA Natural Resources Conservation Service Soil Survey. Citation: Onslow County 
  National wetlands inventory map(s).  Cite name:       
  State/Local wetland inventory map(s):       
  FEMA/FIRM maps:       
  100-year Floodplain Elevation is:       (National Geodectic Vertical Datum of 1929) 
  Photographs:  Aerial (Name & Date): google earth, 2013, 2006, 2003, 1998, 1993 
 or  Other (Name & Date):       
  Previous determination(s).  File no. and date of response letter:       
  Applicable/supporting case law:       
  Applicable/supporting scientific literature:       
  Other information (please specify): Lidar NCDOT data 
 
B. ADDITIONAL COMMENTS TO SUPPORT JD:  
 
      



   

 

   
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 11, 2015    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington Regulatory Field Office/Sunset Harbor Road 
Waterline/SAW-2015-00488  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State: North Carolina   County/parish/borough: Brunswick  City: Supply 
Center coordinates of site (lat/long in degree decimal format):  Lat. 33.972422° N, Long. -78.207563° W.  
           Universal Transverse Mercator: 17S / 757997.38 mE / 3762612.43 mN 
Name of nearest waterbody: Mill Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Lockwood Folly River 
Name of watershed or Hydrologic Unit Code (HUC): 03040207 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:          
 Field Determination.  Date(s): 6/18/2014 

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:         60  linear feet: 10 width (ft) and/or       acres.  
  Wetlands: < 1 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  
Explain:      .   



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 
 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 

 

 

 

  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  
 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: Mill Creek is a blue line stream and has a large upstream watershed. It's channel is never dry within the 
roadside easement. 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   



 

 

 

 

 
   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters: 60 linear feet 10width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW: The wetlands surround, border, and abut the top-of-bank of Mill Creek and Unnamed 

tributary to Mercers Mill Pond. 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area: < 1 acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

 
 Identify water body and summarize rationale supporting determination:      . 
 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name:1:4800 / Lockwood Folly. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:NRCS Soil Survey GIS Data. 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):NAPP 1998 & 2012.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 



 

 

 

 

 



   

 

   
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 12, 2015    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington Regulatory Field Office/Dudeck Tract/ SAW-2015-00490  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION: Sunset Harbor Rd SE.  

State:NC   County/parish/borough: Brunswick  City: Bolivia 
Center coordinates of site (lat/long in degree decimal format):  Lat. 33.974704° N, Long.  -78.200615° W.  
           Universal Transverse Mercator: 17S  758830  3762528 
Name of nearest waterbody: UT to Mill Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: lower Mill Creek 
Name of watershed or Hydrologic Unit Code (HUC): Lumber River Basin 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:          
 Field Determination.  Date(s): 6/18/2014 

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There are and are not “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:    970      linear feet: 4 width (ft) and/or       acres.  
  Wetlands: 5.5 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain: a small depression with non-hydric soils was determined to be upland.   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 
 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size: 37.81 square miles 
  Drainage area: 250  acres 
  Average annual rainfall: 52.01 inches 
  Average annual snowfall: 1.17 inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  1 (or less) river miles from TNW.     
  Project waters are  1 (or less) river miles from RPW.     
  Project waters are  1 (or less) aerial (straight) miles from TNW.     
  Project waters are  1 (or less) aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain: no.  
 
 Identify flow route to TNW5: UT to Mill Creek (RPW) --> Mill Creek (TNW). 
  Tributary stream order, if known:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 

 

 

 

  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width: 4 feet 
  Average depth: 4 feet 
  Average side slopes: 3:1 .   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain: stable. 
  Presence of run/riffle/pool complexes.  Explain: likely. 
  Tributary geometry: Meandering  
  Tributary gradient (approximate average slope): 2 % 
  
 (c) Flow:  
  Tributary provides for: Seasonal flow 
  Estimate average number of flow events in review area/year: 20 (or greater)  
 Describe flow regime: perennial (option not listed in drop-down box). 
  Other information on duration and volume:      .  
 
  Surface flow is: Discrete.  Characteristics:      . 
  
  Subsurface flow: Unknown.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain: water clear. 

         Identify specific pollutants, if known:      .  
 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width): bottomland, 150 ft.. 
    Wetland fringe.  Characteristics: bottomland. 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size: 5.5 acres 
   Wetland type.  Explain: drain, depressions. 
   Wetland quality.  Explain: moderate. 
  Project wetlands cross or serve as state boundaries. Explain: no.  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: No Flow . Explain:      . 
   
  Surface flow is: Not present   
    Characteristics:      . 
    
    Subsurface flow: Unknown.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain: The 2 depressional wetlands to the north appear to drain to the tributary on 
LiDAR. 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are 1-2 river miles from TNW. 
   Project waters are  1 (or less) aerial (straight) miles from TNW. 

  Flow is from: No Flow.   
  Estimate approximate location of wetland as within the 500-year or greater floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain: water subsurface at time of observation. 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width): bottomland, 150 ft.. 
    Vegetation type/percent cover.  Explain: various.  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: 3    
 Approximately ( 5.5 ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
  Y          1.8                   

   N                                             3.6        
   N   0.1   
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed: likely wildlife habitat, pollutant 

removal, stormwater retention. 
 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: The tributary along the southern property line (UT to Mill Creek) is mapped as a perennial blue line stream on the 
USGS topo map.  This tributary (RPW) flows directly into Mill Creek.  Lower Mill Creek appears to be a TNW.  The 2 
depressional wetlands to the north do not directly abut the RPW but appear to connect to the RPW via subsurface drainage on 
LiDAR topographic maps.  The tributary, in combination with all of its adjacent wetlands, appear to have a significant nexus which 
affects the biological, chemical, and physical integrity of the receiving TNW (lower Mill Creek). 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: Tributary is mapped as a perennial stream on USGS topo. 



 

 

 

 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   
 
   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters: 970  linear feet 4 width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW: The southern wetland abuts the property boundary.  The southern property line is the 

run of the RPW. 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area: 1.8 acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area: 3.7 acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 
 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 7.5 minute Lockwoods Folly quad. 
 USDA Natural Resources Conservation Service Soil Survey. Citation: Brunswick County Soil Survey. 
 National wetlands inventory map(s).  Cite name: USFWS Google Earth kmz layer. 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date): NAPP 1998 infrared and 2012 true-color.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 



 

 

 

 

 Other information (please specify):     . 
      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 
 



   

 

   
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 19, 2015    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington Regulatory Field Office, Keller-Leonard Tract, SAW-2015-
00496  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION: Keller-Leonard Tract  

State:NC   County/parish/borough: Brunswick  City: Southport 
Center coordinates of site (lat/long in degree decimal format):  Lat. 33.945955° N, Long. -78.051965° W.  
           Universal Transverse Mercator: 17S  772462  3760079 
Name of nearest waterbody: Jump and Run Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: UT to Intracoastal Waterway 
Name of watershed or Hydrologic Unit Code (HUC): 03030005 Cape Fear 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:          
 Field Determination.  Date(s): 5/13/2014 

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Appear to be no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in 
the review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:   4,430       linear feet: 6 width (ft) and/or       acres.  
  Wetlands: 3.1 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  
Explain:      .   



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 
 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size: 117.7 square miles 
  Drainage area: 1,145  acres 
  Average annual rainfall: 55.9 inches 
  Average annual snowfall: 1 inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through 2 tributaries before entering TNW.   
 
  Project waters are  1 (or less) river miles from TNW.     
  Project waters are  1 (or less) river miles from RPW.     
  Project waters are  1 (or less) aerial (straight) miles from TNW.     
  Project waters are  1 (or less) aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain: No.  
 
 Identify flow route to TNW5: onsite seasonal RPWs --> onsite perennial stream (Jump and Run Creek) --> offsite UT to 

Intracoastal Waterway. 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 

 

 

 

  Tributary stream order, if known: Jump and Run Creek is second order. 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain: seasonal RPWs are excavated ditches. 
     Manipulated  (man-altered).  Explain: Jump and Run Creek appears to have been channelized 
long ago. 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width: 4 feet 
  Average depth: 2 feet 
  Average side slopes: Vertical (1:1 or less).   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain: stable. 
  Presence of run/riffle/pool complexes.  Explain: none in seasonal RPWs/present in Jump and Run Creek. 
  Tributary geometry: Relatively straight  
  Tributary gradient (approximate average slope): 2 % 
  
 (c) Flow:  
  Tributary provides for: Seasonal flow 
  Estimate average number of flow events in review area/year: 2-5  
 Describe flow regime: confined. 
  Other information on duration and volume:      .  
 
  Surface flow is: Discrete and confined.  Characteristics:      . 
  
  Subsurface flow: Unknown.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain: The sRPW flowing south from the "C" wetland to the "B" wetland has a 
discontinuous OHWM.  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain: water muddy. 

         Identify specific pollutants, if known:      .  
 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size: 3.1 acres 
   Wetland type.  Explain: various. 
   Wetland quality.  Explain: moderate. 
  Project wetlands cross or serve as state boundaries. Explain: No.  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: No Flow . Explain:      . 
   
  Surface flow is: Not present   
    Characteristics:      . 
    
    Subsurface flow: Unknown.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain: The "F" wetland has an ephemeral surface connection (swale). 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are 1 (or less) river miles from TNW. 
   Project waters are  1 (or less) aerial (straight) miles from TNW. 

  Flow is from: Wetland to navigable waters.   
  Estimate approximate location of wetland as within the 100 - 500-year floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain: no surface water at time of observation. 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain: red maple and loblolly bay/50%.  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: 5    
 Approximately ( 3.1 ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
  N                                           0.07 
    Y   0.06           

   Y            1.54                   
   Y   0.50 
   Y   0.91   
                                       
 
  Summarize overall biological, chemical and physical functions being performed: potential wildlife habitat, pollutant 

removal, stormwater retention. 
 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: The "F" wetland is the only wetland onsite not directly abutting an RPW.  All other wetlands onsite directly abut 
RPWs.   The main tributary, Jump and Run Creek, is a perennial second order stream.  The seasonal RPWs flow into Jump and Run 
Creek.  Jump and Run Creek flows directly into a UT to the Intracoastal Waterway.  Jump and Run Creek, in combination with all 
of its adjacent wetlands, appear to have a significant nexus which affects the biological, chemical, and physical integrity of the 
receiving TNW . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   



 

 

 

 

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: Jump and Run Creek is a second order blue-line stream. 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally: The ditches onsite are all relatively small but exhibited flow at the time of observation. 

 
   
 
   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters: 4,430 linear feet 6 width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW: The "AB" wetland incorporates Jump and Run Creek in its wetland polygon. 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: The "C", "D", and "E" wetlands all have seasonal RPWs incorporated at least partially into their 
polygons. 

 
  Provide acreage estimates for jurisdictional wetlands in the review area: 3.03 acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area: 0.07 acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   



 

 

 

 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 
 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 7.5 minute Southport quad. 
 USDA Natural Resources Conservation Service Soil Survey. Citation: Brunswick County Soil Survey. 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date): NAPP 1998 infrared and NC Onemap 2012 true-color.  

                                                                                                                                                                            
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 
 



   

 

   
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 17, 2015    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington Regulatory Field Office, 1102 North Shore Drive West, SAW-
2015-00500  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State:  North Carolina   County/parish/borough: Brunswick  City:  Holden Beach 
Center coordinates of site (lat/long in degree decimal format):  Lat. 33.863334° N, Long. -78.517941° W.  
           Universal Transverse Mercator:       
Name of nearest waterbody:    Atlantic Intracoastal Waterway (Salt Boiler Creek/AIWW) 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:   Blane Creek 
Name of watershed or Hydrologic Unit Code (HUC):   03040207  

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:          
 Field Determination.  Date(s): 5/13/2014 

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:      linear feet:  width (ft) and/or 0.01 acres.  
  Wetlands:  ~ 0.02-acre, ~ 1000 sq feet acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  
Explain:      .   



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:   AIWW.    

 
 Summarize rationale supporting determination:  The AIWW is a man-made navigation route with the primary purpose of providing 

navigable transport along the east coast. 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:    The wetland is a semi-diurnal salt marsh, which by 
definition of its geomorphic position, receives lateral flows from the adjacent tidal source.  Direct adjacency is inherent in this type of 
wetland. 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  



 

 

 

 

 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  

                                                 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or, 0.01 acres.    
   Wetlands adjacent to TNWs:  0.02- acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: Large channelized ditch approximately 10-16' wide formed near headwaters of Smith Creek. 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   
 



 

 

 

 

   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet     width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name:  Little River. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:  GIS Data. 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):1998 and 2010 NAPP.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 
 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:North Carolina County/parish/borough: Columbus County City: Whiteville 
Center coordinates of site (lat/long in degree decimal format): Lat. 34.3288° [N, Long. 78.7662° ~. 

Universal Transverse Mercator: NAD27 
Name of nearest waterbody: Juniper Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Soules Swamp 
Name of watershed or Hydrologic Unit Code (HUC): Wacamaw HUC 03040206 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
ID Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
iJ Office (Desk) Detem1ination. Date: 
i:mrField Detennination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There t!~ks:!-'111 "navigable waters of the U.S.'' within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

ID Waters subject to the ebb and flow of the tide. 
ID Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There~;'~ "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

TNWs, including territorial seas 
Wetlands adjacent to TNWs 
Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments of jurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: ~7,000 linear feet: I to 4 width (ft) and/or 
Wetlands: ~5 acres. 

acres. 

c. Limits (boundaries) of jurisdiction based on: mammtmfllrl!!Dm!rll 
Elevation of established OHWM (if known): ranges 80 to mean sea level (based on infered information from 

topographic map. 

2. Non-regulated waters/wetlands (check if applicable):3 

Bi!l Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be suppmted by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defmed as a tributaty that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ill .F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section Ill.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tl'ibutary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapa110s have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RP"'s), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section m.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
sldp to Section IIJ.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: ~58 
Drainage area: 
Average annual rainfall: 49 inches 
Average annual snowfall: 2 inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
[8J Tributary flows through I tributaries before entering TNW. 

Project waters are 
Project waters are river miles from RPW. 
Project waters are (straight) miles from TNW. 
Project waters are _ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: not applicable. 

Identify flow route to TNW5
: Two headwater intermittent streams drain to an unamed intennittent stream on the central 

portion of the site. The unnamed intermittent stream flows west, towards Juniper Creek. Juniper Creel flows south 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional featnres generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributmy b, which then flows into TNW. 



through a series of culverts and dikes to Soules Swamp. Soules Swampe is a tributary of White Marsh, which drains to 
the Waccamaw River. 
Tributary stream order, if known: All drainage features on the site appear to be intermittent. Less than 1 ' 1 order. 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
[81 Manipulated (man-altered). Explain: The streams are incised and have been dredged/maintained. 

Spoil piles are located along the top-of-bank of each of the ;l!termittem streams. 

Tributary properties with respect to top of bank (estimate): 
Average width: 5 to 8 feet 
Average depth: 3 to 8 feet 
Average side slopes: iif 

Primary tributary substrate composition (check all that apply): 
[81 Silts [81 Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Highly eroded and incised. 
Presence of run/riffle/pool complexes. Explain: Organic debris create a series ofriffle/pool sequences (the streams were 

dry at the time of the site visit). 
Tributaiy geometry: j{eflijj~~iiZ§t~~igtit 
Tributary gradient (approximate average slope): Less than 5 % 

(c) Flow: 
Tributmy provides for: ~~~oiilifjiji:iy 
Estimate average number of flo\\; events in review area/year: f;{~Jihi}f 

Describe flow regime: Unknown. The stream was dry at the time of the site visit. 
Other information on duration and volume: unknown. 

Surface flow is: ftl~f'.,;<i'{ii. Characteristics: 

Subsurface flow: l[ji!fli\Jw;1. Explain findings: 
D Dye (or other) test performed: 

Tributmy has (check all that apply): 
D Bed and banks 
[81 OHWM6 (check all indicators that apply): 

(gl clear, natural line impressed on the bank (gl the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
(gl shelving (gl the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
(gl sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
Iii High Tide Line indicated by: liJ Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culve1t), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 
Explain: The intermittent stream (including the pooling areas) was dry at the time of the site visit. The stream receives 
runoff from surroudnig agricultural and residential land. Sediment laden, high velocity flow events are likely during a 
rain event. Continuous flow is liekyl during the wet months. 

Identify specific pollutants, if known: Pollutants associated with agricultural pesticides, herbicides, and fertilizer are likely. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): Incised feature with pockets ofripairan wetlands within the 

wooded area (See wetland map). 
0 Wetland fringe. Characteristics: Minimal due to incised nature ofthe.tnie11nitle11'! streams. 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size:Totaling -4acres 
Wetland type. Explain:Palustrine Forested wetland. 
Wetland quality. Explain: Good. 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General 
Flow is: Explain: Pockets ofpalustrine forested wetkands (Wetland Areas A, B, D, E and E2) are contiguous 

and adjacent to~ streams throughout the site (see Figure 5). 

Surface flow is: ~j:~fJ1i~:s~~~ilj~~i1l 
Characteristics: 

Subsurface flow: ~p~i{[\Y)J:. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Detennination with Non-TNW: 
0 Directly abutting 
8-l'fot aireetiy flbuttiHg 
~Ei hyarnlogic-conrrection. Explain. W~d At ea C is cormecte~J. 

D Ecological com1ection. Explain: 
D Separated by berm/barrier. Explain: 

( d) Proximit toTNW 
Project wetlands a river miles from TNW. 
Project waters are rial (straight) miles from TNW. 
Flow is from: · ~!I~tfillllii'ftA!t~'wJ!~§. 
Estimate approximate location of wetland as within the r:aPlill!:l!~f~l~ floodplain. 

Southern portion of the site is within the 100-year floodplain. The remainder of the site is outside the I 00-year floodplain 
(ii) Chemical Characteristics: 

3. 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.). Explain: Dry season, water table was below the surface during site visit. Same water shed as 
receiving streams. 

Identify specific pollutants, if known: Pollutants associated with agricultural pesticides, herbicides, and fertilizer are likely. 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: F AC and F ACW species. Nearly I 00% cover. 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: . 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

Characteristics of all wetlands adjacent to the tributary (if an),') 
All wetland(s) being considered in the cumulative analysis:(! 
Approximately ( -5 ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size Cin acres) 

Wetland Area A, Yes 
Wetland Area B, Yes 
Wetland Area 
Wetland Area D, 
Wetland Area E, Yes 
Wetland Area E2, Yes 

1to2 
1 
1 

.25 

.25 

.25 

Directly abuts? (Y/N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: Typical functions and values associated 
with palustrinc forested wetlands and intermittent streams are exist at the site. Wetland Areas A, D, E, and E2 function as a 
Riparian Wetlands. Wetland Areas Band Care headwater wetlands. 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TN,V. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapa11os Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and Jifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TN,Vs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for 11011-RPW and its adjacent wetlands, where the 11011-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: Wetland Area C drains to an emphemeral drainage feature, that flows to an intennittent 
stream, which is a tributary of Juniper Creek The remaining wetland areas are contiguous and adjacent to intennittent or perenial 
streams. 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section lII.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
TNWs: linear feet width (ft), Or, acres. 
Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 



Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: The streambed was dry at the time of the site visit Utilizing the North Carolina Stream Idendification Form 
Version 4.11, ECS calculated as scored of 28. A stream is at least intermittent is the score is greater than or equal to 19. 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
ml Tributary waters: -7,000 linear feet 1 to 4 width (ft). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
IEJ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
B Tributary waters: -250 linear feet less than 1' width (ft). 
~ Other non-wetland waters: acres. 

Identify type( s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
ml Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

8]' Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: The wetland areas are contiguous and adjacent to the stream bed .. 

Provide acreage estimates for jurisdictional wetlands in the review area: -Sacres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
mJ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~· Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: -lacres. 

7. Impoundments of jurisdictional waters.9 

a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Demonstrate that impoundment was created from "waters of the U.S.," or 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED (INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

'See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Gnidebook. 



which are or could be used by interstate or foreign travelers for recreational or other purposes. 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
which are or could be used for industrial purposes by industries in interstate commerce. 
Interstate isolated waters. Explain: 
Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
m;J Tributmy waters: linear feet width (ft). 
11§1: Other non-wetland waters: acres. 

Identify type(s) of waters: 
EJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Efl: If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
e2J Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

(ljj] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
e2J Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 

I
. dgment (check all that apply): 

Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Lakes/ponds: acres. 

. Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 

width (ft). 
Lakes/ponds. acres. i 
Non-wetland. waters (i.e., rivers, streams): linear feet, 

Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DAT A. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): m Maps, plans, plots or plat submitted by or Oil behalf of the applicant/consultant: 
111 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

I Data sheets prepared by the Corps: 
. Corps navigable waters' study: 

_ U.S. Geological Survey Hydrologic Atlas:Wacamaw HUC 03040206. 
0 USGS NHD data. 
[8J USGS 8 and 12 digit HUC maps. 

fil: U.S. Geological Survey map(s). Cite scale & quad name:Chadbourn 1986. 
111 USDA Natural Resources Conservation Service Soil Survey. Citation:Google Earth layer, NRCS Web Soil Survy c/o UC Davis 
Soil Resource Lab. 

I 
National wetlands inventory map(s). Cite name: 
State/Local wetland inventory map(s): 
FEMNFIRM maps:Panels 02601, 02611, 027IJ, 20701, dated June 6, 2006. 
100-year Floodplain Elevation is: (Nattonal Geodectic Vertical Datum of 1929) 

10 Prior to asserting 01· declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Me111ora11d11111 Regarding CWA Act J111'isdictio11 Foflowi11g Rapmros. 



~ Photographs: ~Aerial (Name & Date):2012 Aerial Photograph, Columbus County GIS. 
or 0 Other (Name & Date): 

Previous determination(s). File no. and date of response Jetter: 
Applicable/supporting case Jaw: 
Applicable/supporting scientific literature: 
Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 20, 2015  
 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, 421 Harnett Property LLC, SAW-2015-00545  
 
C. PROJECT LOCATION AND BACKGROUND INFORMATION:  

 State: North Carolina  County/parish/borough: Harnett  City: Lillington  
Center coordinates of site (lat/long in degree decimal format):  Lat. 35.4132°, Long. -78.777°  
 Universal Transverse Mercator: 17 701844.19 3921136.6  
Name of nearest waterbody:  Dry Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cape Fear River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Cape Fear. North Carolina., 3030004  

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a different 

JD form:       
 
D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:       
 Field Determination.  Date(s): November 6, 2014 

 
SECTION II:  SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]  
  Waters subject to the ebb and flow of the tide. 
  Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:       
 
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
 a. Indicate presence of waters of U.S. in review area (check all that apply): 1 
  TNWs, including territorial seas   
  Wetlands adjacent to TNWs  
  Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
  Non-RPWs that flow directly or indirectly into TNWs    
  Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
  Impoundments of jurisdictional waters 
  Isolated (interstate or intrastate) waters, including isolated wetlands 
 
 b. Identify (estimate) size of waters of the U.S. in the review area: 
 Non-wetland waters:       linear feet,       wide, and/or       acres. 
 Wetlands: 10 acres. 
 
 c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
 Elevation of established OHWM (if known):       
 
 2. Non-regulated waters/wetlands (check if applicable):3 
  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:       
 
SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 

                                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW 
 Identify TNW:       
 
 Summarize rationale supporting determination:       
 
 2. Wetland adjacent to TNW   
 Summarize rationale supporting conclusion that wetland is “adjacent”:       
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
 
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  

 
 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 
 (i) General Area Conditions: 
 Watershed size:       Pick List 
 Drainage area:       Pick List 
 Average annual rainfall:       inches 
 Average annual snowfall:       inches 
 
 (ii) Physical Characteristics: 
 (a) Relationship with TNW: 
  Tributary flows directly into TNW. 
  Tributary flows through Pick List tributaries before entering TNW. 
 
 Project waters are  Pick List river miles from TNW. 
 Project waters are  Pick List river miles from RPW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from RPW. 
 Project waters cross or serve as state boundaries. Explain:       
 
 Identify flow route to TNW5:       
 Tributary stream order, if known:       
 
 (b) General Tributary Characteristics (check all that apply): 
 Tributary is:  Natural 
  Artificial (man-made).  Explain:       
  Manipulated  (man-altered).  Explain:       

                                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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 Tributary properties with respect to top of bank (estimate): 
 Average width:       feet 
 Average depth:       feet 
 Average side slopes: Pick List. 
 

 Primary tributary substrate composition (check all that apply): 
  Silts  Sands  Concrete 
  Cobbles  Gravel  Muck 
  Bedrock  Vegetation.  Type/% cover:       
  Other. Explain:       
 
 Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:       
 Presence of run/riffle/pool complexes.  Explain:       
 Tributary geometry: Pick List 
 Tributary gradient (approximate average slope):       % 
 
 (c) Flow:  
 Tributary provides for: Pick List 
 Estimate average number of flow events in review area/year: Pick List 
 Describe flow regime:       
 Other information on duration and volume:       
 
 Surface flow is: Pick List.  Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 Tributary has (check all that apply): 
  Bed and banks   
  OHWM6 (check all indicators that apply):  
  clear, natural line impressed on the bank  the presence of litter and debris 
  changes in the character of soil  destruction of terrestrial vegetation 
  shelving  the presence of wrack line 
  vegetation matted down, bent, or absent  sediment sorting 
  leaf litter disturbed or washed away  scour 
  sediment deposition   multiple observed or predicted flow events 
  water staining  abrupt change in plant community 

  other (list):       
  Discontinuous OHWM.7  Explain:       
 
 If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
  High Tide Line indicated by:  Mean High Water Mark indicated by: 
  oil or scum line along shore objects  survey to available datum; 
  fine shell or debris deposits (foreshore)  physical markings; 
  physical markings/characteristics  vegetation lines/changes in vegetation types.  
  tidal gauges 
  other (list):       
 
 (iii) Chemical Characteristics: 
 Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  

Explain:       
 Identify specific pollutants, if known:       
 
 (iv) Biological Characteristics.  Channel supports (check all that apply): 
  Riparian corridor.  Characteristics (type, average width):       
  Wetland fringe.  Characteristics:       
  Habitat for: 
  Federally Listed species.  Explain findings:       
  Fish/spawn areas.  Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
                                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 
 
 (i)  Physical Characteristics: 
 (a) General Wetland Characteristics: 
 Properties: 
 Wetland size:       acres 
 Wetland type.  Explain:       
 Wetland quality.  Explain:       
 Project wetlands cross or serve as state boundaries. Explain:       
 
 (b) General Flow Relationship with Non-TNW: 
 Flow is: Pick List. Explain:       
 
 Surface flow is: Pick List 
 Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 (c) Wetland Adjacency Determination with Non-TNW: 
  Directly abutting  
  Not directly abutting 
  Discrete wetland hydrologic connection.  Explain:       
  Ecological connection.  Explain:       
  Separated by berm/barrier.  Explain:       
 
 (d) Proximity (Relationship) to TNW 
 Project wetlands are Pick List river miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Flow is from: Pick List. 
 Estimate approximate location of wetland as within the Pick List floodplain. 
 
 (ii) Chemical Characteristics: 
 Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.).  Explain:       
 Identify specific pollutants, if known:       

 
 (iii) Biological Characteristics.  Wetland supports (check all that apply): 

  Riparian buffer.  Characteristics (type, average width):       
  Vegetation type/percent cover.  Explain:       
  Habitat for: 

  Federally Listed species.  Explain findings:       
  Fish/spawn areas. Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
 
 3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List 
 Approximately       acres in total are being considered in the cumulative analysis. 
 
 For each wetland, specify the following: 
 
 Directly abuts? (Y/N)  Size (in acres) Directly abuts? (Y/N) Size (in acres) 
                         
                         
                         
 
 Summarize overall biological, chemical and physical functions being performed:       
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
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wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:       
 
 2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:       

 
 3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:       

 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

 1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
  TNWs:       linear feet,       wide, Or       acres. 
  Wetlands adjacent to TNWs:       acres. 
 
 2. RPWs that flow directly or indirectly into TNWs.   
  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial:       
  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 

jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:       

 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 3. Non-RPWs8 that flow directly or indirectly into TNWs. 
  Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
 Provide estimates for jurisdictional waters within the review area (check all that apply): 
    Tributary waters:        linear feet,       wide. 
    Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
  Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale indicating that 

tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an RPW: 
                                                                 
8See Footnote # 3.   
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Wetland continues to tributary (Dry Creek) just outside of the property boundary. The tributary appears to be 
perennial based on available mapping. Dry Creek is a mapped stream on the USGS topographical map and 
USDA soils map for Harnett County.      

 
  Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:       

 
 Provide acreage estimates for jurisdictional wetlands in the review area: 10 acres. 
 
 5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 

 
 6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide estimates for jurisdictional wetlands in the review area:       acres. 
 
 7. Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  
  Demonstrate that impoundment was created from “waters of the U.S.,” or 
  Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
  Demonstrate that water is isolated with a nexus to commerce (see E below).   
 
 
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

  which are or could be used by interstate or foreign travelers for recreational or other purposes. 
  from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
  which are or could be used for industrial purposes by industries in interstate commerce. 
  Interstate isolated waters.  Explain:       
  Other factors.  Explain:       
 
 Identify water body and summarize rationale supporting determination:  
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet,       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
  Wetlands:       acres. 
 
 
F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
  Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  
  Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 

“Migratory Bird Rule” (MBR). 
  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:       
  Other: (explain, if not covered above):       
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

                                                                 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres. List type of aquatic resource:       
  Wetlands:       acres. 
 
 Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 

a finding is required for jurisdiction (check all that apply): 
  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres.  List type of aquatic resource:       
  Wetlands:       acres. 
 
SECTION IV:  DATA SOURCES. 
 
A. SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
  Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:       
  Data sheets prepared/submitted by or on behalf of the applicant/consultant.  
  Office concurs with data sheets/delineation report. 
  Office does not concur with data sheets/delineation report. 
  Data sheets prepared by the Corps:       
  Corps navigable waters’ study:       
  U.S. Geological Survey Hydrologic Atlas:       
  USGS NHD data. 
  USGS 8 and 12 digit HUC maps. 
  U.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-LILLINGTON  
  USDA Natural Resources Conservation Service Soil Survey. Citation: Web Soil Survey 
  National wetlands inventory map(s).  Cite name:       
  State/Local wetland inventory map(s):       
  FEMA/FIRM maps:       
  100-year Floodplain Elevation is:       (National Geodectic Vertical Datum of 1929) 
  Photographs:  Aerial (Name & Date): Preliminary delineation results; ESRI imagery 
 or  Other (Name & Date):       
  Previous determination(s).  File no. and date of response letter:       
  Applicable/supporting case law:       
  Applicable/supporting scientific literature:       
  Other information (please specify):       
 
B. ADDITIONAL COMMENTS TO SUPPORT JD: There was no legal access to the adjacent property on which Dry Creek 
traverses. All evidence points to Dry Creek as an RPW. 
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