
APPROVED JURJSDlCTIONAL DETERMINATION FORM 
U.S. Am1y Corps of Engineers 

Th is form should be completed by fo ll owing the in structions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION J: BACKGROUND INFORMATION 
A. RE PORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATIO (JO): June 8, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER :CESAW-RG-A, 2015-01155, David Ruppard 

C. PROJECT LOCATION A!'.'D BACKGROUND INFORMATION: 
State: NC County/pari sh/borough: Avery City: Ba nner E lk 
Center coord inates of site (lat/long in degree decimal format) : Latitude & Longi tu de in Decimal Degrees: 36.145075 N, -81.865144 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Sugar C reek 
Name of nearest Trad itional Navigable Water (TNW) into wh ich the aquatic resource flows: Watau ga River 
Name of watershed or Hydro logic Un it Code (HUC): Wata uga I 06010103 
[g) Check if map/diagram of review area and/or potentia l jurisd ictional areas is/are available upon request. 
0 Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc ... ) are associated with th is action and are recorded on a different JD 

fom1. 

D. REVIEW P ERFORMED FOR SITE E VALUATION (CHECK ALL THAT APPLY): 
[g) Office (Desk) Determination. Date: 6-8-2015 
0 Field Determination. Date(s) : 

SECTlON II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[RequiredJ 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptib le for use to tran sport interstate or foreign commerce. 

Explain : 

B. CWA SECTION 404 DETERM INATION OF JURISDICTION. 

There Are " waters of the U.S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

I. Waters of the U.S. 
a. Indicate presence of wa ters of U.S. in rev iew a rea (check a ll that a pply) : 1 

0 TNWs, includ ing territorial seas 
0 Wetlands adjacent to TNWs 
[g) Relatively permanent waters2 (RPWs) that flow directly or indi rectly into 'l Ws 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutti ng RPWs that flow directly or ind irectly into TNWs 
0 Wetl ands adjacent to but not directly abutting RPWs that flow di rectly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow di rectly or indi rectly into TNWs 
0 Impoundments of ju ri sdictional waters 
0 Isolated (interstate or intrastate) waters, including iso lated wetlands 

b. Identify (estim ate) s ize of wa ters of the U.S. in th e revi ew a rea : 
Non-wetland waters: 35 li near feet: 6-8 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundari es) of jurisdiction based on: E stablished by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regul ated waters/wetlands (check if applica ble): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lll below. 
2 For purposes of this fom1 , an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous fl ow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs a nd wetla nds adj acent toT Ws. If the aq uati c resource is a TNW , co mpl ete Section 
UI.A.l and Section III. D. I. only; if the aquati c reso urce is a wetla nd adj acent to a TNW, co mplete Sections JlJ.A. l a nd 2 a nd Section 
I1 l.D.I. ; otherwise, see Section HI . B below. 

1. T NW 
Identify TNW: 
Summari ze rationale supporting detenn ination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetl and is "adj acent" : 

B. CHARA CTERISTICS O F TRIB UTARY (THAT IS OT A TNW) A D lTS ADJACE T WETLA DS (IF ANY): 

This section summ a rizes information rega rding character ist ics of th e tributa ry a nd its adj acent wetla nds, if a ny, a nd it helps determin e 
whether or not the standards for jurisdiction established und er Rapanos have been met. 

T he agencies will assert jurisdiction over non-naviga ble tr ibutaries of T NWs wh ere th e t ributa ries are " rela tively perm a nent waters" 
(RPWs), i.e. tributaries that typically now yea r-round or have continuous now at least seaso nally (e.g., typica lly 3 months). A wetla nd 
that directly a buts an RPW is a lso jurisdictional. If th e aquatic reso urce is not a TNW , but has yea r-round (perenni al) now, skip to 
Section IJJ.D.2. ffth e aquati c resource is a wetland directly a butting a tributa ry with perennia l now, skip to Section 111.0.4. 

A wetland th at is adjacent to but th at does not directly a but an RPW requires a significa nt nex us eva luation. Co rps districts and EPA 
regions will include in the record a ny ava il a ble information th at doc um ents the existence of a significa nt nexus between a relatively 
perman ent tributary th at is not perennia l (a nd its adj acent wetlands if a ny) a nd a traditio na l naviga ble wa ter , even though a significa nt 
nexus findin g is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetla nd directly a butting a n RPW, a JD will require additional data to determine if th e 
waterbody has a significa nt nex us with a TNW. If th e tributa ry has adj ace nt wetlands, th e significa nt nex us eva luati on must consider 
the tributary in combination with a ll of its adjacent wetlands. T his significa nt nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adj acent wetlands is used wheth er the review area identified in th e JD request is th e tribu tary, or its adj acent 
wetlands, or both. If th e JD covers a tributary with adjace nt wetla nds, co mplete Section lll.B.l for the tributary, Section 1IJ.B.2 for any 
onsite wetlands, and Section IILB.3 for a ll wetla nds adj acent to tha t tributa ry, both onsite a nd offsite. T he determination whether a 
significa nt nexus exists is determined in Sectio n III.C below. 

1. C ha racteristics of non-TNWs that now directly or ind irectly in to TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Ph ysica l C haracteristics: 
(a) Relationship with TNW: 

0 Tributary fl ows directly into TNW. 
0 Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List ri ver mjl es from TNW. 
Project waters are Pick List river miles fro m RPW. 
Project waters are Pick List aeri al (straight) mil es from TNW. 
Project waters are P ick List aeri al (straight) mil es from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identi fy flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributa ry is: 0 Natural 

0 Artificial (man-made). Explain : 
0 Manipulated (man-altered). Explain : 

4 Note that the Instructional Guidebook contains additional information regard ing swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which fl ows through the review area, to fl ow in to tributary b, which then flows into TNW. 



T ri butary properties with respect to top of bank (esti mate): 
Average width : feet 
Average depth : feet 
Average side slopes: Pick List. 

Primary tribu tary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobb les 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain : 

Tributary condition/stability [e.g., highly eroding, sloughing ban ks]. 
Presence of run/riille/pool compl exes. Explai n: 
Tri butary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick Lis t 

0 Concrete 
0 Muck 

Ex pla in : 

Estimate average number of Oow events in rev iew area/year: Pick List 
Describe fl ow regime: 

Other in fo rmati on on durat ion and volume: 

Surface fl ow is: Pick List. Characteristics: 

Subsurface Oow: Pick List. Exp la in fin dings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debri s 
0 changes in the character of soi l 0 destructi on of terrestri al vegetation 
0 shelving 0 the pre ence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scou r 
0 sediment deposition 0 multiple observed or predicted fl ow events 
0 water sta ining 0 abrupt change in pl ant comm uni ty 
0 other (list): 

0 Discontin uous OHWM.7 Explai n: 

Tf factors other than the OHWM were used to determine lateral extent of CWAjuri sdicti on (check all that app ly) : 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore obj ects 0 survey to ava ilable datum; 
0 fin e shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteri st ics 0 vegetati on lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) C hemi ca l C ha racteristics : 
Characterize tributary (e.g., water co lor is clear, di sco lored, oily fi lm; water quali ty; general watershed characteristics, etc.). Explain : 

Identify specific pollutants, if known: 

(iv) Biological C ha racteristics. C ha nn el supports (check a ll that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federal ly Listed species. Explain fin dings: 
0 F ish/spawn areas. Explain fin dings: 
0 Other environmentally-sensitive species. Ex plain fin dings: 
0 Aquatic/wildlife diversity. Explain fi ndings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the strean1 temporari ly flows underground, or where the 
O HWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's fl ow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7fbid . 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteri stics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quality. Explain : 

Project wetlands cross or serve as state boundaries. Exp lain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain : 

Surface flow is: Pick List 
Characteristics : 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
0 Directly abutting 
0 Not di rectly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain : 

(d) Proxi mity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is fTom : Pick List. 
Estimate approximate location of wetland as within the Pick List floodpl ain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fi lm on surface; water quality; general watershed characterist ics; 

etc.). Exp lain : 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Exp lain findings: 
0 Fish/spawn areas. Explain tind ings: 
0 Other. environmentall y-sensitive species. Explain findings : 
0 Aq uatic/wildlife diversity. Exp lain findin gs: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analys is: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directl y abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its prox imity to a TNW, a nd t he fun cti ons perform ed by th e tri buta ry a nd a ll its adjacent wetla nds. It is not app rop ri ate to determi ne 
significant nexus based solely on a ny specifi c threshold of dista nce (e.g. between a t ributa ry and its adjacent wetla nd or between a 
t r ib uta ry a nd the TNW). Simila rly, t he fact an adjacen t wet la nd li es withi n or outs ide of a fl oodp lain is not solely determ inat ive of 
significa nt nexus. 

Draw conn ectio ns between the feat ures docum ented a nd th e effec ts on the TNW, as ident ified in the Rapanos Guidance a nd d iscussed in 
the Jnstr uctional Gu idebook. Factors to co nsider in cl ud e, for example: 

Does the tributary, in combination with its adjacent wetlands (if any), have th e capacity to carry pollutants or fl ood waters to TNWs, or to 
reduce the amount of po llutants or fl ood waters reaching a TNW? 

• Does the tributary, in combinati on with its adj acent wetl ands (if any), provide habitat and lifecycle support functions for fish and other 
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 

• Does the tributary, in combination with its adjacent wetlands ( if any), have the capacity to transfer nutr ients and organi c carbon that 
support downstream food webs? 

• Does the tributary, in combinat ion with its adj acent wetl ands (if any), have other relati onships to the physica l, chemical, or biological 
integrity of the TN W? 

Note: the a bove list of co nsidera tions is not incl usive a nd oth er fun ctio ns observed or known to occ ur shoul d be docu mented be low: 

1. Significant nex us fi ndin gs for non-RPW that has no adj acent wetla nds a nd fl ows directly or in directly into T Ws. Explain find ings 
of presence or absence of signifi cant nexus below, based on the tributary itself, then go to Section Jll.D : 

2. Signifi ca nt nex us findin gs for non-RPW a nd its adj acent wetla nds, where th e non-RPW fl ows d irectly or indirectly into T Ws. 
Explain fi ndings of presence or absence of signifi cant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section IJI.D: 

3. Signifi ca nt nex us fin d ings for wet la nd s adj ace nt to a n RPW but that do not d irectly ab ut the RPW. Exp lain find ings of presence or 
absence of signifi cant nexus below, based on the tributary in combination with all of its adjacent wet lands, then go to Section Ill .D: 

D. DETERMTNA TIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATER S/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

L TNWs a nd Adj acent Wetla nds. Check all that app ly and provide size estimates in review area: 
0 TN Ws: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow d irectly or indirectly into TNWs. 
0 Tributaries ofTNWs where tributaries typica lly fl ow year-round are j uri sdictional. Prov ide data and rati onale indi cating that tributary 

is perenn ial: Sugar Creek is a blue line stream o n the USGS topograph ic map, NC-Valle Crucis Quad which in No rth Carol ina means it 
flows more than 3 mo nths out ofthe year making it a pere nnia l stream . 

0 Tributaries ofTN W where tributaries have continuous fl ow "seasonally" (e.g. , typ ically th ree months each year) are j urisd ictional. 

Data supporting this conclusion is provided at Section lll. B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates fo r jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetl and waters: acres. 

fdenti fy type(s) of waters: 

3. Non-RPWs8 that fl ow directly or indirectly in to TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nex us with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section HI.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetla nds directly abutting a n RPW that flow directly or indirectly into TNWs. 
0 Wetlands di rectly abut RPW and thu s are jurisdictional as adj acent wetlands. 

0 Wetl ands directly abu tt ing an RPW where tributaries ty pi cally flow year-round . Provide data and rationale 
indicating that tributary is perennial in Section IU.D.2, above. Provide rationale indicat ing that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 



0 Wetlands directly abutting an RP W where tr ibutaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section lll.B and rationale in Section III.D .2, above. Provide rationale indi cating that wetland is directly abutti ng an 
RPW: 

Provide acreage estimates fo r j urisdictional wetlands in the revi ew area: acres. 

5. Wetlan ds adjacent to but not d irectly abutting a n RPW that n ow d irectly or indirectly into TNWs. 
0 Wetl ands that do not directly abut an RPW, but when considered in combination with the tributary to whi ch they are adjacent and with 

simi larly situated adjacent wetlands, have a signifi cant nexus with a TNW are jurisidi ctional. Data supporting thi s conclusion is 
provided at Section JU.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetla nd s adj acent to non-RPWs th at now d irectly or ind irectly in to TNWs. 
0 Wetlands adj acent to such waters, and have when considered in combinati on wi th the tributary to whi ch they are adjacent and with 

simi larly situated adj acent wetlands, have a signifi cant nexus with a TNW are jurisdictiona l. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdicti onal wetlands in the review area: acres. 

7. Im poundm ents of ju r isd ictional waters.9 

As a general rule, the impoundment of a j urisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from " waters of the U.S. ," or 
0 Demonstrate that water meets the criteri a for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is iso lated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or fo reign travelers fo r recreational or other purposes. 
0 from which fi sh or shellfi sh are or could be taken and so ld in interstate or fo reign commerce. 
0 which are or cou ld be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body a nd summ a r ize r at io nale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check a ll that apply): 
0 Tributary waters: linear fee t width (ft). 
0 Other non-wetland waters: acres. 

Identify ty pe(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed with in the review area, these areas d id not meet the cri teria in the 1987 Corps of Engineers Wetland 

Delineation Man ual and/or appropriate Regional Suppl ements. 
0 Review area included isolated waters with no substantial nexus to in terstate (or foreign) commerce. 

0 Prior to the Jan 200 I .Supreme Court decision in "S WANCC," the review area would have been regul ated based solely on the 
"Mi gratory Bird Rule" (M BR). 

0 Waters do not meet th e "Significant Nexus" standard, where such a finding is required for jurisdi ction . Ex plain : 
0 Other: (explain, if not covered above) : 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisd iction is the MBR factors (i.e., 
presence of migTatory birds, presence of endangered species, use of water fo r irrigated agricul ture), using best professional judgment (check all 
that apply) : · 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-juri sdictional waters in th e review area that do not meet the " Significan t Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or decl ining CWA ju r isdiction based solely on this category, Corps Districts will elevate the action to Cor ps and EPA HQ for review 
consistent with the process described in the Corps/EPA Mem orandum Regarding CWA A d Jurisdiction Following Rapanos. 



0 Non-wet land waters (i.e. , ri vers, streams): linear feet, width (ft) . 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aq uatic resource: 
0 Wetlands: acres. 

SECTrON IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be incl uded in case fi le and, where checked and 
req uested, appropriately reference sources below): 
[8J Maps, plans, plots or plat submitted by or on behalf of the appli cant/consul tan t: 
0 Data sheets prepared/submi tted by or on behalf of the applicant/consultant. 

0 Offi ce concurs with data sheets/delineation report. 
0 Of(ice does not concur with data sheets/delineati on report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit H UC maps. 

[8J U.S. Geological Survey map(s). Cite sca le & quad name: NC-Valle Crucis. 
0 USDA Natural Resources Conservat ion Service Soil Survey. Citation: Avery County, NC 
0 National wetlands in ventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
D FEMA/FlRM maps: 
0 I 00-year Floodpl ain Elevati on is: (Nati onal Geodectic Verti cal Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). Fil e no. and date of response letter: 
0 Appli cabl e/supporting case law: 
0 Applicab le/supporting scientific li terature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURJSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by fo llowi ng the instructions provided in Section fV of the ID Form Instructional Guidebook. 

SECTION I: BACKGROUND JNFORMA TION 
A. REPORT COMPLETION DATE FOR APPROVED J1JRISDICTIONAL DETERMINATION (JD): June 8, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-00865, William H. Wilkie Jr. 

C. PROJECT LOCATION AND BACKGROUND JNFORMA TION: 
State: NC County/pari sh/borough: Buncombe City: Black Mountain 
Center coordinates of site (lat!long in degree dec imal format) : Latitude & Longitude in Decimal Degrees: 35.547536 N, -82.335494 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT to Cane Creek 
Name of nearest Traditional Navigable Water (TNW) into wh ich the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): French Broad I 06010105 
t8J Check if map/di agram of review area and/or potential j uri sdictional areas is/are ava il able upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with thi s acti on and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHEC K ALL THAT APPLY): 
[8l Office (Desk) Determination. Date: 6-8-2015 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

0 Waters subject to the ebb and fl ow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Exp lain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters oft he U.S " within Clean Water Act (CWA) j uri sd icti on (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
t8J Relat ively permanent waters2 (RPWs) th at flow directly or indirectly in to TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that fl ow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that fl ow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
0 Isolated (i nterstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetl and waters: 40 linear feet: 3 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of estab lished OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potenti ally jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdicti onal. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section !JI below. 
2 For purposes of this fom1, an RPW is defined as a tributary that is not a TNW and that typically !lows year-round or has continuous fl ow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section Ill.F. 



A. TNWs A D WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic reso urce is a TNW, complete Section 
lll.A.l and Section JU.D.I. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections UJ.A.l and 2 and Section 
lii.D.l.; otherwise, see Section rJI.B below. 

I. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent'': 

B. CHARACTERISTICS OF TRJBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (JF ANY): 

This section summarizes information regard ing characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Raptmos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section lli.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional naviga ble water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbod/ is not an RPW, or a wetland directly abutting an RPW, a JD will req uire additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. lf the JD covers a tributary with adjacent wetlands, complete Section III. B. I for the tributary, Section lll.B.2 for any 
onsite wetlands, and Section IU.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section IJI.C below. 

l. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall: inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are ,Pick List aerial (straight) miles fTom RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteri stics (check all that apply): 
Tributary is: 0 Natural · 

0 Artificial (man-made). Explai n: 
0 Manipulated (man-altered). Explain : 

4 Note that the Instructional Guidebook contains additional information regarding swalcs, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which nows through the review area, to flow into tributary b, which then nows into TNW. 



T r ib utary properties with respect to top of bank (estimate) : 
Average width: feet 
Average depth: feet 
Average side slopes: P ick List. 

Primary tributary substrate composition (check all that apply): 
D Silts 0 Sands 
D Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain : 

Tributary condition/stability [e.g., highly erod ing, sloughing banks]. 
Presence of run/riffie/pool complexes. Explain: 
Tributary geometry: Pick L ist 
Tributary gradient (approximate average slope) : % 

(c) Flow: 
Tributary provides for: P ick L ist 

D Concrete 
0 Muck 

Explain: 

Estimate average number of fl ow events in review area/year: ,Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick L ist. Explain findin gs: 
0 Dye (or other) test perfom1ed : 

Tributary has (check all that apply) : 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of so il 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sed iment deposit ion 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM7 Explain: 

If factors other than the OJ-IWM were used to determine lateral extent of CWA jurisdiction (check all that apply) : 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to avai lable datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) C hemical C ha racter isti cs: 
Characterize tributary (e.g. , water color is cl ear, di scolored, oily fi lm; water quality; general watershed characteristics, etc.) . Explain: 

Identify specific pollutants, if known: 

(iv) Biological C har acteristics. C ha nn el supports (check all that a pply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Exp lain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the 01-IWM does not necessarily sever jurisdiction (e.g., where the stream temporari ly flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the 01-IWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid . 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetl and Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Exp lai n: 

(b) General Flow Relationship wi th Non-TNW: 
Flow is: Pick Lis~. Explain: 

Surface flow is: Pick List 
Characteri stics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain : 
0 Ecologica l connection. Explain : 
0 Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TN W. 
Flow is from : Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain . 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oi l fi lm on surface; water quali ty; general watershed characteri stics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biologica l Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width) : 
D Vegetat ion type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the followin g: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its proximity to a TNW, and the fun ctions perform ed by th e tributa ry a nd a ll its adj acent wetla nd s. It is not appropr ia te to determin e 
signifi ca nt nex us based solely on a ny specific threshold of d ista nce (e.g. between a tributa ry a nd its adjacent wetland or between a 
tributary a nd t he T W). S imila rly, th e fac t a n adj acent wetland lies within or outside of a fl oodpla in is not solely determin ative of 
significa nt nex us. 

Draw conn ections between the fea tures documented a nd th e effects on the T NW, as identified in th e Rapanos G uid a nce and disc ussed in 
the Instru ctiona l G uideboo k. Factors to co nsider includ e, for exa mple: 
• Does the tributary, in comb in at ion with its adjacent wetl ands (if any), have the capacity to carry pollutants or flood waters to ·rNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fi sh and other 

species, such as feeding, nesti ng, spawning, or rearing young for species that are present in the '[ W? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to tran sfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical , or biological 

integrity of the TNW? 

Note: t he a bove list of considerations is not inclusive a nd oth er fun ctions obse rved or known to occur should be docum ented below: 

1. Significa nt nex us findin gs for non-RPW that has no adj acent wetla nds a nd fl ows directly or indirectly into TNWs. Ex plain findings 
of presence or absence of signi ficant nexus below, based on the tr ibutary itse lf, then go to Section IlLD: 

2. S ignifica nt nexus findin gs for non-RPW and its adj acent wetla nd s, where the non-RPW fl ows directly or indirectly into TNW s. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section Ul.D: 

3. S ignifica nt nex us findin gs for wetla nds adj acent to a n RPW b ut th a t do not directly a but the RPW. Explain findings of presence or 
absence of significant' nexus below, based on the tributary in combination with all of its adjacent wetlands then go to Section Ll f.D : 

D. DETERM l ATJO NS O F J URJSDICTlONA L FINDINGS. THE SUBJ ECT WATERS/W ETLANDS AR E (CH ECK AL L THAT 
APPLY): 

I. T NWs a nd Adj acent W etla nds. Check a ll that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to lNWs: acres. 

2. RPWs that flow d irectly or indirectly into TNWs. 
[8] Tributaries ofTNWs where tributaries typica lly flow year-round are jurisdictional. Provide data and rat ionale indicating that tributary 

is perennial: The UT to Cane Creek is a blue line stream on the USGS topographic map. C-Biack Mountain Quad which in orth 
Carolina means it flows more than 3 months out of the year making it a perennial stream. 

D Tributaries ofTNW where tributaries have continuous !low "seasonally" (e.g., typ icall y three months each year) are jurisd ictional. 

Data supporting this conclusion is provided at Section IJJ.B. Provide rat ionale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the rev iew area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

ldentify type(s) of waters: 

3. No n-RPWs8 th at flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a sign ificant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for ju risdictional waters within the review area (check all that app ly): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters : 

4. W etlands directly a butting a n RP W th at fl ow directly or indirectly into TNWs. 
D Wetlands di rectly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands di rectly abutting an RPW where tributaries ty pically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section 11 I.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section Ili.B and rationale in Section lTl.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wet lands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that now directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an Rl)W, but when considered in combination with the tributary to wh ich they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting thi s conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that now directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting thi s conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( l-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfi sh are or could be taken and sold in interstate or forei gn commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check a ll that apply) : 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters : 
0 Wetlands: acres. 

F. NON-JlJRISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
D. Review area included isolated waters with no substantial nexus to interstate (or forei gn) commerce. 

0 Prior to the Jan 200 I Supreme Court deci sion in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is req uired for jurisdiction. Exp lain: 
0 Other: (explain, if not covered above) : 

Provide acreage estimates for non-juri sdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water fo r irrigated agricu lture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "S ignificant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section 11!.0.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 Non-wetl and waters (i.e., rivers, streams): linear fee t, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetl and waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION TV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case fi le and, where checked and 
requested, appropriate ly reference sources below): 
[8] Maps, plans, plots or pl at submitted by or on behalf of the applicant/consul tan t: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8] U.S. Geological Survey map(s). Cite scale & quad name: NC-Biack Mountain. 
0 USDA Natural Resources Conservation Service Soil Survey. Citati on: Buncombe County, NC 
D National wetlands in ventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
0 I 00-year Floodplain Elevation is: (Nati onal Geodecti c Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or D Other (Nan1e & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
D Applicable/supporting scienti fic literature: 
0 Other info rmati on (please spec ify) : 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by foll owing the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 07111/2013 

B. DIST! Ig OF~C~I~E NAR~~~~UM~R: L s -0 V'11 ~ 
C. PROJECT LOC'Afib'fYAND BACtfuJ'duND IN ORMATION: 

State: North Carolina County/parish/borough: Ashe City: West Jefferson 
Center coordinates of site (!at/long in degree decimal format): Lat. 36.3531225° N, Long. 81.5273597° W. 

Universal Transverse Mercator: 17N 
Name of nearest waterbody: Old Fields Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: South Fork of New River (New River) 
Name of watershed or Hydrologic Unit Code (HUC): 0505000 1 (New River) 
1:8] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
@I Office (Desk) Determinati on. Date: (q ,~-15 
1:8] Field Determination. Date(s): 03/09/2015 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subject to the ebb and fl ow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: Neither. 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adj acent to TNWs 
1:8] Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adj acent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adj acent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetl ands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: Approx. 690 linear feet: -25 ft (bkt) width (ft) and/or acres. 
Wetlands: 0 acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of establi shed OHWM (ifknown):-3 109-3 11 9 feet. 

2. Non-regulated waters/wetlands (check if applicable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional . 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a 1NW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section ill. F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section Ill.D.l.; otherwise, see Section Ill.B below. 

1. TNW 
Identi fy TNW: No TNW found onsite. 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under l?t!JHlnos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section Ill.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section Ill.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 2.66 square miles 
Drainage area: 2.66 square miles 
Average annual rainfall: approx 50 inches 
Average annual snowfall: approx 23 inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

[81 Tributary flows directly into TNW. 
0 Tributary flows through 2 tributaries before entering TNW. 

Project waters are 2-5 river miles from TNW. 
Project waters are 1 (or less) river miles from RPW. 
Project waters are 2-5 aerial (straight) miles from TNW. 
Project waters are 1 (or less) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: No. 

Identify flow route to TNW5
: The project waters are Old Fields Creek, which flow directly into the South Fork of the 

New River. 

4 Note that the Instructional Guidebook contains additional information regard ing swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
T r ibutary is: ~ Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

T r ibutary properties with respect to top of bank (estimate): 
Average width: 20-25 feet 
Average depth: -2.5 feet 
Average side slopes: Vertical (1:1 or less). 

Primary tributary substrate composition (check all that apply): 
~ Silts ~ Sands 
~ Cobbles ~ Gravel 
D Bedrock D Vegetation . Type/% cover: 
D Other. Explain: 

D Concrete 
~Muck 

Tributary condition/stability [e.g., high ly eroding, sloughing banks]. Explain: Streambanks are actively eroding due to a 
lack of connectivity with the adjacent (active) floodplain, stormwater flows from developed areas upstream (West Jefferson), and the 
impacts of cattle to streambanks and streambank vegetation. 

Presence of run/riffle/pool complexes. Explain: Riffle pool complexes are still present at the reach of Old Fields Creek. 
Tributary geometry: Meandering 
Tributary gradient (approximate average slope): -1.2 % 

(c) Flow: 
Tributary provides for: Seasonal flow 
Estimate average number of flow events in review area/year: 6-10 

Describe flow regime: perennial. 
Other information on duration and volume: 

Surface flow is: Confined. Characteristics: 

Subsurface flow: Unknown. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
~ OHWM6 (check all indicators that apply): 
~ clear, natural line impressed on the bank ~ the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
18] shelving 18] the presence of wrack line 
121 vegetation matted down , bent, or absent ~ sediment sorting 
~ leaf litter disturbed or washed away ~ scour 
121 sediment deposition D multiple observed or predi cted flow events 
D water staining ~ abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
D High Tide Line indicated by: ~ Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) 12:1 physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily fi lm; water quality; general watershed characteristics, etc .). 

Explain: Water is clear, with no apparent discoloration or oil film on the day of survey (03/09/20 15). The upstream 
watershed is developed (urban, commerical , residential) , thus the stream recieves runoff from many impervious surfaces .. 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g. , flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



Identify specific pollutants, if known: 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings : 
0 Fish/spawn areas. Explain findings : 
0 Other environmentally-sensitive species. Explain findings: 
0 Aq uatic/wiJdlife diversity. Explain fi ndings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size:NAacres 
Wetland type. Explain:NA. 
Wetland quaJity. Explain: 

Project wetlands cross or serve as state boundaries. Explain : N/A. 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aeriaJ (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain . 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain : 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings : 
0 Other environmentaJiy-sensitive species . Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( NA+/- Total Subject Area) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the fo llowing: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overal l biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and Iifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above Jist of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III .D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF J URISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check al l that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: NA acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[81 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional . Provide data and rationale indicating that 

tributary is perennial: B\M...Q. ~ ~ LLS,t:.. ~ ~ ~ 
0 Tributaries of TNW where tributaries have continuou'S'flow "~e;~~ly" (e.g., typical ly three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but fl ows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section Ill.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional . Data supporting this 
conclusion is provided at Section III.C. 

Provide .acreage estimates for jurisdictional wetlands in the review area: acres . 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with simi larly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section Ill.D.6 of the Insuuclional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres . 

Identify type(s) of waters: 
0 Wetlands: acres . 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 200 1 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres . 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet , width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[8J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[8J Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

9 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digi t HUC maps. 

[8J U.S. Geological Survey map(s). Cite scale & quad name: BOONE, 1:24000. 
0 USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s) . Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMAIFIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[8J Photographs: 0 Aerial (Name & Date): 

or [8J Other (Name & Date):BFEC 03/09/2015. 
0 Previous deterrnination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT J D: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. 

c. 

DISTRICT OFFICE, FILE NAME, AND 1\ruMBER: :\ I ~< 

f' C _ C.-'NA ' f:<t:---1-Ll ;:::)D /S- 0 0 rx '~'../ 
PRO.Jtt:t"Loct Tto~AND B~KGR6mhfiNFORMA TION: 
State:NC County/parish/borough: Buncombe City: 
Center coordinates of site (!at/long in degree decimal format): Lat. 35.605359° ~.Long. -82.532683° W. 

Universal Transverse Mercator: 
Name of nearest waterbody: Ross Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): 0601010507 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc . .. ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
t83 Field Determination. Date(s): 1119/2015 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ,4-re no "navigable waters of the U.S. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U. S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
• Non-RPWs that flow directly or indirectly into TNWs 
t8] Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 484 linear feet: width (ft) and/or acres. 
Wetlands: 0.05 acres. 

2. on-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TI\TWs and wetlands adjacent to TMVs. If the aquatic reso urce is a TI\TW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ill.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identi ty 1NW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS OT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are " relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow , skip to Section Ill.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly-abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus findin g is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation mu st 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section ill.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
a nd offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Cha racterist ics of non-T Ws that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 0.05 square miles 
Drainage area: Pick List 
Average annual rainfall : 38.3 inches 
Average annual snowfall: inches 

(ii) Physical C haracteristics: 
(a) Relationship with 1NW: 

0 Tributary flows directly into 1NW. 
0 Tributary flows through 3 tributaries before entering 1NW_ 

Project waters are 2-5 river miles from 1NW. 
Project waters are ' (or less) river miles from RPW. 
Project waters are 2-5 aerial (straight) miles from 1NW. 
Project waters are 1 (or less) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identi ty flow route to 1NW5
: Tributary>Ross Creek>Swannanoa River> French Broad River. 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifYing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: [gl Natural 

0 Artificial (man-made). Explain: 
[gl Manipulated (man-altered). Explain: Portion of tributary has been graded. Historical photos 

show ditching. Potential historic tiling of field and stream. 

step-pools. 

Tributary properties with respect to top of bank (estimate): 
Average width: 3 feet 
Average depth: l feet 
Average side slopes: 3:1~. 

Primary tributary substrate composition (check all that apply): 
[gl Silts [gl Sands 
0 Cobbles [gl Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

0 Concrete 
0Muck 

Tributary condition/stability [e.g. , highly eroding, sloughing banks]. Explain: Channel is re-forming after being graded. 
Presence ofrun/riffie/pool complexes. Explain: Intermittent channel shows step-pool fom1 with some water present in 

Tributary geometry: Relatively sttaight 
Tributary gradient (approximate average slope): 2% 

(c) Flow: 
Tributary provides for: Intermittent but not seasonal flow 
Estimate average number of flow events in review area/year: 11-20 

Describe flow regime: No flow data available. Flow is likely intermitte.nt, flowing during leaf-off conditions. Some 
water present in pools at base of steps .. 

Other information on duration and volume: 

Surface flow is: Confined. Characteristics: When flowing, flow is confmed by incised channel at base of ridge. 

Subsurface flow: Unknown. Explain fmdings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
[gl Bed and banks 
[gl OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence oflitter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
[gl vegetation matted down, bent, or absent [gl sediment sorting 
[gl leaf litter disturbed or washed away [gl scour 
[gl sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWA jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list) : 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.),., 

Explain: 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g. , flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid . 



(iv) Biological Characteristics. Channel supports (check all that apply): 
[8J Riparian corridor. Characteristics (type, average width): Right descending bank fo rested; left descending bank 

previously overgrown pasture, now cleared for pasture in intermittent section. Perennial reach has been recently graded . . 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain fmdings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-1NW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick L ist 
Characteristics: 

Subsurface flow: Pick List. Explain fmdings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic coitnection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximitv (Relationship) to 1NW 
Project wetlands are P ick List river miles from TNW. 
Project waters are P ick List aerial (straight) miles from TNW. 
Flow is from: :fiek List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Cha racteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings : 
0 Fish/spawn areas. Explain fmdings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. C haracteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: iPick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the followin g situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and li fecycle support functions for fi sh and 

other species, such as feeding, nesting, spawning, or rearing young fo r species that are present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

bio logical integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itsel£: then go to Section liLD: The intermittent 
channel flows directly into a perennial channel on the property. Presence of base flow in pools at the base of steps provides 
potential habitat fo r macro invertebrates. Activities surrounding this channel immediately affect the perennial channel downstream 
and, in tum, the French Broad River. 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain ftndings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section ill.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain ftndings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D 1NWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to 1NWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
1:8:1 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Multiple populations of ob ligate macro invertebrates observed upstream of the disturbed area, indicating 
perennial flow. Stream scores as an "intermittent" stream on the NCDENR Stream Assessment form , however, presence of 
obligate aquatic macroinvertebrates indicate that the tributary is perennial. 



0 Tributaries oflNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section Ill.B. Provide rationale indicating that tributary flows 
seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
1:8] Tributary waters: 484 linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a lNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

lNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
1:8] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

. t8J Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section Ill.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: RPW flows through portion of wetland and joins RPW at top of bank. F low dissipates 
within wetland as unconfined flow. 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
...... seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 

abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.05 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with simjlarly situated adjacent wetlands, have a significant nexus with a lNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a sign ificant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section JJI.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional watcrs.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1 -6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WinCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section 111.0 .6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Co rps/EPA Memorandum Regartling CWA Act Jurisdiction Following Rapanos. 



0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summa rize ratio nale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) conunerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the '·Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above) : 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture) , using best professional 
judgment (check all that apply) : 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTIO N IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriate!>' reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the appl icant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/deljneation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

0 U.S. Geological Survey map(s). Cite scale & quad name: 
0 USDA Natural Resources Conservation Service Soi l Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: ~ Aerial (Name & Date):NCOneMap 2010 Imagery. 

or 0 Other (Name & Date): 
0 Previous determination(s). Fi le no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 



0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. 

c. 

DISTRICT OFFICE, FIL~AME, AND NUMBE_B: ~ 
1 

.., 5 
r £. ~\.cn.u ,0(_~-, -R '/\ n t ':>- Obaut 

PRO~CT Loc,.{fi(>N AND'B'ACKGR<:ffiNlf iNFORMATION: 
State:NC County/parish/borough: Buncombe City: 
Center coordinates of site (I at/long in degree decimal format): Lat. 35.605359° , Long. -82.532683° W . 

Universal Transverse Mercator: 
Name of nearest waterbody: Ross Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): 0601010507 
[81 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action ru1d are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
[81 Field Determination. Date(s): l/19/2015 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There t\re no "navigable waters of the US." within Rivers and Hru·bors Act (RHA) jurisd iction (as defmed by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subject to the ebb aJ1d flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to tr3l1sport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) i.n the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
D WetlMds adjacent to TNWs 
[81 Relatively permaJlent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
[81 WetlaJ1ds directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlaJ1ds 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 320 linear feet: width (ft) aJldlor acres. 
Wetlands: 0.12 acres. 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlMds were assessed within the review area aJ1d determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



SECTION III: CWA ANAL VSIS 

A. TNWs AND WETLANDS ADJACENT TO T Ws 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, sec Section III.B below. 

1. TNW 
Identi ty TNW: 

Summarize rationale supporting detem1ination : 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries arc "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section lll.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
watcrbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsitc wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsitc. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average aruJUal snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through Pick List tributaries before entering TNW. 

Project waters are rick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identi fY flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generall y and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tr ibutary a, which fl ows through the rev iew area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply) : 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipu lated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width : feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: i> ick Lisj 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick Li.~~ 

0 Concrete 
0 Muck 

Explain: 

Estimate average number of flow events in review area/year: )>ick L ist 
Describe flow regime: 

Other infom1ation on duration and volume: 

Surface flow is: P ick List. Characteristics: 

Subsurface flow: Pick List. Explain find ings: 
0 Dye (or other) test perfonned: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine late ral extent ofCW A jurisdiction (check all that apply) : 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oi l or scum line along shore objects 0 survey to avai lable datum; 
0 fme shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list) : 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film ; water quality; general watershed characteristics, etc.). 

Explain : 
Identify specific pollutants, if known: 

6 A natural or man-made discontinui ty in the OHWM does not necessari ly sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings : 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildl ife divers ity. Expla in findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical C haracteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quaJjty_ Explain : 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not di rectly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to 1NW 
Project wetlands are :Pick List river mi les from TNW. 
Project waters are Pick List aerial (straight) miles from TN W. 
Flow is from: Pick List. 
Estimate approx imate location of wetland as within the Pick List floodplain. 

(ii) Chemical C haracteristics: 
Characterize wetland system (e.g., water color is clear, brown, oi l film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(i ii) Biological Characteristics. Wetland supports (check all that a pply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain find ings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: :Pick List 
Approximately ( ) acres in total are being considered in the ~umulative analysis. 



For each wetland, specify the fo llowing: 

Directly abuts? (Y!N) Size (in acres) Directly abuts? (Y!N) Size (in acres) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but arc not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the T W, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW? 
" Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the 1NW? 

otc: the above list of considerations is not inclusive and other function s observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III .D: 

2. Significant nexus findin gs for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findin gs for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIO S OF JURISDICTIONAL FINDJNGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 1NWs: linear feet width (fl), Or, acres. 
0 Wetlands adjacent to 1NWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries of 1NW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Multiple populations of obl igate macro invertebrates observed upstream of the disturbed area, indicating 
perennial flow. Stream scores as an "intennittent" stream on the NCDENR Stream Assessment form, however, presence of 
obligate aquatic macroinvertebrates indicate that the tributary is perennial. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
[8] Tributary waters: 320 linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow di rectly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands d irectly a butting a n RPW t hat flow directly or indirectly in to TNWs. 
[8J Wetlands directly abut RPW and thus are jurisd ictional as adj acent wetlands. 

[8] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: RPW fl ows through portion of wetla nd a nd joins RPW at top of ba nk. F low dissipates 
within wetland as unconfined flow. 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D .2, above. Provide rationale indicating that wetland is di rectly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.12 acres. 

5. Wetla nds adj acent to bu t not directly a butting a n RPW tha t flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisid ictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjace nt to non-RPWs tha t flow direct ly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a sign ificant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. I mpo undm ents of j urisdictiona l waters.9 

As a general ru le, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E . ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTIO OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or cou ld be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and so ld in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain : 

' See Footnote # 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 P rior to asse rti ng or decl ining CWA j uri sdiction bl!sed solely on this ca tegory, Corps Districts will eleva te the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identity type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

- 0 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

0 U.S. Geological Survey map(s). Cite scale & quad name: 
0 USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
I:8J Photographs:~ Aerial (Name & Date):NCOneMap 2010 Imagery. 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
[] Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURlSDICTlONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

Thi s form should be compl eted by following the instructions provided in Section IV of the JD Form Instructional Gui debook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 8, 20 l5 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-01149, Federal Highway Administration I Kevin Rose 

C. PROJECT LOCATION AND BACKGROUND INFORMATlON: 
State: NC County/parish/borough: Avery City: Linville Falls 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.973125 N, -81.936983 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Linville River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource fl ows: Catawba 
Name of watershed or Hydrologic Unit Code (HUC): Catawba I 03050101 
1:8] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g., offs ite mitigation sites, di sposal sites, etc . .. ) are associated with thi s acti on and are recorded on a di ffe rent JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
1:8] Offi ce (Desk) Determinati on. Date: 6-8-2015 
D Field Determinati on. Date(s): 

SECTION II: SUMMARY OF FlNDJNGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US " within Ri vers and Harbors Act (RHA) jurisdiction (as defin ed by 33 CFR part 329) in the review area. 
[Required] 

D Waters subject to the ebb and fl ow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINA TlON OF JURISDICTION. 

There Are "waters of the US " within Clean Water Act (C WA) j urisdiction (as defi ned by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
1:8] Relatively permanent waters2 (RPWs) that fl ow directly or indirectly in to TN Ws 
D Non-RPWs that fl ow directly or indirectly into TNWs 
D Wetlands directly abutting RJ>Ws that flow directly or indirectly into TNWs 
D Wetlands adj acent to but not directly abutting RJ>Ws that fl ow directly or indirectly into TNWs 
D Wetlands adj acent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of j uri sdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wet lands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 50 linear feet: 75 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of establi shed OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdicti onal waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TN W and that typically Oows year-round or has continuous Oow at least "seasonally" (e.g., 
typical ly 3 months). 
3 Supporting documentation is presented in Section lli.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.l and Section IU.D.J. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
UI.D.l. ; otherwise, see Section III.B below. 

1. TNW 
Identi fy TN W: 
Summarize rationale supporting determinati on: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section lll.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions wi ll include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennia l (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIJ.B.l for the tributary, Section UJ.B.2 for any 
onsite wetlands, and Section UJ.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section IJJ.C below. 

L Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick.List 
Drainage area: :Pi<;(List 
Average annual rainfa ll: inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are J;>ick Lis~ river mi les from TN W. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aeri al (straight) miles from TNW. 
Project waters are :!'~ck Lisj aeri al (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known : 

(b) General Tributary Characteri stics (check a ll that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properti es with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain : 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of runlrifi1e/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope) : % 

(c) Flow: 
Tributary provides for: Pick::Lfst 

D Concrete 
0Muck 

Explain: 

Estimate average number of fl ow events in review area/year: Pick List 
Describe fl ow regime: 

Other information on durati on and volume: 

Surface flow is: Pick List. Characteri stics: 

Subsurface flow: Pick Lisf Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all ind icators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of so i I D destruction of terrestrial vegetati on 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted fl ow events 
D water staining D abrupt change in plan t communi ty 
D other (list): 

D Discontinuous OHWM.7 Explain : 

If factors other than the OHWM were used to determine lateral extent of CWA j uri sdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects . D survey to available datum; 
D fin e shell or debri s deposits (foreshore) D physical markings; 
D physical markings/characteri stics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, di sco lored, oily film; water quali ty; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteri stics (type, average width): 
D Wetland frin ge. Characteri stics: 
D Habitat for: 

D Federally Listed species. Explain find ings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensiti ve species. Explain findin gs: 
D Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessaril y sever jurisdiction (e.g., where the stream temporaril y fl ows underground, or where the 
OHWM has been removed by development or agri cultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g. , !low 
over a rock outcrop or through a culvert), the agencies will look for indicators of !low above and below the break. 
' Ibid . 

. ... --·---- - - ------------------------------------------



2. Characteristics of wetlands adj acent to non-T NW th at fl ow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain : 

(b) General Flow Relati onship with Non-TNW: 
Flow is: Pick Lis~. Explain: 

Surface fl ow is: Pick List 
Characteri stics: 

Subsurface flow: Pick Lis~. Explai n fi ndi ngs: 
D Dye (or other) test perfo rmed: 

(c) Wetland Adjacency Determination wi th Non-TNW: 
D Directly abutting 
D Not di rectly abutting 

D Discrete wetland hydrologic connection. Explain : 
D Ecological connecti on. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick L ist river mil es from TNW. 
Project waters are Pick List aeri al (straight) mi les from TNW. 
Flow is from: Pic~ List. 
Estimate approximate location of wetl and as with in the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oil fi lm on surface; water quali ty; general watershed characteristics; 

etc.). Explain : 
Identify specific pollutants, if known: 

(iii) Biologica l Characteristics. Wetland supports (check a ll that a pply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat fo r: 

D Federally Li sted species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other env ironmentally-sensitive species. Explain find ings: 
D Aquatic/wildlife diversity. Explain fi ndings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the fo llowing: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nex us analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantia l effect on the chemical , phys ical and/or biological integricy of a TNW. Considerations when 
eva luatin g significant nexus include, but are not limited to the volume, duration , and frequency of the flow of water in the tributary and 

~--------------------------------------------~ 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Simi larly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adj acent wetlands (i f any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce th e amount of pollutants or flood waters reaching a TN W? 
• Does the tributary, in combination with its adj acent wetlands (if any), provide habitat and Jifecycle support functions for fi sh and other 

species, such as feed ing, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adj acent wetlands (i f any), have the capacity to transfer nutri ents and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section Ifi.D : 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findin gs of presence or absence of significant nexus below, based on the tributary in combinati on with all of its adj acent wetlands, 
then go to Section UI.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain fi ndings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adj acent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

l. TNWs and Adjacent Wetlands. Check all th at apply and provide size estimates in rev iew area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetl ands adj acent to TN Ws: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
(2:] Tributaries of TNWs where tributaries typicall y fl ow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: The Linvill e is a blue line stream on the USGS topographic map, NC-Linville Falls Quad which in North Carolina means it 
flows more than 3 months out of the year making it a perennial stream. It supports fish and other aquatic life . 

0 Tributaries of TN W where tributaries have continuous fl ow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting thi s conclusion is provided at Section Ill.B . Provide rationale indicating that tributary flo ws seasonally: 

Provide estimates for jurisdictional waters in the review area (check a ll that apply): 
D Tributary waters: linear feet width (ft) . 
0 Other non-wetland waters: acres. 

Identi fy type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TN W is 

jurisdictional. Data supporting thi s conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the revi ew area (check all that apply): 
D Tributary waters: linear feet width (ft.). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adj acent wetl ands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



D Wetlands directly abutting an RPW where tributaries typically fl ow "seasonally." Provide data indicati ng that tributary is 
seasonal in Section III.B and rati onale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adj acent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdi ctional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adj acent to such waters, and have when considered in combination with the tributary to whi ch they are adjacent and with 

similarly situated adj acent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting thi s conclusion is 
provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area : acres. 

7. Impoundments of jurisdictional waters.9 

As a general rul e, the impoundment of a j urisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D. Demonstrate that water meets the criteri a fo r one of the categories presented above (1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

D which are or could be used by interstate or fo reign travelers for recreational or other purposes. 
D; from which fi sh or shellfi sh are or could be taken and sold in interstate or foreign commerce. 
D" which are or could be used for industri al purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain : 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all th at apply): 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identi fy ty pe(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within the review area, these areas did not meet the criteri a in the 1987 Corps of Engineers Wetland 

Delineation Manua l and/or a ppropriate Regional Supplements. 
D. Review area included isolated waters with no substan tial nexus to interstate (or foreign) commerce. . 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

D: Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D. Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisd ictional waters in the review area, where the sole potential basis of jurisd iction is the MBR factors (i.e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "S ignificant Nex us" standard, where such a 
findin g is required for jurisdiction (check all that apply): 

9 To complete the analys is refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA M emorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTlON IV: DATA SO URCES. 

A. SUPPORTING DATA. Data reviewed for JD (check a ll th at a pply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
[g) Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/subm itted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[g) U.S. Geological Survey map(s). Cite scale & quad name: NC-Lin ville Fa lls. 
0 USDA Natural Resources Conservation Service So il Survey. Citation: Avery Co unty, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 1 00-year Floodplain Elevation is: (National Geodectic Vert ical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/support ing case law: 
0 Applicable/support ing sc ientific literature: 
0 Other information (p lease specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the in structions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (.ID): June 10,2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-01068, Clyde & Donna Harriger 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Buncombe City: Arden 
Center coordinates of site (I at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.454094 N, -82.595650 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Avery Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): French Broad I 06010105 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
[], Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW .PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: 6-10-2015 
[J Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ArF 11 ~ "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required) 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There 1\.:re "waters oft he US " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required) 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D. TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
D. Isolated (interstate or intrastate) waters, including iso lated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 20 linear feet: 1 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: E~iat>lis.hed by o-.:nyM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section !II.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
Ili.A.l and Section IH.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
IU.D.l. ; otherwise, see Section ULB below. 

1. TNW 
Identi fY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summari ze rationale supporting conclusion that wetland is "adj acent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapano.s have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g. , typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section lll.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the water bod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIJ.B.l for the tributary, Section IIJ.B.2 for any 
onsite wetlands, and Section IIJ.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section lll.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfa ll: inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary fl ows directly into TNW. 
D Tributary fl ows through Pick List tributaries before entering TNW. 

Project waters are Pick List ri ver miles fro m TN W. 
Project waters are Pick List ri ver mil es from RPW. 
Project waters are Pick List aerial (straight) miles fro m TN W. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identi fY fl ow route to TN W5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explai n: 
D Manipulated (man-altered). Explain : 

4 Note that the Instructional Guidebook conta ins additional in formation regard ing swales, di tches, washes, and eros ional features generally and in the arid West. 
5 Flow route can be described by identify ing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth : feet 
Average side slopes: ;rick Lis_t. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick Lis! 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick Lis . Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf li tter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 
. 0 oil or scum line along shore objects 0 survey to avai lable datum; 

0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film ; water quality; general watershed characteristics, etc.). Explain : 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain : 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain : 

Surface flow is: Pick List 
Characteri stics: 

Subsurface flow: Pick List. Explain findin gs: 
0 Dye (or other) test performed: 

(c) Wetland Adj acency Determination with Non-TNW: 
D Directly abutting 
D Not directly abuttin g 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) mi les from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as with in the Pick List floodp lain . 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteri stics; 

etc.). Explain: 
Identi fy specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffe r. Characte ristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain find ings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensit ive species. Explain findings: 
0 Aquatic/wild life diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the fo llowing: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and function s of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its proximity to a TNW, and the fun ctions performed by th e tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tr ibutary and the TNW). Similarly, th e fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented a nd the effects on the TNW, as identified in the Rapanos G uidance and discussed in 
the I nstructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combinati on with its adjacent wetlands (if any), provide habitat and lifecycle support functions fo r fish and other 

species, such as feed ing, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integri ty of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain fi ndings 
of presence or absence of signifi cant nexus below, based on the tributary itse lf, then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adj acent wetlands, then go to Section JII.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

l. TNWs and Adj acent Wetlands. Check all that apply and provide size estimates in review area: 
0 TN Ws: linear feet 
D Wetlands adjacent to TNWs: 

width (ft), Or, acres. 
acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typi cally flow year-round are juri sdictional. Provide data and rationale indicating that tributary 

is perennial: appl icant indi cated year round flow. 

0 . Tributaries ofTNW where tributaries have continuous tlow "seasonally" (e.g. , typically three months each year) are jurisdictional . 

Data supporting th is conclus ion is provided at Section IILB. Provide rationale indicati ng that tributary flows seasonally: 

Provide estimates fo r jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetl and waters: acres. 

Identi fY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs . 
. 0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

j urisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply) : 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are juri sdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section l!I.B and rationale in Section lll.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a sign ificant nexus wi th a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section TTI. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section UT.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters. 9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisd ictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (l-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING lSOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfi sh are or cou ld be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 lnterstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands : acres. 

F. NON-JURISDlCTIONAL WATERS, lNCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the revi ew area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aq uatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-juri sdictional waters in the review area that do not meet the "S ignificant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section JJT.D.6 of the lnstructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos .. 



0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION TV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
18] Maps, plans, plots or pl at submitted by or on behalf of the applicant/consultant: 
D Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

.. D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D. Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NIID data. 
0 USGS 8 and 12 digit 1-IUC maps. 

"18]. U.S. Geological Survey map(s). Cite scal.e & quad name: NC-Skyland. 
0 : USDA Natural Resources Conservation Service Soil Survey. Citation: Bun co mbe Co unty, NC 
Q National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMAIFIRM maps: 
D l 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of I 929) 
.D Photographs: D Aerial (Name & Date) : 

or D Other (Name & Date): 
D Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case Jaw: 
D Applicable/supporting scientific literature: 
D Other information (please speci fy): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JUR1 DTCTIO AL DETERMINATION FORM 
U.S . Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV ofthe JD Form fnstructional Guidebook . 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDrCTIONAL DETERMJ ATION (JD): June 15,2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A , SA W-20JS-00131, Arnold Jarrell , Charlotte 
Water 

C. PROJECT LOCATION AND BACKGROUND INFORMATIO 
State: NC County/parish/borough: Mek lenburg City: Charlotte 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.249687N, -
80.74 1637W 
Universal Transverse Mercator: 
Name of nearest water body: UT to Torrence Creek 
Name of nearest Tradi ti ona l Navigable Water (TN W) into which the aquatic resource flows: 
Name of watershed or Hyd rologic Unit Code (HUC): Santee 03050 l 0 l 
t8J Check if map/diagram of rev iew area and/or potential jurisdictional areas is/are avai lable upon request. 
D Check if other sites (e.g., offsite mitigation sites, di sposal sites, etc . .. ) are associated with this action and are recorded 

on a different m form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
t8] Office (Desk) Determination. Date: 6/15/20 15 
D Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDlNGS 
A. RHA SECTION 10 DETERMINATION OF J URISDICTION. 

There Are no "navigable waters of the U.S." with in Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

D Waters su bject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explai n: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S." within Clean Water Act (CWA).j urisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

L Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territori al seas 
D Wetlands adjacent to TNWs 
[8:1 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
[8:1 Wetlands directly abutting RPWs that flow directly or indi rectly into TNWs 
D Wetlands adjacent to but not direct ly abutting RPWs that fl ow directly or indirectly into TNWs 
D Wetl ands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wet land waters: 171.56 linear feet: 4 width (ft) and/or acres. 
Wetlands: 0.3 1 acres. 

c. Limits (boundaries) of jurisdiction based on: Establ.ished by OHWM. 
Elevati on of established OHWM (if known): 

2. on-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section m below. 
2 For purposes of this form, an R.PW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typi cally 3 months). 
3 Supporting documentation is presented in Section Ill. F. 



r---------------- ---- - --- ------

0 Potenti ally jurisdicti onal waters and/or wetlands were assessed within the review area and detenn ined to be not 
jurisdictional. Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. Tf the aquatic resource is a TNW, 
complete Section IIJ.A.l and Section IJI.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section UI.B below. 

1. TNW 
Identify TN W: 

Summarize rati onale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetl and is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regardin g characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section JII.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. lf the JD 
covers a tributary with adjacent wetlands, complete Section ULB. I for the tributary, Section IU.B.2 for any onsite 
wetlands, and Section llJ.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III .C below. 

J. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick Lis~ 
Average annual rainfall : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TN W: 

0 Tributary flows directly into TNW. 
0 Tributary fl ows through fick List tributaries before entering TN W. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List ri ver miles from RPW. 
Project waters are Pick List aerial (straight) mi les from TNW. 
Proj ect waters are Pick List aerial (straight) miles fTom RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional in fo m1ation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

---·-------------------------------------------------------------

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that app ly) : 
T ributary is: D Natural 

D Artificial (man-made). Explain: 
D Man ipulated (man-altered). Explain: 

T ributa ry properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Si lts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary cond ition/stabil ity [e.g. , highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Exp lain: 
Tributary geometry : l.>ick List 
Tributary gradient (approx imate average slope): % 

(c) Flow: 
Tributary provides for : Pick List 

D Concrete 
D Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other infonnation on duration and volume: 

Surface flow is: P ick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test perfonned: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all ind icators that app ly): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetati on matted down, bent, or absent 
D leaf li tter di sturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D otl1er (list): 
D Discontinuous OHWM7 Explain: 

Jf factors other than the OHWM were used to detennine lateral extent of CWAjurisdiction (check all that 

D High Tide Line indicated by: D Mean High Water Mark indicated by: 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii ) C hemica l C haracteristics: 

D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily fi lm; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific poll utants, if known: 

5 Flow route can be described by identifying, e.g. , tributary a, which flows through t11e review area, to flow into tributary b, which then flows into 
TNW. 
6A natural or man-made discontinuity in t11e OHWM does not necessarily sever jurisdiction (e.g., where tl1e stream temporari ly flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or tllfough a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid . 



-----------

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wi ldlife diversity. Explain findin gs: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteri stics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quali ty. Explain: 

Project wetlands cross or serve as state boundaries. Explai n: 

(b) General Flow Relationship with Non-TNW: 
Flow is: P ick List. Exp lain: 

Surface flow is: Pick List 
Characteri stics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection . Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are :Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodp lain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water co lor is clear, brown, oi l fi lm on surface; water quality; general 

watershed characteristics; etc.). Explain : 
Identify specific pollutants, if known: 

(iii) Biologica l Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteri stics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife di versity. Explai n findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? CY IN) Size (in acres) 



--· - --- --- ----~·----------------

Summarize overall bio logical, chemical and physical function s being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the function s 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nex us exists if the tributary, in 
co mbination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on th e chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration , and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the function s performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a fl oodpla in is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instru ctional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutan ts or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support fu nctions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to tran sfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination wi th its adj acent wetlands (if any), have other relat ionships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other function s observed or known to occur should be 
documented below: 

1. Significant nex us findings for non-RPW that has no adjacent wetlands a nd fl ows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Secti on III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain find ings of presence or absence of sign ificant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut th e RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section lli.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that app ly and provide size estimates in review area: 
0 TNWs: linear feet width (fi), Or, acres. 
0 Wetlands adj acent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[8] Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perenn iaL 

:O Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisd ictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[8] Tributary waters: 171.56 linear fee t4 width (ft). 
0 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 



-----------------------

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a sign ificant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide est imates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters : acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[gl Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[gl Wetlands directly abutting an RPW where tributaries typically flow year-round . Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 

directly abutting an RPW: All wetlands on the site meet the hydrophilic 

vegetation, wetland hydrology, and hydric soil criteria of the 1987 corps of Engineers Wetland Delineation 

Manual and the Interim Regional Supplement to the Corps of Engineers Wetlands Delineation Manual: 

Easter Mountain and Piedmont Region and are contiguous with a RPW. 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to wh ich they 

are adjacent and with simi larly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting thi s conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wet lands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section liT. C. 

Provide estimates for jurisdictional wetlands in the revi ew area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from " waters of the U.S. ," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. lSOLATED [INTERSTATE OR INTRA-STATE! WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADA TJON OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain : 
0 Other factors . Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

8See Footnote # 3. 
9 To complete the analysis refer to the key in Sect ion !11.0.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



F. NON-JURISDICTIONAL WATERS, INCLUDI G WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineati on Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substanti al nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
so lely on the "Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain : 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where th e sole potenti al bas is of jurisdiction is the 
MBR factors (i.e., presence of mi gratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional j udgment (check all that apply) : 
0 Non-wetland waters (i.e. , ri vers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetl ands: acres. 

Provide acreage estimates fo r non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a fi nding is required for jurisdiction (check all th at apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. Li st type of aquati c resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORT] G DATA. Data reviewed for JD (check all that apply - checked items shall be included in case fi le and, 
where checked and req uested, appropriately reference sources below): 
~ Maps, plans, plots or pl at submi tted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

~ Offi ce concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineati on report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geo logical Survey Hydrologic Atl as: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: C-MINT I·liLL. 
0 USDA atural Resources Conservation Service So il Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s) : 
D f EMA/FlRM maps: 
0 100-year Floodpl ain Elevati on is: (National Geodectic Verti cal Datum of 1929) 
~ Photographs: ~ Aerial (Name & Date):UNK. 

or~ Other (Name & Date):UNK. 
D Previous determination(s). Fil e no. and date of response letter: 
0 Applicable/supporting case law: _. 
D Appli cable/supporting scientific literature: 
0 Other information (please specify) : 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURJSDICTIONAL DETERMINATION FORM 
U. S. Army Corps of Engineers 

This fom1 should be completed by followin g the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I : BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June J 2, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-01150, Duke Energy Carolinas, LLC I Attn .: Steve Cahoon 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Catawba City: Terrell 
Center coordinates of site (I at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.596867 N, 80.967441 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Holdsclaw Creek (Lake Norman) 
Name of nearest Traditional Navigable Water (TN W) into which the aquatic resource fl ows: Lake Norman 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba (03050101) 
[gl Check if map/di agram of review area and/or potential jurisdi ctional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposa l sites, etc .. . ) are associated with this acti on and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[gl Office (Desk) Determination. Date: June 12, 2015 
0 Field Determination . Date(s) : 

SECTION U: SUMMARY OF FINDINGS , 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US" within Ri vers and Harbors Act (RHA) jurisdicti on (as defin ed by 33 CFR part 329) in the review area. 
[Required] 

0 Waters subj ect to the ebb and fl ow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDlCTION. 

There Are "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~ TN Ws, including territorial seas 
0 Wetlands adjacent to TNWs 
0 Relatively permanent waters2 (RPWs) that fl ow directly or ind irectly into TNWs 
0 Non-RPWs that fl ow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that fl ow directly or indirectly into TNWs 
0 Wetlands adj acent to but not directly abutting RPWs that fl ow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that !low directly or indirectly into TN Ws 
~ Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including iso lated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetl and waters: linear feet: width (ft) and/or 0.5 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHV\'M. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potenti ally jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain : 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically !lows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section Ill.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic reso urce is a TNW, complete Section 
lll.A. l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections lll.A.l and 2 and Section 
III.D.l.; otherwise, see Section IJJ.B below. 

1. TNW 
Identify TNW: Lake Norman. 
Summarize rationale supporting determination: Large watershed , waterway can and has and does support navigation of non

motorized and motorized boats . 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has yea r-round (perennial) llow, skip to 
Section ffi.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary th at is not perennial (and its adjacent wetlands if any) and a traditional naviga ble water, even though a significant 
nexus finding is not required as a matter of law. 

If the water bod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
th e tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section IU.B.2 for any 
onsite wetlands, and Section lii.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus ex ists is determined in Section JII.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows di rectly into TNW. 
0 Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick Lis' river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick L ist aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then fl ows into TNW. 



T r ibutary properties wi th respect to top of ban k (estimate): 
Average width: feet 
Average depth : feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all th at apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Ex pl ain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/ri ffle/pool complexes. Explai n: 
Tributary geometry: P ick List 
Tributary gradient (approx imate average slope): % 

(c) Flow: 
Tributary provides for: P ick List 

0 Concrete 
0 Muck 

Explain: 

Estimate average number of flow events in review area/year: P ick L ist 
Describe fl ow regime: 

Other info rmat ion on durati on and volume: 

Surface fl ow is: Pick List. Characteri stics: 

Subsurface fl ow: Pick List. Explain fin dings: 
0 Dye (or other) test perfo rmed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of li tter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetati on 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 mul tiple observed or pred icted fl ow events 
0 water staining 0 abrupt change in plant communi ty 
0 other (l ist): 

0 Discontinuous OHWM7 Explain: 

If factors other than the OHWM were used to detennine lateral extent of CWA j uri sd iction (check a ll that apply): 
0 H igh Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oi l or scum li ne along shore objects 0 survey to available datum; 
0 fin e shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) C hemica l C ha racterist ics: 
Characterize tributary (e.g. , water co lor is clear, di scolored, o ily fi lm; water qua li ty; general watershed characteristics, etc.). Explain : 

Identify specific pollutants, if known: 

(iv) Biological C ha racter istics. C ha nnel supports (check a ll that a pply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland frin ge. Characteri stics: 
D Habitat for: 

0 Federally Listed species. Explain findin gs: 
0 Fish/spawn areas. Explain fi ndings: 
0 Other environmentally-sensiti ve species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findin gs: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the strean1temporari ly fl ows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., fl ow 
over a rock outcrop or through a culvert), the agencies will look for indicators of fl ow above and below the break. 
' Ibid. 



- - - - - ------- - ---·- - - ----- -

2. Cha racteristics of wetlands adj ace nt to non-TNW that fl ow d irectly or ind irectly into T W 

(i) Phys ica l C ha racteri stics: 
(a) General Wetland Characteristics: 

Properti es: 
Wetland size: acres 
Wetland type. Exp lain : 
Wetland quality. Explain : 

Project wetlands cross or serve as state boundaries. Ex plain : 

(b) General Flow Relationship with on-TNW: 
Flow is: Pick List. Explain : 

Surface fl ow is: P ick L ist 
Characteristics : 

Subsurface fl ow: Pick List. Explain findin gs: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determinati on with Non-TNW: 
0 Direct ly abutt ing 
0 Not directly abutt ing 

0 Discrete wetl and hydrologic connection. Explain : 
0 Eco logical connection. Explain : 
0 Separated by berm/barri er. Explain : 

(d) Proximity (Relat ionship) to TNW 
Project wetlands are Pick List ri ver miles from TN W. 
Project waters are Pick List aerial (straight) miles from 1 W. 
Flow is fr om: Pick List. 
Estimate approximate location of wetl and as within the Pick List floodp lain. 

(ii) Chemica l C ha racteristics : 
Characterize wetland system (e.g., water co lor is clear, brown, oil film on surface; water quality; general watershed characteristi cs; 

etc.). Explain : 
Identify specific pollutants, if known: 

(iii) Biologica l Cha racteristics. Wetland suppor ts (c heck a ll that a pply): 
0 Riparian buffe r. Characteri stics (type, average width): 
0 Vegetati on type/percent cover. Explain : 
0 Habitat for: 

0 Federally Listed species. Explain findin gs: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentall y-sensitive species. Explain findin gs: 
0 Aquatic/wildlife di versity. Explain findin gs: 

3. C ha racteristics of a ll wetlands adj acent to the t ribu ta ry (if any) 
All wetland(s) being considered in the cumulati ve analysis: P ick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functi ons being perfonn ed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (i n acres) 

A significant nexus analysis will assess the fl ow cha racteristics a nd fun ctions of the tributary itself and the fun ctions perform ed by any 
wetlands adj acent to the tributary to determin e if th ey signifi ca nt ly affect th e chemica l, physica l, and biological integri ty of a TNW. 
For each of th e foll owing situations, a significant nex us ex ists if th e t ri butary, in combination with all of its adj acent wetlands, has more 
than a speculative or insubsta ntia l effect on the chemica l, phys ica l a nd/or biologica l integri ty of a TNW. Co nsiderations when 
evaluating significant nex us include, but are not limited to the volume, duration, and frequency of the fl ow of water in the tributa ry and 
its proximity to a TNW, and th e functions perform ed by th e tributa ry a nd all its adj acent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific thres hold of distance (e.g. between a tributary and its adj acent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to carry pollutan ts or fl ood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fi sh and other 

species, such as feeding, nesting, spawning, or rearing young for speci es that are present in the TNW? 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to tTansfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adj acent wetlands (i f any), have other relationships to the physical, chemical , or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findin gs 
of presence or absence of sign ificant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of signifi cant l)exus below, based on the tributary in combinati on with all of its adj acent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adj acent wetl ands, then go to Section IIT.D: 

D. DETERMJNA TIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. 
~ TNWs: linear feet 
D Wetlands adjacent to TNWs: 

Check all that apply and prov ide size estimates in review area: 
width (ft), Or, 0.5 acres. 

acres. 

2. RPWs that flow directly or indirectly into TNWs. 
0 Tributaries of TNWs where tributaries typically fl ow year-round are j urisdictional. Prov ide data and rationale indicating that tributary 

is perennial: 
0 Tributaries ofTNW where tributaries have continuous fl ow "seasonally" (e.g., typi call y three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section lii.B. Provide rati onale indicating that tributary fl ows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft.) . 
D Other non-wetland waters: acres. 

Identi fy type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but fl ows directly or ind irectly into a TNW, and it has a significant nexus with a TN W is 

jurisdictional . Data supporting this conclusion is provided at Section HI. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically fl ow year-round . Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

D Wetlands directly abutting an RPW where tributaries typically fl ow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

8See Footnote # 3. 



Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetla nds adj acent to but not directly a butting a n RPW that fl ow di rect ly or ind irectly in to TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adj acent and with 

s im ilarly situated adjacent wetlands, have a sign ificant nexus with a TNW are jurisidicti onal. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates fo r ju risdictional wetlands in the review area: acres. 

6. Wetla nds adj acent to non-RPWs that flow directly or indirectly into TNWs. 
0 · Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adj acent and with 

simi larly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section IIJ.C. 

Provide estimates fo r jurisdictional wetlands in the review area: acres. 

7. Impoundm ents of jurisdictiona l waters.9 

As a general ru le, the impoundment of a jurisdictional tributary remains jurisdi ctional. 
0 Demonstrate that impoundment was created fro m "waters of the U.S.," or 
[8] Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), La ke Norm an was form ed by the 

impoundm ent of the Cataw ba River, includ ing Holdsclaw C reek, a TNW at the proj ect location. or 
0 Demonstrate that water is isolated with a nex us to commerce (see E below). 

E . ISO LATED [INTER STATE OR INTRA -STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH CO ULD AFFECT INTERSTATE COMMERCE, INCLUDI NG ANY SUCH WATER S (CHECK 
ALL THAT APPLY): 10 

0 whi ch are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fi sh or shellfish are or cou ld be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in in terstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other fac tors. Explain : 

Ident ify water body and summ arize rat ionale supporting determin atio n: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identi fy type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL W ATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 lf potential wetlands were assessed within the review area, these areas did not meet the cri teria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supp lements. 
0 Review area included isolated waters with no substanti al nexus to interstate (or fo reign) commerce. 

0 Prior to the Jan 200 1 Supreme Court deci sion in "SWANCC," the rev iew area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Sign ifi cant Nexus" standard, where such a finding is required for jurisdi ction. Explain : 
0 Other: (expl ain, if not covered above): 

Provide acreage estimates for non-j urisdictional waters in the review area, where the sole potential bas is of jurisdicti on is the MBR factors (i.e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply) : 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdiCtional waters in the review area that do not meet the "Sign ifi cant Nexus" standard, where such a 
findin g is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i .e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 

9 To complete the analys is refer to the key in Section 111.0.6 of the 1J1structional Guidebook. 
10 Prior to asserting or declini ng CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
[g) Maps, plans, plots or plat submitted by or on behal f of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consu ltant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/del ineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[g) U.S. Geo logical Survey map(s). Cite scale & quad name: Lake Norman North. 
[g) USDA Natural Resources Conservation Service Soi l Survey. Citation: Catawba County, C 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s) : 
0 FEMNFIRM maps: 
0 I 00-year F loodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous detennination(s). Fi le no. and date of response letter: 
0 Applicable/supporting case law: 
0 Appli cable/supporting scientific literature: 
0 Other infom1ation (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



r-----------------

APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S . Army Corps of Engineers 

Thi s form should be completed by fo llowing the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND JNFORMA TION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 12, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-00978, Barbara Mock 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/pari sh/borough: Jackson City: Cullowhee 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.278889 N, 83.184781 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Cullowhee Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Tuckasegee River 
Name of watershed or Hydrologic Unit Code (HUC): Tuckasegee (06010203) 
[8J Check if map/di agram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, di sposal sites, etc ... ) are associated with thi s action and are recorded on a different JD 

form . 

D . . REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8J Office (Desk) Determination. Date: June 12, 2015 
0 Field Determination. Date(s): 

SECTrON Tl: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDI.CTION. 

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain : 

B. C WA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adj acent to TNWs 
[8J Relatively permanent waters2 (RPWs) that flow directly or ind irectly into TNW s 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that fl ow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that fl ow directly or indirectly into TN Ws 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or in trastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetl and waters: 2,811 linear feet: 20 width (ft) and/or acres. 
Wetlands: acres . . 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Ex plain : 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically ftows year-round or has continuous ftow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
IJI.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section IIJ.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section IIJ.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III. B. I for the tributary, Section lli.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section JJJ.C below. 

L. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size : Pick List 
Drainage area: Pick List 
Average annual rainfall: inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relati onship with TNW: 

0 Tributary fl ows directl y into TNW. 
0 Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List ri ver miles from RPW. 
Project waters are Pick List aeri al (straight) mil es from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify fl ow route to TN W5
: 

Tributary stream order, if known: 

(b) General Tributary Characteri stics (check all that apply): 
Tributary is: 0 Natural 

0 Arti fi cial (man-made). Explain : 
0 Man ipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional in formation regard ing swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifY ing, e.g., tributary a, which flows through the rev iew area, to fl ow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth : feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Si lts 0 Sands 
0 Cobb les 0 Gravel 
0 Bedrock 0 Vegetation . Type/% cover: 
0 Other. Explain: 

Tributary condition/stabili ty [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain : 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0Muck 

Explain: 

Estimate average number of fl ow events in rev iew area/year: Pick List 
Describe flow regime: 

Other information on duration and vo lume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Exp lain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or ab ent 0 sediment sorting 
0 leaf litter di sturbed or washed away 0 scour 
0 sediment deposi tion 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (li st): 

0 Discontinuous OHWM7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAj urisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debri s deposits (foreshore) 0 physical markings; 
0 physical markings/characteristi cs 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (Ji st): 

(iii) Chemical Characteristics: 
Characteri ze tributary (e.g., water color is clear, di scolored, oily film; water quality; general watershed characteristics, etc.). Explain : 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteri stics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findin gs: 
0 Fi sh/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Exp lain findin gs: 
0 Aquatic/wildlife diversity. Explain findin gs: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practi ces). Where there is a break in the 01-!WM that is unrelated to the waterbody 's flow regime (e.g. , flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
' Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteri stics: 

Properties : 
Wetland size: acres 
Wetland type. Explai n: 
Wetland quali ty. Explain: 

Project wetlands cross or serve as state boundari es. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface fl ow is: Pick List 
Characteristics: 

Subsurface fl ow: Pick List. Explai n findings: 
0 Dye (or other) test performed : 

(c) Wetland Adjacency Determination with Non-TN W: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection . Explain: 
0 Ecological connecti on. Exp lai n: 
0 Separated by berm/barri er. Explain: 

(d) Proximity (Relati onship) to TNW 
Project wetlands are Pick List ri ver miles fro m TNW. 
Project waters are Pick List aerial (straight) mil es fro m TNW. 
Flow is fro m: Pick List. 
Estimate approximate location of wetland as wi thin the Pick List flood plain . 

(ii) Chemical C haracteristics: 
Characterize wetland system (e.g., water co lor is clear, brown, oi l film on surface; water quality ; general watershed characteristics; 

etc.). Explain : 
Identi fY specific pollutants, if known : 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Ripar ian buffe r. Characteri st ics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat fo r: 

0 Federally Listed species. Ex pl ain fi ndings: 
0 Fish/spawn areas. Explain fi ndings: 
0 Other environmentally-sensitive species. Explain findings : 
0 Aquatic/wildli fe diversity. Explain fi ndings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are bei ng considered in the cumulati ve analysis. 

For each wetland, specify the fo llowing: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (i n acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physica l and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration , and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by th e tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or fl ood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support fun ctions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in comb ination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

in tegrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section Ill.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findin gs of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wet lands, 
then go to Section III.D: 

3. Significant nexus findin gs for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain find ings of presence or 
absence of significant nexus below, based on the tributary in combination with a ll of its adjacent wet lands, then go to Section IlLD: 

D. DETERMINATIONS OF JURJSDICTlONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size est imates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
1:8] Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Cullowhee Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, 
sco ur, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and 
deposition , leaf litter washed away. Cullowhee Creek is depicted as a so lid blue line on the USGS 7.5 minute quadrangle map 
Sylva South and the most current Natural Resource Conservation Service Soil Survey for Jackson Co unty. Solid blue line 
features on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps 
representatives during visits to the Cullowhee, North Carolina vicinity. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisd ictional. 

Data supporting this conclusion is provided at Section JII .B. Provide rationale indicating that tributary flows seasonally: 

Provide est imates for jurisd ictional waters in the review area (check all that apply): 
1:8] Tributary waters: 2,811 linear feet 20 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN W, and it has a sign ificant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply) : 
0 Tributary waters: linear feet width (ft). 
[J Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetland 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rat ionale in Secti on III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage esti mates for jurisd ictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that fl ow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wet lands, have a sign ificant nexus with a TNW are jurisidicti onal. Data supporting this conclusion is 
provided at Section III.C. 

Provide acreage estimates fo r jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adj acent to such waters, and have when considered in combination with the tributary to which they are adjacent and wi th 

simil arly situated adjacent wetlands, have a signifi cant nexus with a TNW are jurisdictional. Data supporting this conc lusion is 
provided at Section lii.C. 

Prov ide estimates fo r jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (l-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below) . 

E. ISOLA TED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or cou ld be used by in terstate or foreign travelers for recreational or other purposes. 
0 from which fi sh or shellfish are or cou ld be taken and so ld in interstate or foreign ·commerce. 
0 which are or cou ld be used fo r industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body a nd summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F . NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or fore ign) commerce. 

0 Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area wou ld have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the " Significant Nexus" standard, where such a finding is required for jurisdiction. Explai n: 
0 Other: (explain, if not covered above) : 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential bas is of juri sdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i .e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

9 To complete the analysis refer to the key in Section lll.D.6 of the lnstructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-j uri sdi ctional waters in the review area that do not meet the "Sign ifi can t Nex us" standard, where such a 
findin g is requi red for jurisdiction (check all that apply): 
D Non-wetland waters (i .e., rivers, streams): linear feet, width (ft) . 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquati c resource: 
D Wetlands: acres. 

SECTION IV: .DATA SOURCES. 

A. SUPPORTJNG DATA. Data rev iewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consul tant: 
D Data sheets prepared/submitted by or on behalf of the appli cant/consul tant. 

D Offi ce concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters' study: 
D U.S. Geological Survey Hydrologic Atl as: 

D USGS N1ID data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Sy lva So uth. 
~ US DA Natural Resources Conservati on Service Soil Survey. Citation: J ackson County, NC 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
D Previous determinat ion(s). File no. and date of response letter: 
D Appl icable/supporting case law: 
D Applicable/supporting scientific literature: 
. D Other infonnation (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fo rm shoul d be completed by fo llowing the instructions provided in Section IV of the JD Form [nstructional Guidebook. 

SECTION J: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 11 , 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-00981 , Ingles Markets, Inc. I Attn.: Preston Kendall 

C. PROJECT LOCATION AND BACKGROUND INFORMATlON: 
State: NC County/parish/borough: Haywood City: Waynesville 
Center coordinates of site (laUiong in degree deci mal fo rmat): Latitude & Longitude in Decimal Degrees: 35.502947 N, 82.987912 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT Richland Creek 
Name of nearest Trad itional Navigable Water (TNW) into which the aquatic resource flows: Pigeon River 
Name of watershed or Hydrologic Un it Code (HUC): Pigeon (06010106) 
[8] Check if map/diagram of review area and/or potenti al j ur-isd ictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mi tigati on sites, disposal sites, etc ... ) are associated wi th thi s action and are recorded on a diffe rent JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8] Office (Desk) Determination. Date: June 11, 2015 
[8] Field Determination. Date(s): June 10, 2015 

SECTION ll: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defi ned by 33 CFR part 329) in the review area. 
fRequiredj 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible fo r use to transport interstate or foreign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defi ned by 33 CFR part 328) in the rev iew area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[8] Relatively permanent waters2 (RPWs) that fl ow directl y or indirectly in to TNWs 
0 Non-RPWs that fl ow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that fl ow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that fl ow directly or indirectly into TNWs 
0 Impoundments of j urisdi ctional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetl and waters: 1532 linear feet: 5 width (ft) and/or acres. 
Wetlands: · acres. 

c. Limits (boundaries) of jurisdiction based on: E_stablished by OHWM: 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdicti onal waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain : 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lii below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonal ly" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic reso urce is a TNW, complete Section 
Ul.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
UT.D.l.; otherwise, see Section III.B below. 

l. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic reso urce is not a TNW, but has year-round (perennial) flow, skip to 
Section UI.D.2. If the aquatic reso urce is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information th a t documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section Tli.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section lii.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section Ill.C below. 

1. C haracteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: , 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g. , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of ban k (estimate): 
Average width: feet 
Average depth : feet 
Average side slopes: ;I'ick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain : 

Tributary condition/stabili ty (e.g. , highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary grad ient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0Muck 

Explain : 

Estimate average number of fl ow events in review area/year: Pick List 
Describe fl ow regime: 

Other information on duration and volume: 

Surface fl ow is: Pick List. Characteristi cs: 

Subsurface flow: Pick Lisi. Explain fi ndings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank D the presence of li tter and debri s 
0 changes in the character of so il D destruction of terrestrial vegetation 
D shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent D sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted fl ow events 
0 water stain ing 0 abrupt change in plan t communi ty 
D other (l ist): 

0 Discontinuous OHWM.7 Explai n: 

If factors other than the 0 1-IWM were used to determ ine lateral extent ofCWA jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (fo reshore) 0 physical markings; 
D physical markings/characteri stics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (li st): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identi fy specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findin gs: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife di versity. Explain findings: 

6A natural or man-made discontinui ty in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
' Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that now directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explai n: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination wi th Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain : 
D Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approx imate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water co lor is clear, brown, oi l fi lm on su rface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteri stics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Exp lain findings: 
D Aquatic/wi ldli fe diversity. Explai n findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary a nd the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodpl ai n is not solely determinative of 
sign ificant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the lnstr.uctional Guidebook. Facto rs to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habi tat and li fecycle support functions for fish and other 

species, such as feed ing, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical , or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explai n findings 
of presence or absence of sign ificant nexus below, based on the tributary itself, then go to Section JILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain find ings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section lll.D: 

3. Significant nexus findin gs for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of sign ificant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[gl Tributaries ofTNWs where tributaries typically flow year-round are jurisd ictional. Provide data and rationale indicating that tributary 

is perennial: UT Richland Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and 
ba nk, scour, presence of litter and debris, destruction of terrestrial vegetation, sedim ent sorting and deposition, leaf litter 
washed away. UT Richland Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Clyde and the most 
current Natural Reso urce Co nservation Service Soil Survey for Haywood County. Solid blue line features on these mapping 
conventions typically represent perennial streams. Perennial flow has been observed by Corps representatives durin g visits to 
the Asheville, North Carolina vicinity. 

D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section Ill. B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 1532 li near feet 5 width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasona lly." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section lli.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wet lands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to wh ich they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section lll.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

simi larly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a genera l rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from " waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (I -6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDlNG ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors . Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 . If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain : 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

9 To complete the analysis refer to the key in Section 1!1.0.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-juri sd ictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION JV: DATA SOURCES. 

A. SUPPORTfNG DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
1:8] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the appli cant/consu ltant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

1:8] U.S. Geological Survey map(s). Cite scale & quad name: C lyde. 
1:8] USDA Natural Resources Conservation Service Soi l Survey. Citation: Haywood County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMAIFIRM maps: 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). Fi le no. and date of response letter: 
0 Applicable/supporting case law: 
0 App licable/supporting scientific literature: 
0 Other info rmation (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINA TJON FORM 
U.S. Army Corps of Engineers 

----------------------

Thi s form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 11, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-00979, Jamie Winchester 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Swain City: Bryson City 
Center coordinates of site (!at/long in degree decimal fo rmat) : Latitude & Longitude in Decimal Degrees: 35.407481 N, 83.463668 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UTs Cochran Branch & Cochran Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Tuckasegee River 
Name of watershed or Hydrologic Unit Code (HUC): Tuckasegee (06010203) 
~. Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request 
0 Check if other sites (e.g. , offsite mitigation sites, di sposal sites, etc ... ) are associated with thi s action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Offi ce (Desk) Determination. Date: 
~- Field Determination. Date(s) : May 22, 2015 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US " within Rivers and Harbors Act (RlfA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subj ect to the ebb and fl ow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible fo r use to transport interstate or foreign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the revi ew area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that fl ow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly in to TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to .but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that fl ow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
0 Isolated (in terstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 3696 linear feet: 2-4 width (ft) and/or 0.59 acres. 
Wetlands: 0.02 acres. 

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
Elevation of establi shed OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and detem1ined to be not jurisdictionaL 
Explain: 

1 Boxes checked below shal l be supported by completing the appropriate sections in Section lJI below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous fl ow at least "seasonally" 
(e.g. , typically 3 months). 
3 Supporting documentation is presented in Section Ill .F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IIJ.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIJ.A.l and 2 
and Section ill.D.l. ; otherwise, see Section ill.B below. 

1. TNW 
Identi fy TNW: 
Summarize rationale supporting determination: Large watershed, waterway can and has and does support navigation of non

motorized and motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g. , typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section ill.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IJI.B.l for 
the tributary, Section Ill.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: Pick List 
Drainage area: ,Pick L!st 
Average annual ra infall: inches 
Average annual snowfall : inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TN W. 
Project waters are fickList aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify fl ow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which fl ows through the review area, to fl ow into tributary b, which then flows into TNW. 



Tributary is: 0 Natural 
0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick ~i~t. 

Primary tributary substrate composition (check all that apply) : 
0 Sil ts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain : 

Tributary condition/stabili ty [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: PickList 
Tributary grad ient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteri stics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sed iment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in plant community 
0 other (l ist): 

0 Discontinuous OHWM.7 Explain: 

If fac tors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oi l or scum line along shore objects 0 survey to avai lable datum; 
0 fine shell or debri s deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, di scolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

6A natural or man-made discontinui ty in the OHWM does not necessari ly sever jurisdiction (e.g., where the strean1 temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g. , flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Jbid. 



D Federally Listed species. Explai n findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings : 
D Aquatic/wi ldlife diversity. Explain fi ndings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: r ick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: r!.ck List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water co lor is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check a ll that apply): 
D Riparian buffer. Characterist ics (type, average width): 
D Vegetation type/percent cover. Exp lain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wi ldl ife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Piclf_List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological , chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 



wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapauos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (i f any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or fl ood waters reaching a TNW? 
• Does the tributary, in combination with its adj acent wetlands (if any), provide habitat and li fecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young fo r species that are present in the TN W? 
• Does the tributary, in combination with its adjacent wetlands (i f any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adj acent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TN W? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of sign ificant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with a ll of its 
adj acent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain fin dings of 
presence or absence of sign ificant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JlJRISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically fl ow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: UTs Cochran Branch & Cochran Branch exhibit indicators of ordinary high water marks 
(OHWM) including developed bed and bank, scour, presence of litter and debris, destruction of terrestrial vegetation, 
sediment sorting and deposition, leaf litter washed away. Cochran Branch is depicted as a solid blue line on the USGS 
7.5 minute quadrangle map Bryson City and the most current Natural Resource Conservation Service Soil Survey for 
Swain County. Solid blue line features on these mapping conventions typically represent perennial streams. Perennial 
flow has been observed by Corps representatives during visits to the Bryson City, North Carolina vicinity. 

0 Tributaries ofTNW where tributaries have continuous fl ow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary fl ows 

seasonally: 

Provide estimates fo r jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 3696 linear feet 2-4 width (ft). 
D Other non-wetland waters: acres. 

Identi fY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TN W or an RPW, but fl ows directly or indirectly into a TN W, and it has a sign ificant nexus with a 

TNW is j urisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

8See Footnote# 3. 



Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Flows directly into associated tributary. 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.02 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (l-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or fo reign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section II1.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdi<;tion based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i. e. , presence of migratory birds, presence of endangered species, use ofwater for irrigated agricu lture), using best professional 
judgment (check all that apply): 

D Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the " Sign ificant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters : acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~- Maps, plans, plots or plat submitted by or on behalf of the applicant/consu ltant: 
~ Data sheets prepared/submitted by or on behalf of the app licant/consultant. 
~ Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters ' study: 
D U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scaJe & quad nan1e: Bryson City. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Swain County, NC 
D. National wetlands inventory map(s). Cite name: 
~ State/Local wetland inventory map(s) : 
LJ FEMA/FIRM maps: 
D 100-year Floodplain E levation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
D Previous determination(s). Fi le no. and date of response letter: 
D App licable/supporting case law: 
0 ' Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURIS DICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fo rm should be completed by foll owing the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINA TlON (JD): June 11, 2015 

B. DISTRiCT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-00908, County of Henderson I Attn.: Marcus Jones 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/par ish/ borough: Henderson City: Hendersonville 
Center coord inates of site (!at/long in degree decimal fo rmat) : Lati tude & Longitude in Decimal Degrees: 35.356425 N, 82.509805 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UTs of French Broad River, UTs Mill Pond Creek, & Mill Pond Creek 
Name of nearest Traditi onal Nav igable Water (TNW) into whi ch the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Uni t Code (HUC): Upper French Broad (06010105) 
[8J Check if map/diagram of review area and/or potenti al j uri sdi ctional areas is/are availabl e upon request. 
0 Check if other sites (e.g., offsite mitigati on sites, di sposal sites, etc ... ) are associated with this action an d are recorded on a diffe rent JD 

fo rm. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8J Offi ce (Desk) Determination. Date: June 11, 2015 
[8J Field Determination. Date(s): May 5, 2015 

SECTIO IT: S UMMARY OF FINDINGS 
A. RHA SECTlON 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U. S " with in Rivers and Harbors Act (RHA) j uri sdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

0 Waters subject to the ebb and fl ow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or fo reign commerce. 

Explain : 

B. CWA SECTlON 404 DETERMINA TlON OF JURISDICTION. 

There Are "waters oft he U. S " within Clean Water Act (CWA) j urisdiction (as defin ed by 33 CFR part 328) in the review area. [Required] 

I. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TN Ws 
[8J Relatively permanent waters2 (RPWs) that fl ow directl y or indirectly into TNWs 
0 Non-RPWs that fl ow directly or indirectly into TNWs 
[8J Wetlands directly abutting R.PWs that flow directly or indirectly into TNWs 
0 Wetl ands adj acent to but not directly abutt ing RPWs that fl ow directly or indirectly into TN Ws 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D 
0 

Impoundments of jurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetl ands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 808 linear feet: 2-50 width (ft) and/or acres. 
Wetlands: 0.01 acres. 

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
Elevation of establi shed OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlan ds were assessed with in the review area and determined to be not jurisdictional. 
Explain : 

1 Boxes checked below shall be supported by completing the appropriate sections in Section IJl below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous fl ow at least "seasonally" (e.g. , 
typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. Jf the aquatic resource is a TNW, complete Section 
JII.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIJ.A.l and 2 and Section 
JII.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TN W: 
Summarize rationa le supporting determination: 

2. Wetland adjacent to TNW 
Summarize rati onale supporting conclusion that wetland is "adj acent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (lF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section JII.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow , skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section HI.B.l for the tributary, Section JII.B.2 for any 
onsite wetlands, and Section IIJ.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average an nual rain fall : inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relati onship wi th TNW: 

0 Tributary flows directly into TNW. 
0 Tributary fl ows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TN W. 
Project waters are Pick List river mil es from RPW. 
Project waters are Pick List aerial (straight) mil es from TN W. 
Project waters are Pick List aeri al (straight) mil es from RP W. 
Project waters cross or serve as state boundaries. Explain : 

Identi fy flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain : 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and eros ional features generally and in the arid West. 
5 Flow route can be described by identi fying, e.g., tributary a, which fl ows through the review area, to flow into tributary b, which then fl ows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth : feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain : 

Tributary condition/stabili ty [e.g., highly eroding, sloughing banks]. 
Presence of run/riffie/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradi ent (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0Muck 

Explain : 

Estimate average number of flow events in review area/year: :J>ickList 
Describe flow regime: 

Other infonnation on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 cl ear, natural line impressed on the bank 0 the presence of litter and debri s 
0 changes in the character of soil 0 destructi on of terrestri al vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter di sturbed or washed away 0 scour 
0 sediment deposition 0 multipl e observed or predicted 1low events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous 01-JWM.7 Explain : 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fin e shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (li st): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film ; water quality; general watershed characteristics, etc.). Explain : 

Identify specific pollutants, if known : 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland frin ge. Characteristics: 
0 Habitat for : 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the stream temporarily flows underground, or where the 
0 1-lWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's tlow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of tlow above and below the break. 
71bid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Exp lain: 
Wetland quali ty. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutti ng 

D Discrete wetland hyd rologic connection. Explain : 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oil film on surface; water qua lity; general watershed characteristics; 

etc.). Explain: 
Identity specific pollutants, if known: 

(iii) Biological C haracteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characterist ics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain find ings: 
D Other environmentally-sensitive species. Exp lain lindings: 
D Aquatic/wi ldl ife diversity. Explain fi ndings: 

3. C haracteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( . ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical funct ions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For eac h of the followin g situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or in substantial effect on the chemical, physical and/or biological integrity of a TNW. Co nsiderations when 
eva luating significant nexus include, but are not limited to the vo lume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



t ributary a nd the TNW). S imila rly, t he fact a n adj acent wet la nd lies within or outs ide of a fl oodp lai n is not solely determ inative of 
significa nt nex us. 

Draw conn ections between the features docum ented a nd the effects on th e TNW, as identified in t he Rapanos G uida nce and discussed in 
th e I nstru ctional G uid eboo k. Facto rs to co nsider include, for exa mple: 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to carry pollutants or fl ood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combi nation with its adjacent wetlands (if any), prov ide habi tat and lifecycle support funct ions for fi sh and other 

species, such as feed ing, nesting, spawning, or rearing young for spec ies that are present in the TNW? 
• Does the tributary, in combination with its adjacent wet lands (if any), have the capacity to transfer nutrients and organ ic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adj acent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: th e a bove list of co nsider ations is not inclusive a nd other fun ctions observed or know n to occ ur should be documented below: 

I. Significa nt nex us findin gs for non-RPW th at has no adj ace nt wetla nd s a nd flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section ITLD: 

2. Significa nt nexus findin gs for non-RPW and its adjacent wetlands, where th e non-RPW flow s directly or indirectly into TNWs. 
Ex plai n fi ndi ngs of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section Jll .D: 

3. Significa nt nex us findin gs for wetla nds adj acent to a n RPW b ut th at do not directly ab ut th e R PW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IU .D: 

D. DETER MINATIONS O F J URISDICTlONAL FINDINGS. THE SU BJECT WATERS/WETLANDS AR E (CHECK ALL THAT 
APPLY): 

1. TNWs a nd Adjacent Wetla nds. Check all that app ly and provide size estimates in review area: 
0 TNWs: lin ear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that fl ow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: UTs of F rench Broad R iver , UTs of M ill Pond C reek, & M ill Pond C ree k ex hibi ts ind icato rs of ordina ry high 
water marks (OHWM) includ ing developed bed a nd ba nk, scour, presence of li tter a nd deb ris, dest ru ction of terrestria l 
vegeta tion, sedim ent sortin g a nd deposition, lea f litter washed away. Some of th e UTs of F rench B road River, so me of th e UTs 
M ill Pond C reek, & M ill Pond C ree k are depicted as a solid blue line on the USGS 7.5 minute qu adra ngle ma p H orse Shoe & 
Skyla nd and the most current Natura l R eso urce Co nservation Service Soil Survey for Hend erso n Co un ty. Solid line fea tures 
on t hese ma pping co nventions typically represent perennia l strea ms. Perennia l fl ow has been observed by Corps 
representatives during sever al visits to t he H end erso nville, No r th Ca rolina vicini ty. 

D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typica lly three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section lU.B. Provide rationale ind icating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the rev iew area (check all that apply): 
~ Tributary waters: 808 lin ear feet 2-50 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 th at fl ow d irectly or indirectly into T Ws. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting th is conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters withi n the rev iew area (check all that app ly): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetla nds directly a bu tting an RPW th at fl ow di rectly or indi rectly in to TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically Oow year-round. Provide data and rationale 

indicating that tributary is perenni al in Section lli.D.2, above. Provide rationale ind icating that wetland is 

8See Footnote # 3. 



directly abutting an RPW: F lows directly in to associa ted tr ib utary. 

0 Wetlands directly abutting an RPW where tributaries ty pically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section lli.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.01 acres. 

5. W etlands adjace nt to but not directly a butting an RPW that fl ow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting thi s conclusion is 
provided at Section lli.C. 

Prov ide acreage estimates for jurisd ictional wetlands in the review area: acres. 

6. Wetla nds adjacent to non-R PWs that fl ow directly or in d irectly in to TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting thi s conclusion is 
provided at Section Ul.C. 

Provide estimates for jurisdictional wetlands in the review area : acres. 

7. I mpoundm ents of jurisdictiona l waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S. ," or 
D Demonstrate that water meets the criteria for one o f the categories presented above ( I -6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE O R INTRA-STATE] WATERS, INCLUDiNG ISOLATED WETLA OS, THE USE, DEGRADATION 
OR DESTRUCTIO N O F WH ICH COULD AFFECT I TER STATE COMMERCE, iNCLUDI NG ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

. 

0 which are or cou ld be used by interstate or foreign travelers for recreationa l or other purposes. 
D from which fish or shellfi sh are or could be taken and so ld in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industri es in interstate commerce. 
0 Interstate isolated waters. Explai n: 
0 Other factors. Explain: 

Identi fy water body and summ arize rationa le support in g determin ation: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURJSDICTIO NAL WATERS, INCLUDING WETLANDS (CHECK A LL THAT APPLY): 
0 [f potential wetlands were assessed within the revi ew area, these areas did not meet the criteria in th e 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substan tial nexus to interstate (or foreign) com merce. 

0 Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rul e" (MBR). 

0 Waters do not meet the "S ignificant Nexus" standard, where such a finding is required for jurisd iction. Explain : 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdi ctional waters in tl1 e rev iew area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agr icu lture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acre . Li st type of aq uat ic resource: 
0 Wetlands: acres. 

9 To complete the analysis refer to the key in Section 111.0.6 of the Instructional Guidebook. 
10 Prior to asserti ng or declining CWA jurisdiction based solely on th is ca tegory, Cor ps Districts will elevate the action·to Corps and EPA HQ fo r review 
consisten t wi th the process described in the Cor ps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
0 , Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
[gl' Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[gl Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[gl Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 , U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

[81 U.S. Geological Survey map(s). Cite scale & quad name: Horse Shoe & Skyland. 
[gl USDA Natural Resources Conservation Service Soil Survey. Citation: Henderson County, NC 
D National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMAJFIRM maps: 
0 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D. Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 , Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
D. Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURJSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURJSDICTIONAL DETERMINATION (JD): /J 

c-5 f}tJ I? r -/)- StJ lJ ';}, o IS - f) 118' 1 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CL f\-1.J 

Applicant: Provident Development Group, Inc. 
Site: Fullwood Station 
Form for: Wetland C, Wetland E, Seasonal RPW A, Seasonal RPW D, Seasonal RPW G and Perennial RPW F 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:NC County/parish/borough: Mecklenburg City: Matthews 
Center coordinates of site (lat/long in degree decimal format): Lat. 35. I 059° 1, Long.-80. 7282° 

Universal Transverse Mercator: 
Name of nearest waterbody: Fourmile Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: McAlpine 
Name of watershed or Hydrologic Unit Code (HUC): 03050103 
181 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 

f/[£ Copy 

D Check ifother sites (e.g., otfsite mitigation sites, disposal sites, etc .. . ) are associated with this action and are recorded on a 
different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
O: Office (Desk) Determination. Date: 
~ Field Determination. Date(s): 11 /6/2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There re no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

B. Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There n "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Jndicate presence of waters of U.S. in review area (check all that apply): 1 

TNWs, including territorial seas 
Wetlands adjacent to TNWs 
Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments of jurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1337 linear feet: 8 width (ft) and/or 0.28 acres. 
Wetlands: 0.09 acres. 

c. Limits (boundaries) of jurisdiction based on: stablisbed b 0 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section 111 .F. 



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 



SECTION Ill: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.I and Section 111.D.I. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.I and 2 
and Section III.D.I.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. Ifthe aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section Ill.D.2. Ifthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence ofa significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

lfthe waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for 
the tributary, Section Tll.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 59.2_ u_a_re_ m..,i""le-
Drainage area: 62 

. Average annual rainfal l: 44 inches 
Average annual snowfall : 0 inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
~ Tributary flows through tributaries before entering TNW. 

Project waters are 
Project waters are 
Project waters are 
Project waters are or less aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5: On-site jurisdictional features flow to Four Mile Creek then to McAlpine Creek (TN W). 
Tributary stream order, if known: L 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
' Flow route can be described by identifying, e.g., tributary a, which tlows through the review area, to tlow into tributary b, which then tlows into TNW. 



(b) General Tributary Characteristics (check all that apply) : 
Tributary is: ~ Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 8 feet 
Average depth: +/-3 feet 
Average side slopes: : 

Primary tributary substrate composition (check all that apply): 
~ Silts ~ Sands 
~ Cobbles ~ Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain : 

Tributary condition/stability [e.g. , highly eroding, sloughing banks]. 
Presence of run/riffle/ ool com )exes. Explain: 
Tributary geometry: e tiv stra ht 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: nal ftow 
Estimate average number of flow events in review area/year: 10 

D Concrete 
0Muck 

Explain: 

Describe flow regime: Flow ofRPWs A, D, and Gare seasonal. Flow ofRPW Fis perennial. See attached stream 
evaluation forms. 

Other information on duration and volume: 

Characteristics: 

Subsurface flow: nknown. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
~ Bed and banks 
~ OHWM6 (check all indicators that apply): 
~ clear, natural line impressed on the bank D the presence oflitter and debris 
~ changes in the character of soil D destruction of terrestrial vegetation 
~ shelving D the presence of wrack line 
D vegetation matted down, bent, or absent ~ sediment sorting 
~ leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
0 High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film ; water quality; general watershed characteristics, etc.). 

Explain: water color is clear - no signs of pollutants. 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
71bid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
[gl Riparian corridor. Characteristics (type, average width): 25-50. 
[gl Wetland fringe. Characteristics: Wetland C and E are located in the riparian corridor of sRPW D. 
D Habitat for: 

D Federally Listed species. Explain findings : 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: likely amphibians present. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain:Forested/open 
water. Wetland quality. Explain: . 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ick Lis . Explain: 

Surface flow is: ick Lis 
Characteristics: 

Subsurface flow: ick Lis '· Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): . 
D Vegetation type/percent cover. Explain: 

D Habitat for: 
D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings:typical wetland species - amphibians, etc. 

3. Characteristics of all wetlands adjacent to the tributary (if an_y __ ~~~ 
All wetland(s) being considered in the cumulative analysis: • k List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the fo llowing: 

Directly abuts? (YIN) 
Wetland C 
Wetland E 

Size (in acres) 
0.09 
0.001 

Directly abuts? CY /N} 
y 
y 

Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: Onsite wetlands and jurisdictional rpw's 
provide habitat for herpetofauna and macroinvertebrates. These wetlands have the capacity to provide nutrients and organic carbon 
to downstream foodwebs. Wetlands provide flood storage during rain events and ground water recharge during dry periods. The 
wetlands also trap and filter pollutants before reaching downstream Perennial RPWs and McAlpine Creek (TNW). 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions fo r fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

I. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 111.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section lll.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section lll .D: 

D. DETERMINATIO NS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
TNWs: linear feet width (ft), Or, acres. 
Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
181 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Perennial RPW F exhibits geomorphology, hydrology, and biological indicators consistent with 
perennail flowing streams in the piedmont ecoregion as documented by the attached NCDWQ Stream Identification 
Assessment Forms. 



Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are . 
Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section lll.B. Provide rationale indicating that tributary flows 
seasonally: Seasonal RPWs A, D and G exhibit geomorphology, hydrology, and biological indicators consistent with seasonal 
flowing strean1s in the piedmont ecoregion as documented by the attached NCDWQ Stream Identification Assessment Forms . 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
J8T Tributary waters: 1337 linear feet 8 width (ft). 
D Other non-wetland waters: acres. · 

Identify type(s) of waters: . 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 
TNW is jurisdictional. Data supporting this conclusion is provided at Section 111 .C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Tributary waters: linear feet width (ft). 

· Other non-wetland waters: acres. 
Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
18[ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section 111 .D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

18[ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section lll.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: Wetlands C and E directly abut seasonal RPW D with no break in jurisdiction. 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.09 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW arejurisidictional. Data supporting this 
conclusion is provided at Section Ill.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section 111.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 

§ Demonstrate that impoundment was created from " waters of the U.S.," or 
Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 

' Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED (INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



~ 
which are or could be used by interstate or foreign travelers for recreational or other purposes. 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
which are or could be used for industrial purposes by industries in interstate commerce. 
Interstate isolated waters. Explain: . 
Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 

8 Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 
Wetland Delineation Manual and/or appropriate Regional Supplements. 

D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 

B·. ; Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

§ Non-wetland waters (i.e. , rivers, streams): 
Lakes/ponds: acres. 
Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

linear feet width (ft) . 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 

width (ft). 
Lakes/ponds: acres. § Non-wetland waters (i.e., rivers, streams): linear feet, 

Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

SECTION lV: DATA SOURCES. 

A. SUPPORTING DAT A. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
1:8{ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalfofthe applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report . 

D· Data sheets prepared by the Corps: 
CJ Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 
U.S. Geological Survey map(s). Cite scale & quad name: 
USDA Natural Resources Conservation Service Soil Survey. Citation: 
National wetlands inventory map(s). Cite name: 
State/Local wetland inventory map(s): 
FEMA/FIRM maps: 
I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
Photographs: [8J Aerial (Name & Date): 

or D Other (Name & Date): 
0 Previous deterrnination(s). File no. and date of response letter: 



Applicable/supporting case law: 
Applicable/supporting scientific literature: 
Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 

















APPROVED JURISDICTIONAL DETERMlNA TION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section lV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 24, 2015 

2.o Of ,.,_,,.µ::. 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESA W-RG-A, BV Belk, SA W~01478 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is located east of the intersection of Sunset Road 
and 1-77 at 5300 Milhaven Lane, Charlotte, NC Coordinates: 35.3053, -80.8422 
County/parish/borough: Mecklenburg 
Center coordinates of site (lat/long in degree decimal format): 
Universal Transverse Mercator: 
Name of nearest waterbody: Irwin Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Catawaba(03050103 Lower Cataba) 
[8l Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

diiTerent JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
[8l Field Detennination. Date(s): January 13 ,2015 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are n<I, "navigable waters of the US. " within Rivers and Harbors Act (RI-IA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are no, "waters of the US. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
D Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
C1 Non-RPWs that flow directly or indirectly into TNWs 
D. Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into 1NWs 
0 Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based ori: ;f'i<;,~~ti~! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

SECTION III: CWA ANALYSIS 
A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section ll1 below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic reso urce is a TNW, complete 
Section Ill.A.I and Section lll.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections fl LA. l and 2 
a nd Section IIJ.D.1.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

T his section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic reso urce is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section IJI.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts a nd 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexu s finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determin e ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation mu st 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD req uest is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section llf.B.1 for 
the tributary, Section IILB.2 for any onsite wetlands, and Section IU.B.3 for all wetlands adjacent to that tributa ry, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section UI.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General A rea Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average annual snowfall : inches 

(ii) Physical C haracteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river mi les from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteri stics (check all that apply): 
T ributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g. , tributary a, which flows through the rev iew area, to flow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobb les 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope) : % 

(c) Flow: 
Tributary provides for: Pick Lis.t 

0 Concrete 
0Muck 

Exp lain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check a ll that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to detem1ine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to avail able datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteri stics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 
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(i) Physical Characteristics: 
(a) General Wetland Characteri stics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characte ristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
0 Di rectly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain : 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List ri ver miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodp lain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oi l film on surface; water quality; general watershed 

characteristics; etc.). Exp lain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habi tat for: 

0 Federally Listed species. Exp lain findings: 
0 Fish/spawn areas. Explain findings : 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildli fe diversity. Explain findings: 

3. Cha racteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Simil.arly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fi sh and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

I. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section TILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Exp lain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
D. Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 

LJ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type( s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote # 3. 
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indicating that tributary is perennial in Section lil.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section llI.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section TII.C. 

Provide estimates for jurisdictional wetlands in the review area : acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S. ," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR CNTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D. Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

o· Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D. Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
D Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 

9 To complete the analysis refer to the key in Section III.D.6 of the fnstructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required fo r jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
r8J Maps, plans, plots or plat submitted by or on behalf of the app licant/consu ltant:. 
r8J Data sheets prepared/submitted by or on behalf of the applicant/consu ltant. 

r8J Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters ' study: 
D U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

r8J · U.S. Geological Survey map(s). Cite scale & quad name: NC-Derita 
D USDA Natural Resources Conservation Service Soil Survey. Citation: 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
r8J Photographs: r8J Aerial (Name & Date):UNK. 

or r8J Other (Name & Date):UNK. 

D
D. Previous determination(s). File no. and date of response letter: 

Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
D Other information (please specify) : 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DA TE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:'' r-c IT1.0 -RG -A sf} w -Obi 5 - 013 ';l) .,,.._ /1p,y St<rto+l.LJ1v Jd.._ 
u:r..... fl l Do T 1s e;3a 4 1 "' 

11 "I· · · 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State:NC County/parish/borough: Iredell City: Troutman 
Center coordinates of site (lat/long in degree decimal fonnat): Lat. 35.694358° ~' Long . 80.919857° WJ. 

Universal Transverse Mercator: 
Name of nearest waterbody: 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hicks Creek 
Name of watershed or Hydrologic Unit Code (HUC): 03050101150040 
Jill Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
EllJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc . .. ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
£81 Office (Desk) Determination. Date: 4/27 / l 5 
~: Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~i~~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

EJl Waters subject to the ebb and flow of the tide. 
filll Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ~~~ "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

{21. TNWs, including territorial seas 
Ullil. Wetlands adjacent to TNWs 
l2!l]. Relatively p~rmanent waters2 (RPWs) that flow directly.or indirectly into TNWs 
fIBf: Non-RPWs that flow directly or indirectly into TNWs · · · 
fjI Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
LlJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
f8• Wetlands adjacent to non-RPWs that flow directly or inrurectly into TNWs 
l2J. Jmpoundme~ts of jurisdictional waters 
EJ• Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 100 linear feet: 2 width (ft) and/or acres. 
Wetlands: NA acres. 

c. Limits (boundaries) of jurisdiction based on : ~~W,iI~'-f~ijiy)Q~~.N~g 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

ffill. Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing 1he appropriate sections in Section lil below. 
2 For purposes of this form, an RPW is defined as a tfibutary that is not a TNW and that typically flows year-round or has continuous tlow at least "seasonally" 
(e.g., typically 3 monfls). 
3 Supporting documentation is presented in Section ill.F. 



SECTION JTI: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section Ill.A.I and Section IIJ.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITI.A.l and 2 
and Section III.D.1.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: NA. 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRrBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically Dow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. Uthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section Til.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section Ill.B.1 for 
the tributary, Section JII.B.2 for any onsite wetlands, and Section lll.B.3 for all wetlands adjacent to that tributary, both onsitc 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 

;r~~~~:1ar~:~:o~~~;~" 11r 
Average annual rainfall: 46 inches 
Average annual snowfall: 5 inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through~ tributaries before entering TNW. 

Project waters are .· . river miles from TNW. 
Project waters are • r miles from RPW. 
Projet.i waters are ·al (straight) miles from TNW. 
Project waters are ' J~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: Unnamed tributary to Hicks Creek to Lake Norman. 

Tributary stream order, if known: I st order. 

4 Note that the instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional foalures generally and in the arid 
West 
' Flow route can be described by identifying, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



culvert. 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made)_ Explain: 
J:8l Manipulated (man-altered). Explain: Upstream and downstream ofroad culvert 

Tributary properties with respect to top of bank (estimate): 
Average width: 2 feet 
Average depth: .25 feet 
Average side slopes: ~:;~j. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
D Cobbles J:8l Gravel 
D Bedrock D Vegetation_ Type/% cover: 
D Other. Explain : 

D Concrete 
0Muck 

Tributary condition/stability [e_g_ , highly eroding, sloughing banks]- Explain: Fairly stable except for scour at end of 

Presence of nm/rifflelp<)Ql complexes. Explain : Minor sorting into riffle/pools evident 
Tributary geometry: 'g~(~tj~y;~~.~~'f.g'lj:t 
Tributary gradient (approximate average slope): 7 % 

(c) ~~~i:tary provides for: ~~~@~~~~1j~'µtHfJ!!j~~1~~~Iiil'."~ _____ _ 
Estimate average number of flow events in review area/year: ~!lit 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~Y.~~~~i}.~~~~!ffii:W:. Characteristics: 

Subsurface flow: ~~. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
~ Bed and bartks 
~ OHWM6 (check all indicators that apply): 
~ clear, natural line impressed on the bartk 0 the presence of litter and debris 
D changes in the character of soil 0 destruction of terrestrial vegetation 
D shelving 0 the presence of wrack line 
D vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter di sturbed or washed away ~ scour 
IZJ sediment deposition D multiple observed or predicted flow events 
IZJ water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
fil1;I High Tide Line indicated by : fill Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: Relatively clear water, some filamentous. 
Identify specific pollutants, if known: 

'A natural or man-made di scontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the strean temporarily flows underground, or where 
the OHWM has been removed by development or agricul1Ural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the ageocies will look for indicators of flow above and below the break. 
7rbid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
cg] Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings : 
[8J Aquatic/wildlife diversity. Explain findings : None observed, but assumed present.. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~~il;i1~!- Explain: 

Surface flow is: Jfj~F,~~~ 
Characteristics: 

Subsurface flow: JJ~~~)!)Jf!. Explain findings: 
0 Dye (or other) test perform~: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic c-0nnection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW . 
. : aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the f~~jgji!;.)'.@ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g ., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width) : 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings : 

3. Characteristics of all wetlands adjacent to the tributary (if any) ____ _ 
All wetland{s) being considered in the cumulative analysis: g-J~~l~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics aod functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the now 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in theRapa1ws Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with it~ adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNW s, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 
support downstream foodwebs? 

• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical , chemical, or 
biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section Ill.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IIl.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section lll.D: 

D. DETERMINATIONS OF JURISDICTIONAt FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
lliB'TNWs: Ji near feet width (ft) , Or, acres. 
£iii: Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial : . 
~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section lli.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply) : 
lii.!ll, Tributary waters: 100 linear feet 2 width (ft). 
[)} Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting th is conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply) : 
l2J] Tributary waters: linear feet width (ft) . 
. 01J. Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[I Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section Ill.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

IE{ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section ITI.B and rationale in Section lll .D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
(l Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
[Jill: Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.' 
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
[ill Demonstrate that impoundrnent was created from "waters of the U.S.," or 
@f Demonstrate that water meets the criteria for one of the categories presented above ( l-6), or 
'[Ea; Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEG RADA TlON OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY.): 10 

[TI, which are or could be used by interstate or foreign travelers for recreational or other purposes. 
EJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
[3 which arc or could be used for industrial purposes by industries in interstate commerce. 
@ Interstate isolated waters. Explain: 
Billi Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

'See Footnote # 3. 
•To complete the aialysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 
'
0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps a11d EPA HQ for 

review consistent with the process described in the Corps/EPA Memor(JJ)dum Regarding CJVA Act Juristliction Follnwing Rupanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
lfil Tributary waters: linear feet widt h (ft). 
E)' Other non-wetland waters: acres. 

Identify type(s) of waters: 
8 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECKALL THAT APPLY): 
EJ lf potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
I§ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (.MBR). 

fill Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
tm] Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i .e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
~ Non-wetland waters (i .e., rivers, streams): Ii near feet width (ft) . 
. \lBl Lakes/ponds: acres. 
ffi]} Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
El Lakes/ponds: acres. 
Uiliil: Other non-wetland waters: acres. List type of aqua1ic resource: 
El Wetlands: acres. 

SECTION JV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
£ill Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

1.·.~-~-'.~.·:.: ~:~:~::~g~~~~::~e~ :~~~rps: 
ua U.S. Geological Survey Hydrologic Atlas: 

D USGS Nill) data. 
0 USGS 8 and 12 digitHUCmaps. 

E] U.S. Geological Survey map(s). Cite scale & quad name: 
.!lli USDA Natural Resources Conservation Service Soil Survey. Citation: 
·Eill] National wetlands inventory map(s). Cite name: 
@:I State/Local wetland inventory map(s): 

ivl,i _'.:'_ ;~=~:~~i5~ Elevation is : (National Gcodectic Vertical Datum of 1929) 
.ict Photographs: 0 Aerial (Name & Date): 

or D Other (Name & Date): 
E]f Previous dcterrnination(s). File no. and date of response letter: 
I@ Applicable/supporting case law: 
~: Applicable/supporting scientific literature: 
B1t Other informa1ion (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S . Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Fom1 Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 24, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-01153, Joyce B. Sousa, Trustee 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/ borough: Buncombe City: Asheville 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.659205 N, -82.474197 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Bull Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydro logic Unit Code (HUC): French Broad 
[gl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D. Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[gl Office (Desk) Determination. Date: 6-17-2015 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RI-IA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[RequiredJ 

D Waters subject to the ebb and flow of the tide. 
D. Waters are presently used, or have been used in the past, or may be susceptib le for use to transport interstate or foreign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
[gl Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D. Wetlands adjacent to non-RPWs that flow directly or indirectly in to TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 15 linear feet: 5 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section llI below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section JII.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
111.A.l and Section IIl.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.I and 2 and Section 
III.D.1.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for the tributary, Section 111.B.2 for any 
onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section IU.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: ~jck List 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through Pick J,,.ist tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are ~ick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known : 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain : 

'Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width : feet 
Average depth: fee t 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffie/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approx imate average slope): % 

(c) Flow: 
Tributary provides fo r: Pick List 

D Concrete 
0Muck 

Explain : 

Estimate average number of fl ow events in review area/year: Pick List 
Describe flow regime: 

Other info rmation on duration and volume: 

Surface fl ow is: Pick List. Characteri stics: 

Subsurface flow: Pick List. Expl ain findings: 
D Dye (or other) test perfo rmed: 

T ri butary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natu ral line impressed on the bank D the presence of litter and debris 
D changes in the character of so il D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sedi ment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted fl ow events 
D water staining D abrupt change in plant community 
D other (list) : 

D Discontinuous OHWM.7 Expla in: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdi ction (check all that app ly): 
D. H igh Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to avail able datum; 
D fi ne she ll or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetati on types. 
D tidal gauges 
D other (l ist): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, di scolored, oily film ; water quali ty; general watershed characteristics, etc.). Explain : 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width) : 
D Wetland fringe. Characteri stics: 
D Habitat fo r: 

D Federally Li sted species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Expl ain findings: 
D Aquatic/wildli fe diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessari ly sever jurisdiction (e.g., where the strean1 temporari ly flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's fl ow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look fo r indicators of flow above and below the break. 
7lbid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick Lis( Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings : 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are J>ick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings : 
D Fish/spawn areas. Exp lain findings: 
D Other environmentally-sensitive species. Explain findings : 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ?ick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TN Ws, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of sign ificant nexus below, based on the tributary itself, then go to Section IIJ.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section IIT.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTlONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
l2J Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Bull Creek is a blue line stream on the USGS topographic map, NC-craggy pinnacle Quad which in North Carolina means 
it flows more than 3 months out of the year making it a perennial stream. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a sign ificant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section IIT.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain : 
d Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide est imates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
o· Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the I 987 Corps. of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 · Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in " SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

D. Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 : Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i .e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included ih case file and, where checked and 
requested, appropriately reference sources below): 
[83 Maps, plans, plots or plat submitted by or on behalf of the applicant/consu ltant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consu ltant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S . Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 dig.it HUC maps. 

[83 U.S. Geological Survey map(s). Cite scale & quad name: NC-Craggy Pinnacle. 
0 USDA Natural Resources Conservation Service Soil Survey. Citation: Buncombe County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). Fi le no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTlONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 30, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, SA W-2015-01109, Emily MatcheWTravis 
Geisler Goehring Estates 

C. PROJECT LOCATION AND BACKGROUND JNFORMA TION: 
State: NC County/parish/borough: Mecklenburg City: Davidson 
Center coordinates of site (lat/long in degree decimal format) : Latitude & Longitude in Decimal Degrees: 35.482987N, -
80.794253W 
Universal Transverse Mercator: 
Name of nearest water body: West Branch Rocky River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Yadkin/Pee Dee 
121 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request 
D Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc . .. ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
121 Field Determination. Date(s): 10/9/2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US " within Rivers and Harbors Act (RI-IA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
121 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 145 linear feet: 5 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by Oil)V!\f. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lll below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g. , typical ly 3 months). 
3 Supporting documentation is presented in Section IJJ.F. 



D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.I and Section 111.D.1. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.I and 2 and Section 111.D.1.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a trnditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section 111.B.I for the tributary, Section 111.B.2 for any onsite 
wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: :Pick'List 
Drainage area: ~Ri~k, I,i~i 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through rickLiSi; tributaries before entering TNW. 

Project waters are fickLis~ river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are )'ick List aerial (straight) miles from TNW. 
Project waters are rick !,-is~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riftle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick Lisi. Characteristics: 

Subsurface flow: iPick List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soi I 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

0 
0 
0 
0 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

0 other (list): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that 

0 High Tide Line indicated by: 
0 oil or scum line along shore objects 

0 Mean High Water Mark indicated by: 
0 survey to available datum; 

0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 

0 physical markings; 
0 vegetation lines/changes in vegetation types. 

0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed 

characteristics, etc.). Explain: 
Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g. , flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7tbid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Exp lain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: :rick Lisi,. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick Us!. 
Estimate approximate location of wetland as within the !'ick..Pst floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapa nos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

J. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
,0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs . 
. 1:83 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

'O Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g. , typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply) : 
[8J Tributary waters: 145 linear feet 5 width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section Ill.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with simi larly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
'O Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section Ill.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( l-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or cou ld be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and so ld in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D. Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JlJRISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

8See Footnote # 3. 
9 To complete the analysis refer to the key in Section IIl.D.6 of the Instructional Guidebook. 
'
0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 

HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above) : 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i .e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
0 Non-wetland waters (i .e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
[gl Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[gl Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[gl Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
[gl U.S. Geological Survey Hydrologic Atlas: 

[gJ USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[gl U.S. Geological Survey map(s). Cite scale & quad name:NC-Comelius. 
[gl USDA Natural Resources Conservation Service Soil Survey. Citation: 
[gl National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
[gJ FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
181 Photographs: 181 Aerial (Name & Date): 

or 181 Other (Name & Date): 
0 Previous determination(s). File no. and date ofresponse letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the ID Form Instructional Guidebook. 

SECTION I: BACKGROUND TNFORMA TION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 29, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESA W-RG-A, City of Concord, SA W-2015-00917 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Cabarrus City: Concord 
Center coordinates of site (lat/long in degree decimal format): 35.3805 N, -80.7144 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Rocky River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Pee Dee(03040105) 
0 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different ID form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
D Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters a/ the US " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or forei gn commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are no "waters a/the US " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
[j Wetlands adjacent to TNWs 
D Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdietional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Pick List 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

SECTION III: CWA ANALYSIS 
A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section JII.A.l and Section Ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.l and 2 
and Section JII.D.1.; otherwise, see Section IIJ.B below. 

1. TNW 
Identi fy TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.D.2. Jfthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. Jf the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for 
the tributary, Section IH.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: :Pick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary fl ows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are :Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick Lis( aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply) : 
Tributary is: D Natural 

D Artificial (man-made). Explain : 
D Manipulated (man-altered). Explain: 

'Note that the Instructional Guidebook contains additional infom1ation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g. , tributary a, which flows through the review area, to fl ow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate): 
Average width : feet 
Average depth: feet 
Average side slopes: Pick . .Pst. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain : 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick Lis~ 

D Concrete 
D Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick pst 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick -List. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply) : 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): . 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings : 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Exp lain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-1NW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings : 
0 Dye (or other) test perfo1111ed: 

(c) Wetland Ad jacency Determination with Non-1NW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Exp lain: 

(d) Proximity (Relationship) to 1NW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from 1NW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the J>ick Lis~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oi l film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Exp lain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the fo llowing: 

Directly abuts? (YIN) Size Cin acres) Directly abuts? CY IN) 

Summarize overall biological , chemical and physical functions being perfo1111ed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the now 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Exp lain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
D Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 

D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
j urisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section lll.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote # 3. 
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indicating that tributary is perennial in Section Jll.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section TII.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft) . 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i .e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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D Wetlands: acres. 

Provide acreage estimates for non-juri sdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriate ly reference sources below): 
[gl Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:. 
[gl Data sheets prepared/submitted by or on behal f of the applicant/consultant. 

[gl Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters ' study: 
[gl U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
[gi USGS 8 and 12 digit HUC maps. 

[gl U.S. Geological Survey map(s). Cite scale & quad name: NC-KANNAPOLIS 
[gl USDA Natural Resources Conservation Service Soil Survey. Citation : 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[gl Photographs: [gl Aerial (Name & Date):UNK. 

or [gl Other (Name & Date):UNK. 
D Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case Jaw: 
D Applicable/supporting scientific literature: 
D Other information (please specify) : 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRI'l OFFICE Ff{ NAM~ AND NUMBER: . J \F-, l,.,~ 

c. PRo&cT tat!WoN AN6d ;ACK&JV~ ;Fflr/J!in6N:5-Jai- ~ "()-f ms 
State:North Carolina County/parish/borough: Buncombe City: Asheville 
Center coordinates of site (lat/long in degree decimal format) : Lat. 35.635181° , Long. -82.515793° 

Universal Transverse Mercator: NAD83 
Name of nearest waterbody: Rice Branch and unnamed tributaries to Rice Branch 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105 
181 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
[J Check ifother sites (e.g. , offsite mitigation sites, disposal sites, etc .. . ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

B Office (Desk) Determination. Date: 
Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the U.S. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S. " within Clean Water Act (CW A) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
[J Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
[J Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 

B Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 

ml Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 3,9761inear feet: 4 width (ft) and/or 0.22 acres. 
Wetlands: 0.03 acres. 

c. Limits (boundaries) of jurisdiction based on: 917 Dellneadcm Mu 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section IIl .F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.I and Section 111.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2 
and Section 111.D.l.; otherwise, see Section 111.B below. 

I. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section lll.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for 
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below. 

I. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Plr.kLlit 
Drainage area: Pick LllC 
Average annual rainfall: inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Lilt tributaries before entering TNW. 

Project waters are LllC river miles from TNW. 
Project waters are Pick Lis( river miles from RPW. 
Project waters are MUat aerial (straight) miles from TNW. 
Project waters are 1 aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

• Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: 1 Lllf. Explain: 

Surface flow is: Lllf 
Characteristics: 

Subsurface flow: Liit. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

Project wetlands are 
Project waters are 1 

Flow is from: === 
Estimate approximate location of wetland as within the ==Liit= floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an"'~"'""") -=-=,.,_ 
All wetland(s) being considered in the cumulative analysis: Liit 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: A.!!!~~ 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence ofrun/riffie/ ool complexes. Explain: 
Tributary geometry: ~-!!I!!!!! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: PkiLIR 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: 1-~= 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Piek Lllf. Characteristics: 

Subsurface flow: . Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
71bid. 



For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section 111.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section 111.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
tJ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial : Streams show strong geomorphology and continuous flow. 
0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section IIl.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
l8J Tributary waters: 3,976 linear feet4 width (ft). 
l8J Other non-wetland waters: 0.22 acres. 

Identify type(s) of waters: Open Water. 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

l8J Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IIl.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetland discharges directly into channel. 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section IIl.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section 111.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED (INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPL Y): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
tJ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.0 .6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 

B Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

Cl
0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
IJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
JJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report . 

. 0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

181 U.S. Geological Survey map(s). Cite scale & quad name: 1 :24K Weaverville. 
0 USDA Natural Resources Conservation Service Soil Survey. Citation: 

§
0 National wetlands inventory map(s). Cite name: 

State/Local wetland inventory map(s): 
FEMNFIRM maps: 
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 

181 Photographs: [gl Aerial (Name & Date):ESRI 2011. 
or D Other (Name & Date): 

D Previous determination(s). File no. and date of response letter: 

B Applicable/supporting case law: 
.
0 

Applicable/supporting scientific literature: 
Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: JD applies to all streams, wetlands, and open water within the project boundary. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 26, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, SA W-2015-00721, Kevin and Delana 
Harvick 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located aat 1917 Bent Branch, in 
Mecklenburg County 

State: NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (lat/long in degree decimal format) : Latitude & Longitude in Decimal Degrees: 35.14022 1 N, -
80.800674W 
Universal Transverse Mercator: 
Name of nearest water body: UT McMullen Creek 
Name of nearest Trad itional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are ava ilab le upon request. 
0 Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
~ Field Determination. Date(s): May 12, 2015 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adj acent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of juri sdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 90 linear feet: 2 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section 111.F. 



D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.I and Section 111.D.1. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.I and 2 and Section 111.D.1.; otherwise, see Section 111.B below. 

1. TNW 
Identi fy TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT JS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section 111.B.1 for the tributary, Section 111.B.2 for any onsite 
wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick LiSt 
Drainage area: Pick List 
Average annual rain fall : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through lfTck Lis~ tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are rick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional infomiation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

Identify flow route to TN W5
: 

Tribu tary stream order, if known: 

(b) General Tribu tary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificia l (man-made). Expl ain : 
D Manipulated (man-altered). Explain : 

Tributary properties with respect to top of bank (estimate): 
Average width : feet 
Average depth : fee t 
Average side slopes: Pick List. 

Primary tributary substrate composi tion (check a ll that apply) : 
D Silts 0 Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks). 
Presence of run/riffle/pool compl exes. Explain : 
Tributary geometry: ).>ick(,ist 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides fo r: Pick List 

D Concrete 
0 Muck 

Explain : 

Estimate average number of fl ow events in review area/year: Pick List 
Descri be fl ow regime: 

Other info rmation on duration and volume: 

Surface flow is: Pick List. Characteristi cs: 

Subsurface fl ow: Pick List. Expl ain fi ndings: 
D Dye (or other) test perfo rmed: 

Tribu tary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all ind icators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of li tter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predi cted fl ow events 

D water staining D abrupt change in 
plan t commun ity 

D other (list): 
D Discontinuous OHWM.7 Explain : 

If fac tors other than the OHWM were used to determine lateral extent of CW A juri sdiction (check all that 

0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 
D oil or scum line along shore objects 
D fine shell or debri s deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list) : 

(iii) Chemical Characteristics: 

D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characteri ze tributary (e.g., water color is clear, discolored, o ily film; water quali ty; general watershed 
characteristics, etc.). Explain: 

Identi fy specific pollutants, if known: 

5 Flow route can be described by identifying, e.g. , tributary a, which flows through the review area, to fl ow into tributary b, which then flows into 
TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the strean1 temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look fo r indicators of flow above 
and below the break. 
7lbid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings : 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick . .I'.i:S!. Explain: 

Surface flow is: Pick Lis~ 
Characteri sties: 

Subsurface flow: ,r·ick,J"ist. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are )'ick Lis! river mi Jes from TNW. 
Project waters are Pick Lis! aerial (straight) miles from TNW. 
Flow is from: ?i~,~ts~. 
Estimate approximate location of wetland as within the P..ti;l< .. B.i~.~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings : 
D Other environmentally-sensitive species. Explain findings : 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: :P~J 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY IN) Size (in acres) Directly abuts? CY IN) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section lll.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section 111.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs . 
. ~. Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

o: Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 90 linear feet 2 width (ft). 
0 , Other non-wetland waters: acres. 

Identify type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section JII.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
Q Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IIJ.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IIl.B and rationale in Section 111.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with simi larly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section JII.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
.0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (l-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or cou ld be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

8See Footnote # 3. 
9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memora11dum Regardi11g CWA Act Jurisdictio11 Followi11g 
Rapa11os. 



D If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 200 I Supreme Court decision in "SW ANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
D Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the " Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check a ll t hat apply - checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 
~ Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters ' study: 
D U.S. Geological Survey Hydrologic Atlas: 

0 USGS NJID data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Charlotte East 
D USDA Natural Resources Conservation Service Soil Survey. Citation: 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: 0 Aerial (Name & Date):UNK. 

or~ Other (Name & Date):UNK. 
D Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Anny Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED J1JRISDICTIONAL DETERMINATION (JD): June 26, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-01216, PSNC-a SCANA Company I Attn.: Aaron Schwartz 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Haywood City: Canton 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.55466 N, 82.82936 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT Beaverdam Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Pigeon River 
Name of watershed or Hydrologic Unit Code (HUC): Pigeon (06010106) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc . .. ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: June 26, 2015 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION IO DETERMINATION OF JURISDICTION. 

There Are 06 "navigable waters of the US. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

I. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
l81 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 100 linear feet: 4 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Establishe,i! by O~M. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section JJI below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g. , 
typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.I and Section lll.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2 and Section 
III.D.1.; otherwise, see Section 111.B below. 

I. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. Jfthe aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section l!l.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for the tributary, Section llI.B.2 for any 
onsite wetlands, and Section IlI.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section 111.C below. 

l. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick Lis( 
Drainage area: Pick List 
Average annual rainfa ll : inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through ;pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to fl ow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation . Type/% cover: 
D Other. Explain: 

Tributary condition/stabi lity [e.g., highly eroding, sloughing banks]. 
Presence of run/riftle/pool complexes. Explain: 
Tributary geometry: Pick Lis~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for : Pick List 

D Concrete 
0 Muck 

Explain : 

Estimate average number of flow events in review area/year: ,Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check al l indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soi I D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetat ion matted down, bent, or absent D sed iment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list) : 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to avai lable datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (li st): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat fo r: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmental ly-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a cu lvert), the agencies will look for indicators of flow above and below the break. 
71bid. 



2. C haracteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick Lis~. Explain: 

Surface flow is: Pick J,.i.st 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are ;pick Lis! river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodp lain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width) : 
D Vegetation type/percent cover. Explain : 
D Habitat for: 

D Federal ly Listed species. Explain findings: 
D Fish/spawn areas. Explain findi ngs: 
D Other environmentally-sensitive species. Explain findings : 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the fo llowing: 
Directly abuts? (YIN) Size (in acres) Directly abuts? CY IN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IJI.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: UT Beaverdam Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and 
bank, scour, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter 
washed away. UT Beaverdam Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Canton and the 
most current Natural Resource Conservation Service Soil Survey for Haywood County. Solid blue line features on these 
mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps representatives 
during visits to the Canton, North Carolina vicinity. 

D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section 111.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~- Tributary waters: 100 linear feet 4 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D. Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 



D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.Band rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section IIl.C. 

Provide estimates for jurisdictional wetlands in the review area: . acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for oneJJf the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to conunerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
Q Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in " SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). . 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 . Other: (explain, ifnot covered above) : 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i .e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

9 To complete the analysis refer to the key in Section 11!.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the " Sign ificant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTlONIV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
C8J, Maps, plans, plots or plat submitted by or on behalf of the appl icant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

·
0
o. Data sheets prepared by the Corps: 

Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[gl U.S. Geological Survey map(s). Cite scale & quad name: Canton. 
[gi · USDA Natural Resources Conservation Service Soil Survey. Citation: Haywood County, NC 
0 National wetlands inventory map(s). Cite name: 
~ State/Local wetland inventory map(s): 
u FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date) : 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
D. Applicable/supporting scientific literature: 
Q Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 26, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-01145, Kerri Lyda-Taylor 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Henderson City: Hendersonville 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.2881 N, 82.5483 W 
Universal Transverse Mercator: 
Name of nearest waterbody: South Fork Big Willow Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydro logic Unit Code (HUC): Upper French Broad (06010105) 
[8]. Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form . 

. D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8l Office (Desk) Determination. Date: June 26, 2015 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There A.Te no "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[RequiredJ 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

I. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[8l Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to noh-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 400 linear feet: 25 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ill.A.I and 2 and Section 
III.D.1.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section IIl.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. Jf the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.I for the tributary, Section llI.B.2 for any 
onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section JII.C below. 

l. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall: inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick Lis~ river miles from RPW. 
Project waters are Pick Lis~ aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) mil es from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which fl ows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth : feet 
Average side slopes: :Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g. , highly eroding, sloughing banks). 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: fick Li.~t 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: fick Li.st 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: )>ick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence oflitter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: D Mean High Water Mark indicated by: 

0 oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics,. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings : 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody' s flow regime (e.g. , flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7rbid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List ri ver miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from : Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oi l film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Tdentify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain fi ndings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? CY IN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapa11os Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section JII.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: South Fork Big Willow Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed 
and bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting 
and deposition, leaf litter washed away. South Fork Big Willow Creek is depicted as a solid blue line on the USGS 7.5 minute 
quadrangle map Horse Shoe and the most current Natural Resource Conservation Service Soil Survey for Henderson County. 
Solid blue line features on these mapping conventions typically represent perennial streams. Perennial flow has been observed 
by Corps representatives during visits to the Hendersonville, North Carolina vicinity. 

D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 400 linear feet 25 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section lll.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

. 0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from " waters of the U.S.," or 
,0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain : 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

D Waters do not meet the " Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D Other: (explain, if not covered above) : 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of mjgratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): · 
D Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

9 To complete the analysis refer to the key in Section l!LD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
,t8J; Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
D. Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8] U.S. Geological Survey map(s). Cite scale & quad name: Horse Shoe. 
J81
0

. USDA Natural Resources Conservation Service Soil Survey. Citation: Henderson County, NC 
·National wetlands inventory map(s). Cite name: 

DO State/Local wetland inventory map(s): 
FEMA/FIRM maps: 

0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 . Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 . Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 ' Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 30, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, SA W-2015-00737, Steven Hinshaw, NW Lake 
Wylie,LLC 

c. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located at New Hope Rd 
and Armstrong Rd, Belmont, 

State: NC County/parish/borough: Gaston City: Charlotte 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.l512N, -
81.0572W 
Universal Transverse Mercator: 
Name of nearest water body: Lake Wylie 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydro logic Unit Code (HUC): Upper Catawba 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: June 30, 2015 
0 Field Determination. Date(s): 

SECTION JI: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There tire no "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or 0.036 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ;Established by OHWM! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fom1, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section 111.A.1 and Section 111.D.1. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections ill.A.I and 2 and Section 111.D.1.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section ill.B.1 for the tributary, Section 111.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: PickList 
Drainage area: . PickJ.,i.s.t 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are rick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick Lis! aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
s Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width : feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ;J.:>ick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick_,List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) t~st performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list) : 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

D High Tide Line indicated by: D Mean High Water Mark indicated by: 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to 1NW 
Project wetlands are Pick List river miles from 1NW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from : Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known : 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings : 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: PidList 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? CY IN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawn ing, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JlJRISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
l8l Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial : Features show on USGS topographic map as a blue line stream. Professionals in the field 
observed flow levels and development of bed and bank structures in the stream, which are indicative of perennial 
waters. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g. , typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 . Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

8See Footnote # 3. 



0 . Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section UI.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs . 
. 0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section lll.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 
'[8] Demonstrate that water meets the criteria for one of the categories presented above (l-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED (INTERSTATE OR INTRA-STA TEJ WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain : 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
t8J Other non-wetland waters:0.036acres. 

Identify type(s) of waters: Lake . 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

9 To complete the analysis refer to the key in Section Ill.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memora11dum Regardi11g CWA Act Jurisdictio11 Followi11g 
Rapa11os. 



0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e. , presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
[83 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[83 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[83 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
[83 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
[83 USGS 8 and 12 digit HUC maps. 

[83 U.S. Geological Survey map(s). Cite scale & quad name:NC-Belmont. 
0 USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[83 Photographs: [83 Aerial (Name & Date):UNK. 

or [83 Other (Name & Date):UNK. 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DA TE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 26, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-01161, Ty Bridges 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Henderson City: Bat Cave 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.422730 N, 82.290505 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT Little Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Broad River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad (03050105) 
J:8:I Check if map/diagram ofreview area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8J Office (Desk) Determination. Date: June 26, 2015 
D Field Determination. Date(s): 

SECTION Il: SUMMARY OF FINDINGS 
A. RHA SECTION IO DETERMINATION OF JURISDICTION. 

There Are oti "navigable waters of the U. S. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

D Waters subject to the ebb and flow of the tide. 
D; Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U. S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
[8J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting.RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1,300 linear feet: 3-6 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established b)'.'. OHWM, 
Elevation of established OHWM (if known) : 

2. Non-regulated waters/wetlands (check if applicable):3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.I and Section 111.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.I and 2 and Section 
111.D.l.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT JS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section Ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.I for the tributary, Section III.B.2 for any 
onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows dire~tly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick Lis~ river miles from TNW. 
Project waters are Pick Lis~ river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known : 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: i!'ick ~i~t. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation . Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g. , highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: PickList 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: !'.J~k!-iS.!· Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
.O sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings : 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g. , flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
'Ibid. 



2. Characteristics of wetlands adj acent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface fl ow is: Pjck List 
Characteristics: 

Subsurface flow: Pick Lis!. Explain fin dings: 
0 Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Nbn-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain : 
0 Ecological connection. Explai n: 
0 Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from : Pick List. 
Estimate approxi mate location of wetland as within the Pick List flood plain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain fi ndings: 
0 Fish/spawn areas. Explain fi ndings: 
0 Other environmentally-sensi tive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain find ings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the fo llowing: 
Directly abuts? (YIN) Size (in acres) Directly abuts? CY IN) 

Summarize overall biological, chemical and physical fun ctions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 'Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
181 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: UT Little Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, 
scour, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter washed 
away. UT Little Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Bat Cave and the most current 
Natural Resource Conservation Service Soil Survey for Henderson County. Solid blue line features on these mapping 
conventions typically represent perennial streams. 

D. Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g. , typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section Ill.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
181 Tributary waters: 1,300 linear feet 3-6 width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D. Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfi sh are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
D. Wetlands: acres. 

F. NON-JlJRISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section lil.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
D. Other non-wetland waters: acres. List type of aquatic resource: 
0 . Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 . U.S. Geological Survey I-lydrologic Atlas: 

0 USGS NI-ID data. 
0 USGS 8 and 12 digit HUC maps. 

~· U.S. Geological Survey map(s). Cite scale & quad name: Bat Cave. 
l:8J USDA Natural Resources Conservation Service Soil Survey. Citation: Henderson County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
D FEMNFIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 . Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMfNATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINA TJON (JD): June 24, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, SA W-2015-01090, Elizabeth Hardin, 
Foundation ofUNCC at Charlotte Inc./ Chase Kerley 

c. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located in the Crane 
Meadows Subdivision, near Sandy Ridge/Waxhaw. 

State: NC County/parish/borough: Union 
Center coordinates of site (lat/long in degree decimal format): 
80.79216W 
Universal Transverse Mercator: 
Name of nearest water body: UT Tarkill Branch 

City: Charlotte 
Latitude & Longitude in Decimal Degrees: 34.99503N, -

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Loweer Catawaba 03050103 
[8J Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
[8J Field Determination. Date(s): May 7, 2015 

SECTION IT: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

0 Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
[8J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directty ·or indirectly into TNWs 
[8J Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1831inear feet: 3 width (ft) and/or acres. 
Wetlands: 0.045 acres. 

c. Limits (boundaries) of jurisdiction based on: 'Esta~lish~ by OHWM, 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g. , typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



SECTION ill: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.I and Section UI.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections IIl.A.l and 2 and Section 111.D.1.; otherwise, see Section UI.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale support ing conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section 111.B.1 for the tributary, Section 111.B.2 for any onsite 
wetlands, and Section HI.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section IIl.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

' Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain : 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings : 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

(iii) 

D other (list): 
D Discontinuous OHWM.7 Explain : 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that 

D High Tide Line indicated by: D Mean High Water Mark indicated by: 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

Chemical Characteristics: 

D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain : 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Habitat for : 
D Federally Listed species. Exp lain findings: 
D Fish/spawn areas. Explain find ings: . 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connecti on. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as with in the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oi l film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain : 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) . . 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biologica l integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but a re not 
limited to the volume, duration , and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fa ct an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or fl ood waters reaching a TNW? 
• Does the tributary, in combination with its adj acent wetlands (if any), provide habitat and li fecycle support fu nctions 

for fi sh and other species, such as feeding, nesting, spawning, or rearing young fo r species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organ ic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other re lationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain find ings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section 111.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain fi ndings of presence or absence of sign ificant nexus below, based on the tributary in 
combination with all of its adj acent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section 111.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
181 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream . 
Professiona ls in the fi eld observed flow leve ls and development of bed and bank structures in the 
stream , indicative of perennial. 

D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates fo r j urisdi ctional waters in the review area (check all that apply) : 
[8l Tributary waters: 183 linear feet 3 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

8See Footnote # 3. 



Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs . 
. t8J Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[8] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 

directly abutting an RPW: The wetlands are adjacent and within close proximity to a 
perennial RPW and have the capacity to hold/carry/floodwaters to a TNW resulting in the ability to reduce overall flood waters 
within the TNW. In addition, these features can provide habitat and lifecycle support functions for species present in the TNW 
by providing an initial source of carbon and other nutrients available for nutrient cycling within the aquatic regime. Leaf packs, 
insect larvae and other life sustaining components are contributed to the lNW from these featu res. The overall physical, 
chemical and biological integrity of the TNW are enhanced by the adjacent wetlands 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
·o Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLA TED [INTERSTATE OR INTRA-ST ATE] WATERS, INCLUDING ISOLA TED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or cou ld be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

9 To complete the analysis refer to the key in Section JILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Ad Jurisdidion Following 
Rapa nos. 



F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i .e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
0 Non-wetland waters (i .e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the " Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
[gl Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[gl Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[gl Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[gl U.S. Geological Survey map(s). Cite scale & quad name:SC-CATA WBA NE. 
[gl USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FlRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[gl Photographs: [gl Aerial (Name & Date):UNK. 

or [gl Other (Name & Date):UNK. 
0 Previous determination(s). File no. and date of response Jetter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 26, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, SAW-2015-01094, Mecklenburg County 
Government Asset Facilities Management 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.045773N, -
80.793746W 
Universal Transverse Mercator: 
Name of nearest water body: Flat Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydro logic Unit Code (HUC): Catawba 
[8] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8] Office (Desk) Determination. Date: June 25 2015 
0. Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are DI! "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Art; "waters of the US " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
D Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
[8] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: 0.09 acres. 

c. Limits (boundaries) of jurisdiction based on: ;E"sta~!is.hed by: OIIWM~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section 111.F. 



D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain : 

SECTION III: CW A ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.I and Section III.D.1. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.I and 2 and Section 111.D.1.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.1 for the tributary, Section IIl.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section 111.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick''CiSt 
Drainage area: [P,~~k,J.~ist 
Average annual rainfall: inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through ~i~k.'.!AS.1 tributaries before entering TNW. 

Project waters are ?ickLis~ river miles from TNW. 
Project waters are rick List river miles from RPW. 
Project waters are rickList aerial (straight) miles from TNW. 
Project waters are Pic.!s_Yst aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain : 
D Manipulated (man-altered). Explain : 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth : feet 
Average side slopes: Pict<, Lis!-

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain : 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: ;ti~K,I;.J~l: 
Tributary gradient (approximate average slope) : % 

(c) Flow: 
Tributary provides for: .Pick'List 
Estimate average number of fl~w events in review area/year: P.fiILJ~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: P:ickList. Characteristics: 

Subsurface flow: ricl<, List. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

0 High Tide Line indicated by: 0 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the strean1 temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
'Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: :t_i~g,~!~1 Explain: 

Surface flow is: Pic~List 
Characteristics: 

Subsurface flow: !'-l~k., 1.-.i~t- Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are ;pick L~~ river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: PickLisL 
Estimate appr~;;'.im;te ·l~cation of wetland as within the :r.~~k.. ~!~! floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings : 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Picit L!it 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity ofa TNW. For each of the following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
:o Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
181. Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

EJ: Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply) : 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
fJ Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IIl.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D. Tributary waters: linear feet width (ft). 
D. Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
t8l Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

t8l Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IIl.D.2, above. Provide rationale indicating that wetland is 

directly abutting an RPW: Based on the geomorphological, biological and 
hydrological charactoristics of the stream provided by the consultant and verified in the field by the COE. See the 
corresponding Stream Quality Assessment Worksheets for more information on channel character. 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
fJ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section lll.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs . 
. 0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

8See Footnote # 3. 
9 To complete the analysis refer to the key in Section llLD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

D Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0. Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e. , presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
D Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DA TA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
[8J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
1:8J. Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[8J Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters ' study: 
[8J U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
[8J USGS 8 and 12 digit HUC maps. 

[8J U.S. Geological Survey map(s). Cite scale & quad name:NC-Weddington. 
D USDA Natural Resources Conservation Service Soil Survey. Citation: 
[8J National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s) : 
0 FEMNFIRM maps: 
D l 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[8J Photographs: [8l Aerial (Name & Date):UNK. 

or [8l Other (Name & Date):UNK. 
o· Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 26, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-01156, Gary Duckworth 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Lincoln City: Lowesville 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.427918 N, 80.997514 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UTs Johnson Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydro logic Unit Code (HUC): Upper Catawba (03050101) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
~ Field Determination. Date(s): June 16, 2015 

SECTCON II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURJSDICTION. 

There Are "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1,450 linear feet: 3-6 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn , an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g. , typically 3 months). 
3 Supporting documentation is presented in Section IIl.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section Ill.A.I and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.I and 2 
and Section 111.D.1.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section llI.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

Jfthe waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. Jfthe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section llI.B.1 for 
the tributary, Section IU.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pi<;k List 
Average an nual rain fa ll : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary fl ows directly into TNW. 
0 Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are ;Pi(:]< Lis~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identify flow route to TNW5
: 

Tributary stream order, if known : 

(b) General Tributary Characteri stics (check all that apply): 
Tributary is: 0 Natural 

4 Note that the Instructional Guidebook contains additional infom1ation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth : feet 
Average side slopes: '.Pick .List. 

Primary tributary substrate composition (check all that apply): 
D Si lts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Exp lain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick.List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick L~st. Explain findings: 
D Dye (or other) test perfonned: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debri s 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
D. High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to avai lable datum; 
D fine shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oi ly film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specifi c pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies wi ll look for indicators of flow above and below the break. 
7Ibid. 



0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings : 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Exp lain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~ick List. Explain : 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed : 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: ;Fick.List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fi lm on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings : 

3. Characteristics of all wetlands adjacent to the tributary (if any) . 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 



Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the 
flow of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IlI.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 , Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[gj_ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial : UTs Johnson Creek exhibits indicators of ordinary high water marks (OHWM) including 
developed bed and bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial 
vegetation, sediment sorting and deposition, leaf litter washed away. UTs Johnson Creek are depicted as a solid blue 
line on the USGS 7.5 minute quadrangle map Lake Norman South & Lowesville and the most current Natural 
Resource Conservation Service Soil Survey for Lincoln County. Solid blue line features on these mapping conventions 
typically represent perennial streams. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[gj Tributary waters: 1,450 linear feet 3-6 width (ft). 
0 Other non-wetlaiid waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section 111.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

8See Footnote# 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section UJ.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Q Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.Band rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section Ill.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting thi s 
conclusion is provided at Section IU.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D. Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

9 To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memora11dum Regarding CWA Act Jurisdiction Following Rapanos. 



D Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D. Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "S ignificant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 , Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource : 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
1:8l. Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
1:8] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

1:8] Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters ' study: 
D U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit 1-IUC maps. 

1:8] U.S. Geological Survey map(s). Cite scale & quad name: Lake Norman South & Lowesville. 
1:8] USDA Natural Resources Conservation Service Soil Survey. Citation: Lincoln County, NC 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
D Previous deterrnination(s). File no. and date ofresponse letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the ID Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISC:.CB FFICE, FILE NAME,flet~~ER~D/C::::.,- Q \'def<{; N mt\ ..).ea..n 0-cb-5~ 
C. PROJECT LOCAYi~D BACk(;ROUND INFORMATiON: 

State:NC County/parish/borough: Buncombe City: Asheville 
Center coordinates of site (lat/long in degree decimal format): Lat. 35.507693° , Long. -82.519960° 

Universal Transverse Mercator: NAD 83 
Name of nearest waterbody: Dingle Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105 
181 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
[J Check ifother sites (e.g., offsite mitigation sites, disposal sites, etc .. . ) are associated with this action and are recorded on a 

different ID form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
I! Field Determination. Date(s): (o- q- 15 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the U.S. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

B Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
CJ Wetlands adjacent to TNWs 
E Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
'181 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
ii Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
.D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 

B Impoundments of jurisdictional waters 
. Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1,346 linear feet: 6 width (ft) and/or acres. 
Wetlands: 0.2 acres. 

c. Limits (boundaries) of jurisdiction based on: "7DelbleaU. Mu of.---o./-f WNl 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes ofthis form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section IH.F. 



SECTION Ill: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section 111.A.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.l and 2 
and Section 111.D.1.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for 
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Liit 
Drainage area: 
Average annual rainfall : 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through PlckLllt tributaries before entering TNW. 

Project waters are PlCI{ Liit river miles from TNW. 
Project waters are ~List river miles from RPW. 
Project waters are "'* Liit aerial (straight) miles from TNW. 
Project waters are Piek.Lilt aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5: 

Tributary stream order, if known: 

• Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffie/ ool complexes. Explain: 
Tributary geometry: =='"""' 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Lht 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: a.:::=--==::::1 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: '"-==List= . Characteristics: 

Subsurface flow: . Explain findings : 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody' s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
71bid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationshio with Non-TNW: 
Flow is: Piek Liit. Explain: 

Surface flow is: 111.am.e==z 

Characteristics: 

Subsurface flow: Explain findings : 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximitv (Relationship) to TNW 
Project wetlands are 1 Lin river miles from TNW. 
Project waters are aerial (straight) miles from TNW. 
Flow is from: ..,1 ...,,,,~= 
Estimate approximate location of wetland as within the ... 1 =""Lht= floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an""~"'"") -=-="°'""' 
All wetland(s) being considered in the cumulative analysis: Liit 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (Y /N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IIl.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: W2 is connected to Dingle Creek via subsurface flow. 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 

B TNWs: linear feet width (ft), Or, acres. 
Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
l8J Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial : Dingle Creek appears as a blue line on the USGS Topographic Map. It has strong bed and bank and 
substrate sorting. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section IJl.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
181 Tributary waters: 1,346 linear feet 8 width (ft). 
Cl Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
IJ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section IIl.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
181 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

181 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IIl.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetlands discharge directly into Dingle Creek. 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IIl.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.19 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
181 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: .01 acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED (INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
IJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
'O Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. .NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK A,LL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i .e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

linear feet width (ft). 
Lakes/ponds: acres. B 
Non-wetland waters (i.e., rivers, streams): 

Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 

width (ft). 
Lakes/ponds: acres. § Non-wetland waters (i.e. , rivers, streams): linear feet, 

Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
.181 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 
~ Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

B 
Data sheets prepared by the Corps: 
Corps navigable waters' study: 
U.S. Geological Survey Hydrologic Atlas: 
0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

181 U.S. Geological Survey map(s). Cite scale & quad name: I :24K; Asheville. 

B 
USDA Natural Resources Conservation Service Soil Survey. Citation: 
National wetlands inventory map(s). Cite name: 

n State/Local wetland inventory map(s): 
b..1 FEMNFIRM maps: 
,~ 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
JQI Photographs: [8J Aerial (Name & Date):ESRI 2011. 

or 0 Other (Name & Date): 

8
0 Previous determination(s). File no. and date of response letter: 

Applicable/supporting case Jaw: 
Applicable/supporting scientific literature: 

0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: This JD form applies to all streams and wetlands within the delienation boundary. 



APPROVED JURISDICTIONAL DETERMfNA TION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 11, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESA W-RG-A, Donald Reid,Crescent Resources, SA W-2007-03430 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is located on both east andwest sides of Hwy 16 ( 
on Killian Road) in both Lincoln and Gaston counties. 

State: NC County/parish/borough: Gaston/Lincoln City: Denver 
Center coordinates of site (lat/long in degree decimal format): 35.4027N, -80.9968W 
Universal Transverse Mercator: 
Name of nearest water body: Johnson Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows : 
Name of watershed or Hydrologic Unit Code (HUC): Santee(Upper Catawba) 
[8J Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
CJ, Office (Desk) Determination. Date: 
[8J Field Determination. Date(s): 3/ 17/ 15 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 1-ft:. n~ "navigable waters of the US. " within Rivers and Harbors Act (RI-IA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 , Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[8J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that.flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 37164 linear feet:4 - 25 width (ft) and/or acres. 
Wetlands: l l.44 acres. 

c. Limits (boundaries) of jurisdiction based on: Pick LW 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

·o Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

SECTION III: CWA ANALYSIS 
A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section HI.A.I and Section 111.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections ID.A.I and 2 
and Section 111.D.l.; otherwise, see Section III.B below. 

I. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section IIl.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.I for 
the tributary, Section Jll.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

I. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: )>ick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Proj ect waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick Lis~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identi fy flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteri stics (check all that apply): 
Tributary is: D Natural 

D Artific ial (man-made). Explai n: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional in formation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identi fying, e.g., tributary a, which flows through the review area, to fl ow into tributary b, which then flows into 1NW. 
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Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth : feet 
Average side slopes: ):'ick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick Lis~ 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: !'ic~List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List Explain findings: 
D Dye (or other) test performed : 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
D other (li st): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
0 High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings : 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
' Ibid. 
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(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain : 

Project wetlands cross or serve as state boundaries. Explain : 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aeriaJ (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain find ings: 
D Fish/spawn areas. Explain findings : 
D Other environmentally-sensitive species. Explain findings : 
D Aquatic/wildlife diversity. Explain findings: 

3. C haracteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the fo llowing: 

Directly abuts? (YIN) Size Ci n acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biologicaJ, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 

8 



Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section TII.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
[J TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
1:8] Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary is 
perennial: Based on the geomorphological, biological and hydrological charactoristics of the stream provided by the consultant 
and verified in the field by the COE. See the corresponding Stream Quality Assessment Worksheets for more information on 
channel characteristics. 

~ Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 
Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: Based on the 
geomorphological, biological and hydrological charactoristics of the stream provided by the consultant and verified in the field 
by the COE. See the corresponding Stream Quality Assessment Worksheets for more information on channel characteristics. 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
1:8] Tributary waters: 37164 linear feet 4-25 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 

8See Footnote # 3. 
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0 Other non-wetland waters: acres. 
Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[8J Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[8J Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is 

directly a butting an RPW: All wetlands on the site meet the hydrophilic vegetation, wetland 
hydrology, and hydric soil criteria of the 1987 corps of Engineers Wetland Delineation Manual and the 
Interim Regional Supplement to the Corps of Engineers Wetlands Delineation Manual : Easter Mountain and 
Piedmont Region and are contiguous with a RPW. 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.Band rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 11.44 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adj acent to such waters, and have when considered in combination with the tributary to which they are adj acent and 

with similarly situated adj acent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporti ng this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains j urisd ictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria fo r one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [CNTERSTATE OR INTRA-STATE] WATERS, CNCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or cou ld be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates fo r jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 , Other non-wetland waters: acres. 

Identify type(s) of waters: 
D. Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 

9 To complete the analysis refer to the key in Section llI.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Ad Jurisdiction Following Rapanos. 

10 



D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 
D Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisd ictional waters in the review area, where the so le potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water fo r irrigated agriculture), using best professional 
judgn1ent (check all that apply): 

. D Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-juri sdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply) : 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
·[81 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:. 
[81 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

. [81 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters' study: 
[81 U.S. Geological Survey Hydrologic Atlas: 

[81 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

D U.S. Geological Survey map(s). Cite scale & quad name: Lake Norman South 
[81 USDA Natural Resources Conservation Service Soil Survey. Citation: 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
[81 FEMA/FIRM maps: 
D I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[81 Photographs: [81 Aerial (Name & Date):UNK. 

or [81 Other (Name & Date):UNK. 
D Previous determination(s). Fi le no. and date of response letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 

11 



APPROVED JURlSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 3, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, SA W-2015-00915, Kris Rawal 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.026568N, -
80.855943 
Universal Transverse Mercator: 
Name of nearest water body: UT to Clems Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Sugar Creek 
C8J Check if map/diagram ofreview area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
C8J Office (Desk) Determination. Date: June 3, 2015 
D Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U. S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S. " within Clean Water Act (CW A) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
D Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
C8J Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: 0.09 acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWMl 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

iO Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g. , typically 3 months). 
3 Supporting documentation is presented in Section Ill.F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section lll.A.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.I and 2 and Section ULD.1.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rati onale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.1 for the tributary, Section 111.B.2 for any onsite 
wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: ·Pick Lis~ 

Average annual rainfa ll : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary fl ows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles fro m RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are PickL.is! aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and eros ional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to fl ow into tributary b, which then fl ows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g. , highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: l,'i<;k List. Characteristics: 

Subsurface flow: ?icktist. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

0 other (list): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

0 High Tide Line indicated by: 0 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings : 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain : 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain find ings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pie~ List floodplain . 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quali ty; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent co.ver. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings : 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensi tive species. Explain findings : 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: PickJ,,!st 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? CY IN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section 111.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of sign ificant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section JU.D: · 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE.(CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
0 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 

8See Footnote # 3. 



D Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section 111.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.09 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section 111.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above (l-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or otl1er purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
D Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e. , presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
[83 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[83 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[83 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters' study: 
D U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[83 U.S. Geological Survey map(s). Cite scale & quad name:NC-WEDDlNGTON. 
D USDA Natural Resources Conservation Service Soil Survey. Citation: 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D l 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[83 Photographs: 1:8] Aerial (Name & Date):UNK. 

or D Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 10, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESA W-RG-A, 2015-00929, Triangle Real Estate of Gastonia Jnc./ 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Iredell City: Gastonia 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.453958 N, -82.595292 W 
Universal Transverse Mercator: 
Name of nearest waterbody: None 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: NI A 
Name of watershed or Hydrologic Unit Code (HUC): Catawba I 03050101 
[gl' Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc . .. ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[81 Office (Desk) Determination. Date: June 12, 2015 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are n~ "navigable waters of the U S " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Ar~ n9 "waters of the US " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
D Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Pick Lis( 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section ru below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IIl.A.1 and Section 111.D.1. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2 
and Section 111.D.1.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.D.2. Jfthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for 
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: :PickList 
Drainage area: ·Pick Lis~ 
Average annual rainfall : inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick'I:rst river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g. , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary is: 0 Natural 
0 Artificial (man-made). Explain : 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ):>i<:k :IA~!· 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ~ickLi~f 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Picle' List 

0 Concrete 
0Muck 

Explain : 

Estimate average number of flow events in review area/year: Pi('.~ J,,ist 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~ick Li§~. Characteristics: 

Subsurface flow: ~JckLis{ Explai n findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors qther than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
0 . High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's fl ow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break 
7Ibid. 



D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings : 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

_(b) General Flow Relationship with Non-TNW: 
Flow is: !'iclcJAs~. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick Lisi. Explain findings: 
D Dye (or other) test performed : 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are PickList river miles from TNW. 
Project waters are Pick Li~f aerial (straight) miles from TNW. 
Flow is from: rick Lis~. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick Lis.~ 

Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet 
tJ Wetlands adjacent to TNWs: 

width (ft), Or, acres. 
acres. 

2. RPWs that flow directly or indirectly into TNWs. 
0 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting thi s conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D. Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

8See Footnote # 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section lII.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S .," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
D. Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLA TED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
D. Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JlJRISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based sole ly on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i .e., rivers, streams): linear feet, width (ft). 
[j Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
0 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters' study: 
D U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[j U.S. Geological Survey map(s). Cite scale & quad name: NC-Lake Norman North. 
0 ' USDA Natural Resources Conservation Service Soil Survey. Citation : Iredell County, NC 
D National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FlRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
D Other infom1ation (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 18, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-01151, Resource Institute, Inc. I Attn.: Charles Anderson 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Haywood City: Waynesville 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.464609 N, 83.018227 w. 
Universal Transverse Mercator: 
Name of nearest waterbody: Hyatt Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Pigeon River 
Name of watershed or Hydrologic Unit Code (HUC): Pigeon (0601016) 
0 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: June 18, 2015 
0 Field Determination. Date(s): March 18, 2013 

SECTION H: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Ar~ no, "navigable waters of the U.S. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[RequiredJ 

D Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D. TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
0 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
.D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1,389 linear feet: 7 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by QHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
Ill.A.I and Section 111.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2 and Section 
111.D.l.; otherwise, see Section 111.B below. 

I. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perenn\al) flow, skip to 
Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section Ill.B.1 for the tributary, Section IJJ.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through !'ick List tributaries before entering TNW. 

Project waters are Pic.k List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics {check all that apply) : 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional inforrnation regarding swales, ditches, washes, and erosional features generally and in the arid West. 
s Flow route can be described by identifying, e.g., tributary a, which llows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/2001 complexes. Explain: 
Tributary geometry: Pick Lis~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil D destruction of terrestrial vegetation 
D shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
D High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adj acent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quali ty. Explain : 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface fl ow is: Pick List 
Characteristics: 

Subsurface flow: Pick Lis(. Explain fi ndings: 
0 Dye (or other) test perfo rmed: 

(c) Wetland Adj acency Determination with Non-TNW: 
0 Di rectly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain : 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river mi les from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. . 
Estimate approximate location of wetland as wi thin the Pick List flood plain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oil film on su rface; water quali ty; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffe r. Characteristi cs (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat fo r: 

0 Federally Listed species. Explain fi ndings: 
0 Fish/spawn areas. Explain fi ndings: 
0 Other environmenta lly-sensitive species. Explain fi ndings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the fo llowing: 
Directly abuts? (YIN) Size (in acres) Directly abuts? CY IN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

J. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tTibutary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Hyatt Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, scour, 
presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, 
leaf litter washed away. Hyatt Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Hazelwood and 
the most current Natural Resource Conservation Service Soil Survey for Haywood County. Solid blue line features on these 
mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps representatives 
during visits to the Waynesville, North Carolina vicinity. 

0 Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 1389 linear feet 7 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 ' Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
. . 0. Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section IlLD.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section JILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisd ictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D. Other factors. Explain : 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D. Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D . If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

D Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D. Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D. Wetlands: acres. 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
'°Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource : 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
~. Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
D Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters ' study: 
D U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Hazelwood. 
~. USDA Natural Resources Conservation Service Soil Survey. Citation: Haywood County, NC 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMAIFIRM maps: 
D I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
D Previous determination(s). File no. and date ofresponse letter: 
D Applicable/supporting case law: 

D
D, Applicable/supporting scientific literature: 

Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 18, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-01146, Karen Kennedy 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Jackson City: Whittier 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.4390684 N, 83.3192121 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT Crooked Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Tuckasegee River 
Name of watershed or Hydrologic Unit Code (HUC): Tuckasegee (06010203) 
[8] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc . . . ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EV ALDA TION (CHECK ALL THAT APPLY): 
[8] Office (Desk) Determination. Date: June 18, 2015 
0 Field Determination. Date(s): 

SECTION JI: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required) 

0 Waters subject to the ebb and flow of the tide. 
d Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMlNA TION OF JURISDICTION. 

There Are "waters of the U.S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required) 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

Q TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[8]' Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
d Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 100 linear feet: 3 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
Ill.A.I and Section 111.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.1 and 2 and Section 
111.D.l.; otherwise, see Section IIJ.B below. 

1. TNW 
Identify l NW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least"seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for a nalytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section JII.B.l for the tributary, Section 111.B.2 for any 
onsite wetlands, and Section JIJ.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drai nage area: .·Pick List 
Average annual rainfall : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary fl ows directly into TNW. 
D Tributary fl ows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick Li~ aerial (straight) miles fro m RPW. 
Project waters cross or serve as state boundaries. Explain: . 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artific ial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and eros ional features generally and in the arid West. 
' Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width : feet 
Average depth : feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain : 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick.'List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality·; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings : 
0 Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
'Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical C haracter-i stics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explai n: 
Wetland quali ty. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface fl ow is: J>ickLi~t 
Characteristics: 

Subsurface flow: Pick Lisi. Explain fi ndi ngs: 
D Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
D Directly abutting 
D Not di rectly abutting 

D Discrete wetland hydrologic connection. Explain : 
D Ecological connection. Explain : 
D Separated by berm/barrier. Explai n: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick L ist river mi les from TNW. 
Project waters are Pick List aerial (straight) miles fro m TNW. 
Flow is fro m: Pick List. 
Estimate approximate location of wetland as within the Pick List flood plain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fil m on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteri stics (type, average width): 
D Vegetation type/percent cover. Explain : 
D Habitat for: 

D Federally Listed species. Explain fi nd ings: 
D Fish/spawn areas. Explain fi ndings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wi ldli fe diversity. Explai n fi ndings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
AJ l wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the fo llowing: 
Di rectly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical fu nctions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section IJI.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[gl Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: UT Crooked Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, 
scour, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter washed 
away. UT Crooked Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Whittier and the most 
current Natural Resource Conservation Service Soil Survey for Jackson County. Solid blue line features on these mapping 
conventions typically represent perennial streams. Perennial flow has been observed by Corps representatives during visits to 
the Whittier, North Carolina vicinity. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[81 Tributary waters: 100 linear feet 3 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0. Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 
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0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.Band rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from " waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply) : 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the " Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D. Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
d Wetlands: acres. 

9 To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
find ing is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shal l be included in case file and, where checked and 
requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas : 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~· U.S. Geological Survey map(s). Cite scale & quad name: Whittier. 
~· USDA Natural Resources Conservation Service Soil Survey. Citation: Jackson County, NC 
.
0
0 National wetlands inventory map(s). Cite name: 

State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 ' Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 18, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-01066, Highlands Basha, LLC I Attn.: Howell Ferguson 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon City: Higlands 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.049505 N, 83.212812 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT Monger Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) 
[8J Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
'[8] Office (Desk) Determination. Date: June 18, 2015 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no, "navigable waters of the US " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: · 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
[8J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
[8J Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 865 linear feet: 4 width (ft) and/or 0.45 acres, impoundment of UT Monger Creek. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by '6H"WM.: 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section JII below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
ill.A.1 and Section 111.D.1. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.l and 2 and Section 
111.D.1.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for the tributary, Section 111.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick Lis( aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and eros ional features general ly and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which fl ows through the review area, to fl ow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width : feet 
Average depth : feet 
Average side slopes: !Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g. , highly eroding, sloughing banks]. 
Presence of run/riftle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: PickList. Explain findings : 
0 Dye (or other) t~st performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteri stics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list) : 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings : 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g. , fl ow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
' Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain : 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface fl ow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adj acency Determination with Non-TNW: 
D Di rectly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain : 
D Ecological connection. Explain : 
D Separated by berm/barrier. Explain: 

(d) Prox imity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oi l fil m on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffe r. Characteristics (type, average width): 
D Vegetation type/percent cover. Explai n: 
D Habitat fo r: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fin dings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wi ldli fe diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
Al l wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the fo llowing: 
Directly abuts? (YIN) Size (in acres) Directly abuts? CY IN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: UT Monger Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, 
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and 
deposition, leaf litter washed away. UT Monger Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map 
Highlands and the most current Natural Resource Conservation Service Soil Survey for Macon County. Solid blue line 
features on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps 
representatives during visits to the Highlands, North Carolina vicinity. 

0 Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g. , typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 865 linear feet 4 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters : acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section IIl.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), The pond at the property was formed by 

the impoundment of UT Monger Creek, a RPW at the project location. or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
D. Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0: Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i .e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
1:8l. Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted ·by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters ' study: 
D U.S. Geological Survey Hydrologic Atlas: 

0 USGS NI-ID data. 
D USGS 8 and 12 digit HUC maps. 

[8l U.S. Geological Survey map(s). Cite scale & quad name: Highlands. 
[8l USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
tJ FEMNFIRM maps: 
D l 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
D Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fo rm shoul d be completed by fo llowing the in structions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURJSDICTIONAL DETERMINATION (JD): June 17, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESA W-RG-A, 2015-01148, Morningstar Greenway Association/Richard J . Kania 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Buncombe City : Fairv iew 
Center coordinates of site (lat/long in degree decimal format): Lati tude & Longitude in Decimal Degrees: 35.538028 N, -82.414169 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Cane Creek 
Name of nearest Traditional Navigable Water (TN W) into whi ch the aquatic resource flows: French Broad River 
Name o f watershed or Hydro logic Unit Code (HUC): French Broad 
rzl Check if map/di agram of review area and/or potential j uri sdi ctional areas is/are availabl e upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a di ffe rent JD 

fo rm. 

D. REVIEW PERFORME D FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
rz1 Offi ce (Desk) Determination. Date: 6-17-2015 
D Field Determination. Date(s): 

SECTION JI: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US. " within Rivers and Harbors Act (RHA) jurisdiction (as defi ned by 33 CFR part 329) in the review area. 
[Required] 

D Waters subject to the ebb and fl ow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible fo r use to transport interstate or foreign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are " waters of the U.S. " with in Clean Water Act (CWA) jurisdiction (as defi ned by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TN Ws 
!ZI Relatively permanent waters2 (RPWs) that fl ow directly or indirectly into TN Ws 
D Non-RPWs that now directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adj acent to but not directly abutt ing RPWs that fl ow directly or indirectly into TNWs 
D Wetl ands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or in trastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 20 linear feet: 3.5 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on : Established by OHWM. 
E levation of established OHWM (if known) : 

2. Non-regulated waters/wetlands (check if applicable):3 

D Potenti ally jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdicti onal. 
Explain : 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fom1, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous !low at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section lll .F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
TILA.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.land 2 and Section 
IJLD.l.; otherwise, see Section lll.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summari ze rationale supporting conclusion that wetland is "adj acent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section Ul.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. Jfthe tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for the tributary, Section TII.B.2 for any 
onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rain fall: inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary fl ows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick Lis~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g. , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW . 



D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g. , highly eroding, sloughing banks]. 
Presence ofrun/riffle/pool complexes. Explain : 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface now is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings : 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply) : 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (li st) : 

D Discontinuous OHWM.7 Explain: 

[f factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list) : 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, disco lored, oily film ; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findin gs: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g. , flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



D Aquatic/wildlife diversity. Explain findin gs: 

2. Characteristics of wetlands adjacent to non-TNW that now directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Exp lain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or othe~) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydro logic connection. Explain : 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are 1'ick List river miles from TNW. 
Project waters a.re Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fi lm on surface; water quality; general watershed characteristics; 

etc.). Explain: 
[denti fy specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat fo r: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findin gs: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the fo llowing: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical function s being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 



evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutan ts or fl ood waters to TN Ws, or to 

reduce the amount of pollutants or fl ood waters reaching a TNW? 
• Does the tributary, in combination with its adj acent wetlands (if any), provide habitat and lifecycle support functi ons fo r fi sh and other 

species, such as feeding, nesting, spawning, or rearing young fo r species that are present in the TNW? 
• Does the tributary, in combination wi th its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adj acent wetlands (if any), have other re lationships to the physical, chemical, or biological 

integri ty of the TN W? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain find ings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Expl ain findings of presence or absence of sign ificant nexus below, based on the tributary in combinati on with all of its adj acent wetlands, 
then go to Section UI.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findin gs of presence or 
absence of signifi cant nexus below, based on the tribu tary in combination with all of its adj acent wetl ands, then go to Secti on flI.D : 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS A RE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TN Ws: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically fl ow year-round are jurisdictional. Provide data and rationale indicating that tribu tary 

is perennial: the UT to Cane Creek is a blue line stream on the USGS topographic map, NC-Oteen Quad which in North Carolina 
means it flows more than 3 months out of the year making it a perennial stream. 

0 Tributaries ofTNW where tributar ies have continuous fl ow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates fo r jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft) . 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but fl ows directly or indirectly into a TN W, and it has a signifi cant nexus with a TN W is 

j urisdictional. Data supporting this conclusion is provided at Section UI.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identi fy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adj acent wetl ands. 

0 Wetlands directly abutting an RPW where tributaries typically fl ow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
Rl'W: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section llI.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a sign ificant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section JTI.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLA TED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfi sh are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain : 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delin·eation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the " Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 · Other non-wetland waters: acres. List type of aquatic resource: 
0 , Wetlands: acres. 

9 To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required fo r jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
[81 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
D Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters' study: 
D U.S. Geological Survey 1-lydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[81 U.S. Geological Survey map(s). Cite scale & quad name: NC-Oteen. 
D USDA Natural Resources Conservation Service Soi l Survey. Citation: Buncombe County, NC 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMNFIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
D Previ.ous determination(s). File no. and date of response letter: 
D Applicable/supporting case Jaw: 
D Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fom1 should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTlON I: BACKGROUND lNFORMA TION 
A. REPORT COMPLETION DATE FOR APPROVED JlJRlSDICTIONAL DETERMINATION (JD): June 17, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-00203, Town of Waynesville I Attn.: Marcy Onieal 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Haywood City: Waynesville 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.489093 N, 82.979849 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT Shelton Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows : Pigeon River 
Name of watershed or Hydrologic Unit Code (HUC): Pigeon (06010106) 
[8J Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

0. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
[8J Field Determination. Date(s): January 21, 2015 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

D Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. fodicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
[8J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs· that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 800 linear feet: 3 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by O!IWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year·round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
Ill.A.I and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2 and Section 
IJI.D.l.; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.I for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfa ll : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through Pick Li~t tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain : 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g. , tributary a, which flows through the review area, to flow into tributary b, which then fl ows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g. , highly eroding, sloughing banks]. 
Presence ofrun/riffie/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: Pick List 
Estimate average number of flo~ events in review area/year: ;!>ick Li~t 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply) : 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width) : 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g. , flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



2. Characteristics of wetlands adjacent to non-TNW that now directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Exp lain: 
Wetland quality. Explain : 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings : 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain : 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oi l film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width) : 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings : 
0 Fish/spawn areas. Explain findings : 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapwws Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical , or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section Ill.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section lll.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that app ly and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: UT Shelton Branch exhibits indicators of ordinary high water marks (OHWM) including developed bed and 
bank, scour, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter 
washed away. UT Shelton Branch is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Waynesville and 
the most current Natural Resource Conservation Service Soil Survey for Haywood County. Solid blue line features on these 
mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps representatives 
during visits to the Waynesville, North Carolina vicinity. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g. , typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[gl Tributary waters: 800 linear feet 3 width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section 111.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage est imates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from wh ich fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 200 l Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 , Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

9 To complete the analysis refer to the key in Section fll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the " Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
[8J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8J' U.S. Geological Survey map(s). Cite scale & quad name: Waynesville. 
[8J USDA Natural Resources Conservation Service Soil Survey. Citation: Haywood County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s) : 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND lNFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 17, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-00809, County of Henderson I Attn.: Marcus Jones 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Henderson City: Skyland 
Center coordinates of site (latllong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.422771 N, 82.542051 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Kimsey Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad (06010105) 
[8J Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc .. . ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
[8J Field Determination. Date(s): April 28, 2017 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are n~ "navigable waters of the U.S. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

D Waters subject to the ebb and flow of the tide. 
D. Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D. TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
[8J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
[8J Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
D. Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.~. in the review area: 
Non-wetland waters: 136 linear feet: 8 width (ft) and/or acres. 
Wetlands: 1.78 acres. 

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typical ly flows year-round or has continuous flow at least "seasonal ly" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
flLA.1 and Section IIl.D.L only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections ill.A.I and 2 and Section 
IJLD.L; otherwise, see Section 111.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section IIl.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section 111.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for the tributary, Section UI.B.2 for any 
onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

I. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall: inches 
Average annual .snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles fro m TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 

4 Note that the Instructional Guidebook contains additional information regard ing swales, ditches, washes, and erosional featu res generally and in the arid West. 
s Flow route can be described by identifying, e.g. , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffie/_Rool complexes. Explain : 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0Muck 

Explain : 

Estimate average number of fl ow events in review area/year: Pick List 
Describe flow regime: 

Other info rmation on duration and volume: 

Surface flow is: Pi~k List. Characteristics: 

Subsurface flow: PickJ,ist. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oi l or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

6A natural or man-made discontinuity in the OI-IWM does not necessari ly sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OI-IWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
%id. 



(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quali ty. Explain: 

Project wetlands cross or serve as state boundaries. Explain : 

(b) General Flow Relationship with Non-1NW: 
Flow is: Pick List. Explain: 

Surface fl ow is: Pick List 
Characteri stics: 

Subsurface fl ow: Pick List. Explain find ings: 
D Dye (or other) test performed: 

(c) Wetland Adj acency Determination with Non-1NW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain : 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to 1NW 
Proj ect wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from 1NW. 
Flow is fro m: '.fick List. 
Estimate approximate location of wetland as with in the Pick List floodplain . 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oil film on surface; water quali ty; general watershed characteri stics; 

etc.). Explain : 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat fo r: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain find ings: 
0 Other environmentally-sensitive species. Explain fi ndings: . 
D Aquatic/wildlife diversity. Explain fin dings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
Al l wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the fo llowing: 
Directly abuts? CY IN) Size (in acres) Directly abuts? CY IN) 

Summarize overall biological, chemical and physical fu nctions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (i n acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration , and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 



Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fi sh and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

I. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section Ill.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
_&gl Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial : Kimsey Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, 
scour, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter washed 
away. Kimsey Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Skyland and the most current 
Natural Resource Conservation Service Soil Survey for Henderson County. Solid blue line features on these mapping 
conventions typically represent perennial streams. Perennial flow has been observed by Corps representatives during visits to 
the Hendersonville, North Carolina vicinity. 

D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
&gl Tributary waters: 136 linear feet 8 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
Q Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
l8J Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

&gl Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Flows directly into associated tributary .. 

8See Footnote # 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section lll.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 1.78 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 . Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i .e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section JILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 
~ Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters ' study: 
D U.S. Geological Survey Hydrologic Atlas: 

D USGS NIID data. 
D USGS 8 and 12 digit HUC maps . 

. ~ U.S. Geological Survey map(s). Cite scale & quad name: Skyland. 
~· USDA Natural Resources Conservation Service Soil Survey. Citation: Henderson County, NC 
0 National wetlands inventory map(s). Cite name: 
D. · State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 

.D
D ... · 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 

Photographs: D Aerial (Name & Date): 
or D Other (Name & Date): 

~· Previous determination(s). File no. and date of response letter: SAW-2012-00225 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED J1JRISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. 

c. 
DISTRICTOFFICEeLENAME,(f N~ER: do( s -007{ (p _ et:\S~ LJ}es+ Cfa~e:iy 
PROJECTLOCktJON~KGR~fJ"FORMATION: .£""5~ u<:s 
State:North Carolina County/parish/borough: Buncombe City: Asheville 
Center coordinates of site (lat/long in degree decimal format): Lat. 35.584° N, Long. -82.595° W. 

Universal Transverse Mercator: 
Nan1e of nearest waterbody: Smith Mill Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): 060101050901 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
181. Field Determination. Date(s): 2/5/2015 Ap nl d- J dD) s - Lt s Y}C- E. 

SECTION JI: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF J1JRISDICTION. 

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR pai1 329) in the 
review ai·ea. [Required] 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use lo transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF J1JRISDICTION. 

There l-\re "waters of the US. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) ia the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
0 Wetlai1ds adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetla11ds directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetla11ds 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 469 linear feet: width (ft) and/or acres. 
Wetla11ds: acres. 

2. Non-regulated waters/wetlands (check if applicable):3 

0 Potentially jurisdictional waters and/or wetlai1ds were assessed within the review area and detemuned to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



SECTION III: CW A ANAL YSJS 

A. TNWs AND WETLANDS ADJACENT TOT Ws 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.I and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2 
and Section 111.D.l.; othenvise, see Section 111.B below. 

1. TNW 
Identify 1NW: 

Summarize rationale suppo11ing determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section IIl.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for 
the tributary, Section lll.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite 
and olTsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Arca Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average annual snowfall : inches 

Physical Characteristics: 
(a) Relationship with 1NW: 

0 Tributary flows directly into 1NW. 
0 Tributary flows through Pick List tributaries before entering TNW. 

Project waters are :Pick List river miles from 1NW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from 1NW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to 1NW5
: 

Tributary stream order, if known: 

' Note that !he Instructional Guidebook contains add itional information regarding swales, ditches, washes, and erosional features generally and in !he arid 
West. 
5 Flow route can be described by identifying, e .g., tributary a, which flows through !he review area, to flow into tributary b, wh ich !hen fl ows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural . 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pi.ck List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riille/pool complexes. Explain: 
Tributary geometry: Pick Lis\ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick.List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: i>ickiISi. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: ·o Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the strean1 temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat fo r: 

D Federally Listed species. Explain findings: 
D Fish/spa~~1 areas. Explain findings: 
D Other enviromnentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Prope11ies: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic cotulection. Explain: 
D Ecological com1ection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are ,Pick List aerial (straight) miles from TNW. 
Flow is from: ;pick_I.,.ist. 
Estimate approximate location of wetland as within the ;pick Lis~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other enviromnentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: f ick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? CY JN) Size (in acres) 

Summarize overall biological, chemical and physical functions being perfo1med: 

C. SIGNIFICANT NEXUS DETERMI A TION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between. a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapa11os Guidance an_d 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

lNWs, or to reduce the an10unt of pollutants or flood waters reaching a lNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawni11g, or rearing young for species that are present in the lNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstrean1 foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the lNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on d1e tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination widl all of its adjacent wetlands, d1en go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlru1ds adjacent to lNWs: acres. 

2. RPWs that flow directly or indirectly into T Ws. 
~ Tributaries oflNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Stre3J11 01 scores as perennial on the NCDENR Stre3J11 Assessment form and exhibits typical 
geomorphology ofa perennial channel; furthermore, obligate macroinvertebrates were observed throughout the length of the 
channel. Stre3J11 02 also scores as perennial, and there are also obligate macroinvertebrates present within the lengtl1 ofStre3J11 
02 that flows within the parcel boundary. Geomorphology of Stream 02 is less apparent than that ofStre3J11 01 , but only 
marginally so. 



D Tributaries of1NW where tributaries have continuous flow "seasonally" (e.g. , typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 469 linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that now directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

INW is jurisdictional. Data supporting this conclusion is provided at Section IIl.C. 

Provide estin1ates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that now directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that now directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wet lands, have a significant nexus with a INW are jurisidictional. Data supporting this 
conclusion is provided at Section lII .C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that now directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with simi larly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from " waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WlllCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
D Od1er non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in die 1987 Corps of Engineers 

Wetland Delineation Manual an4/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 200 I Supreme Court decision in "SW ANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jmisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where tl1e sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture) , using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): Ii.near feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i .e., rivers, streams): linear feet, widtli (ft). 
0 Lakes/ponds: acres. 
0 Od1er non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference. sources below): 
181 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
181 Data sheets prepai·ed/submitted by or on behalf of the applicant/consult3J1t. 

~Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
D U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

0 U.S. Geological Survey map(s). Cite scale & quad name: 
0 USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite nan1e: 
0 State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
181 Photographs: 181 Aerial (Name & Date):NCOneMap 2010 Aerial Orthoirnagery. 

or 181 Oilier (Name & Date):Photographs of Upland data point, wetland data point, and botl1 streams; 2/ 10/2015. 
D Previous determination(s). File no. and date ofresponse letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
D. Other information (please specify): 



B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURJSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 17, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-01067, Blue Ridge Retreat, LLC I Attn.: Mark Bednar 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon City: Cowee Community 
Center coordinates of site (lat/long in degree decimal format) : Latitude & Longitude in Decimal Degrees: 35.297675 N, 83.390737 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Matlock Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc . .. ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8J° Office (Desk) Determination. Date: June 17, 2015 
D Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no, "navigable waters of the US. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

D Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There A[£ "waters of the US. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 300 linear feet: 10 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section IIl.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.I and Section IIJ.D.1. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2 and Section 
III.D.1.; otherwise, see Section III.B below. 

1. TNW 
Identify 1NW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section IIl.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for the tributary, Section 111.B.2 for any 
onsite wetlands, and Section IIl.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section 111.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with 1NW: 

D Tributary flows directly into 1NW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are J>ick List river miles from 1NW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick Lis~ aerial (straight) miles from 1NW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to 1NW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g. , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth : feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability (e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: J;'ick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: fick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or othe~) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence oflitter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community" 
0 other (list) : 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings : 
0 Fish/spawn areas. Explain findings : 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are ,Pick List river miles from TNW. 
Project waters are Pick l,ist aerial (straight) miles from TNW. 
Flow is from: pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? CY IN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain fmdings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
·t8] Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Matlock Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, 
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and 
deposition, leaf litter washed away. Matlock Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map 
Alarka and the most current Natural Resource Conservation Service Soil Survey for Macon County. Solid blue line features 
on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps 
representatives during visits to the Pensacola, North Carolina vicinity. 

· D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
fgl Tributary waters: 300 linear feet 10 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
·o Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D. Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section LILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLA TED [INTERSTATE OR INTRA-STA TE] WATERS, INCLUDING ISOLA TED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
[j Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i .e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
C8l Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8] U.S. Geological Survey map(s). Cite scale & quad name: Alarka. 
[8] USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FlRM maps: 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



 

 

APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 18, 2015  
 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, Nation Guard Expansion, Charlotte International 

Airport, SAW-2014-00745  
 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is located east of the Charlotte Douglass 
International Airport, northwest of the intersection of Minuteman Way and Morris Field Drive in Charlotte, Mecklenburg County, 
North Carolina.   

 State: North Carolina  County/parish/borough: Mecklenburg  City: Charlotte  
Center coordinates of site (lat/long in degree decimal format):  Lat. 35.2163608477514°, Long. -80.9296397487205°  
 Universal Transverse Mercator: 17 506403.54 3897039.36  
Name of nearest waterbody:  Taggart Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba, 03050103  

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a different 

JD form:       
 
D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:       
 Field Determination.  Date(s): 4/28/2015 

 
SECTION II:  SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]  
  Waters subject to the ebb and flow of the tide. 
  Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:       
 
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
 a. Indicate presence of waters of U.S. in review area (check all that apply): 1 
  TNWs, including territorial seas   
  Wetlands adjacent to TNWs  
  Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
  Non-RPWs that flow directly or indirectly into TNWs    
  Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
  Impoundments of jurisdictional waters 
  Isolated (interstate or intrastate) waters, including isolated wetlands 
 
 b. Identify (estimate) size of waters of the U.S. in the review area: 
 Non-wetland waters: approximately 750 linear feet,       wide, and/or       acres. 
 Wetlands: 0.02 acres. 
 
 c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
 Elevation of established OHWM (if known):       
 
 2. Non-regulated waters/wetlands (check if applicable):3 
  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain: Man made stormwater ponds exist on sites, as well as areas identified as wetlands by agent, but didn't 
                                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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meeting criteria for wetlands set forth in the Corps 1987 delineation manual and the Eastern Mountains and 
Piedmont Region Supplement.   

 
SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW 
 Identify TNW:       
 
 Summarize rationale supporting determination:       
 
 2. Wetland adjacent to TNW   
 Summarize rationale supporting conclusion that wetland is “adjacent”:       
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
 
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  

 
 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 
 (i) General Area Conditions: 
 Watershed size:       Pick List 
 Drainage area:       Pick List 
 Average annual rainfall:       inches 
 Average annual snowfall:       inches 
 
 (ii) Physical Characteristics: 
 (a) Relationship with TNW: 
  Tributary flows directly into TNW. 
  Tributary flows through Pick List tributaries before entering TNW. 
 
 Project waters are  Pick List river miles from TNW. 
 Project waters are  Pick List river miles from RPW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from RPW. 
 Project waters cross or serve as state boundaries. Explain:       
 

                                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
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 Identify flow route to TNW5:       
 Tributary stream order, if known:       
 
 (b) General Tributary Characteristics (check all that apply): 
 Tributary is:  Natural 
  Artificial (man-made).  Explain:       
  Manipulated  (man-altered).  Explain:       
 
 Tributary properties with respect to top of bank (estimate): 
 Average width:       feet 
 Average depth:       feet 
 Average side slopes: Pick List. 
 

 Primary tributary substrate composition (check all that apply): 
  Silts  Sands  Concrete 
  Cobbles  Gravel  Muck 
  Bedrock  Vegetation.  Type/% cover:       
  Other. Explain:       
 
 Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:       
 Presence of run/riffle/pool complexes.  Explain:       
 Tributary geometry: Pick List 
 Tributary gradient (approximate average slope):       % 
 
 (c) Flow:  
 Tributary provides for: Pick List 
 Estimate average number of flow events in review area/year: Pick List 
 Describe flow regime:       
 Other information on duration and volume:       
 
 Surface flow is: Pick List.  Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 Tributary has (check all that apply): 
  Bed and banks   
  OHWM6 (check all indicators that apply):  
  clear, natural line impressed on the bank  the presence of litter and debris 
  changes in the character of soil  destruction of terrestrial vegetation 
  shelving  the presence of wrack line 
  vegetation matted down, bent, or absent  sediment sorting 
  leaf litter disturbed or washed away  scour 
  sediment deposition   multiple observed or predicted flow events 
  water staining  abrupt change in plant community 

  other (list):       
  Discontinuous OHWM.7  Explain:       
 
 If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
  High Tide Line indicated by:  Mean High Water Mark indicated by: 
  oil or scum line along shore objects  survey to available datum; 
  fine shell or debris deposits (foreshore)  physical markings; 
  physical markings/characteristics  vegetation lines/changes in vegetation types.  
  tidal gauges 
  other (list):       
 
 (iii) Chemical Characteristics: 
 Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  

Explain:       
 Identify specific pollutants, if known:       
 
                                                                 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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 (iv) Biological Characteristics.  Channel supports (check all that apply): 
  Riparian corridor.  Characteristics (type, average width):       
  Wetland fringe.  Characteristics:       
  Habitat for: 
  Federally Listed species.  Explain findings:       
  Fish/spawn areas.  Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 
 
 (i)  Physical Characteristics: 
 (a) General Wetland Characteristics: 
 Properties: 
 Wetland size:       acres 
 Wetland type.  Explain:       
 Wetland quality.  Explain:       
 Project wetlands cross or serve as state boundaries. Explain:       
 
 (b) General Flow Relationship with Non-TNW: 
 Flow is: Pick List. Explain:       
 
 Surface flow is: Pick List 
 Characteristics:       
 
 Subsurface flow: Pick List.  Explain findings:       
  Dye (or other) test performed:       
 
 (c) Wetland Adjacency Determination with Non-TNW: 
  Directly abutting  
  Not directly abutting 
  Discrete wetland hydrologic connection.  Explain:       
  Ecological connection.  Explain:       
  Separated by berm/barrier.  Explain:       
 
 (d) Proximity (Relationship) to TNW 
 Project wetlands are Pick List river miles from TNW. 
 Project waters are  Pick List aerial (straight) miles from TNW. 
 Flow is from: Pick List. 
 Estimate approximate location of wetland as within the Pick List floodplain. 
 
 (ii) Chemical Characteristics: 
 Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.).  Explain:       
 Identify specific pollutants, if known:       

 
 (iii) Biological Characteristics.  Wetland supports (check all that apply): 

  Riparian buffer.  Characteristics (type, average width):       
  Vegetation type/percent cover.  Explain:       
  Habitat for: 

  Federally Listed species.  Explain findings:       
  Fish/spawn areas. Explain findings:       
  Other environmentally-sensitive species.  Explain findings:       
  Aquatic/wildlife diversity.  Explain findings:       
 
 3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List 
 Approximately       acres in total are being considered in the cumulative analysis. 
 
 For each wetland, specify the following: 
 
 Directly abuts? (Y/N)  Size (in acres) Directly abuts? (Y/N) Size (in acres) 
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 Summarize overall biological, chemical and physical functions being performed:       
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:       
 
 2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:       

 
 3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:       

 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

 1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
  TNWs:       linear feet,       wide, Or       acres. 
  Wetlands adjacent to TNWs:       acres. 
 
 2. RPWs that flow directly or indirectly into TNWs.   
  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Stream exhibited evidence of groundwater discharge with well developed stream structure 
indicating perennial flow. 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:       

 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters: approximately 750  linear feet       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 3. Non-RPWs8 that flow directly or indirectly into TNWs. 
  Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
                                                                 
8See Footnote # 3.   
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 Provide estimates for jurisdictional waters within the review area (check all that apply): 
    Tributary waters:        linear feet,       wide. 
    Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
 
 4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
  Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale indicating that 

tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an RPW: 
Wetland passes through a culvert which outlets into a tributary of Toggart Creek a perennial stream channel. 

 
  Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:       

 
 Provide acreage estimates for jurisdictional wetlands in the review area: 0.02 acres. 
 
 5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide acreage estimates for jurisdictional wetlands in the review area:       acres. 

 
 6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
 Provide estimates for jurisdictional wetlands in the review area:       acres. 
 
 7. Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  
  Demonstrate that impoundment was created from “waters of the U.S.,” or 
  Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
  Demonstrate that water is isolated with a nexus to commerce (see E below).   
 
 
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

  which are or could be used by interstate or foreign travelers for recreational or other purposes. 
  from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
  which are or could be used for industrial purposes by industries in interstate commerce. 
  Interstate isolated waters.  Explain:       
  Other factors.  Explain:       
 
 Identify water body and summarize rationale supporting determination:  
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
  Tributary waters:       linear feet,       wide. 
  Other non-wetland waters:       acres. 
 Identify type(s) of waters:       
  Wetlands:       acres. 
 
 
F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
  Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

                                                                 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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  Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR). 

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:       
  Other: (explain, if not covered above): man-made non-jurisdictional stormwater ponds occur on site. 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds: approximately 1 acres. 
  Other non-wetland waters:       acres. List type of aquatic resource:       
  Wetlands:       acres. 
 
 Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 

a finding is required for jurisdiction (check all that apply): 
  Non-wetland waters (i.e., rivers, streams):       linear feet,       wide. 
  Lakes/ponds:       acres. 
  Other non-wetland waters:       acres.  List type of aquatic resource:       
  Wetlands:       acres. 
 
SECTION IV:  DATA SOURCES. 
 
A. SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
  Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:       
  Data sheets prepared/submitted by or on behalf of the applicant/consultant.  
  Office concurs with data sheets/delineation report. 
  Office does not concur with data sheets/delineation report. 
  Data sheets prepared by the Corps:       
  Corps navigable waters’ study:       
  U.S. Geological Survey Hydrologic Atlas:       
  USGS NHD data. 
  USGS 8 and 12 digit HUC maps. 
  U.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-CHARLOTTE WEST  
  USDA Natural Resources Conservation Service Soil Survey. Citation:       
  National wetlands inventory map(s).  Cite name:       
  State/Local wetland inventory map(s):       
  FEMA/FIRM maps:       
  100-year Floodplain Elevation is:       (National Geodectic Vertical Datum of 1929) 
  Photographs:  Aerial (Name & Date):       
 or  Other (Name & Date):       
  Previous determination(s).  File no. and date of response letter:       
  Applicable/supporting case law:       
  Applicable/supporting scientific literature:       
  Other information (please specify): observations from site visit 
 
B. ADDITIONAL COMMENTS TO SUPPORT JD:  
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