APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 7, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2015-01311, J Philip Bombardier, PE,
Assistant City Manager

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The Ferguson-Marietta Greenway
Improvements project starts at South Marietta Street and goes to Golf Course Drive at FergusonPark in the City of
Gastonia,

State: NC County/parish/borough: Gaston City: Gastonia
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.242973N, -
81.182291

Universal Transversc Mercator:

Name of nearest water body: Tributary C-12 to Catawba Creek

Name of nearcst Traditional Navigable Water (TNW) into which the aquatic resource flows:

N=ame of watershed or Hydrologic Unit Code (HUC): Catawba
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. RFVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
__ Office (Desk) Determination. Date: July 7, 2015
"] Field Determination. Date(s):

“T7TION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Ther “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required]
Waters subjcct to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [ Required]

1. Waters of the U.S.
a. Tndicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: 40 linear feet: 5 width (ft) and/or acres.
Wetlands: acres.
¢. Limits (boundaries) of jurisdiction based on: E ) 1

Elevation of established OHWM (if known):

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.
? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).






Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tribi - © " “cs (check all that apply):
Tributary is. L) ivawural
(] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: Frrt
Average side slopes: 1

Primary tributary substrate composition (check all that apply):

[ silts [] sands [ Conerete
[1 Cobbles [] Gravel [1 Muck
[ Bedrock [] Vegetation. Type/% cover:

(1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/riffl~'~~~ ~~~slexes. Explain:

Tributary geometry:

Tributary gradient (appivxunawe average slope): %
(c) Flow:

Tributary provides for

Estimate average numver v1 now events in review area/year
Describe flow regime:
Other information on duration and volume:

Surface flow is: Zharacteristics:

Subsurface flow Explain findings:
[] Dye (o1 vwicry wor performed:

Tributary has (check all that apply):
[] Bed and banks
[JOHWM® (¢ kall indicators that apply):

[ clear, natural line impressed on the bank [] the presence of litter and debris
[J ¢ 1ges in the character of soil [] destruction of terrestrial vegetation
[] snewving [] the presence of wrack line
[] ve ition matted down, bent, or absent [] sediment sorting
[] leat utter disturbed or washed away scour
[1 sediment deposition L multiple « sed  dflowe s
[] water staining L] abrupt change in

plant community
[1 other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check alt that

apply):
High Tide Line indicated by: [J Mean High Water Mark indicated by:
] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specifie pollutants, if known:

* Flow route can be described by identifying, e.g., tributary a, ~ ich flows through the review area, to flov ) tributary b, which then flows into
TNW.

¢A natural or man-made discontinuity in the OHWM does nol  essarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by devi  ment or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow overaro  sutcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.


















¢. Limits (boundaries) of jurisdiction based on: Est
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
[l Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

SECTI™"" "H: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITI.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections III.A.1 and 2 and Section [IL.D.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction o non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aguatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not nerennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexu ng is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purpaoses, the tributary and all of its adjacent wetlands is

used whether the review area identified in the JD request is the tri ry, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section ITL.B. the tributary, Section IIL.B.2 for any onsite
wetlands, and Section II1.B.3 for al tlands adjacent to that tribuwary, both onsite and offsite. The determination

whether a significant nexus exists is determined in Section IILC below.
1.  Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditir—-"

Watershed size: |

Drainage area: 11

Average annual rainfall: mches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through 1 List tributaries before entering TNW.

Project watersare ~ = ‘iver miles from TNW.
Project waters are iver miles from RPW.
Project waters are ierial (straight) miles from TNW,

* Supporting documentation is presented in Section HIF.
* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.






Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed

characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

[] Riparian corridor. Characteristics (type, average width): .
[[] Wetland fringe. Characteristics:
[] Habitat for:

[] Federally Listed species. Explain findings:

[[] Fish/spawn areas. Explain findings:

[[] Other environmentally-sensitive species. Explain findi

[1 Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland " cteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) 7 ral™ T ° " aship with Non-TNW:
tlow is: plain:

Surface flow is:
Characteristics:

Subsurface flow: Explain findings:
[] Dye (or ower) west performed:

(¢) Wetlanc * “acency Determination with Non-TNW:
[] Direcuy abutting
] Not directly abutting
[J Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[} Separated by berm/barrier. Explain:

(d) Proximity (R v
Project wetla ver miles from TNW.
Project water al (straight) miles from TNW.
Flow is from
Estimate appivauuais wcauon o1 wetland as within the loodplain.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iti) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width): .
{1 Vegetation type/percent cover. Explain:
(] Habitat for:
(] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (ifa--"
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered i e cumulative analysis.

For each wetland, specify the following:

-~ abuts? (Y/N) Size (in acres) Directly = s? (Y/N)

Size (in acres)












APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 7, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2007-03825, Mr. Robert S. Carter

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Union City: Charlotte
Center coordinates of site (Jat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 34.9634N, -
80.6673W

Universal Transverse Mercator:

Name of nearest water body: Twelve Mile Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:

Name of watershed or Hydrologic Unit Code (HUC): Santee
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
vy Field Determination. Date(s): 2/11/15

SECTION lI: SUMMARY OF FL NGS
A. RHA SECTION 10 DETERMINA YION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in th= ~vicw area.  equired)
Waters supject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “warers of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. "-icate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
i Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 45 linear feet: 6 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: E
Elevation of established OHWM (if known):

2. Nan-regulated waters/wetlands (check if applicable):’
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

¥ Supporting documentation is presented in Section IILF.



SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section III.A.1 and Section II1.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections II11.A.1 and 2 and Section II1.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TN'W
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW reauires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available info on that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combi an with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section III.B.-1 for the tributary, Section I11.B.2 for any onsite
wetlands, and Section I11.B.3 for all wetlands adjacent to that tri iry, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Condi+i~=="
Watershed size:
Drainage area:
Average annual rainfau: inches
Average annual snowfall: inches

(ii) Physical Characteristics:

(a) Relationship with TNW:
[] Tributary flows directly =~ TNW.

[] Tributary flows through ist tributaries before entering TNW.
Project waters are iver miles from TNW.

Project waters are iver miles from RPW.

Project waters are terial (straight) miles from TNW.

Project waters are werial (straight) miles from RPW.

Project waters cross ur serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information rega SWi ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: " Natural
i_J Artificial (man-made). Explain: .
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: faar
Average side slopes: Pi Jist.

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [] Concrete
[] Cobbles [ Gravel ] Muck
[1 Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stabilitv le g_, highly eroding, sloughing banks]. Explain:

Presence of run/rit plexes. Explain:

Tributary geometr

Tributary gradient (upproxsmawe average slope): %
(¢) Flow:

Tributary provides for

Estimate average numoer o1 110w events in review area/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is Characteristics:

Subsurface flow Explain findings:
[ Dye (or vwer ) west performed:

Tributary has (check all that apply):

[] Bed and banks

[ OHWM?® (check all indicators that apply):
clear, natural line impressed on the bank

[ the presence of litter and debris
changes in the character of soil [J destruction of terrestrial vegetation

Ol
Ol
M1 shelving the presence of wrack line
L vegetation matted down, bent, or absent [ ] sediment sorting
[ leaf litter disturbed or washed away [ scour
[ sediment deposition [J multiple observed or predicted flow events
[ water staining ] abrupt change in

plant community
[ other (list):
[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
[] High Tide Line indicated by: " Mean High Water Mark indicated by:
[J oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
[J physical markings/characteristics [ vegetation lincs/changes in vegetation types.

[ tidal gauges
[ other (list):

(iit) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width):

¢A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows

undergr , or where the OHWM has been removed by development or agricult  sractices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.



(] Wetland fringe. Characteristics:
[ Habitat for:
] Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
(] Other environmentally-sensitive species. Exp findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General ™ T " ‘ionship with Non-TNW:
Flow is: Explain:

Surface flow is
Characterisucs:

Subsurfacc flow Explain findings:
(] Dye (or ower) west performed:

(c¢) Wetland Adjacency Determination with Non-TNW:
1 Directly abutting
[] Not directly abutting
(] Discrete wetland hydrologic connection. Explain:
[1 Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

() Proximity R" " 0 W

Project wetla iver miles from TNW.

Project water rial (straight) miles from TNW.

Flow is from:

Estimate appioxunate weauon of wetland as within th floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width): .
(] Vegetation type/percent cover. Explain:
[ Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if z--"
All wetland(s) being considered in the cumulative analysis
Approximately ( ) acres in total are being considereu ui we cunulative analysis.

For each wetland, specify the following:

Directly abi * © "Y/N) Size (in acres) D=~ abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:



C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating sign  ant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. Itis not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 11.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width ({ft), Or, acres,
—. Wetlands adjacent to TNWs: acres.

7 DDPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section ITL.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
_ Other non-wetland waters: acres.
Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.

#See Footnote # 3.



[] Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section I111.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
71 Tributary waters: linear feet width (ft).
[J Other non-wetland waters: acres.
Identity type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section I111.B and rationale in Section 111.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetland  ave a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section I1I.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[(] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
A< 7 general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S..,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS HE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

[] Tributary waters: linear feet width (ft).
[J Other non-wetland waters: acres.

Identify type(s) of waters:
[ Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
P71 If potential wetlands were assessed within the review area, ar  did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

° To complete the analysis refer 1o the key in Section I11.D.6 of the Instruetional Guidebook.
' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with thé process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.



Revicw area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[] Prior to the Jan 2001 Supreme Court decision in “SWANCC.” the review area would have been regulated based
solely on the “Migratory Bird Rule™ (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
he<et professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): lincar feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SFTTThNTY ™ memmong

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,

where checked and requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
v~ Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X1 Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:Waxhaw.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):unk.
or [X] Other (Name & Date):unk.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD:


















3. Non-RPWs® that flow directly or indirectly into TNWs.
[1 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TN'W is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
] Tributary waters: linear feet width (ft).
[[] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section III.B and rationale in Section HH1.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[l] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[C] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[] Demonstrate that impoundment was created from “waters of the U.S.,” or
[[] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[ Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"®
" which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
vy which are or could be used for industrial purposes by industries in interstate commerce.
[] Interstate isolated waters. Explain:
[E] Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

[[] Tributary waters: linear feet width (ft).
[E] Other non-wetland waters: acres.

Identify type(s) of waters:
[J wetlands: acres.

¥See Footnote # 3.

° To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.









A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complefe Se«  n
III.A.1 and Section II1.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 2 ection
II1.D.1.; otherwise, see Section 111.B below.

1. TNW
Identify TNW: Lake Norman (Catawba River).
Summarize rationale supporting determination: Large watershed, waterway can and has and does support navigation of non-
motorized and motorized boats.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at le  seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the utary, or it acent
wetlands, or both. If the JD covers a tributary with adjacent wetlands. complete Section II1.B.1 for the tributary, Section I11.B.Z tor any
onsite wetlands, and Section I1I.B.3 for all wetlands adjacent to that utary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cond***~~--
Watershed size:
Drainage area:
Average annual rainfan: uiches
Average annual snowfall: inches

(ii) Physical Characteristics:

(a) Rela” " ip with TNW:
D ]rlbu[ary flow~ Aimnntter dmtbn TNTWT

[ Tributary flow tributaries before entering TNW.
Project waters are zs from TNW.

Project waters are 2s from RPW.

Project waters are raight) miles from TNW.

Project waters are raight) miles from RPW.

Project waters cross ui scive a> stawe voundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.









significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section I11.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
B4 TNWs: linear feet width (ft), Or, 0.5 acres.
[ Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial:
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
| ] Other non-wetland waters: acres.
Identify type(s) of waters:

3. Neq-RPWs® that: di ly or indirectly i I'NWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a signific =~ nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section 111.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
1dentify type(s) of waters:

4. Watlandsdirectly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.DD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section II1.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

¥See Footnote # 3.



E.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Watlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this conclusion is
provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Tmpoun ents of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
" Demonstrate that impoundment was created from “waters of the U.S..” Lake Norman was formed by the impoundment of the
Catawba River, a TNW at the project location.
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see I below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLU VG ISOLATED WETLANDS, THE USE, DEGR. ATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COUMMERCE, INCLUDING ANY SUCH WATERS HECK
ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:
11 Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

{1 Tributary waters: linear feet width (fi).
[ Other non-wetland waters: acres.

Identify type(s) of waters:
[ wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commcrce.
(] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been reguiated based solely on the
“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
__ Other: (explain, if not covered above):
Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
finding isreqi  d for jurisdiction (check all that apply):

Non-wetland waters (i.€., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

? To complete the analysis refer to the key in Section 1ILD.6 of the Instructional Guidebook.
1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



[ ] Other non-wetland waters: acres. List type of aquatic resource:
1 wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/dclineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NID data.
1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Lake Norman North.
USDA Natural Resources Conservation Service Soil Survey. Citation: Lincoln County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section [V of the JD Form Instructional Guidebook.

£77TION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 14, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-00269, Ziegler Trout Farm / Attn.: Van Blake Ziegler

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Transylvania City: Balsam Grove
Center coordinates of site (lat/long in degree decimal {ormat): Latitude & Longitude in Decimal Degrees: 35.231407 N, 82.854369 W
Universal Transverse Mercator:
Name of nearest waterbody: Marion Branch
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River
Name of watershed or Hydrologic Unit Code (HUC): Upper Frer  Broad (06010105)
X4 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
1 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. RFVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: July 14, 2015
Field Determination. Date(s):

SECTION TH. COYTRARA 4 TR/ N P'VDINGS
A. R]‘IA SLL, IV 1V Ui LNVIINATION OF JURISDICTION.

Ther “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Reqvsweens

ters subject to the ebb and flow of the tide.

ters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

slain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

Ther ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defincd by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Tndicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that {low directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 100 linear feet: 4 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Establis
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
[ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supposted by completing the appropriate sections in Section 111 below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

¥ Supporting documentation is presented in Section IILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agen s will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, « 1 te Section
1I1.A.1 and Section II1.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 11I.A.1 ana 2 and Section
I11.D.1.; otherwise, see Section 111.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wettand is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT 1S NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonallv fe_g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but 3 r-round (perennial) flow,: i to
Section I11.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section 1ILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a rel: ly
permanent tributary that is not perennial (and its adjacent wetlands if any) and a tradition aavigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the trib ry, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for the tributary, Section 111.B.2 for any
onsite wetlands, and Section 1I1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cond™**~---
Watershed size:
Drainage area:
Average annual rainfai: inches
Average annual snowfall: inches

(ii) Physical Characteristics:

(a) Relati
D Tributary HOws «wwartiss intn TR,
[ Tributary flow tributaries before entering TNW.
ary g
Project waters are es from TNW.
Project waters are es from RPW.
Project waters are raight) miles from TNW.
Project waters are raight) miles from RPW.

Project waters cross or serve as state poundaries. Explain:

Identify flow route to TNW:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: ™ Natural
LI Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
% Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimate):

Average width: feet
Average depth: Fant
Average side slopes t.

Primary tributary substrate composition (check all that apply):

[ silts [ Sands 1 Concrete
[] Cobbles M1 Gravel [ Muck
[J Bedrock L Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/~n~nl ~amplexes. Explain:

Tributary geometry

Tributary gradient (approximaie average slope): %

(¢) Flow:
Tributary provides for
Estimate average numues v1 1ow events in review area/year
Describe flow regime:
Other information on duration and volume:

Surface flow is: Characteristics:

Subsurface flow Explain findings:
[] Dye (or owmer) test performed:

Tributary has (check all that apply):

[J Bed and banks

[] OHWM® (check all indicators that applv):
clear, natural line impressed on the
changes in the character of soil
shelving

tl resence of litter and debris

d  uction of terrestrial vegetation

the presence of wrack line

vegetation matted down, bent, or absent sediment sorting

leaf litter disturbed or washed away scour

sediment deposition multiple observed or predicted flow events
water staining abrupt change in plant community

other (list):

[] Discontinuous OHWM.” Explain:

ol 1000

Or 100000
O

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
[J physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biologicat Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, a  1ge width): .
[0 Wetland fringe. Characteristics:
"7 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[7] Other environmentally-sensitive species. Explain findings:
[71 Aquatic/wildlife diversity. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jur where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there ¢ OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
e

ibid.









E.

Wetlands dircctly abutting an RPW where tributaries typically flow “'seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Watlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section UI.C.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

6. “V-‘lands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section ITLC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (sec E below).

ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ATL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.
1.1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:
L] Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Pravide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identity type(s) of waters:
[ Wetlands: acres.
NON-J INAL WATERS, INCLUDING WETLANDS = ECK ALL THAT A Y):

[l If potenual wetla verea  sed within the review area, these arcas did not meet the criteria in the 1987 Corps of Engineers Wetland

Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

[[1 Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

[[1 Other: (explain, if not covered above):

L |

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that app]y):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

® To complete the analysis refer to the key in Section I1L.D.6 of the Instructional Guidebook.
Y Prior to asserting or declining CWA jurisdiction based solely on this eategory, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[J Lakes/ponds: acres.
[ Other non-wetland waters: acres. List type of aquatic resource:
[0 wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
rcquested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
[1 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/dclineation report.
[] Office does not concur with data sheets/delineation report.
[l Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[[] USGS NHD data.
[[] USGS 8 and 12 digit -TUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Rosman.
USDA Natural Resources Conservation Service Soil Survey. Citation: Transylvania County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [ Other (Name & Date):
Previous determination(s). File no. and date of response letter: SAW-2013-02441.
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

a

i

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 14, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-01399, Thomas O’Brien

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Haywood City: Waynesville

Center coordinates of site (Jat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.513789 N, 82.987493 W

Universal Transverse Mercator:

Name of ncarest waterbody: UT Richland Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource {lows: Pigeon River

Name of watershed or Hydrologic Unit Code (HUC): Pigeon (06010106)
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsile mitigation sites, dispo  sites, etc... 2 associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
K Office (Desk) Determination. Date: July 14, 2015
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There A “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Regmivog)
Waters subject to the ebb and flow of the tide.
Waters are prescntly used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. | Required)

1. Waters of the U.S.
a. Tndicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
11 Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
s of jurisdictic s
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 135 linear fect: 4 width (fl) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Esta
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’

Potentially jurisdictional waters and/or wetlands were assessed witt a  and determined to be not jurisdictional.
Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

' Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

* Supporting documentation is presented in Section IILF.















[J Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

S.  “W-‘lands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section IH.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Whetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section I1I.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
A< a general rule, the impoundment of a_ sdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see I below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
AT, THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review arca (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
[[J Wetlands: acres.

F. MON-J_...SDICTIONAL WATERS, INCLUDING WETLANDS __ | . _ALL ....TA.._Y):
if potential wetlands were assessed within the review area, these ¢ did not mect the criteria in the 1987 Corps of En =~ ers Wetland
M=Yneation Manual and/or appropriate Regional Supplements.
iew area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
L Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
Waters do not meet the “*Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.c.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

° To complete the analysis refer to the key in Section ITLD.6 of the Instructional Guidebook.
' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



[C] Non-wetland waters (i.e., rivers, streams): linear feet, width (f1).
[l Lakes/ponds: acres.

[[1 Other non-wetland waters: acres. List type of aquatic resource:

[0 Wetlands: acres.

goomme Iv: D7 SO """

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where chccked and
requested, appropriately reference sources below):
7 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consuitant.
[] Office concurs with data sheets/delincation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Clyde.
USDA Natural Resources Conservation Service Soil Survey. Citation: Haywood County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or " Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

10
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B. ADDITIONAL COMMENTS TO SUPPORT JD:





















Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Sr-ior - ™4 TA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
KA Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
1 Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
J USGSN___ data.
[J USGS 8 and 12 digit HUC maps.
KA 1.S. Geological Survey map(s). Cite scale & quad name: Peachtree.
USDA Natural Resources Conservation Service Soil Survey. Citation: Clay County, NC
National wetlands inventory (s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs- I ! Aerial (Name & Date):
o1 | Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:





















1 Non-wetland waters (i.¢., rivers, streams): linear feet, width (ft).
[} Lakes/ponds: acres.

[[] Other non-wetland waters: acres. List type of aquatic resource:

[] Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
wa Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[J Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Andrews.
+~1 USDA Natural Resources Conservation Service Soil Survey. Citation: Cherokee County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 13, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-01413, PSNC / Attn.: Aaron Schwartz

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Henderson  City: Fletcher
Center coordinates of site (Jat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.40644 N, 82.49034 W
Universal Transverse Mercator:
Name of nearest waterbody: Cushion Branch
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad (06010105)
[ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
™1 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[ Office (Desk) Determination. Date: July 13, 2015
Field Determination. Date(s):

SECTION II: SUMMARY OF FINI 3§
A. RHA SECTION 10 DETERMINA 110N OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RUA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Rgfnlnyuj
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. ¥ndjcate presence of waters of U.S. in review area (check all that apply):

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that {low directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 50 linear feet: 4 width (ft) and/or acres.
Wetlands: 0.01 acres.

¢. Limits (boundaries) of jurisdiction based on: 1987 Delii 1
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is define. a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

¥ Supporting documentation is presented in Section ITLF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
TH.A.1 and Section IIL.D.1. only; if the aguatic resource is a wetland adjacent to a TNW, compliete Sections I1L.A.1 and 2 and Section
IIL.D.1.; otherwise, see Section IIl.B below.

I. TNW
[dentify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typic. 7 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section I111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will  lude in the record any available information that documents the existence of a significant nexu etween a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlai , the significant nexus eval  ior t consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation 1t combines, for ana I pt oses,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its aujacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for the tributary, Section 111.B.2 for any
onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cond***~~--
Watershed size:
Drainage arca:
Average annual rainfai: mches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
D Tributary flow~ Aimm~tler fmtn TR

[ Tributary flow tributaries before entering TNW.
Project waters are 2s from TNW.

Project waters are es from RPW.

Project waters are raight) miles from TNW.

Project waters are raight) miles from RPW.

Project waters cross or serve as staw pvoundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply);
Tributary is: [[] Natural
[] Artificial (man-made). Explain:
™ Manipulated (man-altered). Explain:

? Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e.g_, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.












Wetlands dircctly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that tril  ury is
seasonal in Section 11I.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is direcuy abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.01 acres.

5. Watlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section HI.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Watlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the revicw arca: acres.

7. Impoundments of jurisdictional waters.’
A< a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING I[SOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ATL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Pravide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
L Identify type(s) of waters:
Wetlands: acres.
F. NON-JURISD INAL WATERS, INCLUDING W_ . __ANDS (CHECK ALL THAT APPLY):

vt M potential wetlands were assessed within the review arca, these areas did not meet the critcria in the 1987 Corps of Engineers Wetland

Delineation Manual and/or appropriate Regional Supplements.
[J Review area included isolated waters with no substantial nexus to interstate (or foreign ~ nmerce.
[T1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (1.._..0).
[] Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
[[] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

? To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



LI WILICEC Uues HOUL CONCU WILLL ddtd S[ects/ uceunedauon report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
s U.S. Geological Survey Fydrologic Atlas:
(] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Skyland.
USDA Natural Resources Conservation Service Soil Survey. Citation: Henderson County, NC
National wetlands inventory map(s). Cite name:
State/LLocal wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



























A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
II1.A.1 and Section II11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, com te Sections IIL.A.1 and 2 and Section
I1L.D.1.; otherwise, see Section ITLB below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 o 15). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perenni low, skip to
Section II1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Sectior D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts an  >A
regions will include in the record any available information that documents the existence of a significant nexus between a relati
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexx  sith a TNW. If the tributary has adjacent wetlands, the significant nexus evaluat must co der
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITLB.1 for the tributary, Section .2 for any
onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW
(i) General Area Condi**~~"-
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:

@ ~ 77 77 _with TNW:
L{ tributary flows directly =+~ ThW
[ Tributary flows througt ributarics before cntering TNW.
Project watcrs are >r miles from TNW.
Project waters are >r miles from RPW.
Project waters arc ial (straight) miles from TNW.
Project waters are ial (straight) miles from RPW.

Project waters cross us s ve a> state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characte = * s (check all that apply):
Tributary is: (] Naturai
[ Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e.g.. tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimate):

Avcerage width:
Average depth:

feet
feet

Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ siits

M1 Cobbles
s Bedrock
[] Other. Explain:

[] Sands [] Concrete
[] Gravel [ Muck
[ Vegetation. Type/% cover:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Lxplain:
Presence of run/riffle/nonl complexes. Explain:

Tributary gecometry:

 List

Tributary gradient (approximate average slope): %

(c) Flow:

Tributary provides for: 1

. List

Estimate average number or flow events in revicw area/year:
Deseribe flow regime:
Other information on duration and volume:

Surface flow is: F

t. Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

[ OHWMS® (check all indicators that apply):

shelving

aOooat 100

other (list):

clear, natural line impressed on the bank
changes in the character of soil

vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition

water staining

the presence of litter and debris
destruction of terrestrial vegctation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

O0O00O4adn

[] Discontinuous OHWM.” Explain:

If factors other than the OHWM werc used to determine lateral extent of CWA jurisdiction (check all that apply):

[} High Tide Line indicated by: [ ] Mean High Water Mark indicated by:
[] oil or scum line along shore objccts [] survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.
[ tidal es

[T1 other (nst):

(iii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; gencral watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:

[l Habitat for:

™7 Federally Listed species. Explain findings:
L Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:

| I I Sy A

<1 diversity. Lxplain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the

OHWM has been removed by development o

“cultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow

over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pi it
Characteristics:

Subsurface flow: Explain findings:
[] Dye (or other) west performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[ Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

(d) Proximity (Relr* ~=rti=> e~ TRW

Project wetlanc iver miles from TNW.

Project waters : -ial (straight) miles from TNW.

Flow is from: I

Estimate approximate 1ocation of wetland as within the loodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown. oil film on surface; water quality; general watershed characteristics;
etc.). Explain: .
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply)

Riparian buffer. Characteristics (type, average width):

[J Vegetation type/percent cover. Explain:

[J rwitat for:
v rederally Listed species. Explain findings:
1 ©ish/spawn areas. Explain findings:
L Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if s
All wetland(s) being considered in the cumulative analysis ist
Approximately ( ) acres in total are being considereu u wic cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when

e igs  ficant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and
its proximity to a TNW, and the functions formed by the tributary and all its adjacent wetlands. It is not appro  1te to determine
significant nexus based solely on any specitic threshold of distance (e.g. between a tributary and its adjacent wetlana or between a



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifccycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any). have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs,
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,

then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section }1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
s TNWs: lincar fect width (ft), Or, acres.
[J Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: Houston Branch exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank,
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and
deposition, leaf litter washed away. Houston Branch is depicted as a solid blue line on the USGS 7.5 minute quadrangle map
Highlands and the most current Natural Resource Conservation Service Soil Survey for Macon County. Solid blue line
features on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps
representatives during visits to the Highlands, North Carolina vicinity.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.

Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
®7 Tributary waters: 6,000 lincar feet 5 width ({t).
. Other non-wetland waters: acres.

Identify type(s) of waters:

3.  N-1.RPWs® that flow directly or indirectly into TNWs,
L1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Seetion II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[L] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

#See Footnote # 3.






Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

[ Non-wetland waters (i.c., rivers, streams): lincar feet, width (ft).
™ Lakes/ponds: acres.

L1 Other non-wetland waters: acres. List type of aquatic resource:

{1 Wetlands: acres.

SECTIONIV: DA™* “JURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
[XI Maps, plans, plots or plat submitted by or on behalt of the applicant/consultant:
Data shects prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Highlands.
USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [[] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT ID:















For each wetland, spccify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) ~" in acrcs)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? .

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifccycle support functions for fish and
other species, such as fecding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Docs the tributary, in combination with its adjaccnt wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 111.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.
[] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
DX Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and ra hat
tributary is percnnial: Falling Water Branch has prominent bed/bank features, fish, and aquatic insects
[J Tributaries of TNW where tributaries have continuous flow “seasonally” (¢.g., typically three months cacu ycaiy atc
jurisdictional. Data supporting this conclusion is provided at Section JI1.B. Provide rationale indicating that tributary flows
seasonally:









sections are incorporated. This project complies with all terms and conditions of 27, including
any applicable regional conditions.

PREPARED BY:
7 y - /
) s
L// - I { Date:  July 15,2015
William Elliott ~

Regulatory Specialist/Project Manager

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 15, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2015-01178, Laura Fogo, U.S. Fish &
Wildlife Service, Souther Pines

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located at Walnut Grove
Farm, 1121 Philadelphia Church Road, adjacent to an unnamed tributary of Little Long Creek,

AT as,
State: NC County/parish/borough: Gaston City: Dallas

Centcr coordinatcs of site (lat/long in degrec decimal format): Latitude & Longitude in Decimal Degrees: 35.3300753N, -
81.1737W

Universal Transverse Mercator:

Name of nearcst water body: UT to Little Long Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:

N~me of watershed or Hydrologic Unit Code (HUC): Santee
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sitcs, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
Field Determination. Date(s): 2/15/15

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Ther “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the r=vicw area. [Required)
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
Ther ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply):

' Boxes checked below shall be supported by completing the appropriate sections in Section 11T below.



TNWs, including territorial seas

Wetlands adjacent to TNWs

Relatively permanent waters” (RPWs) that flo “4iectly or indirectly into TNWs

Non-RPWs that flow directly or indirectly intc .. . Ws

Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

Impoundments of jurisdictional waters

Isolated (interstate or intrastate) waters, including isolated wetlands

CO0OOKROXOO

b. Identify (estimate) size of waters of the U.S. in they iew area:
Non-wetland waters: 149 lincar feet: 2 width (ft) and/c acres.
Wetlands: 0.01 acres.

c. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
| Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IIL.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITI.A.1 and 2 and Section II1.D.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also  isdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip tc stion 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary i rennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexu g is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an ] ’, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the

significant nexus evaluation must consider the tributary ‘ith all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical butary and all of its adjacent wetlands is
used whether the review area identified in the JD reques or its adjacent w ids, or both. If the JD
covers a tributary with adjacent wetlands, complete Sect : tributary, Section 111.B.2 for any onsite
wetlands, and Section I11.B.3 for all wetlands adjacent to oth onsite and offsite. The determination

whether a significant nexus exists is determined in Sectio

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

¥ Supporting documentation is presented in Section IILF.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.



1.  Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Condi+~---
Watershed size:
Drainage area:
Average annual rainiain: mches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
D Tributary flown Adenntler fmsn TRV

[ Tributary flow ributaries before entering TN'W.
Project waters are 's from TNW.

Project waters are 's from RPW.

Project waters are aight) miles from TNW.

Project waters are aight) miles from RPW.

Project waters Cross u1 >cive as> statc voundaries. Explain:

Identify flow route to TNW":
Tributary stream order, if known:

(b) General Tributary Charac ~ ° (checkall{" ~ ipply):
Tributary is: [] Nawrat
[ Artificial (man-made). Explain:
[] Manipulated (man-aitered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: fant
Average side slopes

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [1 Concrete
[] Cobbles [] Gravel [J Muck
[] Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riff]~/~~~' ~~~plexes. Explain:

Tributary geometry:

Tributary gradient (approxunaie average slope): %

©)
iriputan wides for
Estimate average numoer oI Iiow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is “haracteristics:

Subsurface floy Explain findings:
[] Dye (or owner) test performed:

Tributary has (check all that apply):
[] Bed and banks
[J OHWM® (check all indicators that apply):

[ clear, natural line mmpressed on the 1k 1 the presence of litter and debris

[] changes in the character of soil [J destruction of terrestrial vegetation
[ shelving [ the presence of wrack line

O vegetation matted down, bent, or absent [ sediment sorting

[] 1eaf litter disturbed or washed away 1 scour

* Flow route can be described by identifying, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWNM  atis
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of fiow above
and below the break.






[1 Riparian buffer. Characteristics (type, average width):
[[1 Vegetation type/percent cover. Explain:
[] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
(] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if 2=
All wetland(s) being considered in the cumulative analysis
Approximately ( ) acres in total are being considereu 1 wic cumnulative analysis.

For each wetland, specify thc following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of : NW. For each of the following 1ations, a sig 1exus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary. in combination with its adjacent wetlands (if anv). provide habitat and lifecvcle support functinns
for fish and other such as feeding, nesting, spawr _ © ng young, for spe that ore  in the w?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combii n with its adjacent wetlands (if any), hav er relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wet and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus , based on the tributary itself, then go to
Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, w -~ the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significar  exus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain

findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I1.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:






E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are  could be taken and sold in interstate or foreign commerce.
which are or could be used for inaustrial purposes by industries in interstate commerce.
[nterstate isolated waters. Explain:

Other factors. Explain:

Ident water body and summarize rationale supporting determination:
P-~-ide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delir~ation Manual and/or appropriate Regional Supplements.
Review area included is« ted waters with no substantial nexus to interstate (or foreign) commerce.
[l Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based

solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.¢., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
hest professional judgment (check all that apply):

Non-wetland waters (i.€., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,

where che nd reque¢ y reference sour W)
Maps, plans, plots © y or on behalf ot the applicant/consultant:
1w Data sheets prepare: on behalf of the applicant/consultant.

[X] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
™1 Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:Gastonia South.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date)UUNK.
or [X] Other (Name & Date):UNK.

19 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify):

I |

B. ADDITIONAL COMMENTS TO SUPPORT JD:












[J Habitat for:
{1 Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[J Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) Genera] F'~" ®~'~*ionship with Non-TNW:
Flow is: } Explain:

Surface flow is:
Characteristics:

Subsurface flow Explain findings:
[ Dye (or ower) wst performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[J Not directly abutting
[J Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (R~Te#inmrhind en TRNW

Project wetla iver miles from TNW.

Project water rial (straight) miles from TN'W.

Flow is from

Estimate approximate tocation of wetland as within th floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply)

Riparian buffer. Characteristics (type, average width):

[] Vegetation type/percent cover. Explain:

[J Habitat for:
] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (ifa——
All wetland(s) being considered in the cumulative analysis
Approximately ( ) acres in total are being considereu 11 we cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situat s, a ificant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological int. ity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a trib -y and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if @, have the capacity to carry pollutants or flood waters to
TNWSs, or to reduce the amount of pollutants or flood waters reac ga TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed o1  10wn to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

‘Section [ILD:
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):
1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2, DPPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typicallv thre: ach re
jurisdictional. Data supporting this conclusion is provided at Sec [II.LB. Providc ynal 2 th ary flows
seasonally:

P-~vide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

3. Nan-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section ITI.C.

Provide estimates for jurisdictional waters within the review a ck all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

#See Footnote # 3.



4. -+~ -Asdirectly abutting an RPW that flow directly or indirectly into TNWs.
tlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-r Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating th  -ibutary is
seasonal in Scction II1.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is airectly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Watlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IT1.C.

Provide estimates for jurisdictional wctlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
-~ 1 general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

I[dentify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Suppler  ts.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated basec ~~'-ly on the
“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
wuer: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

° To complete the analysis refer to the key in Section 11LD.6 of the Instructional Guidebook.
'* Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 15, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2015-01177, Ken Beuley, TKC, CCIX,
LLC

C. PROJECT LOCATION AND
BACKGROUND INFORMATION: The project is located at 22 Cedar Drive which is at the southern end of Cedar Drive.

State: NC County/parish/borough: Stanly City: Harrisburg

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.1903N, -

80.4002W

Universal Transverse Mercator:

Name of nearest water body: Back Creek ‘

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:

Name of watershed or Hydrologic Unit Code (HUC): Yadkin Pee Dee

"~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. PFVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
£ Office (Desk) Determination. Date: 7/15/2015
[ Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the r=vicw area. [Required)
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)]

1. Waters of the U.S.

a. T~djcate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

ac 4l
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b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 127 linear feet: 4 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Est:
Elevation of established OHWM (if known):

" Boxes checked below shall be supported by completing the appropriate sections in Section 11 below.
? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).






Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (cstimate):

Average width: feet
Average depth: fnns
Average side slopes it

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [ Conerete
[J Cobbles [] Gravel [ Muck
] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riff]~/~~~* ~~~plexes. Explain:

Tributary geometry:

Tributary gradient (approximate average slope): %

(¢} Flow:
Tributary provides for
Estimate average numoci u1 now events in review area/year: Pi - st
Describe flow regime:
Other information on duration and volume:

Surface flow is: Zharacteristics:

Subsurface flow Explain findings:
[] Dye (or owner) west performed:

Tributary has (check all that apply):
[] Bed and banks
[J OHWM?® (check all indicators that apply):

[ clear, natural line impressed on the bank [ the presence of litter and debris
[J changes in the character of soil [J destruction of terrestrial vegetation
[J shelving [] the presence of wrack line
] vegetation matted down, bent, or absent [1 sediment sorting
[] leaf litter disturbed or washed away [ scour
[] sediment deposition [ multiple observed or predicted flow events
[] water staining Ol abrupt change in

plant community
[] other (list):
[ Discontinvous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
1 High Tide Line indicated by: 1 Mean High Water Mark indicated by:
[ oil or scum line along shore objects O surveyto: lable datum;
[] fine shell or debris deposits (foreshore) [ physical markings;
[J physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (tist):

(iit) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; gencral watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.






Summarize overall biojogical, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to de  mine if they sig  cantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or bie¢  ical integrity of a TNW. Considerations when evaluating significant nexus incjude, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary an( s adjace wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not soiely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of poliutants or flood waters reaching a TNW?

e Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section HI1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I1L.D:

DL __.t.__. ATIONS OF JURISDICTIONAL FINDII ' WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
|_§ Wetlands adjacent to TNWs: acres.

?  PDPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g.. typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
"7 Tributary wa 3: 127 linear feet 4 width (ft).
Other non-wetland waters: acres.
[dentify type(s) of waters:






If potential wetlands were assessed within the review area, these areas did not meet the critcria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area ini  ded isolated waters with no substantial nexus to interstate (or foreign) commerce.

(] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule™ (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.¢., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
ILakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

L4 Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

"1 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

s Other non-wetland waters: acres. List type of aquatic resource:

[1 Wetlands: acres.

SECTI™" /. DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data shects prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
(] USGS NHD data.
[T USGS 8 and 12 digit IUC maps.
B4 U.S. Geological Survey map(s). Cite scale & quad name:Stanfield.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):

FEMA/FIRM maps:
100-year Flondnlain Elevation is: (National Geodectic Vertical Datum of 1929)
Photo hs: Aerial ( UNK.
or | Other ( .
Previous determination(s date of response letter:

Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:






Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:












wetlands also trap and filter pollutants before reaching downstream Perennial RPWs and Twelvemile Creek (TNW).

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not ted to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. Itis not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I1L.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Si nexu: ~ Jings for wetlands adjacent to an 1__ .. but that do not directly abut the RPW. Explain findings of

presence or absence ot significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Perennial RPW's E, F and G exhibit geomorphology, hydrology, and biological indicators consistent
with perennail flowing streams in the piedmont ecoregion as documented by the attached NCDWQ Stream Identification
Assessment Forms.



Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows
seasonally: Seasonal RPWs A and C exhibit geomorphology, hydrology, and biological indicators consistent with seasonal
flowing streams in the piedmont ecoregion as documented by the attached NCDWQ Stream Identification Assessment Forms.

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 2869 linear feet 5 width (ft).
(.3 Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs,
[ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide 1and ynale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:  Wetlands D directly abuts seasonal RPW E with no break in jurisdiction.

B Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section 111.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:  Wetland B directly abuts seasonal RPW A with no break in jurisdiction.

Provide acreage estimates for jurisdictional wetlands in the review area: 0.428 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
We s that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I1I.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
[ Wetlands adjacent to such waters, and have when considered in combinatinn with the tributary to which they are adjacent and
witl y s nt wetla have a ¢ icant ne vith . __ W are jurisdictional. Data supporting this
conclusion 1s proviaea at dection I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.®
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):!?

#See Footnote # 3.

* To complete the analysts refer to the key in Section 11LD.6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.






Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:





















Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
“~ing is required for jurisdiction (check all that apply):

w2 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

™1 Office concurs with data sheets/delineation report.

v Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[[J USGS NHD data.

[J USGS 8 and 12 digit HUC maps.

U.S. Geological ¢ sy map(s). Cite scale & quad name: NC-Ashford.

USDA Natural Resources Conservation Service Soil Survey. Citation: McDowell County, NC

55
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g National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
il 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [] Other (Name & Date):

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:

Applicable/suppo  _ scientific literature:

Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:












2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General ™ 7 " ‘ionship with Non-TNW:

Flow is Explain:

Surface flow is
Characterisucs:

Subsurface flow Explain findings:
[J Dye (or owery west performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[] Not directly abutting
[J Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

@ F o ot w
Froject wetl iver miles from TNW.
Project wate rial (straight) milces from TNW,
Flow is fron
Estimate approximate 1ocation of wetland as within the loodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality: general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
[0 ©-nitat for:
Federally Listed species. Explain findings:

L fish/spawn areas. Exy in : .

I Other environmentally-sensitive species. Explain findings:

L Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if -
All wetland(s) being considered in the cumulative analysis
Approximately ( ) acres in total are being considereu i uie cumulative analysis.

For each wetland, specify the following:

r T T (YN) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant s analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological rity of a TNW.
For each of the following situations, a significant nexus exists if the tributarv. in combination with all of its adjacent wetlands, has more
than a speculative or  ubstantial effect on the chemical, physical and/or b )gical integrity of a TNW. Considerations wl

evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and









[ ] Non-wetland waters (i.c., rivers, streams): lincar feet, width (ft).
] Lakes/ponds: acres.

[[] Other non-wetland waters: acres. List type of aquatic resource:

[0 Wetlands: aeres.

SECTIONIV: p*™* <" MCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
X Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Oftice does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
" USGS NHD data.
L1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Little Switzerland.
USDA Natural Resources Conservation Service Soil Survey. Citation: McDowell County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [] Other (Name & Date):
T Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (pleasc specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD:






A. TNWs AND WETLANDS ADJACENT TO TNWs

The aoencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complefe Section
HILA  ind Section IIL.D.1. only; if the aguatic resource is a wetland adjacent to a TNW, complete Sections 1II.A.1 and 2 anc  :ction
IIL.D.1.; other e, see Section II1.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (I1F ANY):

This section summarizes information regarding characteristics of the tributary and its a 1cent wetlands, if any, and it helps de  nine
whether or not the standards for jurisdiction established under Rupanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 manths). A wi nd

that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (pere flow, skip to
Section I11.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Sect .D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Cor d and EPA
regions will include in the record any available information that documents the existence of a significant nexus berwe atively

permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though as  ficant
nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with :  NW. If the tributary has adjacent wetlands, the significant nexus evaluation mustc¢  ider
the tributary in combination with all of 1ts adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for the tributary, Section 1I1.B.2 for any
onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(1) General Area Cond®i~=--
Watershed size:
Drainage area:
Average annual rainfan: wiches
Average annual snowfall: inches

(if) Physical Characteristics:

(@ ~ 7 skt ith TNW:
L 1nputary 1ows directly inta TNW,
[ Tributary flows througl ist tributaries before entering TNW.
Project waters are iver miles from TNW.
Project waters are iver miles from RPW.
Project waters are rerial (straight) miles from TNW.
Project waters are rerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: (1 Natural
[1 Artificial (man-made). Explain:
[[] Manipulated (man-altered). Explain:

f Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and crosional features generally and in the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.






2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. LExplain:
Wetland quality. Explain:
Project wetlands cross or serve as statc boundarics. Explain:

(b) General '~ " ~"~*1onship with Non-TNW:
Flow is: Explain:

Surface flow is:
Characteristics:

Subsurface flow Explain findings:
(] Dye (or ouscry west performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
(] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (R~'~~=~bimt ¢~ TNW

Project wetla iver miles from TNW.

Project watei rial (straight) miles from TNW.

Flow is from

Estimate approaunawe 1wocauon of wetland as within the loodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oi] {ilm on surface; water quality; general watershed characteristics:
etc.). IExplain:
Identity specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[ rtr-nitat for:
i Federally Listed species. Lxplain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if ar»
All wetland(s) being considered in the cumulative analysis: ist
Approximately ( ) acres in total are being considered i wie cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itc “and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical hysical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combi.....ion with all of its adjacent wetlands, has more
than a speculative or insubstantial ‘ect on the chemical, physical and/or biologica eg 7ofa TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tri y and






Wetlands directly abut 3 an RPW where tributaries typically flow “  onally.” Provide data indicating that tributary is
seasonal in Section IJi.5 and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjaccent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section I11.C.

Provide acreage estimates for jurisdietional wetlands in the revicw area: acres.

6. Woatlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
rule, the impoundment of a jurisdictional tributary remains jurisdictional.
strate that impoundment was created from “waters of the U.S.,” or
strate that water meets the criteria for one of the categories presented above (1-6), or
strate that water is isolated with a nexus to commerce (sce E below).

E. ISOLATED [INTERSTATE ORI ___A-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

L Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
[T] wetlands: acres.
F. NoN o JRL ONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT . PLY}):

1T potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplements.
P-view area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
v Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
1 Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

LI Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

® To complete the analysis refer 1o the key in Section HI.D.6 of the Instructional Guidebook.
' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



™1 Non-wetland waters (i.e., rivers, streams): linear fect, width (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTI™™" ™" _DATA SOU™""S.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and. where checked and
requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

[ Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[J USGS NHD data.

[J USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: NC-Asheville.

USDA Natural Resources Conservation Service Soil Survey. Citation: Buncombe County, NC

L
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[Z1 National wetlands inventory map(s). Cite name:

T State/Local wetland inventory map(s):

1 FEMAJ/FIRM maps:

[d 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
U

Photographs: ] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
























B. ADDITIONAL COMMENTS TO S ORT
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For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)
Y 0.066
N 0.065

Summarize overall biological, chemical and physical functions being performed: provides storm storage, provides
habitat, provides for water quality enhancement.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they signifi ly — tthe chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are no ™™ " :d to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of ™ “ance (e.g. between a
tributary and its adjacent wetland or between a tributar) ‘he TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly inte TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Sionificant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
-.~++4 Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D: WL 2000 has a significant nexus to WL 1000 which is directly abutting the UT to Rocky River, these two wetlands
are close in proximity just not directly abutting each other.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
I TNWs: linear feet width (ft), Or, acres.
D Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: NCDWQ Stream ID form score is perennial, flow observed, macros found in stream bed. .
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:





















and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a specunlative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but arc not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. 1t is not appropriate te determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry poltutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutricnts and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section [11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that de not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CIIECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ INWs:  linear feet  width (fi), Or,  acres.
[} Wetlands adjacent to TNWs:  acres.

2. RPWs that flow directly or indirectly inte TNWs.
[71 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial:
Tributaries of TNW where tributaries have continuous flow “seasonally” (c.g., typicaily three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section I1.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
[C] Tributary waters:  linear feet  width (ft).
71 Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[J waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
1 Tributary waters: linear feet  width (ft).
[} Other non-wetland waters:  acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,

8See Footnote # 3.









APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I:_BACKGROUND INFORMATION
A. REPORT CONMPLETION DATE FOR APPROYE

B. DISTRICT OFFICE, FILE NAME, AND NUMBEI

C. PROJECT LOCATION AND BACKGROUND N]
Grove Road) and SR 1653 (Clarks Chapel Road) to improve watiic now ana satety at two Macon County Schools.
State: NC County/parish/borough: Macon City: Franklin
Center coordinates of site (Jat/long in degree decimal format): Lat, 35.1639008° N, Long, -83.3606622° \V.
Universal Transverse Mereator:
Name of nearest waterbody: UT to Cullasaja River (DWR Class: B, Tr)
Name of nearest Traditional Navigahle Water (FNW) into which the aquatic resource flows; Cullasaja River
Name of watershed or Hydrologic Unit Code (HUC): Little Tennessee River (HUC 06010202030020)
X] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites. elc...) are associated with this action and are recorded on a
different JD form.

D. [EW PERFORMED FOR SITE 1 IAT APPLY):
Office (Desk) Determination. Date
wy  Ficld Determination. Date(s): Marc

SECTION II: SU ET™"INGS
A. RHA SECTIG ww v eRMunnaTION OF JURISDICTION.

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
7 waters subject to the ebb and flow of the tide.
] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.,

There Are “waters of the U.S”" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. | Required]

f. Waters of the U.S,

a. Indicate presence of waters of U.S. in review area (checlc all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TN\Vs
Refatively permanent waters? (RPWs) that flow direetly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs Now directly or ing Ty int 's
Wetlands adjacent to but not directly abutting RPWs that flow direc adirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
s Isolated (interstate or intrastate) waters, including isolated wetlands

OROO

b. Identify (estimate) size of waters of the U.S. in the review avea:

Non-wetland waters: 123 lincar feet: 6 width (R) and/or acres.
Wetlands: acres,

¢. Limits (boundaries) of jurisdiction bascd on: Established by OHWM,
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):
{1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not Jjurisdictional,

Explain:

' Boxes checked below shall be supported by completing the appropriale sections in Section 111 below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically Nows year-round or has continuous flow at least “seasonaly™
(e.g.. typically 3 months), ‘

* Supporting decumentation is presented in Section HLF.






(b} General Tributary Characteristics {check all that apply)
Tributary is: ] Natcal
[1 Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary propertics with respect to top of bank (estimate):
Average width: teet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

(] sils (] sands [ Concrete
[ Cobbles (] Gravel ] Muck
(] Bedroek [T1 Vegetation. Type/®% cover:

[] Other. Explain:

‘Fributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/rifile/pool complexes. Explain;
Tributary geometry: Pick List

Tributary gradient (approximate average slope):

A2

(€) Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
[ Dye {or other) test pertormed:

Tributary has {check all that apply):

[[1 Bed and banks

(] OHWM® (check alf indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil destruction of terrestrial vegetation
shelving the presence of wrack line

I ] the presence of litter and debris
vegetation matted down, bent, or absent [J sediment sorting

oo

a
1 leaf litter disturbed or washed away scour

[J sediment deposition multiple observed or predicted flow events
[ water staining abrupt change in plant community

[ other (tist):

1 Discontinuous QHWAM.” Explain:

I e~ other than thc OH\WM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Linc indicated by: (] Mean High Water Mark indicated by:
oilo m line along shore objects M urvey to available datum;
1 fine shell or debris deposits (foreshore) ., phvsical markings;
[ physical markings/characteristics s 1tion lines/changes in vegelation types.

[7] tdal gauges
] other (list):

(iii}) Chemical Chiaracteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality: general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricudiural practices). Where there is a break in the OHWM that is unrélated to the waterbody’s flow
regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break.
o

ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width):

(} Wetland fringe. Characteristics:

[l Habitat for:
(1 Federally Listed specics. Esplain findings:
(] Fish/spawn areas. Explain findings:
{1 Other environmentally-sensitive species. Lxplain findings:
{1 Aquaticrwildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indivectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface {tow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
i Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
(] Directly abutting
(7 Not directly abutting
] Discrete wetland hydrologie connection, Expluin;
] Ecological connection. Explain:
[] Scparated by bernvbarrier. Explain;

(d) Proximily {Relationship} ta TNW
Project wetlands arc Piek List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW,
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(ii) Chemical Characteristics:
Characterize wetland sy (e.g.. water color is clear, brown, oil film on surface; water quality: general watershed
characteristics; ete.). Explain:
Identify specific poflutants, if known:

(iii) Biological Characteristics, Wetiand supports {chieck all that apply):

Riparian buffer. Characteristics (type, average width):

[ Vegetation typespercent cover. Explain:

3 Habitat for;
[[] Federally Listed species. Explain findings:
(] Fish/spawn arcas. Explain findings:
{3 Other environmentally-sensitive species. Explain findings:
[[1 Aquatic/wildlife diversity. Explain findings:

3, Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



D.

For cach wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directly abuts? (Y/N) Size {in acres)

Summarize overall biological. chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions perforned
by any wetlands adjacent to the tributary to determine if they significantly affect the cliemical, pliysical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with ail of its adjacent
wetlands, lins more than a speculative or insubstantial effect on the clicmical, physical and/or biological integrity of a TN,
Considerations wlhen evaluating sigaificant nexus inelude, but are not lmited to the volume, duration, and (vequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands, It is not approprinte to determine signifieant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacen{ wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a Noodplain is net solcly determinative of significant nexus,

Draw connections hetween the features documented and the effects on the TNV, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Docs the tributary, in combination with its adjacent wetlands (if any). have the capacity 1o carry pollutants or flood waters to
TNWs, or to reduce the amounnt of poliutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning. or rcaring young for species that are present in the TNW?

¢ Docs the tributary, in combination with its adjacent wetlands (if any). have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

s Daoes the tributary, in combination with its adjacent wetlands (it any), have other relationships {o the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known ta occur should be documented
helow:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indircctly into. TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself] then go to Section HILD:

2. Significant nexus findings for non-RPYW and its adjacent wetlands, where the non-RPYW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus helow, based on the tributary in combination with alf of its
adjacent wetlands, then go to Section HLD:

3. Sigaificant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW, Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all ol its adjacent wetlands, then go to

Section [11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWsand Adjacent Wetlands. Check all that apply and provide sizc estimates in review area:
] TNWs: linecar feet width (i), Or, acres.
™ Wetlands adjacent to TNWs: acres,

2. RPWs that flow divectly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
tributary is perennial: The stream is shown on the USGS topographic map as a blue lined strean (perennial).
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g.. typically three months cach ye:
jurisdictional. Data supporting this conclusion is provided at Scetion [{LB. Provide rationale indicating that 1
seasonally:



Provide estimates for jurisdictional waters in the review arca (cheek all that apply):
X Tributary waters: 125 linear fect 6 width ().
1 Other non-wetland waters: acres.

Identify tvpe(s) of waters;

3. Non-RPWs® that flow directly or indivectly into TNWs,
[T Waterbody that is not a TNW or an RPW, but flows direetly or indirectly into a TNW. and it has a signiticant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section 111.C.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
O Tributary waters: linear leet width (i),
1 Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
[] wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[J Wetlands dircetly abutting an RPW where tributaries typically flow year-round. Provide data and rationate
indicating that tributary is perennial in Section I11.D.2. above. Provide rationale indicating that wetland is
directly abutting an RPW: .

[J Wetlands dircctly abutting an RPW where tributarics typically flow “seasonally.” Provide data indicating that tributary is
scasonal in Scetion [1LB and rationale in Section 11.D.2. above. Provide rationale indicating that wetland is directly
abutting an RPW:

[¢]

Provide acreage estimates for jurisdictional wetlands in the review arca: acres,

5. Wetlandsadjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,
7 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section NI.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlandsadjacent to non-RPWs thiat flow directly or indirectly into TNWs,
[1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section HLC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. lmpoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[ Demonstrate that impoundment was created from “waters of the U.S.,” or
1 Demonstrate that water meets the criteria for one of the categories presented above (1-6). or
1 Demonstrate that water is isolated with a nexus to commerce (sce E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE} WATERS, INCLUDING ISOLATED \WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[1 which are or could be used by interstate or forcign travelers for recreational or other purposes.
[ from which fish or shelifish are or could be taken and sold in interstate or foreign commerce,
[T which are or could be ased for industrial purposes by industries in interstate commerce.

7] interstate isolated waters, Explain: .

71 Other factors. Explain:

ldentify water bedy and summarize ratienale supporting determination:

*See Faotnote # 3.

* To complete the analysis refer to the key in Section H1.D.6 of the Instructional Guidebook.

¥ priox to asserting or declining CWA jurisdiction bascd solely an this category, Corps Districts will clevate the action to Corps and EPA HQ for
veview consistent with the process desceibed in the Corps/EPA Memorondun Regarding CHWA Act Jurisdiction Follewing Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
1 Tributary waters: lincar feet width ().
D Other non-wetland waters: acres,
Tdentify type(s) of waters:
7 wetlands:  acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] i potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delincation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce,
L] Prior to the Jan 2001 Supreme Court decision in “SHYUNCC,” the review arca would have been regulated based solely on the

“Migratory Bird Role™ (MBR).
[ waters do not sneet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain: .
[_] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area. where the sole potential basis of jurisdiction is the MBR
factors (i.e., prescace of migratory birds, presence of endangered species. use of water for irrigated agriculture), using best professional
judgment (check all that apply): :

] Non-wetland waters (i.e.. rivers, strcams): linear feet width (ft).
[0 Lakes/ponds: acres.

[ Other non-wetland waters: acres. List type of aquatic resouree:

[ wetlands: acres.

Provide acreage estimates for non-jurisdictional watcrs in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check afl that apply):

[l Non-wetland waters (i.e.. rivers, streams): linear feet, width ().
] Lakes/ponds: acres.

[l Other non-wetland waters; acres. List type of aguatic resourec:

[0 wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources belowy:
F2  Maps, plans, plots or plat submitted by or an behall of the applicant/consultant:

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

] Oftice concurs with data sheets/delineation repart.

[ Oftice does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters” study: .

U.S. Geological Survey Hydrologic Atlas:

M 1JSGS NHD data,

L5 JSGS 8 and 12 digit HUC maps.

1.8, Geological Survey map(s). Cite scale & quad name: 1:24,000: Corbin Knob.

USDA Na Resources Conservation Serviee Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map{s).

FEMA/FIRM maps:

100-year Flo~-~'ain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs. ., Aerial (Name & Date): Project Site - NC OncMap - March 25, 2015.

or P4 Other (Name & Date): Penmit Site: March 25, 2015,

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific lit

Other information (please specity): .

[
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B. ADDITIONAL COMNMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engincers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook,

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVE

B. DISTRICT OFFICE, FILE NAME, AND NUMBEI

C. PROJECT LOCATION AND BACKGROUND INL _ .. ... . ...,
State: NC County/parisivborough: Haywood City: Maggie Valley
Center coordinates of site (lat/long in degree decimal format): Lat. 35.566299° N, Long. -83.084384° W,
Universal Transverse Mercator:
Name of nearest waterbody: Hemphill Creck (DWQ Class: C, Tr)
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource tlows: Pigeon River
Name of watershed or Hydrologic Unit Code (HUC): 06010106020030
Check if map/diagram of review arca and/or potential jurisdictional areas is/are available upon request.
[ Check iF other sites (e.g., oflsite mitigation sites, disposal sites, elc...) are associated with this action and are recorded on a
difterent Jb form.

D. REVIEW PERFORMED FOR SITE EVALUATI( )
Office (Desk) Determination. Date: April 8, 201
XI Ficld Determination, Date(s): September 10, 201

SECTION 1I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Areno “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined hy 33 CFR part 329) in the
review arca. {Required)
[[] Waters subject to the ebb and flow of the tide.
[ Walters are presently used, or have becn uscd in the past, or may he susceplible for use to transport interstate or foreigny commerce.,
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Ave “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. {Required]

[. Waters of the U.S.
a. Indicate presence of waters of U.S. in veview area (check all that apply): '
TNWs, including territorial scas
Wetlands adjacent to TNWs
Relatively permanent waters® (RP\s) that flow directly or indirectly into TNWs
Non-RPWs that flow dircetly or indirectly into TNWSs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indircctly into TN\Vs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
L Impoundments of jurisdictional waters
B Isolated (interstate or intrastate) waters, including isolated wetlands

I00OxO0

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 150 lincar feet: 10 width () and/or acres,
Wetlands: acres,

c. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
[ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictionat,
Explain:

' Boxes checked below shall be supported by completing the appropriate sections in Scction 11 below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continious flow at feast “seasonally”™
(e.g.. typically 3 months).

¥ Supporting documentation is presented in Seetion I1LE.






(b) General Tributary Characteristics (check all that applv):
Tributary is: { ] Naturat
{7 Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary propertics with respect to top of bank (estimate):
Average width: fect
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

] silts [ sands M Conerete
[ Cobbles M Gravel 3 Muck
[7] Bedrock s Vegetation. Type/% cover:

71 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/rifile/pool complexes. Explain:
Tributary geometry: Pick List

Tributary gradient (approximate average slope):

c
o~

{c) Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick Lis{. Characteristics:

Subsurface flow: Pick List. Explain findings:
[ Dye (or other) test performed:

Tributary has {check all that apply):

" Bed and banks

OHWM? (cheek all indicators that apply):

clear, natural line impressed on the bank [}
changes in the character of soil 3 destruction of terrestrial vegetation
[ shetving [J the presence of wrack line
[} vegetation matted down, bent, or absent [ sediment sorting
™ Jeaf litter disturbed or washed away [ scour
5 5
O

the presence of litter and debris

00

sediment deposition muitiple observed or predicted flow events
water staining abrupt chunge in plant community
other (list):

[ Discontinuous OHWM.” Explain:

If fe ~*~-- other than the OHWM were used to de* -~ "ne lateral extent of CWA jurisdiction (check all that apply):

w1 High Tide Line indicated by: v Mean High Water Mark indicated by:
[ oil or scin line along shore objects [1 survey to available datwny;
T fine shell or debris deposits (foreshore)  [] physical markings;
L1 physical markings/characteristics 7 regetation lines/changes in vegetation types.

[ 1 tidal gauges
3 other list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., walter color is clear, discolored. oily film; watcer quality; general watershed characteristics, cic.).
Explain:
Identify specific pollutants, it known:

“A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily Dows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
regime (e.g2., flow over a rock outcrop or through a culvert), the agencies will took for indicators of flow above and below the break.

“Ibid.






For each wetland, specify the following:

Dircctly abuts? {Y/N) Size{inag Directly abuts? {(Y/N} S* “nacres

Summarize overall hiological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functious of the tributary itseif and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For cach of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological intcgrity of a TNV,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and ifs proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributmry and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Docs the tributary, in combination with its adjacent wetlands (i any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young tor species that are pre in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transter nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indivectly into TNWs, Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section [11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, wliere the non-RPW flows directiy or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands. then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent ta an RPW but that do nat directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I111.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS, THE SUBJECT WATERSAVETLANDS ARE (CHECK ALL
THAT APPLY):

f.  TNWs and Adjacent Wetlands. Check altthat  y and provide size estimates in review area:
] TNwWs: linear feet width (f1), Or, acres,
1 Wetands adjacent to TNWs: ACTTS.

2. RPWs that flow directly or indirectly into TNWs,
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and
tributary is perennial: Hemphill Creek is shown on the USGS topographic map as a perenaial strea
] ‘rributaries of TNW where tributarics have continuous flow “seasonally” (e.g., typically three month
Jjurisdictional, Data supporting this conclusion is provided at Section ILB. Provide rationale indic.
seasonally:



oo}

Provide estimates for jurisdictional waters in the review arca (check all that apply):
BA Tributary waters: 150 linear feet 10 width (f).
[ Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow direetly or indireetly into TNWs,
O Waterbody that is noet a TNW or an RPW, but flows dircctly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Scetion HIL.C,

Provide estimates for jurisdictional waters within the review area (check all that apply):
[TJ Tributary waters: linear feet width (11).
[T1 Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TINWs,
[] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ Wetlands directly abutting an RPW where tributaries typically flow year-round, Provide data and rationale
indicating that tributary is perennial in Scetion 11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[} Wetlands directly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that tributary is
seasonal in Section 111.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is dircetly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres,

5. Wetlands adjacent to but nof divectly abutting an RPYY that flow directly or indirectly into TNWSs,
[] Wetlands that do net directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section [11.C.

Provide acreage estimiates tor jurisdictional wetlands in the review area: acres,

6.  Wetlandsadjacent (o non-RPWs that flow directly or indirectly into TNWs.
[ Wetlands adjacent (o such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: aCres.

7. Impoundments of jurisdictional waters.”
-~ q general rule, the impoundment ol a jurisdictional tributary remains jurisdictional.
v Demonstrate that impoundment was created from “waters of the U.S.,” or
[ Demonstrate that water meets the criteria for one of the categories presented above (I-6), or
[ Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICII COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

1 which are or could be used by interstate or forcign travelers for recreational or other purposes.

™ from which fish or shellfish arc or could be taken and sold in interstate or foreign commerce.

L1 which are er could be used for industrial purposes by industries in interstate commerce.

[T] interstate isolated waters. Explain:

[3 Other factors. Explain:

Identify water body and summarize rationale supportiag determination:

*See Footnote # 3.

? To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

 Prior to asserfing or declining CWA jurisdiction based solely on this categary, Corps Districts will clevate the action to Corps and EPA HQ for
review cousistent with the pracess described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review arca (check all that apply):
[] Tributary waters: linear feet width ().
1 Other non-wetland waters: Acres.
Identify type(s) of waters:
[l Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

1 Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engingers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[1 Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce,
1 Priorto the Jan 2001 Supreme Court decision in “SHANCC,” the review arca would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
1 Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[ Other: (explain, if not covered above);

Provide acreage estimates for non-jurisdictional waters in the review area. where the sole potential basis of jurisdiction is the MBR
factors (i.e.. presence of migratary birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

] Non-wetland waters (i.e., rivers, streams): linear feet width (f1).
[[] Lakes/ponds: acres,

3 Other non-wetland waters: acres. List type of aquatic resource:

[ Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (cheek all that apply):

1 Non-wetland waters (i.e.. rivers, streams): linear feet, width (11).
{1 Lakes/ponds: acres.

1 Other non-wetiand waters: acres. List type of aquatic resource:

] wWetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be ineluded in case file and, where checked

and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
bl a sheets prepared/submitted by or on behalt of the applicant/consultant,
vy Office concurs with data sheets/delineation report.
{71 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study:
U.S. Geological Survey Hydrologic Atlas:
[ r1<GONHD data.
(g 3and 2 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Delwood, 1:24,000.
USDA Natural Resour Conservation Service Soil Survey, Citation: . .
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [} Aerial (Name & Date): .
or X} Other (Name & Date): September 10, 2014,
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific lit
Other information (please specify)

XOOOr 3 00O
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B. ADDITIONAL COMMENTS TO SUPPORT JD:






[ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:












For each wetland, specify the following:

Directly abuts? (Y/N) Size ’ Directlyat =~ ~""" Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to det( 1e if they s :antly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a sig ANt Ne.w. «.ists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial eftect on the chemical, physical and/or biol~~ical integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, dur: n, and frequency of the flow
of water in the tributary and its proximity to a TNW.a1 *** °  “"ons performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine signi solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a ti ry and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the efi . on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, w/  : the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or abs of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are.

{3 Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
Jjurisdictional. Data supporting this conclusion is provided at Section II1.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):

{44 Tributary waters: linear feet width (ft).

28 Other non-wetland waters: 0.81 acres.
Identify type(s) of waters: Open Water Pond B is a jurisdictional pond connected to RPWs through the abutting
wetland and adjoining overflow channel .

3. Non-RPWs? that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
] Tributary waters: linear feet width (ft).
<4 Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
X} Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
m Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section II1.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:  Wetland A directly abuts an offsite seasonal RPW with no break in jurisdiction.

Provide acreage estimates for jurisdictional wetlands in the review area: 0.06 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 111.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.®
As a ge rule, the impou ~ ntof a jurisdicti 1 " i sdictional.
Demonstrate that impounament was created Irom “waters o1 wie U.D.,” Or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):'®

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

#See Footnote # 3.

° To complete the analysis refer to the key in Section I11.D.6 of the Instructional Guidebook.

! Prior to asserting or declining CWA jurisdiction based solely on this categ Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandur.  garding CWA Act Jurisdiction Following Rapanos.









[1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adiacent to TNWs. If the aquatic resource is a TNW,
complete Section 111.A.1 and Section 111.D.1. only; if the aquati e is a wetland adjacent to a TNW, complete
Sections I1I.A.1 and 2 and Section IIL.D.1.; otherwise, see Section 1B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tribu es that typically flow ye:  bund or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the agquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purpos  he tribut _ 1nd all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section II1.B.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section HI.B.3 for all wetlands adjacent to that u ', both o and offsite. The determination

whether a significant nexus exists is determined in Section III.C below.
1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfau: mches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[] Tributary flows through B~ “ist tributaries before entering TNW.

Project waters are ‘iver miles from TNW.
Project waters are ‘iver miles from RPW.
Project waters are ierial (straight) miles from TNW.
Project waters are ierial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.












3.  Non-RPWs® that flow directly or indirectly into TNWs.
3 water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section H1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
[T Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ Wectlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[T Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section I111.B and rationale in Section I11.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[[] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[[] Demonstrate that impoundment was creatcd from “waters of the U.S.,” or
[[] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE]| WATERS, INCLUDING ISOT ATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTEF _ _..TE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):w
" which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be = n and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

L Other factors. Explain:

Identify water body and summarize rationale supporting determination:
P-~vide e¢stimates for jurisdictional waters in the review area (check all that apply):

v Tributary waters: linear feet width (fl).
[C] Other non-wetland waters: acres.

Identify type(s) of waters:
L1 Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

#See Footnote # 3.

* To complete the analysis refer to the key in Section 1ILD.6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

YOUND INFORN" " 7777
ETION DATE FUK ArrROVED JURISDICTIONAL DETERMINATION (J1  July 29, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-01579, Givens Higland Farms, LLC / Jim Boyer

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Buncombe  City: Black Mountain

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.753622 N, -81.972511 W

Universal Transverse Mercator:

Name of nearest waterbody: ut to Swannanoa River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): French Broad
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 7-29-2015
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Ther “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Re(l1llr"uj
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

|8} Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

™ Impoundments of jurisdictional waters

Lot Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 40 linear feet: 2 width (ft) and/or  acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: ] thed by (
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

% Supporting documentation is presented in Section IILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
III.A.1 and Section IILD.I. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 1Il.A.1 and 2 and Section
IIL.D.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource isno TNW, but has year-round (per ial) flow, skip to
Section I11.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section 11L.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documen he existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent we¢  1ds, the significant nexus ¢ ation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area ident d in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with  acent wetlands, complete Section II1.B.1 for the tributary, Section I11.B.2 for any
onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section I1I.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cond**~~--
Watershed size:
Drainage area:
Average annual rainfan: mches
Average annual snowfall: inches

(ii) Physical Characteristire-

(@ ™ shipwitt M
L 1rioutary flows dircetly int~ TNW
[_] Tributary flows through P tibutaries before entering TNW.
Project waters are ‘iver miles from TNW.
Project waters are -iver miles from RPW.
Project waters are ierial (straight) miles from TNW.
Project waters are ierial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary ¢ cteristics ~ * ¢k all that apply):
Tributary is: * ' Natural
LI Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

‘_ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
> Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.















Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
finding is reanired for jurisdiction (check all that apply):

N e 1d waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DAT4 )URCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
reayested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data 5 prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.

R4 U.S. Geological Survey map(s). Cite scale & quad name: NC- Black Mountain.
USDA Natural Resources Conservation Service Soil Survey. Citation: Buncombe County, NC
National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specity):

B. ADDITIONAL COMMENTS TO SUPPORT JD:






A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
ITI.A.1 and Section ITL.D.]I. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections [II.A.1 and 2 and Section
I11.D.1.; otherwise, see Section II1.B below.

1. TNW
Identity TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section I11.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary hasa  icent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands ™ * significant nexus evaluation that combi: for analytical purposes,
the tributary and all of its adjacent wetlands is used whether view area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent 1ds, complete Section II1.B.1 for the tributary, Section I111.B.2 for any
onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section II1.C below.

I.  Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:

Watershed size: Pick Tist
Drainage area:

Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
(] Tributary flows directly into TNW.
" Tributary flows through Pick List tributaries before entering TNW.

Project waters are t river miles from TNW.
Project waters are t river miles from RPW.
Project waters are t aerial (straight) miles from TNW,
Project waters are t aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Naturat
[ Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimate):
Average width: fect
Average depth: fort
Average side slopes

Primary tributary substrate composition (check all that apply):

[ siits [1 Sands [1 Concrete
[] Cobbles [] Gravel [] Muck
[] Bedrock [[] Vegetation. Type/% cover:

[[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/rift'~=~~" ~~—plexes. Lxplain:

Tributary geometry

Tributary gradient (approxunaie average slope): %

(¢) Flow:
Tributary provides for:
Estimate average number u1 now events in review area/year: Pick List
Describe flow regime: .
Other information on duration and volume:

Surface flow is: “haracteristics:

Subsurface flow Explain findings:
[ Dye (or vuiery wst performed:

Tributary has (check all that apply):

[] Bed and banks

] O1IWMS® (check all indicators that apply):

[ clear, natural line impressed on the bank

changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
other (list):
[J Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

] |
0000000

If te~*~-~ other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

L High Tide Line indicated by: [[] Mean High Water Mark indicated by:
[] oil or scum line along shore objects 1 survey to available  um;
[] fine shell or debris deposits (foreshorc) |, physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width):

[J Wetland fringe. Characteristics:

[ Habitat for:
[ Federally Listed species. Explain findings:
" Fish/spawn areas. Explain findings:
s Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

T

Ibid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) ¢ ral Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Charactcristics:

Subsurface flow: Pick List. Explain findings:
(] Dye (or other) test performed:

(¢) Wetland Adjacency Detcrmination with Non-TNW:
[] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Rel-~=~=5" = "™

Project wetlanc /er miles from TNW.

Project waters : al (straight) miles from TNW.

Flow is from: 1

Estimate approximate location of wetland as within the loodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g.. water color is clear, brown, oil film on surface; water quality; general watershed characteristics:
etc.). Explain:
Identity specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
[l Vegetation type/percent cover. Explain:
[ Habitat for:
(] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
™ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an-
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered m e cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Direetly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characterit of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they signific chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists it the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and









Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic rcsource:
Wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPOR™ 7 "G DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, wl  : checked and
reauestea, appropriately reference sources below):

Maps, plans. plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
"] Office does not concur with data sheets/delineation report.

ita sheets prepared by the Corps:

wps navigable waters’ study: .

S.  Hlogical Survey Hydrologic Atlas:
LI USGS NHD data.
] USGS 8 and 12 digit 11UC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Grassy Creek.
USDA Natural Resources Conservation Service Soil Survey. Citation: Ashe County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):

or [] Other (Name & Date):

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law: .
Applicable/supporting scientific literature:
Other information (please specity):

B. ADDITIONAL COMMENTS TO SUPPORT JD:






SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IIL.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under #4pa#oshave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section I1L.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section ITI.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cor **+*-—-
Watershed size: 10
Drainage area: 10.
Average annual rainrau: ~ 54 wmenes
Average annual snowfall: ~ 30+ inches

(ii) Physical Characteristics:

(a) Relationship with TNW:
BJ Tributary flows directly in*~ TN

[ Tributary flows through P ributaries before entering TNW.
Project waters are iver miles from TNW.

Project waters are iver miles from RPW.

Project waters are ierial (straight) miles from TNW.
Project waters are ierial (straight) miles from RPW.

Project waters cross ur serve as state boundaries. Explain: No.

Identify flow route to TNW?: Dutch Creek flows directly into the Watauga River (TNW).

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: X Natural
[ Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 41 feet
Average depth: 2.9 ©~
Average side slopes

Primary tributary substrate composition (check all that apply):

X silts X Sands [ Concrete
X] Cobbles X Gravel O Muck
[ Bedrock [ Vegetation. Type/% cover:

[J Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Streambanks are highly erosive and nearly
vertical in areas. Degradation (erosion) and aggradation (sedimentation) present throughout the reach. In-stream structure is degraded
by deposition throughout.

Presence of run/riffle/pool complexes. Explain: Run/riffle/pool complexes are present but impacted by aggradation
from up-stream eroded streambed an* =~'

Tributary geometry: !

Tributary gradient (apyiuauuaws average slope): 0.002 %

(c) Flow:
Tributary provides for
Estimate average numues u1 nuw cvews in review area/year:
Describe flow regime: perennial.
Other information on duration and volume: Bankfull discharge is estimated (emperical determination from Regional
Curve Equation (NCSU)) at ~610 cfs.

Surface flow is Characteristics: Streamflow is perennial and confined within banks.

Subsurface flo 1dings:
[ Dye (or vwer) wst pertorey;

Tributary has (check all that apply):

X Bed and banks

[XI OHWM® (check all indicators that apply):
X clear, natural line impressed on the bank
[J changes in the character of soil
X shelving
g vegetation matted down, bent, or absent
K

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

leaf litter disturbed or washed away
sec  nt deposition
[ water staining
D other (list):
[ Discontinuous OHWM.” Explain:

b IXXXXX

If fartars other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ physical markings;
[0 physical markings/characteristics [[] vegetation lines/changes in vegetation types.

™ tidal gauges
LJ other (list):

(iii) Chemical Characteristics:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: Water color is generally clear, excluding during storm events. The watershed is moderately developed with
residential, light commercial, agricultural, and open space landuses..

Identify specific pollutants, if known:



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[ Wetland fringe. Characteristics:
[J Habitat for:
[J Federally Listed species. Explain findings:
Fish/spawn areas. Explain findings: Stream classfication Trout (Tr).
] Other environmentally-sensitive species. Explain findings:
Aquatic/wildlife diversity. Explain findings: Evidence of macro-invertebretes was noted during pebble count
assessment. The corridor of the creek support numerous bird species noted during site assessment.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) Gener~' “'etland Characteristics:
Properues:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General ™~ ™ -"-tionship with Non-TNW:
Flow is: Explain:

Surface flow is:
Characteristu,a .

Subsurface flow Explain findings:
[ Dye (or ouict) wst performed:

(c) Wetland Adjacency Determination with Non-TNW:
(] Directly abutting
[[] Not directly abutting
(O Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[0 Separated by bermy/barrier. Explain:

(d) n,~, :z (Re UL SRS R . mvw

rro_]ect wetlan iver miles from TNW.

Project waters rial (straight) miles from TNW,

Flow is from: |

Estimate approaunae socauon of wetland as within the floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Blologlcal Characteristics. Wetland supports (check all that apply)

Riparian buffer. Characteristics (type, average width):

o Vegetation type/percent cover. Explain:

[0 Habitat for:
[[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if ar-
All wetland(s) being considered in the cumulative analysis: t
Approximately ( ) acres in total are being considered 1u we cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II.D:

2, lificant ¢« dings for non-RPW . its adjacent wetl by W ‘he non-RPW flows directly or indi  ly into
Ws. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section III.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. ™ Ws and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[NWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Clear bed and bank differentiation, presence of aquatic macro-inverts, drainage area, stream
morphological and streambed characteristics given above, USGS documentation, photographic documentation.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:












[J Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

¥ Supporting documentation is presented in Section IILF.












For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed: Onsite wetlands and jurisdictional
RPW's provide habitat for herpetofauna and macroinvertebrates. These wetlands have the capacity to provide nutrients and organic
carbon to downstream food webs. Wetlands provide flood storage during rain events and ground water recharge during dry periods.
The wetlands also trap and filter pollutants before reaching seasonal/perennial RPWs on site and Lake Wylie/Catawba River
(TNW).

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:

2, Sie-ificant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
.. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW, Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
O TNws: linear feet width (ft), Or, acres.
[J Wetlands adjacent to TNWs: acres.

2. RPW:s that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Perennial RPW B shows typical morphology and flow of perennial streams for this region and the
determination is supported by the accompanying Stream Reach Evaluation Forms.









or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

0a0a

B. ADDITIONAL COMMENTS TO SUPPORT JD:






TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a T? complete
Section III.A.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to 2a TNW, complete Sections [IL.A.1 and 2
and Section II1.D.1.; otherwise, see Section 11[.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that tvoically flow year-round or have continuous flow at least seasonally (e.g., typicallv 3
months). A wetland that directly abu 1n RPW is also jurisdictional. If the aquatic resource is not a TNW, but has und
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with peren w,
skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law,

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
watert y has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with a  .ent wetlands, complete Section I11.B.1 for
the tributary, Section If1.B.2 for any onsite wetlands, and Section II1.B.3 for all wi  1ds adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

I. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Condi**~—~*
Watcrshed size:
Drainage area:
Average annual rainfau. niches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relation with TNW:
[ Tributary flows directly i+~ TRIW/,

] Tributary flows througl tributaries before entering TN'W.
Project waters are iver miles from TNW.

Project waters are iver miles from RPW.

Project waters are werial (straight) miles from TNW.

Project waters are werial (straight) miles from RPW.

Project waters cross ui scive as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[] Artificial (man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generalty and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (cstimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [] Concrete
[ Cobbles [ Gravel [ Muck
[] Bedrock [] Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/riffle/~~~! ~~~plcxes. Explain:

Tributary gcometry: 1

Tributary gradient (approximate average slope): %o
(c) Flow:

Tributary provides for: Pic  List

Estimate average number of flow events in review area/ycar: 1
Describe flow regime:

Other information on duration and volume:

Surface flow is: F List. Characteristics:

Subsurface flow: Pick List. Explain findings:
L] Dye (or other) test performed:

Tributary has (check all that apply):

M1 Bed and banks

o, OHWM® (check all indicators that apply):
clear, natural line impressed on the bank [] the presence of litter and debris
changes in the character of soil destruction of terrestrial vegctation
shelving the presence of wrack line
vegetation matted down, bent, or absent sediment sorting
leaf litter disturbed or washed away scour
scdiment deposition multiple observed or predicted flow events
] water staining abrupt change in plant community
other (list):
[] Discontinuous OHWM.” Explain:

| | | |
I o

O

H factors other than the OHWM were used to determine Jateral extent of CWA jurisdiction (check all that apply):

[l High Tide Line indicated by: [] Mean High Water Mark indicated by:
] oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
(] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width):
[] Wetland fringe. Characteristics:
] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:

°A natural or man-made discontinuity in the OHWM does not necessarily sever ion (¢.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where 5 a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the 2 ies will look 1or indicators of flow above and below the break.

“Ibid.



[ Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:

(a) General Wetland istics:
Properties:
Wetland size: acres

Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundarics. Explain:

(b) General ™ ™ '“ionship with Non-TNW:
Flow is Explain:

Surface flow is: *
Characteristics:

Subsurface flow: Explain ﬁndmgs
[] Dye (or ower j west performed:

(¢) Wetle ~ ° "icency Determination with Non-TNW:
(] Direcuy abutting
[[] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[1 Ecological conncction. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (R--+-=-45= +~ ™MW

Project wetla iver miles from TNW.

Project water rial (straight) miles from TNW.

Flow is from

Estimate approximawe wcauon of wetland as within the 1 t floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface: water quality; general watcershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply)

Riparian buffer. Characteristics (type, average width):

[ Vegetation type/percent cover. Explain:

[] Habitat for:
[] Eederally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (ifa—-"
All wetland(s) being considered in the cumulative analysis :
Approximately ( ) acres in total are being considerea m wie cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itseif and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biningical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with  of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/o iologica rity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and trequency of the flow









[[] Lakes/ponds: acres.
[1 Other non-wetland waters: acres. List type of aquatic resource:
1 wetands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

1 Non-wetland waters (i.c.. rivers, streams): linear feet, width (ft).
[1 Lakes/ponds: acres.

] Other non-wetland waters: acres. List type of aquatic resource:

] Wetlands: acres.

SECTION1V: DAT “"“URCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and rcquested, appropriately reference sources below):
K2 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
1y Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Shelby.
USDA Natural Resources Conservation Service Soil Survey. Citation: Cleveland County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is; (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [] Other (Name & Date):
Previous dctermination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

oog OO0 X Ogo

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Scction 1V of the JD Form Instructional Guidebook.

SEC D INF~™** TION
A IN DA’ & 2 <t APPROVED JURISDICTIONAL DETERMINATION (ID): July 29, 2015
B

DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-01215, Forest Creek Properties, LLC / James Crowther

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Caldwell City: Collettsville

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.951474 N, -81.661388 W

Universal Transverse Mercator:

Name of nearest waterbody: Mulberry Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River

Name of watershed or Hydrologic Unit Code (HUC): Catawba River
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...} are associated with this action and are rccorded on a different ID
form.

D. RFVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 6-8-2015
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Thert “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Reniiireu)
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
Thert ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

TNWSs, including t  torial seas
Wetlands adjacent to INWs
Relatively permanent waters” (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow rectly into TNWs
Wetlands directly ab _ t flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 20 linear feet: 3 width (ft) and/or  acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on ¢y OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 11 below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

¥ Supporting documentation is presented in Section IILF.












evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands It is not apnropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its  acentw: n« - between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wctlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood watcrs reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section II1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
X Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: the UT to Mulberry Creek is a blue line stream on the USGS topographic map, NC-Collettsville Quad which in North
Carolina means it flows more than 3 months out of the year making it a perennial stream.

Tributaries of TN'W where tributaries have continuous flow * onally” (i typically three months each year) are jurisdictional.

Data supporting this conclusion is provided at Scction IIL.B. Providc rationalc indicating that tributary flows se  nally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

3.  Non-RPWs?® that flow directly or i ectly into TNWs.
1] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section [11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section [11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

#See Footnote # 3.






Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corp  vigable waters’ study: .
U.S. weological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Collettsville.
USDA Natural Resources Conservation Service Soil Survey. Citation: Caldwell County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [_] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JID Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 24, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-01424, Violet Bare

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Ashe City: Lansing

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.765423 N, -82.112203 W

Universal Transverse Mercator:

Name of nearest waterbody: Little Phoenix Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: New River

Name of watershed or Hydrologic Unit Code (HUC): New / 05050001

®7 Check if map/diagram of review area and/or potential jurisdictional arcas is/are available upon request.
Check if other sites (e.g.. offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 7-24-2015
Field Determination. Date(s):

SECTION SUMMARY OF FINDINGS
A. RHA{ TION 10 DETERMINATION OF JURISDICTION.

Ther “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Re(nnrﬂqj
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required|

I. Waters of the U.S. ‘
a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
n Relatively permanent waters* (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 130 linear feet: 5 width (ft) and/or  acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: | L
Elevation of established OHWM (if known):

2. Nan-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

* Boxes checked below shall be supported by completing the appropriate sections in Section I11 below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally™ (e.g.,
typically 3 months).

* Supporting documentation is presented in Section IILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
III.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 and Section
IIL.D.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent’™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section I11.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section I111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section H11.B.1 for the tributary, Section IIL.B.2 for any
onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section III.C below.

1.  Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditinne-

Watershed size: it
Drainage area: it
Average annual rainfaii: inches
Average annual snowfall: inches

(i) Physical Characteristics:
@ " i TIW:
+ 1nouwary 1lows airectly into TN'W.
«_ Iributary flows through Pick List tributaries before entering TNW.

Project waters are ‘iver miles from TNW.
Project waters are ‘iver miles from RPW.
Project waters are serial (straight) miles from TNW.
Project waters are serial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary ¢ cteristics (check all that apply):
Tributary is: |_{ Natural
[] Artificial (man-made). Explain:
[1 Manipulated (man-altered). Explain:

* Note he Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.






2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) g AAAAA T T Ty At Lt Il WT L TATIYT .
F
Surface flow is: Pick List
Characteristics:
Subsurface flow: . Explain findings:

(] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
(] Directly abutting
[J Not directly abutting
(] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

(d) Proximity (R-*-* -~ ™"W

Project wetla ‘iver miles from TNW.

Project watet rial (straight) miles from TNW.

Flow is from

Estimate approximate 1ocauon of wetland as within the loodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
(] Riparian buffer. Characteristics (type, average width): .
(] Vegetation type/percent cover. Explain:
[J Habitat for:
(] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an-
All wetland(s) being considered in the cumulative analysis: |
Approximately ( ) acres in total are being considered in me cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow rteristics and function itary itself and the functions performed by any
wetlands adjacent to the tributary to determine u wiey significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the followi.  iituations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insuostantial effect on the chemical, physical and/or bi integrity of a TNW. Consi  itions when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and






F.

[F] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section 111.).2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section I1L.C.

Provide acreage estimates for jurisdictional wetlands in the rcview area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
A< q general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED {INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
AY L, THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:
[ Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Pravide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
11 Other non-wetland waters: acres.
Identify type(s) of waters:
™ Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

]I potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplements.

[F] ®-view area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review  a would have been regulated based on the
“Migratory Bird Rule™ (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,

presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional ju nt (check all
that apply)

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
.. Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

? To complete the analysis refer to the key in Section IT1.D.6 of the Instructional Guidebook.
¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION 1V: DATA SOURCES.

A.  ING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
ropriately reference sources below): '
5, plans, plots or plat submitted by or on behalf of the applicant/consultant:
sheets prepared/submitted by or on behalf of the applicant/consulitant.
L) Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corr v ole waters’ study: .
U.S. weological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Jefferson.
USDA Natural Resources Conservation Service Soil Survey. Citation: A : County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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