APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 2, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-00124, Sherilyn and James Lavrensons

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Lincoln City: Denver
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.525047 N, 80.985133 W
Universal Transverse Mercator:
Name of nearest waterbody: Little Creek (Lake Norman)
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Lake Norman (Little Creek)
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba (0305101)
D Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: February 2, 2015
Field Determination, Date(s);

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are ng “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.

[Requiréd]
Waters subject to the ebb and floiv of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There g:;&ii‘iar‘:"‘waters of the U8 within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S,
a. Indicate presence of waters of U.S. in review area (check all that apply): !

X TNWSs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPW's that flow directly or indirectly into TNWs
4  Impoundments of jurisdictional waters
[[1  Isolated (interstate or intrastate) waters, including isclated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width {ft) and/or 0.5 acres.
Wetlands: acres,

¢. Limits (boundaries) of jurisdiction based on: Established by OHWM:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.
? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,

typically 3 months).
¥ Supporting documentation is presented in Section IILF,



A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent fo TNWs. If the aquatic resource is a TNW, complete Section
ITLA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITI.A.1 and 2 and Section
IIL.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW: Lake Norman (Little Creek).
Summarize rationale supporting determination: Large watershed, waterway can and has and does support navigation of non-
motorized and motorized boats™

2.  Wetland adjacent to TNW ,
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section IILD.2. If the aquatic resource is a wetland directly abutfing a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the fributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IT1.B.1 for the tributary, Section III.B.2 for any
onsite wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is defermined in Section IIE.C below. '

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i} General Area Conditions:
Watershed size: Pi 5
Drainage area: Pick L,g“gf
Average annual rainfall: inches
Average annual snowfall; inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary tlows directly into TNW.
[ Tributary flows through P

Project waters are Pick

Project waters are Piek] st river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pi “f aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®: .
Tributary stream order, if known: . ]

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural

”

+ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features penerally and in the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Averape side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

] silts (1 Sands [] Conerete
] Cobbles 1 Gravel 1 Muck
[ Bedrock [J Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick.Eist

Tributary gradient (approximate average slope): %

{c) Flow: . e
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick 1ist
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface Jow: Pick List. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[ Bed and banks

OHWM? (check all indicators that apply):
[ clear, natural line impressed on the bank'
[[] changes in the character of soil
[ shelving
[ vegetation matted down, bent, or absént
[] leaf litter disturbed or washed away
[ sediment deposition
[] water staining
[ other (list):

] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I | |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that appiy):

High Tide Line indicated by: -] Mean High Water Mark indicated by:
[ oil or scum line along shore objects [] survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list);

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify spc;ciﬁc pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[] Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:

A, natura] or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.



[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:
\

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Rclatlonshm with Non-TNW:
Flow is: ] .

Surface flow is: Pick-List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[ Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain;
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are P k: Ll'st acrial (straight) miles from TNW.
Flow is from: PickLis
Estimate approximate locat[on of wetland as within the Pick List floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iif) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain:

] Habitat for:
[[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered in the cumulative analysis: Pick T Llst
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in_acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biclogical integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in
the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions ebserved or known to occur should be documented below:.

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWSs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section I1.D:

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section [ILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT

APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
XK TNWs: linear feet width (ft), Or, 0.5 acres.
[C] Wetlands adjacent to TNWSs: acres.

RPWs that flow directly or indirectly into TNWs,
] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary

is perennial:
[J Tributaries of TNW where tributaries have continuous flow “seasonally” (c.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review a.rc:; (check all that apply):

[ Tributary waters: linear feet width (ft).
[J oOther non-wetland waters: acres.
Identify type(s) of waters:

Non-RPWs?® that flow directly or indirectly into TNWs.
[] Waterbody that is not a TN'W or an RPW, but flows directly or indirectly into a TN'W, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check ali that apply):
] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters: .

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
[ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands,
[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

8See Footnote # 3.



[] Wetlands directly abutting an RPW where tributarics typically flow “seasonally.” Provide data indicating that tributary is
scasonal in Section LB and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly info TNWs.
[ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
sirnilarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review arca: acres.

7. YImpoundments of jurisdictional waters.®
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[ Demonstrate that impoundment was created from “waters of the U.S.,” Lake Norman was formed by the impoundment of the
Catawba River, including Little Creek, a TNW at the project location.
[[] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[l Demonstrate that water is isolated with a nexus to commerce (sce E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"

[ which are or could be used by interstate or foreign travelers for recreational or other purposes.
[] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[T1 which are or could be used for industrial purposes by indusiries in interstate commerce.

[] Interstate isolated waters. Explain:

[[] Other factors. Explain:

Identify water body and sumimarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
1 Other non-wettand waters: acres.

Identify type(s) of waters:
1 Wetlands: acres. .

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[J 1f potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplements.

[0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce,
[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratery Bird Rule” (MBR).
[ Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[l Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MER factors (i.c.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all
that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
0 Lakes/ponds: acres.
[1 Other non-wetland waters: acres. List type of aquatic resource:
1 wetlands: acres.

? To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
1" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Distriets will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corp/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

] Non-wetland waters (i.¢., rivers, streams): linear feet, width (ft).

] Lakes/ponds: acres.

{_] Other non-wetland waters: acres. List type of aquatic resource:

[ wWetlands: acres. -

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference souirces below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[1 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Lake Norman North.
USDA Natural Resources Conservation Service Soil Survey, Citation: Lincoln County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting sclentific literature:
Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the ID Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (ID): February 2, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, 2015-00136, Scott Oldenbury

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Lincoln City: Denver
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.480411 N, 80.964384 W
Universal Transverse Mercator:
Name of nearest waterbody: Catawba River (Lake Norman)
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba (0305101)
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form. ’

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X Office (Desk) Determination. Date: February 2, 2015
[Z] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are ng “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Required]
Waters subject to the e¢bb and flow of the tide.
1 wWaters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Kré “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. " Indicate presence of waters of U.S. in review area (check all that apply): '

B TNWs, including teritoriat seas
Wetlands adjacent to TNWs
[C]  Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
[  Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
[  Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
{1  Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
B4  Impoundments of jurisdictional waters
O Isolated (interstate or intrastate) waters, including isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft} and/or 0.5 acres.
Wetlands: acres. .

¢. Limits (boundaries) of jurisdiction based on: Established by @QHWM!
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months). ,

? Supporting documentation is presented in Section IILF,



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
IILA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2 and Sectien
ITLD.1.; otherwise, see Section IXLB below.

1. TRW
Identify TNW: Catawba River (Lake Norman)..
Summarize rationale supporting determination: Large watershed, waterway can and has and does support navigation of non-
motorized and motorized boats. -

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs5), i.e. tributaries that typieally flow year-round or have continuous flow at least seasonally (¢.g., fypically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purpeses,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wethands, complete Section 1ILB.1 for the tributary, Section 1IL.B.2 for any
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section ITLC below.

1. Characteristics of non-TINWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage arca: IPick List
Average annual rainfall: inches
Average annual snowfall; inches

(ii) Physical Characteristics:
(2) Relationship with TN'W:
[ Tributary flows directly into TNW.
[ Tributary flows through Pick List tributaries before entering TNW.

Project waters are PlckLlst| river miles from TNW.

Project waters are Pick List river miles from RPW.

Project watcrs are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNWS:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:

4 Note that the Instructional Guidebook centains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area to flow into tributary b, which then flows into TNW,



[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition {check all that apply):

[ silts ['] Sands [] Conerete
[J Cotbles [] Gravel [ Muck
(] Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool <o comp]excs Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/ycar: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick Lisf. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[[] Bed and banks

O OHWMS (check all indicators that apply): -
L] clear, natural line impressed on the bank
] changes in the character of soil
1 shelving
[1 vegetation matted down, bent, or absent
(1 lcaflitter disturbed or washed away
[ sediment deposition
[ water staining
[ other (list):

(1 Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

] | I |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[] High Tide Line indicated by: [] Mean High Water Mark indicated by:
[ oil or scum line along shore objects [1 survey to available datum;
(] fine shell or debris deposits (foreshore) [ physical markings;
[] physical markings/characteristics (] vegetation lines/changes in vegetation types.

[ tidal gauges
O other (list):

(iii) Chemical Characteristics: _
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; peneral watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)
[1 Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:

¢A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows undersround, or where the
OHWM has been removed by development or agricultural practices). Where there is a break'in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
s

Ibid.



] Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Plck Llst river miles from TNW.
Project waters are Plck List acrial (straight) miles from TNW,
Flow is from: Plck Ltst
Estimate approximate - Tocation of wetland as w1th1n the Pick List floodplain,

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width):

[l Vegetation type/percent cover. Explain:

[ Habitat for;
] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N)} Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological infegrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine



significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solcly determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapnnos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWSs, or to
reduce the amount of pollutants or flood waters reaching a TNW? h

s Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+ Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biologicai
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be decumented below:

I. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs,
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
X TNWs: linear feet width (ft), Or, 0.5 acres.
[ Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
[ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional, Provide data and rationale indicating that tributary
is perennial:
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows seasonalty;

Provide estimates for jurisdictional waters in the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
[7] Other non-wetland waters: acres.
Identify type(s) of waters:
3. Non-RPWs® that flow directly or indirectly into TNWSs. '
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
Jjurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[T] Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.DD.2, above, Provide rationale indicating that wetland is
directly abutling an RPW:

[[] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section II1.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

¥See Footmote # 3,



E.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5.  Wetlands adjacent to but not directly abutting an RPW that flow dircctly or indirectly into TNWs.
[l Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6.  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.?
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.)” or
B Demonstrate that water meets the critetia for one of the categories presented above (1-6), Lake Norman was formed by the
impoundment of the Catawba River, a TNW at the project location. or
- [ Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"

[ 1 which are or could be used by interstate or foreign travelers for recreational or other purposes.

[[7 from which fish or shellfish are or conld be taken and sold in interstate or foreign commerce,

[ which are or could be used for industrial purposes by industries in interstate commerce.

L1 Interstate isolated waters. Explain:

] Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review arca (check all that apply):
[1 Tributary waters: linear feet width (f1).
[71 Other non-wetland waters: acres.

Identify type(s) of waters:
L1 Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[Tl 1f potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delincation Manual and/or appropriate Regional Supplements.

[l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,™ the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[] Wwaters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
L] Other: {explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):

[l Non-wettand waters (i.c., rivers, streams):; linear feet width (ft).
[ Lakes/ponds: acres.

[ ] Other non-wetland waters:  * acres. List type of aquatic resource;

[l Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
finding is required for jurisdiction (check all that apply):

[ Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).

[ Lakes/ponds: acres.

* To complete the analysis refer to the key in Section HLD.6 of the Instructional Guidebook.
I Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action fo Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Other non-wetland waters: acres. List type of aquatic resource:
[} Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
L] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[1 USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
1.S. Geological Survey map(s). Cite scale & quad name: Lake Norman South.
USDA Natural Resources Conservation Service Soil Survey. Citation: Lincoln County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be compieted by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION

A,
B.

C.

REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 3, 2015

DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2012-01916, Macon County / Attn.: Derek Roland

PROJECT LOCATION AND BACKGROQUND INFORMATION:

State: NC County/parish/borough: Macon City: Franklin

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.203517 N, 83.376731 W

Universal Transverse Mercator:

Name of nearest waterbody: UTs to Little Tennessee River and Little Tennessee River (Lake Emory)

Name of nearest Traditional Navigable Water (TNW) into which the aqualic resource flows: Little Tennessee River

Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee River (06010202)

B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[[] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[J Office (Desk) Determination. Date:
[ Field Determination. Date(s): December 9, 2014

SECTION II: SUMMARY OF FINDINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR. part 329) in the review
area, [Required)

[] waters subject to the ebb and flow of the tide.
[X] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There AFe “waters of the U.S.™ within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required]

1. Waters of the U.S,

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial scas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPW's that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isclated {interstate or intrastate) waters, including isolated wetlands

DOOOXOKKX

b. Identify (estimate) size of waters of the U.S. in the review arca:
Non-wetland waters: 2,961 linear feet: 300 width (ft) and/or acres. (TNW)
Wetlands: 5.983 acres. (wetlands abutting TNW)

Non-wetland waters: 2,715 linear feet: 10 width (ft) and/or acres. (UTs that are RPWs)
Wetlands: 1.78 acres. (wetlands abutting UTs that are RPWs)

Non-wetland waters: 1,691 linear feet: 6 width (ft) and/or acres. (UTs that are RPWs with seasonal flow)
Wetlands: 0.02 acres. (wetlands abutting RPWs with seasonal flow)

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual
Elevation of established OHWM (if known):

! Boxes checked below shall be supported by completing the appropriate sections in Scction ITI below.
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “scasonally”

{c.g., typically 3 months).



2. Non-regulated waters/wetlands (check if applicable):®
[Z] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITLA.1 and Section IT1.D.1. only; if the aquatic resource is a wetland adjacent to a TN'W, complete Sections 111.A.1 and 2
and Section ITI.D.1.; otherwise, see Section 1II.B below.

I. TNW
Identify TNW: Little Tennessee River (Lake Emory).
Summarize rationale supporting determination: Large watershed, waterway can and has and does support navigation of non-
motorized and motorized boats. In the past this section of river was used for interstate commerce transport by light,

shallow draft boats.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”: Flows directly into associated TNW.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.I for
the tributary, Section III.B.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Charaecteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 198 square miles
Drainage area: 120 &@Lgs:“

Average annual rainfall: 54.47 inches
Average annual snowfall: 5.7 inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
& Tributary flows through 2 tributaries before entering TNW.

Project waters are 1 (or less) river miles from RPW

Project waters are ‘1 (or Iess) aerial (straight) miles from TNW.
Project waters are 1 I:(or less less) zerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

3 Supporting documentation is presented in Section 1ILF.
* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.



Identify flow route to TNW?*: UTs flow into the Little Tennessee River.
Tributary stream order, if known: First.

(b) General Tributary Characteristics {check all that apply):
Tributary is: <] Natural
] Anificial (man-made). Explam . .
[] Manipulated (man-altered). Explain: .

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary subsirate composition (check all that apply):

X silts [X] Sands [ Concrete
[X] Cobbles [] Gravel ] Muck
B4 Bedrock [ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explaln Mostly stable; evidence of sediment
deposition in tributaries from surroundmg runoff

Tributary geometry: Relafively strai ﬁFﬁEﬁ?

Tributary gradient (approximale average slope): 8 %

(c) Flow:
Tributary provides for: Seasonal flow
Estimate average number of flow events in review areafyear: 7-5
Describe flow regime: Tributaries flow are assisted by the presence of abutting wetlands and adjacent
groundwater seeps which provide most of the baseflow. During the winter, water levels tend to increase and during the late
summer to early fall the water levels tend to decrease.
Other information on duration and volume:

Surface flow is: Discrete and confined. Characteristics: Continuous bed and bank.

Subsurface flow: Pick List. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

X1 Bed and banks

X1 OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank
Bd changes in the character of soil
[} shelving
] vegetation matted down, bent, or absent
[ teaf litter disturbed or washed away
B sediment deposition

water staining

[ other(list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OOXRXKX

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[] High Tide Line indicated by: [0 Mean High Water Mark indicated by:
O oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[T other (list):

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the siream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated 1o the waterbody's flow
;egime (e.z., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.



(iii) Chemical Characteristics:
Characterize tributary (e.g., water color Is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

. (iv} Biological Characteristics. Channel supports (cheek all that apply):
Riparian corridor. Characteristics (type, average width): Forested wetlands, herbaceous wetlands, narrow upland
forested areas,; typically 20-30 ft width.

] Weiland fringe. Characteristics: forested and herbaceous wetland fringe.

Bd Habitat for:
[C] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
X Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[ Dye (or other) test performed:

{c} Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[I Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[ Separated by berm/barricr. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands arc Pick List river miles from TNW.
Project waters are P. Pick Iﬁﬁcr:al (straight) miles from TN'W.
Flow is from: Pick List.

Estimate approximate ate location of wetland as within the Pick List floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is cIcar brown, oil film on surface; water quality; genéral watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iif) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ Vegetation type/percent cover. Explain: ; >

[] Habitat for:
[] Federally Listed species. Explain findings:
{ ] Fish/spawn areas, Explain findings:
] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately () acres in total are being considered in the cumulative analysis.

For cach wetland, specify the following:



Directly abuts? (Y/N) Size (in acres) Direct]y abuts? {Y/N) Size {in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biclogical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, er to reduce the amount of pollutants or flood waters reaching a TNW?

®  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or’
biclogical integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below: .

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section HID:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
B TNWs: 2,961linear feet 300 width (f), Or, acres.
Wetlands adjacent to TNWs: 5.983 acres,

2. RPWs that flow dircetly or indirectly into TNWs.

[ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: UTs to Little Tennessee River exhibits indicators of ordinary high water marks (OHWM)
including developed bed and bank, scour, presence of litter and debris, destruction of terrestrial vegetation, sediment
sorting and deposition, leaf litter washed away. Several of the UTs to Little Tennessee River are depicted as a solid
blue line on the USGS 7.5 minute quadrangle map Franklin and Corbin Knob and the most current Natural Resource
Conservation Service Soil Survey for Macon County. Solid blue line features on these mapping conventions typically
represent perennial streams. Perennial flow has been observed by Corps representatives during several visits to the
Franklin, North Carolina vicinity.

E Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide ralionale indicating that tributary flows
seasonally: First order tributaries with small drainage areas (less than 40-acres); poor to moderate defined bed and
bank with large areas of loesing definition in abutting wetlands; poorly defined riffle-pool morphology; poor aquatic
habitat and presence of macrobenthic populations.

Provide estimates for jurisdictional waters in the review area (check all that apply):



Tributary waters: 2,751 linear feet 10 width (ft). (RPWSs UTs with year-round flow)
I Tributary waters: 1,691 linear feet 6 width (ft). (RPWs UTs with seasonal flow)

[1 Other non-wetland waters: acres.
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs,
[T Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
[ Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Bd Wetlands direcily abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IT1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Flows directly into associated tributary.

B Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW: Flows directly into associated tributary..

Provide acreage estimates for jurisdictional wetlands in the review area: 1.78 acres (for wetlands abutting RPWs with year-
round flow). 0.02 acres (for wetlands abutting RPWs with seasonal flow).

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. .
[T Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review arca: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
] Demonstrate that impoundment was created from “walers of the U.8.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[[] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[[1 which are or could be used by interstate or foreign travelers for recreatienal or other purposes.
[] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
1 which are or could be used for industrial purposes by industries in interstate commerce.

[T Interstate isolated waters. Explain:

[ Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

*Sce Footnote # 3.

* To complete the analysis refer (o the key in Section I11.D.6 of the Instructional Guidebook.

% Prior to asserting or declining CYWA. jurisdiction based solcly on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



[ Tributary waters: linear feet width (ft).
[] Other non-wetland waters: acres.

Identify type(s) of waters: -
Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
] waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors {i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
[F] Weltlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
1 Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.

Office concurs with data sheets/delineation report.

[ Office does not concur with data sheets/delineation report.
[7] Data sheets prepared by the Corps:
Corps navigable waters® study: .
[ U.S. Geological Survey Hydrologic Atlas:

[J USGS NHD data.

[] USGS 8 and 12 digit HUC maps.
K U.S. Geological Survey map(s). Cite scale & quad name: Franklin and Corbin Knob.
USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC
[X] National wetlands inventory map(s). Cite name: Larger wetland next to Little Tennessee River is shown on the NWI
webmapper.
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ Aerial (Name & Date):Macon County GIS webscrver 2010,

or [X Other (Name & Date):Field evaluation 10-21-14 through 10-23-14,

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JI» Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 3, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01007, Mellonee and Carrcll Owenby

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Catawba City: Newton
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.630215 N, 81.159564 W
Universal Transverse Mercator:
Name of nearest waterbody: UT to Pinch Gut Creek & Pinch Gut Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: South Fork Catawba River
Name of watershed or Hydrologic Unit Code (HUG): South Catawba (03050102)
| Check if map/diagram of review area and/or potential jurisdictional -areas is/are available upon request.
Check if other sites (¢.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
JJZ  Office (Desk) Determination, Date:
] Field Determination, Date(s): June 26, 2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

vttt

There Avé o, “ravigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required] )

Waters subject to the ebb and flow of the tide,

Waters are presently used, or have been used in the past, or may be susceptible for use to transport.interstate or foreign commerce,

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Aré “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Reguired]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow- directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow direcily or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws :
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

EOOOXNOXEE

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 2500 linear feet: 2-4 width (ft) and/or acres.
Wetlands: 0.31 acres.

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation. Manual
Elevation of established OHHWM (if known):

2.  Non-regulated waters/wetlands (check if applicable):3
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I1I below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IIT.A.I and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section ITILD.1.; otherwise, see Section IIL.B below.

1L TNW
Identify TNW:
Summarize rationale supporting determination: Large watershed, waterway can and has and dees support navigation of non-
motorized and motorized boats.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™;

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanoes have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITI.B.1 for
the tributary, Section III.B.2 for any onsite wetlands, and Section IX1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Seetion ITL.C below.

1. Characteristics of non-TINWs that flow directly or indirectly into TNW

(i General Area Conditions:
Watershed size:
Drainage area: ? ist
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
1 Tributary flows directly into TNW TNW

é river miles from RPW.

Project waters are
Project waters are | st aerial (straight) miles from TNW. '
Project waters ate Ple ; 1st aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNWS;
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural

-

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tibutary b, which then flows into TNW.



[] Artificial (man-made). Explain:
L] Manipulated (man-altered). Explain;

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Primary tributary substrate composition (check all that apply):

[ silts ] Sands ] Concrete
] Cobbles 1 Gravel 1 Muck
[ Bedrock ] Vegetation. Type/% cover:

[[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/riffle/pool complexes. Explain: . -
Tributary geometry: Pick List

Tributary gradient {approximate average slope): %

(c) Flow: )
" Tributary provides for: Pick List o
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pidke List. Characteristics:

fosnont ket ek

Subsurface flow: Pick List. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

] OHWMS? (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
] shelving
O vegetation matted down, bent, or absent
[1 Ieaf litter disturbed or washed away
[1 sediment deposition

[ water staining

[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I o [ o

If factors other than the OH'WM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[Z] High TideLine indicated by: . Mean High Water Mark indicated by:
[1 oil or scum line aleng shore objects [T survey to available datum;
[ fine shell or debris deposits (foreshore) [ physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

] tidal gauges
[J other (list):

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[J Wetland fringe. Characteristics:
O Habitat for:
[] Federally Listed species. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or.through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid. '



[1 Fish/spawn areas. Explain findings: .
[I Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings: -

2, Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(2) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

b) Gcneral Flow Relatlonshlg with Non-TINW:

Surface flow is: Pick List

Characteristics:

Subsurface flow: Pick Lisf. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW;
[] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

{d) Proximity (Relationship) to 0 TNW
Project wetlands are [’..1 "t river miles from TNW,
Project waters are Pick: ;List Caerial (straight) miles from TNW.
Flow is from: E}k .

Estimate approximate location of wetland as w1thm the Pick List

floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific poliutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width):

[l Vegetation type/percent cover. Explain:

[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other envirenmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis; Pick List
Approximately ( ) acres in total are being considered i in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? {Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by any wetlands adjacent fo the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.



Considerations when evaluzating significant nexus include, but are not limited to the volume, duration, and frequency of the
flow of water in the fributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on anyspecific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanes Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

o Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢  Does the tributary, in combination with its adjacent wetlands {if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

+  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RFW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
[7] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

B Tributaries of TNWSs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: UT to Pinch Gut Creek & Pinch Gut Creek exhibits indicators of ordinary high water marks
(OHWM) including developed bed and bank, scour, presence of litter and debris, destruction of terrestrial vegetation,
sediment sorting and deposition, leaf litter washed away. Pinch Gut Creek is depicted as a solid blue line on the USGS
7.3 minute quadrangle map Newton and the most current Natural Resource Conservation Service Soil Survey for
Catawba County. Solid blue line features on these mapping conventions typically represent perennial streams.
Perennial flow has been observed by Corps representatives during visits o the- Newton, North Carolina vicinity.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale.indicating that tributary flows

seasonally: -

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 2500 linear feet 2-4 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3.,  Non-RPWs?® that flow directly or indirectly into TNWs.
Waterbody that is not a TN'W or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
| Tributary waters: linear feet width {ft).

Other non-wetland waters: acres.

Identify type(s) of waters: .

¥See Footnote # 3,



E.

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Bl Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Flows directly into associated tributary.

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.31acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlandsadjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[[1 Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"*

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[::] which are or could be used for industrial purposes by industries in interstate commerce.

[] Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination: .
Provide estimates for jurisdictional waters in the review area (check all that apply):

[Z] Tributary waters: linear fect width (ft).
[ Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[-] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain: .
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook:
19 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



[] Non-wetland waters (i.c., rivers, streams): linear feet width (fi).

[0 Lakes/ponds: acres. -
[.] OCther non-wetland waters: acres. List type of aquatic resource:
[1 Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review arca that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction {check all that apply):

[] MNon-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[] Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
] wWetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
B Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Newton.
USDA Natural Resources Conservation Service Soil Survey, Citation: Catawba County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929}
Photographs: [ ] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicablefsupporting case law:
Applicable/supporting scientific literature:
Other information {please specify):

Oofd XX
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 13,

2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, SAW-2015-00182, Andrew Mashburn

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located at 18253 John
Connor, Cornelius, NC 28031

State: NC County/parish/borough: Meckelenburg City: Cornelius
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.46333N, -
80.92575W
Universal Transverse Mercator:
Name of nearest water body: Catawba River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:
. Name of watershed or Hydrologlc Unit Code (HUC): Upper Catawba
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this actionand are recorded

on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY)
. Office (Desk) Determination. Date: February 13, 2015
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Afenn “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)

in the review area. [Required)]
E] Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

comunerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There g?é “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indlcate presence of waters of LS. in review area (check all that apply): !

TNWs, including territorial seas

Wetlands adjacent to TNWs

Relatively permanent waters® (RPWs) that flow directly or indirectly into TNW

, Non-RPWs that flow directly or indirectly into TNWs

Wetlands directly abutting RPW's that flow directly or indirectly inte TNWs

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

B Impoundments of jurisdictional waters

Isolated {interstate or irtrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 0.10 acres.

Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Established by OHWM;
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicab]e):"’
Potentially jurisdictional waters and/or wetlands were assessed within the review area and defermined fo be not

jurisdictional. Explain:

1
! Boxes checked below shall be supported by completing the appropriate sections in Section 1T below.
2 For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).
3 Supporting documentation is presented in Section IILF.



TNWs AND WETLANDS ADJACENT TO TNWs.

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IIL.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITI.A.1 and 2 and Section IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT 1S NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RP'Ws), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abufs an RPW is also jurisdictional. If the aquatic resource.is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abuf an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
stgnificant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a fraditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significan{ nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation'must constder the tributary in combination with all of its adjacent wetlands, This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacént wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section ITI.B.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditioas:

Watershed size: K List
Drainage area: ";ﬁ;’lck'Lls'f
Average annual rainfall: inches
Average annnal snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into into TNW.
] Tributary flows through Pick Tt tributaries before entering TNW.

et

st river miles from TNW.,

t river miles from RPW.

Project waters are P f aerial (straight) miles from TNW.
Project waters are i?i(: h_; aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW>:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply}):

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

5 Flow route can be described by identifving, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



Tributary is: [ Natural
[] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Fributary properties with respect to top of bank (estimate):
Average width: feet
Axverage depth: feet
Average side slopes: Pick’ L;sf

Primary tributary substrate composition (check all that apply):

[ silts [ Sands [J Concrete
[] Cobbles 1 Gravel [ Muck
[J Bedrock [J Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/Tiffle/pool complexes. Explain:
Tributary geometry: Rick List

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick.List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

sy

Surface flow is: PickcList. Characteristics:

Subsurface flow: Piék List. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):
] Bed and banks
1 OBWM? (check all indicators that apply):

[ clear, natural line impressed on the bank [ ] the presence of litter and debris
[ changes in the character of soil [ destruction of terrestrial vegetation
[] shelving [] the presence of wrack line
[] vegetation matted down, bent, or absent O sediment sorting
[ leaf litter disturbed or washed away [1 scour
[] sediment deposition [] multiple observed or predicted flow events
[ water staining O abrupt change in

plant community
[ other (list):
[ Discontinuous OHWM.” Explain::

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: Mean High Water Mark indicated by:
[ cil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings; ’
' [[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; getieral watershed
characteristics, etc.). Explain;
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channe! supports (check all that apply)
Riparian corridor. Characteristics (type, average width):
[ Wetland fringe. Characteristics:
[] Habitat for:

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break. '

"Ibid.



[ Federally Listed species. Fxplain findings:

[ Fish/spawn areas. Explain findings: .

[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

() Physical Characteristics:
{a) General Wetland Characteristics:
Preperties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:
(b) General Flow Relationship with Non-TNW:
Flow is: Pick Eist. Explain:
Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[[] Directly abutiing
[ Not directly abutting
O Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are | { river miles from TNW.
Project waters-an Pickl -List aerial (straight) rm[cs from TNW.
Flow is from: Pick. it
Estunate approximate location of wetland as within the Pick List ﬂoodplam

(ii) Chemical Characteristics: :
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:

Identify specific pollutants, if known:

(iif) Biological Characteristics. Wetland supports (check all that apply)

Riparian buffer. Characteristics (type, average width):

[0 Vegetation type/percent cover. Explain:

[1 Habitat for:
[C] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if anyl

All wetland(s) being considered in the cumulative analysis: Piclc List
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (¥/N Size (in acres) Directly abuts? (Y/N) Size {in acres)

Summarize overall biological, chemical and physical functions'being performed:

C. SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus inciude, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. Tt.is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between.
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outs:de of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have-the capacity to carry pollutants or flocd
waters to TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

o Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

s Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions.cbserved or known to occur should be
documented below:

1.  Significant nexus findings for rion-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the trlbutary itself, then go to
Section IIL.D:

2.  Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its-adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I1L.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
E TNws: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
B Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and raticnale indicating that

tributary is perennial: Features show on USGS topographic map as a blue line stream. Professionals ini the field
observed flow levels and development of bed and bank structures in the stream, which are indicative of perennial
waters.

Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section [IL.B. Provide rationale indicating that

tributary flows seasonally: .

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width ().
] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

¥See Footnote # 3.



Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres,

Identify type(s) of waters: .

4. Wetlands directly abuatting.an RPW that flow directly or indirectly into TNWSs.
[7] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[Z] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section JILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

. Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IIL.B and rationale in ‘Section II1.D.2, above. Provide ratlonalc indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section TIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area; acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section I1L.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. . Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains Junsdlctlona].
J[Z] Demonstrate that impoundment was created from “waters of the U.S.,” o
d Demonstrate that water meets the criteria for one of the categories presented above (1-6) or
Demonstrate that water Is isolated with a nexus to commerce (see E below).

- E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"’

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

-] Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Jdentify type(s) of waters: .

Ef Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[J Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR). '

? To complete the analysis refer to the key in Section TILD.6 of the Instructional Guidebook,

1® Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will clevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment {check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[F] Lakes/ponds: acres. .

Other non-wetland waters: acres. List type of aquatic resource:

[] Wetlands: acrés,

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply): '

[l Non-wetland waters (i.e., rivers, streams): linear feet, width (fi).
21l Lakes/ponds: acres.

2] Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report,
Data sheets prepared by the Corps:
Corps navigable waters® study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-LAKE NORMAN SOUTH.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: ‘
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929}
Photographs: [X] Aerial (Name & Date):UNK.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

EX

e o [

o et 29

4

s
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION )
A, REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 24,
2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER CESAW-RG-A, SAW-2014-02146, UNCC , Philip Jones,
Associate Vice-Chancellor for Facillities

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located on the campus of
UNCC on Toby Creek, in forested area bounded by Van Landingham Road, Mary Alexander Road

and parking facilities.Coordinates: 35.307N, -80.728 W
State: NC County/parish/borough: Mecklenburg City: Charlotte
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.307N, -
80.728W. ' )
Universal Transverse Mercator:
Name of nearest water body: Toby Creek
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Upper Pee Dee, 3040105
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[F1 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination, Date; November 24, 2014
Field Determination. Date(s):

SECTION IT: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

in the re_v1ew v area. [Reqmred]
[Z] Waters subject to the ebb and flow of the tide.
=] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Kj‘fé “waters of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S. _
a. Indicate presence of waters of U.S. in review area (check all that apply): !

[l  TNWs, including territorial seas
Wetlands adjacent to TNWs
X Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Xl Wetlands adjacent to non-RPWs that flow directly. or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of watérs of the U.S. in the review area:
Non-wetland waters: 299 linear feet: 4 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Established by, QWM
Elevation of established OHWM (if known):

! Boxes checked below shall be supported by completing the appropriate sections in Section III below,
? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).



2. Non-regulated waters/wetlands (check if applicable):*
[  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section II1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITI.A.1 and 2 and Section IILD.1.; otherwise, see Section III.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW )
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. :

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D:2. If the aquatic resource is a-wetland directly
abutting a tributary with perennial flow, skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands, This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section JIL.B.1 for the tributary, Section II.B.2 for any onsite
wetiands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsife. The determination
whether a significant nexus exists is determined i in Sectlon III.C below.

1. Characteristics of non-TNWs that flow dlrectly or md:rectly into TNW

Watershed size:
Drainage-area: ? St
Average annual rainfall: inches

Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW
[ Tributary flows through ] st tributaries before entering TNW.

Project waters are ] st river miles from TNW.
Project waters are } t river miles from RPW.
t aerial (straight) miles from TNW.

Project waters are [ ist
Project waters are Pick List aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

3 Suppomng documentation is presented in Section IILF.
* Note that the Instructional Guidebook contains additional information regarding swales ditches, washes, and erosional features generally and in
the arid West.



Identify flow route to TNW?>;
Tributary stfeam order, if known:

{(b) General Tributary Characteristics {check all that apply):
Tributary is: [] Natural
[] Antificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition {check all that apply):

[ silts [] Sands (1 Concrete
1 Cobbles [ Gravel [T Muck
[1 Bedrock [] Vegetation. Type/% cover:

[1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): Y

(c) Flow: ;
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: P

Describe flow regime:
Other information on duration and volume:

vy

Kk List

i)

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
[ Dye (or.other) test performed:

Tributary has (check all that apply):
[J Bed and banks
] OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank' [] the presence of litter and debris
d changes in the character of soil [1 destruction of terrestrial vegetation
[1 shelving [] the presence of wrack line
[] vegetation matted down, bent, or absent [] sediment sorting
[ 1eaf litter disturbed or washed away O scour
O sediment deposition multiple observed or predicted flow events
] water staining [l abrupt change in

a

plant community
[ other (list):
[] Discontipuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: Mean High Water Mark indicated by:
oil or'scum line along shore objects [ survey to available datum;
[1 fine shell or debris deposits (foreshore)  [] physical markings;
[ physical markings/characteristics [ vegetation [ines/changes in vegetation types.

[] tidal gauges
[1 other (list):

(iii) Chemical Characteristics:
Characterize tributary {e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.

¢A natural or man-made discontinuity in the OCHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is 2 break in the OHWM that is.
unrelated to the waterbody’s flow regime {¢.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above
and below the break

"hid.



3.

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

[0 Riparian corridor. Characteristics (type, average width): .
[ Wetland fringe. Characteristics: -
[0 Habitat for:

[] Federally Listed species. Explain findings:

[] Fish/spawn areas. Explain findings:

[I Other environmentally-sensitive species. Explain findings:

[] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as.state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: PiclcList
Characteristics:

Subsurface flow: Pick List. Explain findings:
[1 Dye (or other) test pcrformed

(c) Wetland Adiacency Determination with Non-TNW:
[J Directly abutting
[T] Not directly abutting
] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are ] ist river miles from TNW. )
Project waters arc_ are t acrial (straight) miles from TNW.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics, Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain:

[1 Habitat for:
[] Federally Listed specics. Explain findings:
[ Fish/spawn areas. Explain findings: '
[] Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands ad]acent to the trlbutary (lf any)__

Approximately { ) acres in total are being consrdered in thc cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? {Y/N)

Size (in acres)




C.

Summarize overall biclogical, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effeet on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook, Factors to consider include, for example:

=  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream food webs?

*  Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section II1.D: ,

2. Significant nexus findings for non-RP'W and its adjacent wetlands, where the non-RPW flows directly or
indirectly info TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section ITILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

_indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the. field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

~:] Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Providerationale indicating that

tributary flows seasonally:,

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 299 linear feet 4 width (ft).
2] Other non-wetland waters: acres.

Identify type(s) of waters:



3. Non-RPWs® that flow directly or indirectly into TNWs.
‘Water body that is not a TNW or'an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (f).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
. Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abufting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IIl.B and rationale in Section IT1.D.2, above. Provide ratienale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at‘Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acrés.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[zZ]1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section ITL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters,” ‘

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.8.,” or
[Z] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (sec E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

E] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands: acres.

#See Footnote # 3,

® To complete the analysis refer to the key in Section I11.D.6 of the Instructional Guidebook.

1 Prior-to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



F.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[1 Prior to the Jan 2001 Supreme Court decision in “SWANCG,” the review area would have been regulated based

‘ solely on the “Migratory Bird Rule” (MBR). .

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction, Explain: .
i Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams}: linear feet width (ft).
[ Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

[ Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

r

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,

where checked and requested, appropriately reference sources below):
B .Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps: . .
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Harrisburg.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):

or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law: '
Applicable/supporting scientific literature:
Other information (please specify):

EIETIR]

X

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Cerps of Engincers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, ANDNUMBER: & & SAW - R 6-FA-SHL
Asheville Regulatory Field Office 2 ﬁ /f_ p 0 /gy

Wimington District
Applicant: Bowman Development Group, Southside Subdivision

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:NC ' County/parish/borough: Mecklenburg  City: Huntersville .
Center coordinates of site (lat/long in degree decimal format): Lat. 35.421669° N, Long. -80.826289° W,
Universal Transverse Mercator:
Name of nearest waterbody: North Prong Clark Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Rocky River
Name of watershed or Hydrologic Unit Code (HUC): 03040105
Check if map/diagram of review area and/or potential jurisdictional areas isfare available upon request.
[0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
] Office (Desk) Determination. Date:
4] Field Determination. Date(s): 03/09/14

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Pick List “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jursdiction (as defined by 33 CFR part 329) in the
review area. [Required]
[] Waters subject to the ebb and flow of the tide.
[0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. .
There Aré “waters of the U.S.” within Clean Water Act (CWAY) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !

[0  TNWs, including territorial seas
[0  Wetlands adjacent to TNWs
X Relatively permanent waters® (RPWSs) that flow directly or indirectly into TNWs
O Non-RPWs that flow directly or indirectly into TNWs
d Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
[[]  Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
| Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
| Impoundments of jurisdictional waters
] Isolated (interstate or intrastate} waters, including isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Established by OHWM!
Elevation of established OHWM (if known):

! Baxes checked below shall be supported by completing the appropriate sections in Section ITI below.
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).



2. Non-regulated waters/wetlands (check if applicable):?
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain;

* Supporting documentation is presented in Section 1LF,



SECTION III: CWA ANALYSIS
A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IT1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITLA.1 and 2
and Section ITLD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize raticnale supperting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): '

This section summarizes information regarding characteristics of the tributary arid its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanoshave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is alse jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennizl) flow, skip to Section IIL.D.2, If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I[L.D 4.

A wetland that is adjacent to but that dees not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
theugh a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands, This significant nexus evaluation that combines,.for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review arca identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Arca Conditions:
Watershed size: Pick List
Drainage area: [Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick LISE river miles from TNW,

Project waters are Plck Llst river miles from RPW,

Project waters are P:ek Llst aerial (straight) miles from TNW.
Project waters are glck List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW>:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and efosional features generally and in the arid
West,
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow ‘into tributary b, which then flows into TNW,



(b) General Tributary Characteristics (check all that apply}:
Tributary is: I Natural
[ Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition {check all that apply):

[ silts [ Sands [ Cenerete
[] Cobbles [] Gravel [J Muck
[] Bedrock [J Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow: ]
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
O Dye (or other) test performed:

Tributary has (check all that apply):
] Bed and banks
(] OHWMS (check all indicators that apply):
[ clear, natural line impressed on the bank [] the presence of litter and debris
[] changes in the character of soil O destruction of terrestrial vegetation
| shelving O the presence of wrack line
] vegetation matted down, bent, or absent [ ] sediment sorting
O] leaf litter disturbed or washed away 1 scour
O sediment deposition [] multiple observed or predicted flow events
[] water staining | abrupt change in plant community
[ other (list):
[] Discontinuous OHWM.? Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[0 High Tide Line indicated by: [l Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to dvailable datum;
(7] fine shell or debris deposits (foreshore)  [[] physical markings;
] physical markings/characteristics 1 vegetation lines/changes in vegetation types.

O tidal gauges
[ other {list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Idertify specific pollutants, if known:

A natural or man-made discontinuity in the QHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbodys flow
regime {e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply)

Riparian corridor. Characteristics (type, average width):

[0 Wetland fringe. Characteristics:

[C] Habitat for:
[ Federally Listed species. Explain.findings:
[ Fist/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Flow is: Pick Lisf. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[1 Directly abutting
7] Not directly abutting
O Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximi glationship) to TNW
Project wetlands are ] Pick Ll'§! river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain,

(i} Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[l Vegetation type/percent cover. Explain:

O Habitat for:
[] Federally Listed species. Explain findings:
O Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
L] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( } acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directly abuts? {Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and bielogical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. [t is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g: between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

s Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented

below: :

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
firidings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combinatien with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW, Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY): ' '

1. TNWs and Adjacent Wetlands, Check all that apply and provide size estimates in review area:
[ TNWs: linear feet width (ft), Or, acres.
[ Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

X Tributaries of TN'Ws whete tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Stream is identified on"USGS topographic maps as a blue line stream and exhibits geomorphology,
hydrology, and biology indicators consistent with perennial stream channels found in this ecoregion as documented in the
attached NCDWQ Intermittent Stream Identification Form.

[[] Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional, Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
[] Tributary waters: 550 linear feet4 width (ft).
[] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs8 that flow directly or indirectly into TNWs.
[l Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has = significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

O Tributary waters: linear feet width (ft).
[J Other non-wetland waters: acres,
Identify type(s) of waters: .

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

1 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data suppotting this
conclusion Is provided at Section ITI.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres,

7. Impoundments of jurisdictional waters.®
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[0 Demonstrate that impoundment was created from “waters of the U.8.,,” or
[] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[Tl Demonstrate that water is isolated with a nexus to commerce {see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY);1°
[T which are or could be used by interstate or foreign travelers for recreational or other purposes.

[71 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. /
[[] which are or could be used for industrial purposes by industries in interstate commerce.

[] Interstate isolated waters. Explain:

[0 Other factors. Explain:

ESee Footnote 4 3.

* To complete the analysis refer to the key in Section IIL.D.6 of the Instructional Guidebook.

1 Prior te asserting or declining CWA jurisdiction based solely on this eategory, Corps Districts will elevale the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanes.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

O Tributary waters: linear feet width ().
O Other non-wetland waters: acres.
Identify type(s) of waters:

[J Wetlands:  acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[ 1f potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements,

[ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
[] Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered spec:es, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[0 Non-wetland waters (i.c., rivers, streams): linear feet width (ft).
[ Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

O Wetlands: acres,

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus”™ standard, where such
a finding is required for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[] Lakes/ponds: acres.

[[] Other non-wetland waters: acres. List type of aquatic resource:

O wetlands: acres.

SECTION IV: DATA SOURCES,

A. SUPFORTING DATA. Data revicwed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[C] Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
8. Geological Survey Hydrologic. Atlas
(] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/L.ocal wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File nio. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

0000 OoOoOxa OO0

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Scction IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 20, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, New Hope Real Estate Investments, LLC Tammy D
Chowdhury, SAW-2014-02145

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is located near Kings Mountain in Cleveland
County NC, Diredtions: From I 85 South, take exit 5, turn left off the ramp onto Dixon School road. Parcel : 11619, 12875,

12874 .
State: NC County/parish/borough: Cleveland City: Kings Mountain
Center coordinates of site (lat/long in degree decimal format): 35.20033N, -81.358797
Universal Transverse Mercator:
Name of nearest waterbody: Kings Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad(3050105)
[0 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[[1 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different ID form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[ Office (Desk) Determination. - Date:
B Field Determination, Date(s): 1/15/15

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Pick List “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
| Waters subject to the ebb and flow of the tide.
[C] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Pick List “wafers of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required]

1. Waters of the U.S,
a. Indicate presence of waters of U.S. in review area (check all that apply):

TNWs, including temitorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
[C1  Non-RPWs that flow directly or indirectly into TNWs
1 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
| Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
[1 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
[l  Impoundments of jurisdictional waters
El Isolated (interstate or intrastate) waters, including isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 3970 linear feet; 2-3 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Pick List
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be net jurisdictional.
Explain:
SECTION III: CWA ANALYSIS

! Boxes checked below shall be supported by completing the appropriate sections in Section TTT below,
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g,, typically 3 months),

Supporting documentation is presented in Section IILF.
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TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IIL.A.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 1IL.A.1 and 2
and Section IIL.D.1.; otherwise, see Section LB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarjze rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanes have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITII.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of Iaw.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I1LB.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TINWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List List
Drainage arca; Pick. Llﬂ
Average annual rainfall; inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
(1 Tributary flows directly into ] TNW
[ Tributary flows through Pick Pick L:st tributaries before entering TNW.

Project waters are Pick:List river miles from TNW.

Project waters are Plck Llsf river miles from RPW.

Project waters are Plck List aerial (straight) miles from TN'W.
Project waters are J’_l_cj(_ List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?;
Tributary stream order, if known:

(b} General Tributary Characteristics (check ail that apply):
Tributary is: 7] Natural
[1 Artificial (man-made). Explain:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.

* 3 Flow route can be described by identifying, e.g,, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick Lisi.

Primary tributary substrate composition (check all that apply):

[ silts [] sands [ Concrete
[J Cobbles [] Gravel 1 Muck
O Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of un/riffle/pool complexes. Explain:

Tributary geometry: Rick List

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Plck List
Describe flow regime:
Other information ¢n duration and volume:

Surface flow is: PiekLigt. Characteristics:

Subsurface flow: Pick Lisf. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

] Bed and banks

[J OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil
[ shelving
[J vegetation matied down, bent, or absent
[] leaflitter disturbed or washed away
[] sediment deposition

[ water staining

[ other (list): ~

(1 Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction. of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I e

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply);

[Z] High Tide Line indicated by: ] Mean High Water Mark indicated by:
[1 oil or scum line along shore objects ] survey to available datum;
[ fine shell or debris deposits (foreshore) [ physical markings;
[] physical markings/characteristics [J vegetation linesichanges in vegetation types,

O tidal gauges
[J other (list):

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, ete.).
Explain: .
Identify specific pollutants, if known:

(iv) Biclogical Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (lype, average width): .
[] Wetland fringe. Characteristics:
(] Habitat for:
[] Federally Listed species, Explain findings:
[J Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
(1 Aquatic/wildlife diversity. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices), Where there is a break in the OHWM that is unrelated to the waterbody’s flow
rcglme (e.g., flow over a rock outcrop or through a culven) the agencies will look for indicators of flow above and below the break. .

"bid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(2) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain;
Project wetlands cross or serve as state boundaries. Explain:

{(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Rick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
{1 Dye (or other) test performed:

{c) Weiland Adjacency Determination with Non-TNW:
[ Directly abutting

[[1 Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW

Project wetlands are Pick Li’sj river miles from TNW.

Project waters are Pick List acrial (straight) miles from TNW,

Flow is from: Pick List.

Estimate approximate location of wetland as within the Pick List floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
] Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)

All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres} Directly abuts? (Y/MN) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological infegrity
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of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the velume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands, Itis not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rgpanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing voung for species that are present in the TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indircctly into TNWs. Explain
findings of presence or absence of significant nexus below, hased on the tributary itself, then go to Section ITL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of'its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111D

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
L] TNWs: linear feet width (ft), Or, acres.
[0 Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
&< Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
Tributaries of TNW where tributaries have continuous flow “seasonally” {e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows

seasonally: .

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 3970 linear feet 2-3 width (fi).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs" that flow directly or indirectly into TNWSs.
[[] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C,

Provide estimates for jurisdictional waters within the review area {check all that apply):
[1 Tributary waters: finear feet width (ft).
[J Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

8See Footnote # 3.



1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[.] Wetlands directly abutting an RPW where tributaries typicaily flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
direcily abutting an RPW:

[ Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlandsadjacent to non-RPWs that flow directly or indirectly into TNWs.
[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.” _
As a general rule, the impoundment of a jurisdictienal tributary remains jurisdictional.
[0 Demonstrate that impoundment was created ffom “waters of the U.S.,” or
[ Demonstrate that water meets the criteria for one of the categorics presented above (1-6), or
[J Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[] which are or could be used by interstate or foreign travelers for recreational or other purposes.

[1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[ which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

[ Other factors. Explain: -

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.
Identify type(s) of waters:

1 Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[[1 Review area included isolated waters with no substaniial nexus to interstate {or foreign) commerce.
[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[L] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
[[] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Jjudgment (check all that apply):

[] Non-wetiand waters (i.e., rivers, streams): linear feet width (ft).

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA IIQ for
review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWVA Act Jurisdiction Following Rapanos.
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Il Lakes/ponds: acres.
[1 Other non-wetland waters: acres, List type of aquatic resource:
[1 Wetlands: acres.

Pravide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check ail that apply):

Non-wetland waters (i.e., rivers, streams): lincar feet, width (ft).
{1 Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

Wetlands; acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[X] Office concurs with data sheets/delineation report.
[ Ofiice does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[J USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-KINGS MOUNTAIN
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: ;
100-year Floodplain Elevation is: (Naticnal Geodectic Vertical Datum of 1929)
Photographs: B Aerial (Name & Date):UNK.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific litcrature:
Other information (please specify):

0 25| v

[X]

O000 XOOOoA

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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APPROVED JURISDPICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JID Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Asheville, Neisler Sclar, ECS Project 08-10225-B

C. PROJECT LOCATION AND BACKGROUND INFORMATION: CE 5 /? W - ﬁ? / ?
State: NC County/parish/borough: Cleveland City: Shelby /9 w ,7— 0 / q 0 ,7 ?
Center coordinates of site {lat/long in degree decimal format): Lat. 35:289890° N, Long. -81.568820° W,.
Universal Transverse Mercator:
Name of nearest waterbody: Grants Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Broad River:
Name of watershed or Hydrelogic Unit Code (HUC): 030501050702
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[L]1 Check if other sites {e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT AFPPLY):
[ Office (Desk) Determination. Date:
K Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Ateing “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)
[0 Waters subject to the ebb and flow of the tide.
[F] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters gf the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review arca (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TN'Ws
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

OOOOROROO

b. Identify {estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 800 linear feet: 4 width (ft) and/or acres.
Wetlands: 0.3 acres.

¢, Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual
Elevation of established OHWM (if known): Unknown.

2. Non-regulated waters/wetlands (check if applicable):?
[ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section ITT below,

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months),

* Supporting documentation is presented in Section IILF,



SECTION IIT: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aguatic resource is a TNW, complete
Section II1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section I11.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapasnos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters”™ (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally {e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
sKip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider thetributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Seection IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs5 that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: heres

Drainage area: acre
Average annual rainfall: inches
Average annual snowfall; inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through Pick-.bi_sg tributaries before entering TNW.

Project waters are {ick List river miles from TNW.
Project waters are Pick Llst river miles from RPW.

Project waters are ;Plck Llst aerial (straight) miles from TNW.
Project waters are Pick List { aerial (straight} miles from RPW,
Project waters cross or serve as state boundaries, Explain:

Identify flow route to TNW®:
Tributary stréam order, if known;

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

3 Flow routé can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows inte TNW,



(b) General Tributary Characteristics {check all that apply):
Tributary is: [J'Natural
] Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary subsirate composition {check all that apply):

[ silts [] Sands O Concrete
] Cobbles [ Gravel ] Muck
[0 Bedrock [] Vegetation. Type/% cover:

[ Other, Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:
Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: E ick List. Characteristics:

Subsurface flow: Eick.List. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

[0 OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil
] shelving
[ vegetation matted down, bent, or absent
[ leaflitter disturbed or washed away
O] sediment deposition
[] water staining
[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

||

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: [0 Mean High Water Mark indicated by:
O oil or scum line along shore objects O survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
: [ physical markings/characteristics [] vegetation lines/changes in vegetation types.

O tidal gauges
[0 other (list):

(iii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain: .
Identify specific pollutants, if’ known:

5A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Whete there is a break in the OHWM that is unrelated to the waterbody’s flow

gegimc (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow abeve and below the break.
Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[[] Wetland fringe. Characteristics:
[0 Habitat for:
[1 Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings;

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetlartd size: acres
Wetland type. Explain:s.
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain: Saturated to surface.

Surface flow is:

Characteristics:

Subsurface flow: Pick Lisf. Explain findings:
[ Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
L] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection, Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick Lifsmf river miles from TN'W.
Project waters are Fick‘iLisg aerial (straight) miles from TNW,

Flow is from; Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

7 (ii) Chemical Characteristics:
Characterize wetland system fe.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known: Unknown.

(iii) Biological Characteristics. Wetland supports (check all that apply):
Riparian buffer. Characteristics (type, average width):
*[O0 WVegetation type/percent cover. Explain: ’
[] Habitat for:
[[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[l Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetflands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to 8 TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not salely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the'amount of pollutants or flood waters reaching a TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs? '

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to-occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:, .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD: They are connected directly to RPWs on this site.

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Sectjon IILD: The wetlands are located in the floodplains adjacent to the streams and in other areas are connected by non-
Jjurisdictional drainage features.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[] TNWs: linear feet width (ft), Or, acres.
[] Wetiands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section 1I1.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
}:I Tributary waters: linear feet width (ft).
[[] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs?® that-flow directly or indirectly into TNWs.
[1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into 2 TN'W, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area {check all that apply):
] Tributary waters: linear feet width (ft).
[1 Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ Wetlands directly abutting an RPW where tributaries typically flow vear-round. Provide data and rationale
indicating that tributary is perennial in Section II.D.2, above. Provide rationaie indicating that wetland is
directly abutting an RPW: Wetland Détermination Data Forms.

[T Wetlands directly abutting an RPW where tributaries typically flow “seasonally:” Provide data indicating that tributary is
seasonal in Section IILB and ratjonale in Section I11.D.2, above, Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are-adjacent
and with similarly sitnated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area; acres.

6. Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TNWs,
[ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a-significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section ITL.C.

Provide estimates for jurisdictional wetlands in the review area: acres,

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[[] Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1:6), or
[ ] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION-OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCL.UDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

-] which are or could be used by interstate or foreign travelers for recreational or other purposes.
[ 1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[C] which are or could be used for industrial purposes by industries in interstate commerce.

(] Interstate isolated waters. Explain;

[ Other factors. Explain:

®See Footnote # 3,

® To complete the analysis refer to the key in Section ILD.6 of the Instructional Guidebook,

' Prior to asserting or declining CWA jurisdiction hased solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandnm Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
"] Other rion-wetland waters: acres.
Identify type(s) of waters:
] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[ Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[ Non-wetland waters (i.e., rivers, streams): linear feet widih (ft).
[ Lakes/ponds: acres.

[1 Other non-wetland waters: acres. List type of aquatic resource:

[[1 Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[l ILakes/ponds: acres.

[] ©Other non-wetland waters: acres. List type of aquatic resource:

[ Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where:checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[J'USGS NHD data. ’
[[1 USGS 8 and 12 digit HUC maps.
1.8, Geological Survey map(s}. Cite scale & quad name:Clemmons, 1"=2,000".
USDA Natural Resources Conservation Service Soil Survey. Citation:NRCS Web Soil Survey.
National wetlands inventory map(s}. Cite name:
State/Local wetland inventory map(s): .
FEMA/FIRM maps:NC Floodplain Mapping.
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date)}: Aerial Photo Dated 2010.
or [ 1'Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

HOOOXKE OO0 XK
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B. ADDITIONAL COMMENTS TO SUPPORT JD: . -















tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), havc the capacity to carry pollutants or flood watcrs to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e  Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Docs the tributary, in combination with its adjacent wctlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wctlands,

then go to Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus bclow, bascd on the tributary in combination with all of its adjaccnt wetlands, then go to Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
© APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNWs: linear feet width (ft), Or, acres.
[J wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

X Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: UT Coon Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank,
scour, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter washed
away. Perennial flow has been observed by Corps representatives during several visits to the Franklin, North Carolina
vicinity.

D Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
X Tributary waters: 250 linear feet 2.5 width (ft).
[£] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs?® that flow directly or indirectly into TNWs,
[l waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is

jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[] Tributary waters: linear feet width (ft).
[] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[C] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

¥See Footnote # 3.





















tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and'other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section 1I1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY): '

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNws: linear feet width (ft), Or, acres.
™ Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

X1 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: UT to Monger Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and
bank, scour, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter
washed away.

D Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.

Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
X Tributary waters: 100 linear feet 3 width (ft).
[Z] Other non-wetland waters: acres. -

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[C1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[T} Tributary waters: linear feet width (ft).
[Z] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
T Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[1] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

#See Footnote # 3.









APPROVED.JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 20, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01914, Polk County / Attn.: Marche Pittman

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Polk City: Mill Spring
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.341481 N, 82.181730 W
Universal Transverse Mercator: '
Name of nearest waterbody: Canal Creek, Little White Oak Creek, UT of Little White Oak Creek, UT of the Green River, Green River,
and UT Walnut Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Green River
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad (03050105)
I Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc.. ) are assoc1ated with this actlon and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
& Office (Desk) Determination. Date: February 20, 2015
[ ] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There A&

[Requzred]

. Waters subject to the ebb and flow of the tide.

.} Waters are presently used or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

“navigable waters of the U.S.” within Rivers-and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)]
1." Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs ‘
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1500 linear feet: 4-120 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: £
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
. Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is-not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

3 Supporting documentation is presented in Section OLF.



A. TNWsAND WETLANDS ADJACENT TO TNWs - ‘

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
HII1.A.1 and Section ITILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections II1.A.1 and 2 and Section
IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW: Green River.
Summarize rationale supporting determination: Large watershed waterway can and has and does support navigation of non-
motorized and motorized hoats. : - : :

2. Wetland adjacent to TNW
Summarize rationale suppomng conclusion that wetland is “adjacent”:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
. whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert ﬁrisdiction over non-navigable tributaries of TNWSs where the tributaries are “relatively permanent waters”

(RPWs), i.e. tributaries that typically flow year-round or have.continuous flow at least seasonally (e.g., typically 3 months). A wetland

that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to

Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section ITL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively

permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant

nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,

the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITL.B.1 for the tributary, Section III.B.2 for any

onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determmatlon whether a
significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW o

(i) General Area Conditi
Watershed size:
Drainage area: iPick List
Average annual ralnfall inches
Average annual snowfall: .inches

(i) Physical Characteristics:
(a) Relationship with TNW:
] Tributary flows directly into TNW.
] Tributary flows through

ributaries before entering TNW.

¢ river miles from TNW.

‘ g river miles from RPW.

Project waters are t acrial (straight) miles from TNW.
Project waters are ] t aerial (straight) miles from RPW.,
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Trit)utary Characteristics (check all that apply):
Tributary is: ] Natural

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
. * Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.

s



[1 Artificial (man-made). Explain:
-[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply)

[ silts [] Sands [ Concrete
[] Cobbles [] Gravel [] Muck
[] Bedrock [] Vegetation. Type/% cover:

(] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
. Presence of run/riffl complexes. Explain:

Tributary geometry: 1

Tributary gradient (approxxmate average slope): %

(c) Flow:
Tributary provides for: B ist
Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Characteristics:

Surface flow is:

Subsurface flow: Pick
[C] Dye (or other)

Explain findings:
t performed:

Tributary has (check all that apply):

[] Bed and banks

] oHWMS (check all indicators that apply):
[0 clear, natural line impressed on the bank
[ changes in the character of soil

[] shelving

[ vegetation matted down, bent, or absent
[ leaflitter disturbed or washed away
[ sediment deposition
[] water staining
[] other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line.

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

O0O00000

If factors other than the OHWM were used to determine lateral extent of CWA Jurlsdlcnon (check all that apply):
] High Tide Line indicated by: ] Mean High Water Mark indicated by: -

[ oil or scum line along shore objects ~ [[] survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[] physical markings/characteristics ] vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(ili) Chemical Characteristics: : '
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify speciﬁc pollutants, if known: .

(iv) Biological Characteristics. Channel supports (check all that apply):
[ Riparian corridor. Characteristics (type, average width): .
[ Wetland fringe. Characteristics:
[T Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:

€A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the "
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. )
o

Tbid.



[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Flow is:

Surface flow is: Pic
Characteristics:

Subsurface flow: P
[] Dye (or other

Explain ﬁndlngs
performed:

() Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

I Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[[] Separated by berm/barrier. Explain:

(d) Proximity (Relationshi
Project wetlands are ]
Project waters ar
Flow is from: P
Estimate approximate locatlon of wetland as within the P

t floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply): -
[] Riparian buffer. Characteristics (type, average width): .
[ ] Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary-(if any)
All wetland(s) being considered in the cumulative analysis: |
Approximately ( ) acres in total are being considered in the cumulative analy51s

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplam is not solely determinative of
significant nexus. N

Draw connections between the features documented and the effects on the TNW as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or ﬂood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), prov1de habitat and lifecycle support functions for ﬁsh and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships t6 the physical, chemical, or b1olog1cal
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. -
Explain findings of presence or absence of s1g111ﬁcant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Sect1on 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IIL.D:

. .DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT

APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
X TNWs: 500 linear feet 120 width (ft), Or, acres. :
- | Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs ’ ‘ o
. Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Prov1de data and rationale indicating that tributary
is perennial: Canal Creek, Little White Oak Creek, UT of Little White Oak Creek, UT of the Green River, and UT Walnut
Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, scour, presence of
aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter
washed away. Canal Creek, Little White Oak Creek, UT of Little White Oak Creek, UT of the Green River, and UT Walnut
Creek are depicted as a solid blue line on the USGS 7.5 minute quadrangle map Mill Spring and the most current Natural
Resource Conservation Service Soil Survey for Polk County. Solid blue line features on these mapping conventions typically
represent perennial streams. Perennial flow has been observed by Corps representatives during visits to the Mill Spring,
North Carolina vicinity.

i} Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.

Data supporting this conclusion is provided at Section lILB. Provide rationale indicating that tributary flows scasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply)
X Tributary waters: 1000 linear feet 4-12 width (fr). , , o ,
Other non-wetland waters: acres. :
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly mto TNWs.
[E@ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a SIgmﬁcant nexus with a TNW is
Junsd1ct1onal Data supporting this conclus1on is prov1ded at Section III C. , .

Prov1de estimates for jurisdictional waters within the review area (check all that apply)
1 Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. - Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

%See Footnote #.3. ‘ o . ‘



E.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

-1 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supportmg this conclusion is
provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data suppomng this conclusion is
provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
2] Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

JSOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"

2} which are or could be used by interstate or foreign travelers for recreational or other purposes.

[[1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[:E which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

| Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
. Tributary waters: linear feet width (ft).
.1 Other non-wetland waters: acres.

Identify type(s) of waters:
] Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delmeatlon Manual and/or appropriate Reglonal Supplements

[J Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all
that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

- Lakes/ponds: acres.

% To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
! prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
ﬁndmg is required for _]llrlSdlCthIl (check all that apply):
2} Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
{XI Maps, plans, plots or plat submitted by or on behalf of the apphcant/consultant
Data sheets prepared/submitted by or on behalf of the applicant/consultant. : SN
[] Office concurs with data sheets/delineation report. Y
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
[ 1 U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Mill Spring.

X

-IX] USDA Natural Resources Conservation Service Soil Survey. Citation: Polk County, NC
“} National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s): . -
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

-1 Photographs: [ ] Aerial (Name & Date):
or [[] Other (Name & Date):
Previous determmatlon(s) File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:


















significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section II1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
B TNWs: linear feet width (ft), Or, 1.0 acres.
[J Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
[ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial:
D Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.

Data supporting this conclusion is provided at Section III1.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
[1 waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
(] Tributary waters: linear feet width (ft).
[ Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
[J Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[.] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[E] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section II1.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

¥See Footnote # 3.






[1 Other non-wetland waters: acres. List type of aquatic resource:
'] Wetlands: acres.

SECTIONIV: ™* ™A SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[1 Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[J USGS NHD data.
[1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Denver.
USDA Natural Resources Conservation Service Soil Survey. Citation: Catawba County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD:















of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW? '

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.
[] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
[] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
" Tributary waters: linear feet width (ft).
1z Other non-wetland waters: acres.

Identify type(s) of waters:

3. “-a-RPWs® that flow directly or indirectly into TNWs.
. Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
{1 Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

¥See Footnote # 3.






[[] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.¢., rivers, streams): linear feet, width (ft).
vy Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
L Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

X1 Office concurs with data sheets/delineation report.

[J Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

T USGS NHD data.

L1 USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: Newton.

USDA Natural Resources Conservation Service Soil Survey. Citation: Catawba County, NC

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: X Aerial (Name & Date): Google Earth, 2013, 2012, 2012, 2008, 1998.

or [_] Other (Name & Date):

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.s. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I. BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 24, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-02324, USDA Forest Service / Attn.: Kristin Bail

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Transylvania City: Pisgah Froest
Center coordinates of site (lat/long in degree decimal format) Latitude & Longltude in Dec1ma1 Degrees: 35 288931 N, 82.837733 W
Universal Transverse Mercator:
Name of nearest waterbody: UT to Davidson River & Davidson River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad Rlver
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad
- Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
21t Check if other sites (e.g., offsite mmgatlon sites, disposal sites, etc...) are associated with this action and are recorded on a dlfferent D

form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
& Office (Desk) Determination. Date: February 24, 2015
7] Field Determination. Date(s)

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There 2 ‘navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Requzred] s :

1 Watérs subject to the ebb and flow of the tide.
[} Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. .

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

L
1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or, indirectly mto TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. .Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1000 linear feet: 2-30 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non—regulated waters/wetlands (check if applicable):?
] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (c.g.,
typically 3 months). .
* Supporting documentation is presented in Section IILF.




The agencies will assert jurisdiction over TNWSs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
II:A.1 and.Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2 and Section
IIL.D.1.; otherwise, see Section IIL.B below. .

1. TNW . ’
" Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:’

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS Ai)JACENT WETLANDS (IF ANY): -

This section summarizes information regarding characteristics of the trlbutary and its adjacent wetlands, if any, and it helps determme
whether or not the standards for jurisdiction established under Rapanos have been met. ' .

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RP'Ws), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section IILI.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA

" regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law. : : :

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for the tributary, Section II1.B.2 for any
onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that trlbutary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section IIL.C below. -

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area: k List
Average annual ramfall inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.

[7] Tributary flows through | tributaries before entering TNW.

river miles ﬁ'om TNW. ) ]
river miles from RPW. {
Project waters are aerial (straight) miles from TNW.

Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Project waters are Pi
Project waters are

Identify flow route to TNW*:
Tributary stream order, if known:

- (b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
' [ Artificial (man-made). Explain:
(1 Manipulated (man-altered). Explain:

) .
Tributary properties with respect to top of bank (estimate):

* Note that the Instructional Guidebook contains additional mfoxmanon rcgardmg swales, ditches, washes, and crosxona] fcaturcs generally and in the arid West.
.3 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Average width: feet
Average depth: .
Average side slopes: Bi

Primary tributary substrate composition (check all that apply):

[1 silts 1 sands [1 Concrete
[] Cobbles 1 Gravel [1 Muck
1 Bedrock {1 Vegetation. Type/% cover: . .

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:
Tributary gradient (approx1mate average slope): %

(c) Flow:
Tributary provides for: Pi
Estimate average number of ﬂow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is: Characteristics:

Subsurface flow: {. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[1Bed and banks

[T OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank
[J changes in the character of soil
[] shelvirg
| vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
(1 sediment deposition
[] water staining
[ other (ist):

[ Discontinuous OHWM.’ Explam

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

a0aC0000

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply)
>} High Tide Line indicated by: -{ Mean High Water Mark indicated by:

" [ oil or scum line along shore objects O survey to available datum;
- [ fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetatlon types.

[ tidal gauges
[ other (list): -

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, dlscolored oily film; water quality; general watershed charactenstlcs etc.). Explain:

Identify speciﬁc pollutants, if known:

(lV) Biological Characteristics. Channel supports (check all that apply)

Riparian corridor. -Characteristies (type, average width):

[0 Wetland fringe. Characteristics:

[] Habitat for:
(1 Federally Listed species. Explain findings:

. [] Fish/spawn areas. Explain findings:

[1 Other environmentally-sensitive species. Explain ﬁndmgs
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly info TNW

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
pver a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid. ‘




(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: ; Explain:

Surface flow is:
Characteristics:

Subsurface flow: P . Explain findings:
[1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting

[[] Not directly abutting -
[] Discrete wetland hydrologic connection. Explain:
[1 Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW

Project wetlands are ] t river miles from TNW.
Project waters 1
Flow is from: Pit

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
- etc.). Explain:
Identify specific pollutants, if known

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.

For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.



-Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook: Factors to consider include, for example:

e  Does the tributary, in combination with-its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs orto
reduce the amount of pollutants or flood waters reaching a TNW? i

e Doesthe tnbutary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functrons for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

» Does the tributary, in combination with its adjacent wetlands (if any), have the capac1ty to transfer nutrients and organrc carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adJacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Séction HILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands
then go to Section HI.D:

~

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW., Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section II1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY): , ;

1. TNWsand Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.,
L | Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

& Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: UT to Davidson River & Davidson River exhibit indicators of ordinary high water marks (OHWM) including
developed bed and bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation,
sediment sorting and deposition, leaf litter washed away. UT to Davidson River & Davidson River are depicted as a solid blue
line on the USGS 7.5 minute quadrangle map Shining Rock and the most current Natural Resource Conservation Service Soil
Survey for Transylvania County. Solid blue line features on these mapping conventions typically represent perennial streams.
Perennial flow has been observed by Corps representatives during numerous visits to the Plsgah Forest, North Carolina
vicinity.

| Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.

Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows seasonally:

Provide estimates for Jurlsdlctlonal waters in the review area (check all that apply)
X Tributary waters: 1000 linear feet 2-30 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow dlrectly or mdlrectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW and it has a significant nexus wrth aTNW is
jurisdictional. Data supporting this conclusion is provided at Section IIL.C. ;

Provide‘_estimates for jurisdictional waters within the review area (check all that apply): ‘

| Tributary waters: linear feet width (ft).
} Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
-} Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
2] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rat1onale
indicating that tributary is perennial in Section IILD.2, above. Provide ratlonale indicating that wetland is
d1rectly abutting an RPW:

8See Footnote # 3.




Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

7} Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

|| Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION

' OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY): 1o

which are or could be used by interstate or foreign travelers for recreational or other purposes.

| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

1 Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
} Other non-wetland waters: acres.
Identify type(s) of waters:
. Wetlands: acres. ) ’
F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
~ Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above): | '

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agrlculture) using best professional judgment (check all

that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
| Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

? To complete the analysis refer to the key in Section IILI.6 of the Instructional Guidebook.
0 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

. Lakes/ponds: acres. '
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below): .
@ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

L Data sheets prepared/submitted by or on behalf of the applicant/consultant.

] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:
. Corps navigable waters’ study: .
t U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
7] USGS 8 and 12 digit HUC maps.
| U.S. Geological Survey map(s). Cite scale & quad name: Shining Rock.
| USDA Natural Resources Conservation Service Soil Survey. Citation: Transylvania County, NC

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):
FEMA/FIRM maps:

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date): . .

or [] Other (Name & Date):

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): January 20, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-00070, John Jakubowski

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Iredell City: Mooresville _
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.5169 N, -80.8971 W

Universal Transverse Mercator:

Name of nearest waterbody: Lake Norman

Name of nearest Traditional Navigable Water (TNW) into Wthh the aquatic resource flows: Lake Norman

Name of watershed or Hydrologic Unit Code (HUC): Catawba

[X] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

#} Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD

form. |

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[ Office (Desk) Determination. Date: 1-20-2015
[l Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.

Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

s “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indlcate presence of waters of U.S. in review area (check all that apply) !
TNWs, including territorial seas
’ Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
il Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
X Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 0.03 acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non -regulated waters/wetlands (check if applicable):*
il Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

t Explain:

\

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.
? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,

typically 3 months).
¥ Supporting documentation is presented in Section IILF.



A.

TNWS AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is 2a TNW, complete Section
TII.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I11.A.1 and 2 and Section
IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW: Lake Norman. :
Summarize ratlonale supportlng determination: It is an impoundment of the Catawba: River, it supports boat traffic, marinas, etc.

2. Wetland ad]acent to TNW
Summarize rationale supporting concluswn that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS dr ANY)

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-roand (perennial) flow, skip to
Section TILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its ad]acent wetlands if any) and a tradltlonal navigable water, even though a sngmflcant
nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, .
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a trlbutary with adjacent wetlands, complete Section IIL.B.1 for the tributary, Section IIL.B.2 for any
onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section XXI.C below. '

1. Characteristics of non—TNWs that flow directly' or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area: E
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.

[ Tributary flows through ¥ ¢ tributaries before entering TNW.

river miles from TNW.

river miles from RPW.

Project waters are ist aerial (straight) miles from TNW.
Project waters are st aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNWS:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
: [] Artificial (man-made). Explain:
{1 Manipulated (man-altered). Explain:

. *Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
3 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estlmate)

Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ silts [] sands [ Concrete
[1 Cobbles (] Gravel (] Muck
[1 Bedrock [ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/, mplexes. Explain:

Tributary geometry: I '
Tributary gradient (app

mate average slope): %

(c) Flow:
Tributary provides for:
Estimate average number of flow events in review area/year: §
Describe flow regime: ’
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:
Subsurface flow: Pick List. Explain findings:
(1 Dye (or other) test performed:

Tributary has (check all that apply):

[1 Bed and banks

[] OHWMS (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving :
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
other (list):
[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I o o
I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

1 High Tide Line indicated by: Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
[ ] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

[] Riparian corridor. Characteristics (type, average width): .
[] Wetland fringe. Characteristics:
[] Habitat for:

[] Federally Listed species. Explain ﬁndmgs

[] Fish/spawn areas. Explain findings:

[ Other environmentally-sensitive species. Explain findings:

[J Aquatic/wildlife diversity. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
T

Ibid.



2.

3.

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

-

(b) General Flow Relatlonshlp with Non-TNW:

Characterlstlcs

Subsurface flow: ] Explain findings:
[] Dye (or other) test performed:

(c¢) Wetland Ad]acency Determination with Non-TNW: ,
[] Directly abutting

[] Not directly abutting ~
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TN'W.
Project waters ar aerial (straight) miles from TNW.
Flow is from: Rick I »
Estimate approximat

ist floodplain.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershcd characteristics;

etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

[] Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
[J Habitat for:

[] Federally Listed species. Explain findings:

" [[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain ﬁndmgs
[J Aquatic/wildlife diversity. Explain findings:

Characteéristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the followmg:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

Size (in acres)

~ A significant nexus analysis will assess the ﬂqW characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.

For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in rev1ew area:
linear feet width (ft), Or, acres.
[ Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
D Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: Creek is a blue line stream on the USGS topographic map, Drexel Quad which in North Carolina means it flows more
than 3 months out of the year making it a perennial stream. AND professionals observed flow in the field.

& I Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.

Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a 51gn1ﬁcant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
* [t Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section [11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: '

8See Footnote # 3.



Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section [IL.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW: ' '

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
]j Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with

similarly situated adjacent wetlands, have a significant nexus with a TNW are Jurlsldlctlonal Data supporting this conclusion is
provided at Section III.C. :

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. ) o
] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section I1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’ '

As a general rule, the impoundment of a jurisdictional trlbutary remains jurisdictional.

X ' Demonstrate that impoundment was created from “waters of the U.S.,” or Lake Norman is an impoundment of the Catawba River.
| Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
| Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)

Delineation Manual and/or appropriate Regional Supplements.

‘Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR). .

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

. Other: (explain, if not covered above): . '

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of mlgratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all
that apply):

Non-wetland waters (i.e., rivers, streams) linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

® To complete the analysis refer to the key in Section IIL.D.6 of the Instructional Guidebook.

19 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
ﬁnding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
E Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters” study:

U.S. Geological Survey Hydrologic Atlas

[] USGS NHD data.

[J USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: NC-Lake Norman North .
USDA Natural Resources Conservation Service Soil Survey. Citation: Iredell County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: [] Aerial (Name & Date):

or [_] Other (Name & Date):

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify): . /

B
Ll
O

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): January 22, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW;RG-A, 2015-00065, Baxter Healthcare Corp/Lee Moore

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: McDowell  City: Marion
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.834822 N, -82.001704 W
Universal Transverse Mercator:
Name of nearest waterbody: North Fork Catawba River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River
Name of watershed or Hydrologic Unit Code (HUC): Catawba
E Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
.| Check if other sites (e.g., offsite mitigation sites, disposal sites, etc.. ) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[ Office (Desk) Determination. Date: 1-22-2015
.| Field Determination. Date(s):

SECTION ITI: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There

[Required]

Waters subject to the ebb and flow of the tide.

Efl  Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign ¢ commerce.
Explain:

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.

..B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

There Are

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): *

: TNWs, including territorial seas

Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 100 linear feet: 65 width (ft) and/or  acres.
Wetlands: acres.

c¢. Limits (boundaries) of jurisdiction based on: Est;
Elevation of established OHWM (if known):

2. Non regulated waters/wetlands (check if applicable):*
7] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not Jurlsdlctlonal

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section ITI below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows ycar-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

% Supporting documentation is presented in Section IILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is 2 TNW, complete Section
IIL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW complete Sections ITI.A.1 and 2 and Section
IILD.1.; otherwise, see Section IIL.B below.
il
1. TNW
Identify TNW: :
Summarize rationale supporting determination:

2. Wetland adjacent to TNW ‘ .
Summarize rationale supporting conclusion that wetland is “adjacent”:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
Thls section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determme
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typlcally 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant

nexus finding is not required as a matter of law.
J

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section IIL.B.2 for any
onsite wetlands, and Section IILB.3 for all wetlands adjacent to that trlbutary, both onsite and offsite. The determination whether a
significant nexus exists is determmed in Section III.C below. :

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size: . I
Drainage area: t
Average annual rainfall; inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly i
[ Tributary flows through

 tributaries before entering TN'W.

river miles from TNW.

river miles from RPW.

Project waters are aerial (straight) miles from TN'W.
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries, Explain:

Project waters are
Project waters are

Identify flow route to TNW>:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural : . .
[T Artificial (man-made). Explain: . - : -
[(] Manipulated (man-altered). Explain: S

* Note that the Instructional Guxdebook contains addmonal information regarding swales, ditches, washes, and erosnonal features generally and in the arid West.
* Flow route can be described by identifying, e.g., trlbutary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[] Silts [1 Sands ‘ [1 Concrete
[1 Cobbles 1 Gravel ‘ ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Otkier. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %
(c) Flow:

Tributary provides for:

Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is t. Characteristics: . . N

Subsurface flow: Picke List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

[1 Bed and banks

[[1 OHWM? (check all indicators that apply):
[] clear, natural line impressed on the bank
[J changes in the character of soil
[] shelving
[] vegetation matted down, bent, or absent
[] leaf litter disturbed or washed away
[] sediment deposition

[ water staining

[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction. of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I

If factors other than the OHWM were used to determine lateral extent of CWA. jurisdiction (check all that apply):
High Tide Line indicated by: '| Mean High Water Mark indicated by: '

[1 oil or scum line along shore objects [1 survey to available datum;
[] fine shell or debris deposits (foreshore) [ physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[] Wetland fringe. Characteristics:
[] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

$A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
o

Tbid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is:
Characteristics:

Subsurface flow: | . Explain findings:
- [[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting '

[J Not directly abutting
[0 Discrete wetland hydrologic connection. Explain:
[I Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationshis
Project wetlands are P
Project waters are }
Flow is from: P N
Estimate approximate location of wetland as within the Pi

 aerial (straight) miles from TNW.

t floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
. etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ Vegetation type/percent cover. Explain:

[ Habitat for: . _
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered in the cumulative analysis: P
Approximately ( ) acres in total are being considered in

umulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanas Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to thc physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explam findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section ITLD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of 31gn1ﬁcant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section III.D:

A
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[l TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that ﬂow directly or 1ndlrectly into TNWs

is perennial: The North Fork Catawba River is a blue line stream on the USGS topographlc map, Little Switzerland Quad which in
North Carolina means it flows more than 3 months out of the year making it a perennial stream. AND professionals observed flow in
the field and it supports fish and other aquatic life.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
[E1 Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non—RPWs that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is

jurisdictional. Data supporting ' this conclusion is provided at Section IILC. \

Provide estimates for jurisdictional waters within the review area (check all that apply):
.} Tributary waters: linear feet width (ft).

| Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

[El Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

8See Footnote # 3.



7] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly abutting an

RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with.a TNW are jurisidictional. Data supporting this conclusion is
provided at Section III.C. .

Provide acreage estimates for jurisdictional wetlands in the review area: acres.’

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this conclusion is
provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

/1 Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
| Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.

[} from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

[ Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
.1 Other non-wetland waters: acres.
Identify type(s) of waters:
El Wetlands acres.
F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
[[] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers. Wetland
Delineation Manual and/or appropriate Regional Supplements
% Review area included isolated waters with no substantial nexus to interstate (or forexgn) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
I Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
]:[ Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

® To complete the analysis refer to the key in Section ITLD.6 of the Instructional Guidebook.
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for revicw
consistent-with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.

/



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres. »

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below): )
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
[l Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
/] Data sheets prepared by the Corps:
7] Corps navigable waters’ study: .
| U.S. Geological Survey Hydrologic Atlas:
[]1USGS NHD data. - "
[] USGS 8 and 12 digit HUC maps.
| U.S. Geological Survey map(s). Cite scale & quad name: NC-Little Switzerland.
] USDA Natural Resources Conservation Service Soil Survey. Citation: McDowell County, NC
National wetlands inventory map(s). Cite name: ‘
State/Local wetland inventory map(s):
I FEMA/FIRM maps:
I | 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
7] Photographs: [ ] Aerial (Name & Date):
or [] Other (Name & Date):
v Previous determination(s). File no. and date of response letter:
'} Applicable/supporting case law:
| Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructlonal Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): January 14, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-00066, Barbara Winkler Dunnigan

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Watauga City: Boone

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.2106 N, -81.6666 W
Universal Transverse Mercator:

Name of nearest waterbody: Boone Creek

Name of nearest Traditional Navigable Water (TNW) into whlch the aquatic resource flows: South Fork New River

Name of watershed or Hydrologic Unit Code (HUC): New River

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X Office (Desk) Determination. Date: 1-14-2015
‘] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

o “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Required]
) Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNW's
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 210 linear feet: 1 width (ft) and/or  acres. _
Wetlands: acres. J

c. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
#7] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not 2 TNW and that typically flows year-round or has continuous flow at least “seasonally” (¢.g.,
typically 3 months).

% Supporting documentation is presented in Section IILF.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
IIL.A.1 and Section ITL.D.1. only; if the aguatic resource is a wetland adjacent toa TNW complete Sections ITI.A.1 and 2 and Section
- ITI.D.1.; otherwise, see Section III.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determmatlon

2. Wetland adjacent to TNW }
Summarize rationale supporting conclusion that wetland is “adjacent™ - . . .

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the iributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), Le. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evalnation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law. -

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used-whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section IILB.2 for any
onsite wetlands, and Section ITI.B.3 for all wetlands adjacent to that trlbutary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section III.C below. :

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) - General Area Conditions:
Watershed size:

Drainage area: . - t
Average annual rainfall: inches
Average annual snowfall: inches ;

(ii) Physical Characteristics: -
(a) Relationship with TNW.
" [ Tributary flows d1rectly i
[ Tributary flows through Pie

t tributaries before entering TN'W.

river-miles from TNW. .
river miles from RPW.
~ Project waters are aerial (straight) miles from TNW.,
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: - . . ‘

Project-waters-are
Project waters are P

Identify flow route to TNW*:
Tributary stream order, if known:

(b) ‘General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[] Artificial (man-made). Explam
[] Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information rcgardmg swalcs ditches, washes, and croswnal features generally and:in the arid West
* Flow route can be described by identifying, e.g., tributary a, which flows throu gh the review area, to flow into tributary b, which then flows into TNW.




Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: P

Primary tributary substrate composmon (check all that apply):

[ silts [] Sands [[] Concrete
[1 Cobbles [ Gravel 1 Muck
1 Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes Explain:

Tributary geometry: 1
Tributary gradient (approx1mate average slope): %

(c) Flow:
Tributary provides for:
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: B

Characteristics:

Subsurface flow: Pi t. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
] OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank
[J changes in the character of soil
[] shelving
[ vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
Cd
L]

the presence of litter and debris
destruction of terrestrial vegetation

,the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

sediment deposition
water staining
[ other (list):
[ Discontinuous OHWM.” Explain:

I | o

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[ il or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).. Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

¢A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert) the agencies will look for indicators of flow above and below the break.
7

Ibid. .
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2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties: -
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
. Flow is: | a

Surface flow is:
Characteristics:

Subsurface flow: | t. Explain findings:
"1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting - :
[ Not directly abutting
-0 Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW

Project wetlands are river miles from TNW.

Project waters are ¥  aerial (straight) miles from TNW.
Flow is from: Pick
Estimate appr:

te location of wetland as within the
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iif) Biological Characteristics. Wetland supports (check all that apply):
[ ] Riparian buffer. Characteristics (type, average width): .
[[]1 Vegetation type/percent cover. Explain:
[] Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other-environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: List
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TN'Ws, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physmal chemical, or blologlcal
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adj acent wetlands
then go to Section ITL.D: :

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Ad jacenf Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
;| Wetlands adjacent to TNWs: acres.

2. RPWs that ﬂow directly or mdlrectly into TNWs

is perennial: professionals observed flow in the field.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section IILB. ‘Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs that flow directly or indirectly into TNWs.
'} Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus-with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[Z] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres. '

Identify type(s) of waters:

‘4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
{4 Wetlands dlrectly abut RPW and thus are Jurlsdlctwnal as adjacent wetlands.

indicating that tributary is perennial in Section II1.D.2, above. Provide ratlonale indicating that wetland is
directly abutting an RPW:

#See Footnote # 3.



seasonal in Section IIL.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW: '

—y

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlandsadjacent to but not dlrectly abutting an RPW that flow directly or indirectly into TNWs.

-] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section III.C. :

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section II.C. '

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
] Demonstrate that impoundment was created from “waters of the U.S.,”
Demonstrate that water meets the criteria for one of the categories presented above (1- 6) or
Demonstrate that water is isolated with a nexus to commerce (see E below). .

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

1 which are or could be used for industrial purposes by industries in interstate commerce.

L] Interstate isolated waters. Explain:

1 Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
I Other non-wetland waters: acres. .
Identify type(s) of waters: ‘
Wetlands: acres. e

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[7] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland

Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): '

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all
that apply):

I Non-wetland waters (i.e., rivers, streams) linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
finding is required for jurisdiction (check all that apply): '

° To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



" Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be 1ncluded in case file and, where checked and
requested, appropriately reference sources below):
l Maps, plans, plots or plat submltted by or on behalf of the apphcant/consultant:
[] Office concurs with data sheets/delineation report.
[ office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[1 USGS 8 and 12 digit HUC maps.
| U.S. Geological Survey map(s). Cite scale & quad name: NC-Boone.
USDA Natural Resources Conservation Service Soil Survey. Citation: Watauga County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (Natjonal Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
=] Applicable/supporting case law:
| Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidecbook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 25, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-00287, Parkway Fire and Rescue Department/Eddie Duncan

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Mitchell City: Spruce Pine
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.882231 N, -82.057432 W
Universal Transverse Mercator:
Name of nearest waterbody: Grassy Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nolichucky River
Name of watershed or Hydrologic Unit Code (HUC): Nolichucky 6010108
Bd Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office (Desk) Determination. Date: 2-25-2015
[ Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Regquired)
[[1 Waters subject to the ebb and flow of the tide.
[l Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There ATe “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required])

1. Waters of the U.S.

a. Indicate presence of waters of 1.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TN'Ws
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RP'WSs that flow directly or indirectly into TN'Ws
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

o 6 =< o

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 60 linear feet: 15 width (i) and/or  aeres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Established by OHWM!
Elevatton of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
[ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

" ! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).
* Supporting documentation is presented in Section IILF.






{©)

] Manipulated {man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [[] Concrete
[ Cobbles ] Gravel [ Muck
[ Bedrock [ Vegetation. Type/% cover:

1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approx1rnatc average slope): %

FIO\V

Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick L, LlSt Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[1 Bed and banks

] OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
[ shelving
[] vegetation matted down, bent, or absent
[ leaftitter disturbed or washcd away
[ sediment deposition
[1 water staining
1 other (Jist):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I

If factors other than the OHWM were used to determine lateral extent of CWA, jurisdiction (check all that apply):

[ High Tide Line indicated by: [[] Mean High Water Mark indicated by:
[T oil or scum line along shore objects [1 survey to available datum;
[1 fine shell or debris deposits (foreshore) [] physical markings;
[1 physical markings/characteristics (] vegetation lines/changes in vegetation types.

[1 tidal gauges
[1 other (list):

(iiiy Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

O
O

Riparian corridor, Characteristics (type, average width):
Wetland fringe. Characteristics:

Habitat for:

'] Federally Listed species. Explain findings:

[] Fish/spawn areas, Explain findings:

] Other environmentally-sensitive species. Exp[am findings:

%A natural or man-made discontinuity in the OHWM docs not necessarily sever jurisdiction (¢.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow

over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break,

Mbid.



[1 Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics: ‘
(2) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick Lis(
Characteristics:

_ Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TN'W:
[ Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[0 Ecoclogical connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Prox:mtt clatlonshl toTNW

T

Project waters are Ptck Llst aerial (straight} miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick, Lis¢ floodplain. |

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; gencral watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iif) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width): .
[[] Vegetation type/percent cover. Explain:
] Habitat for:
[] Federally Listed specics. Explain findings:
[[] Fish/spawn areas, Explain findings:
L] Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumnulative analysis.

For each wetland, specify the following:
Directly abuts? {Y/N) Size (in acres) Dircctly abuts? {Y/N) Size (in_ acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biolegical integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of A TNW. Considerations when




evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapartos Guidance and discussed in
the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

Does the tributary, in combination with its adjacent wetlands (if any) have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

Does the tributary, in combination with its adjacent wctlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWSs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs,
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of ils adjacent wetlands,
then go to Section II1.D:

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT

APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNWs: linear feet width (), Or, acres.
L] Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

Tributaries of TN'Ws where tributarics typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: Grassy Creek is a blue line stream on the USGS topographic map, Spruce Pine Quad which In North Carolina means it
flows more than 3 months out of the year making it a perennial stream.

D Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
L] Tributary waters: linear feet width (ft).
Other non-wetland waters; acres.

Identify type(s) of waters:

Non-RPW5s® that flow directly or indirectly into TNWs,
[1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is

Jjurisdictional. Data supporting this conclusion is provided at Section IT1.C.

Provide estimates for jurisdictional waters within the review area (check all that appiy):

[ Tributary waters: linear feet width (ft).
[ Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[7] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

%See Foolnote # 3.







Provide acreage estimaies for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

D, Non-wetland waters (i.e., rivers, streams): linear fcet, width (ft).
[0 Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

[ wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
[C] Data sheets prepared/submitted by or on behaif of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.

[:] Data sheets prepared by the Corps:
[.] Corpsnavigable waters’ study: .
[1 U.S. Geological Survey Hydrologic Atlas;
[ ] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
I U.S. Geological Survey map(s). Cite scale & gquad name: NC-Spruce Pine.
[[] USDA Natural Resources Conservation Service Soil Survey. Citation: Mitchell County, NC
[l National wetlands inventory map(s). Cite name:
[] State/Tocal wetland inventory map(s):
FEMA/FIRM maps:
[l 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1529)

Photographs: [ ] Aerial (Name & Daie):
or [ ] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

|

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): January 22, 2013

B. DISTRICT OFFICE, FILE NAME, AND NUMEBER:CESAW-RG-A, 2015-00106, Crowfields Community Association/Susan Bogart

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Buncombe  City: Asheville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.505245 N, -81.52851 W
Universal Transverse Mercator:
Name of nearest waterbody: Dingle Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River
Name of watershed or Hydrologic Unit Code (HUC): French Broad
K Checkif map/diagram of revicw arca and/or potential jurisdictional areas is/are available upon request.
[ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form., ;

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[X] Office (Desk) Determination. Date: 1-22-2015
[ Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A, RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Areno “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Required]
[] Waters subject to the ebb and flow of the tide. .
[.] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Afe “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutling RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

] e o

b. 1dentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 320 linear feet: 9 width (fi) and/or  acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Established by OHWM:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the apprapriate sections in Section I11 below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

% Supporting documentation is presented in Section IILF.



A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
ITI.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.I and 2 and Section
IILD.1.; otherwise, see Section III.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2.  'Wetland adjacent to TNW ‘
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND iTS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.c. tributaries that typically flow year-round or have continuous flow at [east seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section II1.D.4.

A wetland that js adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.I for the tributary, Section II1.B.2 for any
onsite wetlands, and Section ITI.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section IILC below,

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

Watershed size: P st
Drainage area: IPick List
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[ Tributary flows through Pick Liist tributaries before entering TNW.

Project waters are Pic MI?E river miles fom TNW.
Project waters are i river miles from RPW.
Project waters are ] t aerial (straight) miles from TNW,
Project waters are  Rick L é aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identity flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [} Natural
[] Artificial (man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




[ ] Manipulated (man-aliered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Averape depth feet -

Primary tributary substrate composition (check all that apply):

] silts [] Sands [ Concrete
1 Cobbles [ Gravel [ Muck
] Bedrock [ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presencc of runfnfﬂe/gool complexes Explain:

Tributary gradient (approxlmate average slope): %

(c) Flow

Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick'List. Characteristics:
Subsurface flow: Pick'List. Explain findings:
] Dye (or othcr) test performed:

Tributary has (check all that apply):

[] Bed and banks

] OHWMS® (check all indicators that apply):
[ clear, natural line impressed on the bank
[1 changes in the character of soil
[1 shelving
[1 vegetation matied down, bent, or absent
[1 leaf litter disturbed or washed away
[1 sediment depesition
[] water staining
[ other (list):

] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OO0O0000a

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[l High Tide Line indicated by: Mean High Water Mark indicated by:
[1 oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
[ physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is ¢lear, discolored, oily film; water quality; general watershed characteristics, ete.). Expiain:

Identify speciﬁé pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[1 Riparian corridor. Characteristics (type, average width); .
[[] Wetland fringe. Characteristics:
[C] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
T3

Ibid.




[] Aquatic/wildlife diversity. Explain-findings:
2. Characteristics of wetlands adjacent to non-TINW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size:  acres .
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General F] clationship with Non-TNW:
Flow is: P st. Explain:

Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed: .

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[] Not directly abutting .
[] Discrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

{d) Proximity (Relationshi
Project wetlands a.rc_}is,i
Project waters are

T

¢ 1List aerial (straight) miles from TNW.
Flow is from: Pick. ﬂlgf.mw
Estimate approximate Jocation of wetland as within the Pick List floodplain.
(ii) Chemical Characteristics:
Characterize wetland systcm (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain: )
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
] Vegetation type/percent cover. Explain:
] Habitat for:
[] Federaily Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

wdarmmenrnmy

All wetland(s) being considered in the cumulative analysis: Pick:List
Approximately { ) acres in total are being considered in the cumulative analysis.

i 3. Characteristics of all wetlands adjacent to the tributary (if any)

For each wetland, specify the following:
Directly abuts? (Y/N) Size {in acres) Directly abuts? (Y/N)} Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
C. SIGNIFICANT NEXUS DETERMINATION

| A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when



evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in
the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutarlts or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

L.

3.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section II1.D:

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, ther go to Section III.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):
1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
[7] Wetlands adjacent to TNWs: acres.
2. RPWs that flow directly or indirectly into TNWs.

[X] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional, Provide data and rationale indicating that tributary
is perennial: Dingle Creek Is a blue lihe stream on tha USGS topographic map, Asheville Quad which in North Carolina means it flows
more than 3 months out of the year making it a perennial stream. AND professionals observed flow in the field. Dingle creek
supports various aquatic life.

Tributaries of TNW where tributaries have continuouns flow “seasonally” (e.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.
Identify type(s) of waters:
3. Non-RPWs® that flow directly or indirectly into TNWs.

Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section LLC.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (fY).
Other non-wetland waters: acres,
Identify type(s) of waters:
4. Wetlands directly abutting an RP'W that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is

8See Footnote # 3.



directly abutting an RPW:

[] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITLB and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWSs.
(] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a sipnificant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres. -

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[[] Wetlands adjacent to such waters, and have when considered in combination with the tnbutaxy to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this conclusion is
provided at Section IIL.C. ~

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
- As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[C1 Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"

[] which are or could be used by interstate or foreign travelers for recreational or other purposes.
[Z] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce,
[F] which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors, Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
{1 Other non-wetland waters: acres.
Identify type(s) of waters:

[] Wetlands: acres.

F.  NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplcmems

[[] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[L1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[ ] wWaters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.c.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment {check all

that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[l Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

? To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process deseribed in the Corps/EPA Memorandurm Regarding CWA Act Jurisdiction Following Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
finding is required for jurisdiction (check all that apply):

[[] Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).
[J Lakes/ponds: acres.

[[] Other non-wetland waters: acres. List type of aquatic resource:

[l Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check ali that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
IZ]_ Maps, plans, plots or plat submiited by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[ USGS 8 and 12 digit HUC maps. .
U.S. Geological Survey map(s). Cite scale & quad name: NC-Asheville.
USDA Natural Resources Conservation Service Soil Survey. Citation: Buncombe County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [ ] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information {please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JID:
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

"This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTI&CE)P%I}(&,&LE Nﬁ . AND}&UMBEQ: \5 OD OL [ %,
C. PROJECT LOCATION AND BACKGROUND I ?RMATION:

State:NC County/parish/borough: Buncombe City: Swannanoa -

Center coordinates of site (lat/long in degree decimal format): Lat. 35.591224° N, Long. 82.439901° W.

Universal Transverse Mercaltor:

Name of nearest waterbody: Swannanoa River

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): 06010105

B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites {e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[] Office (Desk) Determination. Date:
Xl Field Determination. Date(s): 4/4/2014 and revisited on 10/27/2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Aréng “navigable waters of the U.S.” within Rivers and Harbors. Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area, [Reguired)
Waters subject to the ebb and flow of the tide.
[Z] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S. .
a. Indicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas
Il Wetlands adjacent to TNWSs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
[[]1  Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
8| Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
1 Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 13 linear feet: 2 width (ft) and/or acres.
Wetlands: acres.

1987 Delineation Manual

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM. (if known):

2. Non-regulated waters/wetlands (check if applicable):’
[Z] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

3 Supporting documentation is presented in Section IILF. .



SECTION ITI: CWA ANALYSIS

Al

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IT.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section ITLD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes informatton regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapamos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWSs), i.e. tributaries that typically flow year-reund or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section JILD.2. If the aquatic resource is 2 wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires 2 significant nexus evaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section ITI.B.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Condltlons.
Watershed size:

Drainage area: ; les
Average annual ramfall inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
O Tributary flows through Pick List tributaries before entering TNW.

Project waters are RicK] sﬁi river miles from TNW.

Project waters are Pl : st river miles from RPW.

Project waters are P:c '1st aerial (straight) miles from TNW,
Project waters are Pick List acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that applv):
Tributary is: [ Natural
[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank {estimate):
Average width: feet
Average depth: feet
Average side slopes: Picle List.

Primary tributary substrate composition (check all that apply):

[ silts [] sands [ Concrete
[1 Cobbles [ Gravel ] Muck
] Bedrock . ] Vegetation. Type/% cover:

[J Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/nfﬂc/pool complexes Explain:

Tributary gradient (approxu'nate average slope). %

(c) Flow:
Tributary provides for: Pick Tist

R KoL

Describe flow regime: Unknown.
Other information on duration and volume:

Surface flow is: Pick Lisf. Characteristics:

Subsurface flow: Pick List. Explain findings:
[ Dye (or other) test perfermed:

Tributary has (check all that apply):

[] Bed and banks

[0 OHWM® (check all indicators that apply):
[] clear, natural line impressed on the bank
[ changes in the character of soil
[] shelving
[] vegetation matted down, bent, or absent
B leaf litter disturbed or washed away
O sediment deposition
[ water staining
[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

muitiple observed or predicted flow events
abrupt change in plant community

I |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

. High Tide Line indicated by: Mean High Water Mark indicated by:
oil or scum line along shore objects [] survey to available datum;
[] fine shell or debris deposits (foreshore) [] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed charactcrisncs ete.).
Explain: Water color is clear <30 hours after rain event. No indication of pollutant input. Watershed is developed with
transportation corridors and medium density residential and commercial development,

Identify specific pollutants, if known:

¢A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OH'WM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Chanuel supports (check all that apply)
[0 Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[ Habitat for:
[] Federally Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirec{ly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List

S i

Characteristics:

Subsurface flow: Pick List. Explain findings:
[ Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TINW:
[] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
1 Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity {Relationshi
Project wetlands are ;E’ic ‘
Project waters are Plc m “aerial (straight) miles from TNW.
Flow is from: ﬁm List.

NoTNW

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: No surface water. Saturated conditions. Watershed characteristics same as tributary

above.
Identify specific pollutants, if known:

(iif} Biological Characteristics. Wetland supports (check all that apply):
] Riparian buffer. Characteristics (type, average width): .
[ Vegetation type/percent cover. Lxplain: Problematic veg; partially bush-hogged.
[0 Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands ad]acent to the tributary (ifany)

All wetland(s) being considered in the cumulative analysis: Pick:l Tist
Approximately ( ) acres in total are being considered in the ‘cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus. '

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

s  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be decumented
bhelow:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2.  Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section [ILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW, Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TN'Ws.

X Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Tributaries exhibit gecmorphology, hydrology, and biology consistent with those of perennial streams
including continuous bed and bank, groundwater inputs, and presence of obligate benthic macroinvertebrates. Additionally,
tributaries score greater than 30 on the NCDWR stream determination form.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section lIL.B. Provide rationale indicating that tributary flows
seasonally: : :




Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: 13 linear feet 2 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs?® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
‘TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (fi).
-] Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

[} Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adfacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented abave (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes. '

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce,

[T Interstate isolated waters. Explain: .

7] Other factors. Explain:

#See Footnote # 3.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

1% Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will clevate the action to Corps and EPA HQ for
review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Identify water body and sumntarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
] Tributary waters: linear feet width (fi).
[ Other non-wetland waters: acres.
Identify type(s) of waters:
[ Wetlands:  acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[[] Ifpotential wetlands were assessed within the revicw area, these arcas did not meetthe criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[.] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[[1 Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Judgment {check all that apply).

[ 1 Non-wetland waters (i.¢., rivers, streams): linear feet width (ft).
[[1 Lakes/ponds: acres. -

[T Other non-wetland waters: acres. List type of aquatic resource:

{1 Wetlands: acres.

Provide acreage cstimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

L] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
- [1 Lakes/ponds: acres.

[T Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately referenice sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant,
[ Office concurs with data sheets/delineation report.
[T] Office does not coneur with data sheets/delineation report,
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
1.5. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: B Aerial (Name & Date):NC OneMap, 2010,
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature;
Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD:
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APPROVED JURISDICTIONAL DETERMINATION FORM

U.S. Army Corps of Engineers M}M

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME}&ND NUMB%R:
* - - oobH ¥

\0(11_10 ]
C. PROJE(% LOCATION AND BACKGR(% INFORMATION:
State:NC County/parish/borough: Buncombe  City: Swannanoa
Center coordinates of site (lat/long in degree decimal format): Lat. 35.591224° N, Long. 82.439901° W
Universal Transverse Mercator:
Name of nearest waterbody: Swannanoa River
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: French Broad River
Name of watershed or Hydrologic Unit Code (HUC): 06010105
Bl Check if map/diagram of review area and/or potential jurisdictional areas isfare available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
E Field Determination. Date(s): 4/4/2014 and revisited on 10/27/2014

SECTION IT1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Aréng “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329} in the
review area. [Required)
|1 Waters subject to the ebb and:flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There X8 “waters of the U.5.™ within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired]

1. Waters of the U.S. ‘
a. Indicate presence of waters of U.S. in review area (check all that apply): * |

TNWs, including territorial seas |

Wetlands adjacent to TN'Ws )

Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs

Non-RPWs that flow directly or indirectly into TN'Ws

Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws

Impoundments of jurisdictional waters

Isolated (interstate or intrastate) waters, including isolated wetlands

0 I | O o e

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 163 linear feet: 2 width (ft) and/or acres.
Wetlands: 0.41 acres.

¢. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain;

! Boxes checked below shall be supported by completing the appropriate sections.in Section III below. ' -
? For purposes of this form, an RFW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months). ,

* Supporting documentation is presented In Section IILF.



TION ITI: CWA ANALYSIS

SEC

A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete

Section IIL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IT1.A.1 and 2
and Section IIL.D.1.; otherwise, see Section III.B below.

1. TNW
Identify TN'W:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.
The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a {ributary with perennial flow,
skip to Section ITLD.4.
A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any} and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.
If the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
" waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.
1. Characteristics of non-TNWs that flow directly or indirectly into TNW
(i) General Area Conditions:
Watershed size: Pic Pick: s!:ww
Drainage area: IPick List
Average annual rainfall; inches
Average annual snowfall: inches
(ii) Physical Characteristics:
(a) Relationship with TNW:
L] Tributary flows directly into TNW.
[ Tributary flows through 5 tributaries before entering TNW,
Project waters are Pick List river miles from TNW.
Project waters are P kL5 t river miles from RPW.
Project waters are Pnc st aerial (straight) miles from TNW,
Project waters are Pnck List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:
Identify flow route to TNW?: Enters secondary trib to Swannanoa, to primary trib to Swannanoa, Swannanoa river to
French Broad River.
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West,

% Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
'] Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth; feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ silts [ sands O Conerete
[] Cobbles [1 Gravel [ Muck
[ Bedrock I Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approxnmate average slope): %

(¢) Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: PicK List
Describe flow regime: Unknown.
Other information on duration and volume:

Surface flow is: Pick:List. Characteristics:

Subsurface flow: Pick:List. Explain findings:
1 Dye (or other) test performed:

Tributary has (check-all that apply):

[[1 Bed and banks

[T OHWMS (check all indicators that apply):
[] clear, natural line impressed on the bank
| changes in the character of soil
] shelving
[ vegetation matted down, bent, or absent
(] leaflitter disturbed or washed away
[ sediment deposition
[ water staining
[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

(o o

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

{Z] High Tide Line indicated by: Mean High Water Mark indicated by:
71 oil or scum line along shore objects [] survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal ganges
[ other (list):

(ifi) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain; Water color is clear <30 hours after rain event. No indication of pollutant input. Watershed is developed with
transportation corridors and medium density res:dentlal and commercial development.

Identify specific pollutants, if known:

“A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
gcgime (e.g., flow over arock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break,

Ibid. ‘



3.

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[l Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: Headwater Forest/Seep Complex.
Wetland quality. Explain: Dominated by non-native willow.
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick:List. Explain:

Surface flow is: PiclcList
Characteristics:

Subsurface flow: Pick List. Explain findings:
I Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[1 Not directly abutting
[0 Discrete wetland hydrologic connection. Explain: :
[] Ecological connection. Explain:
| Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands arc Pick List river miles from TNW.
Project waters are_Pick List aerial (straight} miles from TNW.
Flow is from: Pick List. e
Estimate approximate location of wetland as within the Fick:List floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, il film on surface; water quality; general watershed
characteristics; etc.). - Explain:
Identify specific pollutants, if known:

(ii1) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain:

[ Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the curulative analysis: Pick List
Approximately ( Y acres in total are being considered in the cumulative analyss.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

’

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent fo the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more-than a speculative or insubstantial effect on the chemical, physical and/or bielogical integrity of a TINW.
Considerations when evaluating significant nexus iriclude, but are not limited to the volume, duration, and frequency bf the flow
of water in the tributary and its proximity to 2 TNW, and the functions performed by tlie tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its'adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

= Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

L. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly info TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD:

3

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: lincar feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres,

2. RPWs that flow directly or indirectly into TNWs.

Xl Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationaie indicating that
tributary is perennial: Tributaries exhibit geomorphology, hydrology, and biology consistent with those of perennial streams
iuncluding continuous bed and bank, groundwater inputs, and the presence of obligate macroinvertchrates. Additionally,
tributaries score greater than 30 on the NCDWR Stream Determination Form.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
Jurisdictional. Data supporting this conclusion is provided at Section 1[LB. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: 163 linear feet 2width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs?® that flow directly or indirectly into TNWs.
] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

[d Tributary waters: linear feet width (ft).
Other non-wetland waters: acres,
Identify type(s) of waters:
4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. '

[X] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ Wetlands directly abufting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Confined flow from perennial stream enters wetland, disperses into sheet flow through
wetland, and rechannelizes at downstream extent of wetland into confined perennial channel

Wetlands directly abutting an RE'W where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.41 acres.

5. Wetlands adjacent to but not directly abutting an RFW that flow directly or indirectly into TNWs.
El Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[[3 Demonstrate that impoundment was created from “waters of the U.S.,” or
[£] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[[] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[1 which are or could be used by interstate or foreign travelers for recreational or other purposes.
[C1 from which fish or shellfish are or could be taken and sold in interstate-or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate is¢lated waters. Explain:

¥See Footnote # 3.

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

1 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
E1 Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meét the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements,

Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce.

[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): '
Provide acreage estimates for non-jurisdictional waters in the'review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

‘(2] Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

[T1 Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[:1 Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

] Other non-wetland waters: acres. List type of aquatic resource:

[[] Wetlands: acres.

SECTION IV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters® study: .
U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.8. Geological Survey map(s). Cite scale & quad name:
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of.1929)
Photographs: [X] Aerial (Name & Date):NC OneMap, 2010.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
[z} Other information (please specify):

OO XK
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B. ADDITIONAL COMMENTS TO SUPPORT JD:
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APPROVYED JURISDICTIONAL DETERMINATION FORM [,U‘C‘MM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook,

SECTION I: BACKGROUND INFORMATION )
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER {
CE SBW W@R§%—ooﬁi
C. PROJECT rOCA N AND CKGRO RMATION:
State:NC County/parish/borough: Buncombe  City: Swannanoa

Center coordinates of site (lat/long in degree decimal format): Lat. 35.591224° N, Long. 82.439901° W.
Universal Transverse Mercator:
Name of nearest waterbody: Swannanoa River
Name of nearest Traditional Navigable Water (TNW) 1nto which the aquatic resource flows: French Broad River
Name of watershed or Hydrologic Unit Code (HUC): 06010105
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded ona
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[] Office (Desk) Determination. Date;
Bd Field Determination. Date(s): 4/4/2014 and revisited on 10/27/2014

SECTION I1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

B eyt

review area. [Requ:red]
Waters subject to the ebb and flow of the tide. -
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There AFe “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply):
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

OOOROOROOE

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 134 linear feet: 2.5 width (ft) and/or acres.
Wctlands:o 0[)5 acres.

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual
Elevation of established OHWM (if known}:

2. Non-regulated waters/wetlands (check if applicable):®
[F1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined fo be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I1I below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally™
(e.g., typically 3 months), ]

* Supporting documentation is presented in Section TILF,




SECTION IIT: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aquatic resource is a TNW, complete
Section II1.A.1 and Section II1.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IIL.D.1.; otherwise, see Section ITL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts a2n RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section Ul.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody is not an RPW, or a wetland directly abutting an RP'W, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITILB.1 for
the tributary, Section II11.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly info TNW

(i} General Area Conditions:

Watershed size: “P i 5
Drainage area: fg ';:!§.§.
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW;
[ Tributary flows directly into TNW.
O Tributary flows through Pick Tist tributaries before entering TNW.

Project waters are Pi £ river miles from TNW.
Project waters are Pick st river miles from RPW.
Project waters are Picl List aerial (straight) miles from TNW.
Project waters are PlckI.ls aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

+Note that the Instructional Guidehook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[ Artificial (man-made). Explain:
'] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth: 1 feet
Average side slopes: Pic

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [ Concrete
[] Cobbles [ Gravel ] Muck
[[] Bedrock ] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Tributary geometry: Pm
Tributary gradient (approx1matc average slope): 1 %

{c) Flow:
Tributary provides for: ﬁk Llst
Estimate average number of flow events in review area/year: Pick List
Describe flow regime: Unknown.
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick'List. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[ Bed and banks

] OHWM? (check all indicators that apply):
L] clear, natural line impressed on the bank
[] changes in the character of soil
[ shelving
(] wvegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[] sediment deposition
[0 water staining
[1 other (list):

[7] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):

[ High Tide Line indicated by: [ Mean High Water Mark indicated by:
] oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [] physical markings;
[[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
1 other (list):

(iii) Chemical Characteristics:
Characterize tributary {e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practwcs) Where there is a break in the OHWM that is unrelated to the waterbody’s flow
rcglme {e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.




(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[l Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:0.007 acres
Wetland type. Explain: Headwater Forest/Secp Complex.
Wetland quality. Explain: Dominated by non-native willow.
Project wetlands cross or serve as state boundaries. Explain:

{(b) General Flow Relationship with Nopn-TNW:
Flow is: No Flow!. Explain:

Characteri st1cs

Subsurface flow: Unknown. Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
B Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
X Eecclogical connection. Explain: Wetland is situated wnthm 50 feet of the channel of the stream with a continuous
riparian corridor between the wetland, stream, and pond downstream of the property.
[ Separated by bermvbarrier. Explain:

(d) Proximity (Relationship) to TNW
5

Project waters are 5-] 10 aerial (straight) miles from TNW.
Flow is from: Wetland fo navigable waters.
Estimate approximate location of wetland as within the Pic

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: No surface water. Saturated conditions. Watershed characteristics same as tributary
above.

Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width):

[0 Vegetation type/percent cover. Explain: .

[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
B4 Other environmentally-sensitive species. Explain findings:Provides amphibian spawning arca.
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately { 0.007 ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in_acres) Directly abuts? (Y/N) Size (in acres)
W03- Yes 0.007

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or
outside of a floedplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity fo carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

»  Does the tributary, in comnbination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tribulary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to oceur should be documented
below;

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows direcetly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RP'W and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D: W03 is seperated by a small berm from the RPW; however, W03 still provides both biological and likely
groundwater connection with the RPW and, therefore, a significant nexus with a Jurisdictional Water.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

B4 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Tributaries exhibit geomorphology, hydrology, and bioclogy consistent with those of perennial streams
including continuous bed and bank, groundwater inputs, and presence of obligate macroinvertebrate organisms. Additiona]ly,
tributaries score greater than 30 on the NCDWR Stream Determination Form,

Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
Jjurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review arca (check all that apply):
Tributary waters: 134 lincar feet 2.5 width (fi),
[C] Other non-wetiand waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs,
[0 waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C,

Provide estimates for jurisdictional waters within the review area (check all that apply):

[] Tributary waters: linear feet width (fi).
Other non-wetland waters: acres.
Identify type(s) of waters: .

4, ‘Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[F1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide dat2 and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetland is immediately adjacent to tributary's top of bank.

[] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.5 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
B Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review arca: 0.007acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[l Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[7] which are or could be used by interstate or foreign travelers for recreational or other purposes.
[[1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[] which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

tSee Footnote # 3.

*To complete the analysis refer to the key in Section III.D.6 of the Instructicnal Guidebook

10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check:all that apply):
Tributary waters: linear feet width (ft).
i Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: - acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Weitland Delineation Manual and/or appropriate Regional Supplements,

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: 8
Other: (explain, if not covered above); .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for itrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.c., rivers, streams): - linear fect width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

'] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres. -
Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delincation report.
[J Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters® study: .
U.S. Geological Survey Hydrologic Atlas;
[ ] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):NC OneMap, 2010,
or [] Other (Name & Date):
Previous determination{s). File no. and date of response letter;
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specity);

X
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B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: &' Aw -2 o/y- 0149 ] X

Applicant: The Falls at Weddington, LLC C E 5 },4 A ﬂ &; 79

Site: Falls at Weddington

C. PROJECT LOCATIQON AND BACKGROUND INFORMATION:
State:NC County/parish/borough: Union City: Weddington _
Center coordinates of site (lat/long in degree decimal format): Lat. 35.01253° N, Long. 80.724392° W,
Universal Transverse Mercator:
Name of nearest waterbody: West Fork Twelvemile Creek |
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Twelvemile Creek
Name of watershed or Hydrologic Unit Code (HUC): Catawba (03050103
[] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[Z] Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[ Office (Desk) Determination. Date:
[X] Field Determination. Date(s): 05/01/14

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Pick List “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)
[T} Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)]

1. Waters of the U.S. N\
a. Indicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas

Wetlands adjacent to TNWs

Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs

Non-RPWs that flow directly or indirectly into TNWs

Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

Impoundments of jurisdictional waters

Isolated (interstate or intrastate) waters, including isolated wetlands

OROXMOXOO

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 8,633 linear feet: width (ft) and/or acres.
Wetlands: 3.0 acres.

¢. Limits (boundéries) of jurisdiction based on: m%ﬁ:ﬂéﬁjmg OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).



[C] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

3 Supporting documentation is presented in Section IILF.



SECTION IIT: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITI.A.1 and 2
and Section ITL.D.1.; otherwise, see Section IIL.B below.
S
1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Condltlons
Watershed size: 406 square ‘miles
Drainage area: 500 Elgm
Average annual rainfall: 43 inches
Average annual snowfall: 43 inches ) ~

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
< Tributary flows through 3 tributaries before entering TNW.

Project waters are §- 5:10 river miles from TNW.

Project waters are 1 (orrh_lmgsws) river miles from RPW.

Project waters are 5-10 aerlal (straight) miles from TNW.
Project waters are 1(o 1 (or, less) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

-

4 Note that the Instructional Gu1debook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.



Identify flow route to TNW3: Seasonal RPWs V, X, YY1 and ZZ1 on the site flow into perennial streams on the site
which drain to West Fork of Twelvemile Creek then to Twelvmile Creek (TNW) before flowing to the Catawba River
(Section 10 water) .

Tributary stream order, if known: 1.

(b) General Tributary Characteristics (check all that apply):
Tributary is: X Natural
[ Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth: 3 feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

X silts X Sands ] Concrete
X Cobbles X Gravel [ Muck
[ Bedrock [C] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: stable.
Presence of run/riffle/pool complexes Explain:

Tributary geometry: Relatively stra stragght
Tributary gradient (approximate average slope): %

(c) Flow
Estimate average numbg; of ﬂow*events in review area/year: 6-10
Describe flow regime:
Other information on duration and volume:

Surface flow is: Discrete and confined. Characteristics:

Subsurface flow: :U_li:l-(lngnggf Explain findings:
[C1 Dye (or other) test performed:

Tributary has (check all that apply):

X Bed and banks

X OHWMS (check all indicators that apply):
X clear, natural line impressed on the bank
X changes in the character of soil
X shelving
X vegetation matted down, bent, or absent
X
X

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

leaf litter disturbed or washed away
sediment deposition
[ water staining
[C1 other (list):
[ Discontinuous OHWM.” Explain:

OOXXOC0

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[ High Tide Line indicated by: [[1 Mean High Water Mark indicated by:
[ oil or scum line along shore objects [C1 survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(ili) Chemical Characteristics:

3 Flow route can be described by identifying, e.g., tributary a, which flows s through the review area, to flow into tributary b, which then flows into TNW.
A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
tthe OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
;cgime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.



Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: water color is clear.
Identify specific pollutants, if known:



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics.(type, average width): wooded buffer.

[XI Wetland fringe. Characteristics: Seasonal RPW V has wetland fringe.

X Habitat for:
[] Federally Listed species. Explam findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explam findings: .
X Aquatic/wildlife diversity. Explain findings: salamanders/crayfish present.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:0.24 (total) acres
Wetland type. Explain:Forested.
Wetland quality. Explain:Good.
Project wetlands cross or serve as state boundaries. Explain:

) General Flow Relationship with Non-TNW:
Flow is: Intermlttent flo“j Explain:

Surface flow is: Overland sheetflow
Characteristics:

Subsurface flow: Unknown'. Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting

X Not directly abutting
Xl Discrete wetland hydrologic connection. Explain:
.l Ecological connection. Explain:
X Separated by berm/barrier. Explain:

(d) Prox1m1 elatlonshl to TNW
Project waters are '5”:‘10 aerial (straight) miles ﬁom TNW.
Flow is from: Wetland to navigable waters.
Estimate approximate location of wetland as within the 50 - 100-year, floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: water is clear.
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
Riparian buffer. Characteristics (type, average width):100 foot forested buffer.
X Vegetation type/percent cover. Explain:Forested 100%.
[X Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings: .
X Aquatic/wildlife diversity. Explain findings:salamanders, crayfish.

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: §
Approximately ( 0.193 ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)
Wetland B N 0.064

Wetland R N 0.004

Wetland H N 0.018

WetlandF N 0.107

Wetland T N 0.047

Summarize overall biological, chemical and physical functions being performed: Onsite wetlands and jurisdictional rpw's
provide habitat for herpetofauna and macroinvertebrates. These wetlands have the capacity to provide nutrients and organic carbon
to downstream foodwebs. Wetlands provide flood storage during rain events and ground water recharge during dry periods. The
wetlands also trap and filter pollutants before reaching Perennial RPWs on the site and TwelveMile Creek (TNW). TwelveMile
Creek flows directly into the Catawba River (TNW)

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example: ‘

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

¢  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D: Wetland B (0.064 acre) and Wetland R (0.004) are located in the floodplain of Perennial RPW A approximately 50- -
feet from the channel. There were indicators of overland flow surface flow that water from these wetlands travel to RPW A and
ultimately to downstream TNWs. Wetland H (0.018 acre) and Wetland F (0.107) are also located in the floodplain of RPW A and
has a surface water connection. Wetland T (0.047) flows overland (as evidenced through observed indicators) to Wetland U which
is adja@ent and abutting to Perennial RPW S which then drains to RPW A. Pollutants can be transported from these wetland to the
TNW through RPW A along with the transfer of nutrients and carbon. When water levels rise in this wetland (likely due to rain
events and overland runnoff), these pollutants and nutrients are carried downslope to RPW A which would ultimately be
transported to the TNW. The adjacent wetlands have the capacity to reduce pollutants through vegetation filtering, and reduce
flooding by providing storage before reaching the TNW. In addition, the wetlands provide recharge to the RPW's during dry
climate conditions. The RPW's to which they flow have the capacity to carry pollutants and/or flood waters to the TNW. They also



have the capacity to transfer nutrients and organic carbon to downstream foodwebs. These features also provide habitat for
amphibians and other wildlife .

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.
[ ] Wetlands adjaccnt to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

[X Tributaries of TNWs where tributaries typically flow year-round are _]urlsdlctlonal Provide data and rationale indicating that
tributary is perennial: RPWs A, C, D, S, S1, S2, and XX1 exhibited hydrologic, biological, and geomorphic indicators of
perennial flowing streams typically found in the piedmont region as documented by the attached NCDWQ Stream
Identification Assessment Forms.

[XI Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows
seasonally: Seasonal RPWs V, X, YY1, and ZZ1 exhibited hydrologic, biological, and geomorphic indicators of
intermittent/seasonally flowing streams typically found in the piedmont region as documented by the attached NCDWQ
Stream Identification Assessment Forms.

Prov1de estimates for jurisdictional waters in the review area (check all that apply):
Xl Tributary waters: 8,633 linear feet width (ft).
l:l Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs? that flow directly or indirectly into TNWs.
[.] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

[[] Tributary waters: linear feet width (ft).
[=] Other non-wetland waters: acres.
Identify type(s) of waters: -

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[X] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetlands WW, NRN, U, P, WN, E, K, JJ, I, and G are all directly abutting perennial
RPWs on the site with no break in jurisdiction.

[ Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW: Wetlands YZ and QR, are all directly abutting seasonal RPWs on the site with no break in jurisdiction.

Provide acreage estimates for jurisdictional wetlands in the review area: 2.76 acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

[X] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section I11.C. |

Provide acreage estimates for jurisdictional wetlands in the review area: 0.24 acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

8See Footnote # 3.



E.

[] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a 51gn1ﬁcant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[X] Demonstrate that impoundment was created from “waters of the U.S.,” or
[[] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[l Demonstrate that water is isolated with a niexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):!

which are or could be used by interstate or foreign travelers for recreational or other purposes.

[] from which fish or shellfish are-or could be taken and sold in interstate or foreign commerce.

El which are or could be used for industrial purposes by mdustrles in interstate commerce.

[[] Interstate isolated waters. Explain:

] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

[T Tributary waters: linear feet width (ft).
[Z] Other non-wetland waters: acres.
Identify type(s) of waters:-

Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[1 Waters do not meet the “Significant Nexus” standard, where such a finding is required. for jurisdiction. Explain:
[T] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[ Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

[1 Wetlands: . acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for _]llrISdlCthIl (check all that apply):

[} Non-wetland waters (i.e., rivers, streams): ~  linear feet, width (ft).
[ Lakes/ponds: acres.

[ Other non-wetland waters: acres. List type of aquatic resource:

[1 Wetlands: acres.

SECTION IV: DATA SOURCES.

% To complete the analysis refer to the key in Section IIL.D.6 of the Instructional Guidebook.
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Matthews.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter: Unknown file number.
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV. of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (J])) January 16, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Gaston County, Phillip G Ponder, Jr Asst County
Manager, SAW-2014-01716

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is located at 2960 Monterey Park Drive,
Gastonia.

State: NC County/parish/borough: Gaston City: Gastonia

Center coordinates of site (lat/long in degree decimal format): 35.305558, 81 14097

Universal Transverse Mercator:

Name of nearest waterbody: Long Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:

Name of watershed or Hydrologic Unit Code (HUC): Santee(3050102) .

[X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

P} Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different ID form."

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[l Office (Desk) Determination. Date:
Xl * Field Determination. Date(s): 10/23/2014

SECTION II: SUMMARY OF FINDINGS . )
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There ; 3 “navigable waters of the U. S ” w1th1n Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Requzred]

Waters subject to the ebb and flow of the tide. :

Waters are presently used, or have been used in the past, or may be susceptlble for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Ar

n ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply):
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters®> (RPWs) that flow directly or indirectly into TNWs
" Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jufisdiction based on: Pick I
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®

1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

SECTION IIT: CWA ANALYSIS

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months). _

Supporting documentation is presented in Section IILF.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jhrisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIILA.1 and 2
and Section III.D.1.; otherwise, see Section ITL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section ITL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[_] Tributary flows directly into TNW.
] Tributary flows through ] t tributaries before entering TNW.

 river miles from TNW.
ver miles from RPW,

Project waters are
Project waters are
Project waters are
Project waters are
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW":
Tributary stream order, if known:

(b) General Tributa.rv Characteristics (check all that apply):
Tributary is: [] Natural
[] Artificial (man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West. )
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



[[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Picik

Primary tributary substrate composition (check all that apply):

[ sSilts [] Sands [] Concrete
[] Cobbles [] Gravel . ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: P
Tributary gradient (approximate average slope): %

(c) Flow: ‘
Tributary provides for: B
Estimate average number of flow events in review area/year:

Describe flow regime: . '
Other information on duration and volume

Surface flow is: Characteristics:

Subsurface flow: 1 t. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply)

[] Bed and banks

[1 OHWM® (check all indicators that apply):
[ .clear, natural line impressed on the bank
[J changes in the character of soil
[] shelving
[] vegetation matted down, bent, or absent
[] leaflitter disturbed or washed away )
[] sediment deposition

[] water staining

[ other (list):

[ Discontinuous OHWM.” Explain:

" the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour :
multiple observed or predicted flow events
abrupt change in plant community

L | [ [

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [ physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
L1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: . :
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[ Wetland fringe. Characteristics:
[] Habitat for:
[[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

$A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
P

Ibid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:.
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: | g

Surface flow is:
Characteristics:

Subsurface flow: ] Explain findings:
[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting :
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are P river miles from TNW.
Project waters t acrial (straight) miles from TNW.
Flow is from: P
Estimate approximate location of wetland as within the ]

t floodplain. .

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: . - .
Identify specific pollutants, if known: ’

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
[] Habitat for: _
[] Federally Listed species. Explain findings:
(1 Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
(7] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
" All wetland(s) being considered in the cumulative analysis
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
;-

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity

8



of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Slmllarly, the fact an ad]acent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus. .

Draw connections between the features documented and the effects on the TNW, as ldentlfled in the Rapanos Guldance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or ﬂood waters to
TNWs, or to reduce the amount of pollutants or flood waters reachinga TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functrons for fish and

- other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
"o Does the tributary, in combination with its adjacent wetlands (if any) have the capacrty to transfer nutrients and organic carbon that

support downstream foodwebs?

»  Does the tributary, in combination with its adjacent wetlands (if any) have other relationships to the physical, chem1cal or
biological mtegrlty of the TNW?

Note: the above list of consrderatlons is not inclusive and other functions observed or known to occur should be documented
below: : : ‘

‘1. Significant nexus findings for non-RPW that has no adjacent wétlands and flows directly or indiroctly ‘into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combmatlon with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacont to an RPW but that do not directly abut the RPW. Explain ﬁndings of.
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS: THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWSs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet =~ width(ft), Or, acres. '
.| Wetlands adjacent to TNWs: acres. '

2.  RPWs that flow directly or indirectly into TNWs.
i Tributaries of TNWSs where tributaries typically flow year-round are Jur1sdrctronal Provide data and rationale indicating that
. tributary is perennial: :

Tributaries of TNW where tributaries have continuous flow “seasonally”-(e. g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply)
[] Tributary waters: linear feet width (ft).
Other non-wetland waters: .. acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or mdlrectly into TNWs. :
. Waterbody that'is not a TNW or an RPW, but flows directly or 1nd1rectly into a TNW, and it has a 51gmﬁcant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. .

Provide estimates for jurisdictional waters within the review area (check all that apply)

;| Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres. o .
Identify type(s) of waters: . ’ ‘

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

8See Footnote # 3.



[l Wetlands directly abutting an RPW where tributaries typically flow year—round Provide data and rationale
indicating that tributary is perenmal in Section III.D.2, above. Provide rationale 1ndlcatmg that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
| Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
. Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

| which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain: -

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

[E] Tributary waters: linear feet width (ft).
D Other non-wetland waters: acres.
Identify type(s) of waters:
] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

i} If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
] “Migratory Bird Rule” (MBR).

{1 Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

® To complete the analysis refer to the key in Section IIL.D.6 of the Instructional Guidebook.
19prior to asserting or declining CWA jurisdiction bascd solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Slgmﬁcant Nexus” standard, where such

a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

. Wetlands: acres. '

SECTION IV: DATA SOURCES. )

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

[Xl Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:.
[X] Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[X] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

] USGS 8 and 12 digit HUC maps.

USDA Natural Resources Conservation Service Soil Survey. Citation:
. National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
t 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
| Photographs: [X] Aerial Name & Date):UNK.

“or [[] Other Name & Date):

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
| - Applicable/supporting scientific literature:
Other information (please specify):

'

B. ADDITIONAL COMMENTS TO SUPPORT JD:

U.S. Geological Survey map(s). Cite scale & quad name: NC-GASTONIA NORTH
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): January 16 , 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Linda Hoyle, Julius & Karen Barkley, SAW-2015-00112

C.. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Lincoln City: Lincolnton
Center coordinates of site (lat/long in degTee dec1ma1 format): 35.485997, -81.244564
Universal Transverse Mercator: :
Name of nearest waterbody: Walker Branch
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Santee(3050102)
[l Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
it Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
- different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
“| Office (Desk) Determination. Date:
& Field Determination. Date(s): 10/23/2014

SECTION II: SUMMARY OF FINDINGS ’
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable watersl'of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required)
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

 “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)]

1. Waters of the U.S. :

a. Indlcate presence of waters of U.S. in review area (check all that apply)
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs .
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow dlrectly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*

'Explain: _
SECTION ITT: CWA ANALYSIS
A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropnate sections in Section III below. ¢

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section ITL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IT1.D.1.; otherwise, see Section III.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met. -

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITI.B.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditjo
Watershed size:
Drainage area:
Average annual ramfall inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
: [] Tributary flows directly i
[ Tributary flows through

tributaries before entering TNW.

river miles from TNW.

% river miles from RPW.

Project waters are : aerial (straight) miles from TNW.
Project waters are List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are P
Project waters are

Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[] Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

‘West.

® Flow routé can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, Wthh then flows into TNW.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [] Sands . [ Concrete
[1 Cobbles 1 Gravel 1 Muck .
1 Bedrock [1 Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explam
Presence of run/riffle/pool complexes Explain:

Tributary geometry:
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for:
Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is: Characteristics:
Subsurface flow: i t. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[ Bed and banks .

1 OHWMS (check all indicators that apply):
[] clear, natural line impressed on the bank
[J changes in the character of soil
[] shelving
[] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[ sediment deposition

[ water staining

[ other (list):

[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

0000000

If factors other than the OHWM were used to deterrnlne lateral extent of CWA jurisdiction (check all that apply):

. High Tide Line indicated by: ] Mean High Water Mark  indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges. .-
[ other (list):

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)

[J Riparian corridor. Characteristics (type, average width):

[l Wetland fringe. Characteristics:

[] Habitat for: ,
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive species. Explain ﬁndmgs
E] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

SA natural or man-made discontinuity in the OHWM does not necessarily sever Jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
rcglmc (e.g., flow over a rock outcrop or through a culvert), the agenc1es will look for indicators of flow above and below the break.

"Ibid. :



(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Projéct wetlands cross or serve as state boundaries. Explain:

(b

Characteristics:

Subsurface flow: Pick Explain findings:
[J Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[J Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pic] river miles from TNW. . !
Project waters are Pick
Flow is from: P

Estimate approximate locatlon of wetland as within the Pick Llst floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[] Habitat for:
['] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: P
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the phy51cal chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not mclusnve and other functlons observed or known to occur should be documented
below: :

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go-to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below based on the tributary in comblnatlon with all of its adjacent wetlands, then go to
Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estlrnates in review area:
L TNWs: linear feet width (ft), Or, acres.
| Wetlands adjacent to TNWs: acres.

2. RPWs that ﬂow directly or indirectly into TNWs,
2| Tributaries of TNWs where tributaries typlcally flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section II1.B. Provide rationale indicating that tributary flows

seasonally:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
i} Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres. '

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
1] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

8See Footnote # 3.



indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: -

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section IIL.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

| Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
| Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[Z} which are orcould be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

| Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

.} Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

» Wetland Delineation Manual and/or appropriate Regional Supplements.

.1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

;] Waters do not meet the “Significant Nexus™ standard, where such a findingis required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

4] Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[} Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

¥ To complete the analysis refer to the key in Section IIL.D.6 of the Instructional Guidebook.
1% Prior to asserting or declining CWA jurisdiction based solely on this catcgory, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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71 Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such

a ﬁndmg is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres. '

SECTION IV: DATA SOURCES.

. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked 1tems shall be included in case file and, where checked
and requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[X] Office concurs with data sheets/delineation report.

[ Office does not concur with data sheets/delineation report.

-1 Data sheets prepared by the Corps:

Corps navigable waters’ study:

] U.S. Geological Survey Hydrologic Atlas:

[ USGS NHD data.
[J USGS 8 and 12 digit HUC maps.

- U.S. Geological Survey map(s). Cite scale & quad name: NC-LINCOLNTON EAST

USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s)
FEMA/FIRM maps:
100-year Floodplain Elevation is: (N ational Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):UNK.
or [ ] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:-
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by followmg the instructions provided in Sectlon IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A.  REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): December 5,
2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-01478, John & Kimberly
Favaloro/Gregory Massey

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Union City: Waxhaw
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees 34.9938, -
80.71709
Universal Transverse Mercator:
Name of nearest water body: UT to West Fork Twelvemile Creck )
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: .
Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba
. Check 1f map/dlagram of rev1ew area and/or potentlal Jurlsdlctlonal areas is/are avallable upon request

on a different JD form

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
/i1 Office (Desk) Determination. Date:
[X] Field Determination. Date(s): 8/12/14

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

0o “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)

in the review area. [Required)
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNW's
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or 1nd1rectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 250 linear feet: 2 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Est:
Elevation of established OHWM (if known):

(
2. Non-regulated waters/wetlands (check if applicable):*

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional.- Explain: :

SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs -

- The agencies will assert ]lll'lSdlCthll over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IIL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections III.A.1 and 2 and Section IIL.D.1.; ‘otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW :
Summanze rationale supporting conclusion that wetland is “adjacent”: -

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the revig)v area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section II1.B.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section I1L.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of non-TNWs that flow directly or ihdirectly into TNW

(i) General Area Conditions:

Watershed size:
~Drainage area:
Average annual rainfall: inches

Average annual snowfall: ~  inches

(i) Physical Characteristics:
(a) Relationship with TNW:
] Tributary flows directly into TNW
] Tributary flows through P st tributaries before entering TNW.

river miles from TNW.
% river miles from RPW. '

Project waters are |
- Project waters are
" Project waters are _

Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

4 Note that tﬁe Instructional Guidebook contains additional information regarding swales; ditches, washes, and erosional features generally and in
the arid West.



Identify flow route to TNW:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
(] Artificial (man-made). Explain:
(] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [1 Concrete
[1 Cobbles 1 Gravel _ 1 Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly crodmg, sloughing banks] Explain:
Prescncc of run/rlfﬂc/

%

Estimate average number of flow events in review area/year: |
Describe flow regime:
Other information on duration and volume:

Surface flow is: B Characteristics:

~ Subsurface flow: ] t. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):
[]Bed and banks
1 OHWMS® (check all indicators that apply):

[ clear, natural line impressed on the bank [] the presence of litter and debris -

[] changes in the character of soil [ destruction of terrestrial vegetation

[] shelving [] the presence of wrack line

[] vegetation matted down, bent, or absent [] sediment sorting

[] leaf litter disturbed or washed away [] scour )

[ sediment deposition [0 multiple observed or predicted flow events

[ water staining | abrupt change in
plant community . '
[ other (list):
[1 Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): ,
| High Tide Line indicated by: #1 Mean High Water Mark indicated by:
[ oil or scum line along shore objects .[1 survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [[] vegetation lines/chariges in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics: :
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). -Explain:
Identify specific pollutants, if known:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.

¢A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break. :

"Ibid.



3.

(iv) Biological Characterlstlcs Channel supports (check all that apply)
[] Riparian corridor. Characteristics (type, average width):
[[] Wetland fringe. Characteristics:
[] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: .
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife dlver51ty Explam ﬁndmgs

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

@) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain: :
Project wetlands cross or serve as state boundanes Explam

(b) | tioniship with Non-TNW:

W

Surface flow is: Pi
Characteristics:

o

Subsurface flow: ] . Ekplain findings:
[1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[ Not directly abutting
[] Discrete wetland hydrologic connection: Explain:
[] Ecological connection. Explain:
[ Separated by berm/barrier. Explain: |

(d) . Proximity (Relatlonshlp) to TN

Project wetlands are _ist river miles from TNW.
Project waters are
Flow is from: ;
-Estimate approx1mate locatlon of wetland as w1th1n the

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
[] Habitat for:
[[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain ﬁndmgs
[] Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All'wetland(s) being considered in the cumulative analysis: ;
Approximately ( ) acres in total are being considered in the cumulatlve analysis.

For each wetland, specify the following: -

Directly abuts? (Y/N) Size (in acres) . Directly abuts? (Y/N)

Size (in acres)




Summarize overall biological, chemical and physical functions being performed: o

C. SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of sngmficant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adJacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not lncluswe and other functions observed or known to occur should be
documented below: .

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows direcfly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IIL.D:

2. Slgmficant nexus findings for non-RPW and its adjacent wetlands, where the non—RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination w1th aIl of its
adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNW s and Adjacent Wetlands. Check all that apply and prov1de size estimates in review area:
linear feet width (ft), Or, acres.
i:] Wetlands adjacent to TNWs acres.

_ RPWs that flow directly or indirectly into TNWs.
B4 Tributaries of TNWs where tributaries typically flow year-round are Junsdlctlonal Prov1de data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the .
stream, indicative of perennial.

\

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
$X] Tributary waters: 250 linear fee 2 width (ft).
i Other non-wetland waters: acres.
Identify type(s) of waters:




3. Non—RPWs that flow directly or indirectly into TNWs. . .
Water body that is not a TNW or an RPW, but flows directly or indiréctly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supperting this conclusion is provided at Section ITI.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
I Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

[} Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale mdlcatlng that wetla.nd is
d1rect1y abutting an RPW:

| ‘Wetlands directly abutting'an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section III.B and rationale in Section III D.2, above. Provide ratlonale indicating that
wetland is directly abutting an RPW: ' -

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands ad]acent to non-RPWs that flow directly or mdlrectly into TNWs.
ﬂ Wetlands adjacent to such waters, and have when considered in combination with the tr1butary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are Jurlsdlctxonal
Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.®

As a general rule, the impoundment of a Jurlsdlctxonal tributary remains _]urlSdlCthrlal

[l Demonstrate that impoundment was created from “waters of the U.S.,”

{1] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
{] Demonstrate that water is isolated with a nexusto commerce (see E below).

¢

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

. from which fish or shellfish are or-could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

| Interstate isolated waters. Explain:

| Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters.in the review area (check all that apply):

Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

¥See Footnote # 3. s
® To complete the analysis refer to the key in Section ITLD.6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regardmg CWA Act Jurisdiction Following

Rapanos.
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. If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

D Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based

v solely on the “Migratory Bird Rule” (MBR).

-1 Waters do not meet the “Significant Nexus” standard, where such a finding is requlred for Jurlsdlctxon Explain:

[E] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

b Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
| Other non-wetland waters: acres. List type of aquatic resource:
[] Wetlands: acres. :

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, ~
where such.a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
El Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
. Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

| Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.
» ] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[[]1 USGS NHD data.
~ [J USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: :NC-Waxhaw.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):
A or [X] Other (Name & Date):UNK.

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
ThlS form should be completed by following the instructions prov1ded in Section IV of the JD Form Instructional Gu1debook

SECTIONI: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 13,

2015

'B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW- RG-A, SAW:2015-00161, Johnny H, & Harriett C.
Whaley

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located at 129 Appian

Way on Moss Lake. (
State: NC County/parish/borough: Cleveland - City: Shelby
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees 35.301178N, -
81.467661 .
Universal Transverse Mercator: . i 5
Name of nearest water body: Buffalo Creek :
Name of nearest Traditional Navigable Water (TNW) into which the aquatlc resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad
B4 Check if map/diagram of review arca and/or potential jurisdictional areas is/are available upon. request
[l Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form. )

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[l Office (Desk) Determination. Date: '
E Field Determination. Date(s): 12/18/14

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) _]LlrlSdlcthIl (as defined by 33 CFR part 329)

in the review area. [Required]
. Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explam

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

i ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1

1. Waters of the U.S.
a. Indlcate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatlvely permanent waters (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow d1rect1y or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs .
Impoundments of jurisdictional waters_
‘Isolated (interstate or intrastate) waters, including isolated wetlands

b. . Identify (estimate) size of waiters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 1.27 acres.
Wetlands: - acres.

c. Limits (boundaries) of jurisdiction based on: k
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
| Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

Jjurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I1I below. :

2 For purposes of this form, an RPW is deﬁned as a tributary that is not a TNW and that typically flows year -round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

3 Supporting documentation is presented in Section IILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWSs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IIL.A.1 and Section XIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections III.A.1 and 2 and Sectlon IILD.1.; otherwise, see Section IIL.B below.
1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps '
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.
If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is ~
- used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section ITI.B.1 for the tributary, Section II1.B.2 for any onsite
wetlands, and Section ITI.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
-whether a significant nexus exists is determined in Section ITI.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area: t
Average annual rainfall: inches
Average annual snowfall: inches ’ N

(i) Physical Characteristics:
(a) Relationship with TNW:
(1 Tributary flows directly into TNW
(1 Tributary flows throug t tributaries before entering TNW.

river miles from TNW.

river miles from RPW.
Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are P

Identify flow route to TNW?*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):

* Note that the Instructional Guidebook contains additional mformatlon regarding swales, ditches, washes and erosional features generally and in
-the arid West.

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



Tributary is: [] Natural
[] Artificial (man-made). Explaln
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estirate):
Average width: feet
Average depth:
Average side slopes: 1

Primary tributary substrate composition (check all that apply):

[ silts [] Sands L] Concrete -
] Cobbles . [ Gravel - I Muck

[] Bedrock . [] Vegetation, Type/% cover:
[ Other. Explain: .

Tributary condition/stability [e.g., highly eroding, sloughing banks}]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: ]
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for:
Estimate average number o
‘ Describe flow regime:
Other information on duration and volume:

ow events in review area/year:

Surface flow is: ] . Characteristics:

Subsurface flow: ] st. Explaln findings:
I Dye (or other) test performed:

Tributary has (check all that apply):
[[] Bed and banks
1 OHWMS (check all indicators that apply):
[ clear, natural line impressed on the bank [ ] the presence of litter and debris
[] changes in the character of soil [] destruction of terrestrial vegetation
shelving [[] the presence of wrack line '
vegetation matted down, bent, or absent [_] sediment sorting
L]

0000

leaf litter disturbed or washed away - scour
sediment deposition . [ multiple observed or predicted flow events
’ [C] water staining = - O abrupt change in

plant community
[ other (list):
[[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): L
, [l High Tide Line indicated by: /] Mecan High Water Mark indicated by:

[1 oil or scum line along shore objects | survey to available datum;

[] fine shell or debris deposits (foreshore) [] physical markings;

[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)
Riparian corridor! Characteristics (type, average width):
0 Wetland fringe. Characteristics:
[] Habitat for:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.



[[] Federally Listed species. Explain findings:

[1 Fish/spawn areas. Explain findings: .

[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings: :

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(2) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundanes Explain;

(b) General Flow Rclatlonshlg with Non-TNW:
Flow is:

Surface flow is: ?
Characteristics:

t. Explain findings:

v Subsurface flow: | t
) performed:

[] Dye (or oth

(c) Wetland Adjacency Determination with Non-TNW:
- [] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[1 Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are river miles from TNW.

Estimate approx1mate Tocation of wetland as within the

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color i is clear, brown oil film on surface; water quality; general
" watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characterlstlcs Wetland supports (check all that apply)

Riparian buffer. Characteristics (type, average width):

[0 Vegetation type/percent cover. Explain: ’

[] Habitat for:
[1 Federally Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) ' . Size (in acres) Directly abuts? (Y/N) Size (in acres)

" Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,’
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a-speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus. '

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos
- Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? .

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Doesthe trlbutary, in combination with its adjacent wetlands (1f any), have other relatlonshlps to the physical,
chemical, or blologlcal integrity of the TNW" ‘

Note: the above list of considerations is not mclusnve and other functions observed or known to occur should be .
documented below: .

L Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section ITLD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly inte TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IIL.D: ..

3. Significant nexus findings for wetlands adjacent to an RPW. but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in cornbmatlon with all of i its
adjacent wetlands, then go to Section IILD: : .

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and prov1de size estimates 1n rev1ew area:
| TNWs: linear feet *°  width (ft), Or, . acres.
-} Wetlands adjacent to TNWs:' acres. :

2. RPWs that flow dlrectly or mdlrectly into TNWs.

tributary is perennial: Features show on USGS topographic map as a blue line stream Professionals in the field
observed flow levels and development of bed and bank structures in the stream, which are mdlcatlve of perennial
waters.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g.; typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section TII.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
: Trlbutary waters: linear feet - width (ft).
{] Other non-wetland waters: 1.27acres.

Identify type(s) of waters: Open.

3. Non-RPWs® that flow directly or indirectly into TNWs,
Water body that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

8See Footnote # 3.



Provide estimates for jurisdictional waters within the review area (check all that apply):

| Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. W_etlands directly abutting an RPW that flow directly or mdlrectly into TNWs.
©] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
7} Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section ITL.B and rationale in Section III.D.2, above. Pr0v1de rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

{1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section III.C. :

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. :
E] Wetlands adjacent to such waters, and have when considered in combination with the tributary to wh1ch they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this.conclusion is provided at Sectlon IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains _]UIISdlCthIlal

1 Demonstrate that impoundment was created from “waters of the U.S.,”

E Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
-] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

E] Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

.1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR). :

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.



| Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
| Other: (explain, if not covered above): : .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

1 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):
Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
| Lakes/ponds: acres.
Other non-wetland waters: _acres. List type of aquatic resource:
Wetlands: acres. :

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
B Maps, plans, plots or plat submitted by or on behalf of the appllcant/consultant
[X] Data sheets prepared/submitted by or on behalf of the applicant/consultant. -
X Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared, by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas;
[] USGS NHD data..
[J USGS 8 and 12 digjt HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-WACO.
USDA Natural Resources Conservation Service Soil Survey. Citation:
. National wetlands inventory map(s). Cite name:
| State/Local wetland inventory map(s):
FEMA/FIRM maps: .
. 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
| Photographs: [X] Aerial (Name & Date):UNK.
_ or [[] Other Name & Date):
Previous determination(s). File no. and date of response letter:
E1l Applicable/supporting case law: :
Applicable/supporting scientific literature:
| Other information (please specify):

(|

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 13,

2015

B. DISTRICT OFFICE, FILE.NAME, AND NUMBER:CESAW-RG-A, SAW-2015-00235, Mitchell Scbtt Clark

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The prOJect site is located at 49271 Swift

- Water Road,on Lake Tillery near Albemarle ,
State: NC County/parish/borough: Stanly City:Albemarle
Center coordinates of site (lat/long in degree dec1mal format): Latitude & Longitude in Decimal Degrees: 35.2978461 N, -
" 80.0932496W
Universal Transverse Mercator:
Name of nearest water body: Pee Dee
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Upper Pee Dee
"X Check if map/diagram of review area and/or potentia] jurisdictional areas is/are available upon request
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated ‘with this action and are recorded

on a diffemnt JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[K] Office (Desk) Determination. Date: February 13, 2015
'} Field Determmatlon Date(s): )

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION

“navigable waters of the U.S.” within Rivers a.nd Harbors Act (RHA) _]urlSdICthn (as defined by 33 CFR part 329)

in the rev1ew area. [Required) ,
Waters subject to the ebb and flow of the tide.
1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There A¥€ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Requzred]

- 1. Waters of the U. S :

a. Indlcate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters> (RPWs) that flow directly or lndlrectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or 1nd1rect1y into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 0.25 acres.
Wetlands: acres. '

¢. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
' Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

* jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typxcally flows ycar-round or has continuous flow at least

“seasonally” (e.g., typically 3 months).
* Supporting documentation is presented in Section IILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section III.A.1 and Section ITL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IIL.A.1 and 2 and Section IIL.D.1.; otherwise, see Section ITI.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™ . . v

v

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITI.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to -
determine if the waterbody has a significant nexus with a TNW. If the tribuitary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section II1.B.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section IT1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly i
[ Tributary flows through Pic

 tributaries before entering TNW.

river miles from TNW.

river miles from RPW. .
Project waters are aerial (straight) miles from TNW.
Project waters are P aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are

Project waters are P

Identify flow route to TNW>:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that appl
Tributary is: [] Natural

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West,

? Flow route. can be described by identifying, e.g., tributary a, Wthh flows through the review area, to flow into tributary b, which then flows into
TNW.



[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes: |

Primary tributary substrate composition (check all that apply):

[ silts . [] Sands " [ Concrete
[] Cobbles [] Gravel ] Muck
[] Bedrock [] Vegetation. Type/% cover: :

[] Other. Explain:

Tributary condrtron/stabrlrty [e.g., highly erodrng, sloughing banks] Explain:
Presence of run/riffle/pool
Tributary geometry: Pi
Tributary gradient (approxrma e average slope): %

(c) Flow:
Tributary provides for: I ISt
Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is: B Characteristics:

" Subsurface flow
[] Dye (or

ist. Explain findings:
performed:

Tributary has (check all that apply):
[] Bed and banks
[1 OHWMS (check all indicators that apply): r
1 clear, natural line impressed on the bank [] the presence of litter and debris
[ changes in the character of soil - [] destruction of terrestrial vegetation
[ shelving : [] the presence of wrack line
[] vegetation matted down, bent, or absent [] sediment sorting

[1 teaflitter disturbed or washed away [ scour :
[] sediment deposition C [] multiple observed or predicted ﬂow events
[] water staining ] abrupt change in

plant community '

[ other (list):
[1 Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): -
7 High Tide Line indicated by: Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markmgs/characterlstlcs [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, drscolored oily film; water quallty, general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

@iv) Blologlcal Characteristics. Channel supports (check all that apply)
Riparian corridor. Characteristics (type, average width): ..
[0 Wetland fringe. Characteristics:
[1 Habitat for:
[ Federally Listed species. Explain findings:

s

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above *
and below the break.
"Ibid.



[] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or-indirectly into TNW

(i) Physical Characteristics:
(2) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relatlonshlp with Non-TNW:
Flow is: . Explain:

Surface flow is:
Characteristics:

Subsurface flow: } t. Explain findings:
O Dye (or other) test performed:

(c) Wetland Adjacency Determination w1th Non-TNW:
[] Directly abutting ~
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

- (d) Proximity (Relationship) to TNW
Project wetlands are st river miles from TNW.
Project waters i aerial (stralght) miles from TNW.
Flow is from: )
Estimate approx1mate location of wetland as within the

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[] Habitat for:
[[] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
[[1 Other environmentally-sensitive species. Explain findings:
[[1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: |
Approximately ( ) acres in total are being considered i in

For each wetland, specify the follbwing:
J

Size (in acres)

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N)

Summarize overall biological, chemical and physical functions being performed:

- SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functlons
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (1f any), have the capa01ty to transfer nutrients and

4 organic carbon that support downstream foodwebs?

e Dées the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,

* chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tnbutary itself, then go to
Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in comb1nat10n with all of its
adjacent wetlands, then goto Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
'‘ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs. :
E Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Features show on USGS topographic map as a blue line stream. Professionals in the field
observed flow levels and development of bed and bank structures in the stream, which are indicative of perennial
waters.

Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally:
/ .
Provide estimates for jurisdictional waters in the review area (check all that apply):
7} Tributary waters: linear feet ~width (ft).
@ Other non-wetland waters: 0.25acres.
Identify type(s) of waters: Open.

3. Non-RPWs® that flow directly or indirectly into TNWs.
Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW and it has a 51gn1ﬁcant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

3See Footnote # 3.



Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres. -
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
‘ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that
wetland is directly abutting an RPW: '

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

{1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a 51gn1ﬁcant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

| Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,

CLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):""

which are or could be used by interstate or foreign travelers for recreational or other.purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

E.§ Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

El Tributary waters: linear feet . width (ft).
EJ Other non-wetland waters: - acres.
Identify type(s) of waters:

-] Wetlands: acres.

F. NON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
| Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

? To complete the analysis refer to the key in Section ITLD.6 of the Instructional Guidebook. )

0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
| Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
1 Wetlands: acres.

"Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

| Non-wetland waters (i.e., rivers, streams): linear feet, - width'(ft).

| Lakes/ponds: acres. -

| Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION 1IV: DATA SOURCES.

SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
{1 Corps navigable waters’ study: .
21 U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
- [J USGS 8 and 12 digit HUC maps.
B U.S. Geological Survey map(s). Cite scale & quad name:NC-MORROW MOUNTAIN.
USDA Natural Resources Conservation Service Soil Survey Citation:
Natjonal wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: :
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
PhotogTaphs D4 Aerial (Name & Date):UNK.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
. Applicable/supporting case law:
. Applicable/supporting scientific literature:
| Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



" There

" APPROVED JURISDICTIONAL DETERMINATION F ORM
U.S. Army Corps of Engineers
. This form should be completed by following the instructions provided in Section IV of the JD Form Instrucnonal Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 13, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A4, 2015-00069, Terry L & Janice B Benton

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Wilkes City: Ronda
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 36.1509 N, -80.8938 W
Universal Transverse Mercator:
Name of nearest waterbody: Little Hunting Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Yadkin River
Name of watershed or Hydrologic Unit Code (HUC): Yadkin-Pee Dee
[ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
. form. ' '

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[XI Office (Desk) Determination. Date: 2-13-2015
Field Determination, Date(s):

SECTION II: SUMMARY OF FINDINGS .
.A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There

[Requzred]
Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

“navigable waters of the U.S.” within' Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

 “waters-of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U. S in review area (check all that apply):
TNWs, including territorial seas -
Wetlands adjacent to TNWs :
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs -
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs'
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 2554inear feet: 10 w1dth (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: E
Elevation of established OHWM (if known):

2. Non- regulated waters/wetlands (check if applicable):*
.| Potentially jurisdictional waters and/or wetlands were assessed w1th1n the review area and determined to be not jurisdictional.

~ Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW-is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months). .

* Supporting documentation is presented in Sectlon IILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW complete Section
III.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sectlons III.A.1 and 2 and Section
ITLD.1.; otherwise, see Section III.B below.

1. TNW .
Identify TNW:
[N Summarize rationale supporting determmatlon

2. Wetland adjacent to TNW ,
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands; if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continiious flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section II.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section ITLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively

. permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law. '

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section IIL.B.2 for any
onsite wetlands, and Section ITI.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
s1gmﬁcant nexus exists is determined in Section ITI.C below.

1. Characterlstlcs of non-TNWs that flow directly or indirectly into TNW

() General Area Conditions:
Watershed size:
Drainage area: : -
Average annual rainfall: inches -
Average annual snowfall: inches

(i) Physical Characteristics:

(a) Relationship with TNW:
- L] Tributary flows directly into TNW.

[] Tributary flows through  tributaries before entering TNW.

river miles from TNW.

river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are t acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are |
Project waters are

Identify flow route to TNW*: . o
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[] Artificial (man-made). Explam:
[[] Manipulated (man-altered). Explain:

<

4 Note that the Instructional Guidebook contains additional information regardmg swales d1tches washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e.g., tributary a, which ﬂows through the review area, to flow into tributary b, which then flows into TNW.



©

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: P

Primary tributary substrate composition (check all that apply):

[ silts [ sands [] Concrete
[ Cobbles [] Gravel 1 Muck
[] Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes Explain:

Tributary geometry: |
Tributary gradient (approx1mate average slope): %

Flow:

Tributary provides for: |

Estimate average number of flow events in review area/year:
Describe flow regime:

Other information on duration and volume:

Surface flow is: Pi . Characteristics:

Subsurface flow: st. Explain ﬁndlngs
[] Dye (or other) test performed

Tributary has (check all that apply):

[] Bed and banks

1 OHWMS® (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining

[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted ﬂow events
abrupt change in plant community

OO0004aad
I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

{ High Tide Line indicated by: -} Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey-to available datum;
[ fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iii) Chemical Characteristics: '
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width):

[[1 Wetland fringe. Characteristics:
[] Habitat for:

[ Federally Listed species. Explain findings:

O Fish/spawn areas. Explain findings:

[] Other environmentally-sensitive species. Explain ﬁndmgs
(1 Aquatic/wildlife diversity. Explaln findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g.,

over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.

flow



A
2. Characteristics of wetlands adjacent to non-TNW that ﬂbw directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:’
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

v '

(b) General F low Relatlonshlp with Non-TNW

[1Dye (or other)itesrt performed

(c) Wetland Adjacency Determination with Non-TNW:
[1 Directly abutting - -~
[[] Not directly abutting
[[] Discrete wetland hydrologic connection. Explain:
1 Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

to TNW
river miles from TNW. ) .
aerial (straight) miles from TNW.

(d) Proximity (Relationshi
Project wetlands are P
Project waters
Flow is from: P B
Estimate approximate location of wetland as within the P,

 floodplain.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil ﬁlm on surface; water quality; general watershed characteristics;

etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ ] Vegetation type/percent cover.. Explain:

[l Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
(] Other environmentally-sensitive spec1es Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pi
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following: o
" Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

Size (in acres)

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), prov1de habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or blologlcal
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section ITL.D:

2. Significant nexus fihdings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section II1.D:

3. .Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the trlbutary in comblnatlon with all of its adjacent wetlands, then go to Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
/1 Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

' Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: the ut Little Hunting Creek is a blue line stream on the USGS topographic map, NC- Ronda Quad which in North Carolina
means it flows more than 3 months out of the year making it a perennial stream. AND professionals observed flow in the field.

| Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft). .
Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs? that flow dlrectly or indirectly into TNWs.
| Waterbody that is not a TNW or an RPW, but flows dlrectly or indirectly into a TNW, and it has a significant nexus w1th aTNW is

jurisdictional. Data suppomng this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (chéck all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
- #} Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
- | Wetlands directly abutting an RPW where tributaries typically flow year-round. Prov1de data and rat10na1c
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

8See Footnote # 3.



[E] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale mdlcating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or mdlrectly into TNWs.

| Wetlands adjacent to such waters, and have when considered in combination with the tnbutaxy to Wthh they are adJ acent and with
similarly situated adjacent wetlands, have a 51gn1ﬁcant nexus with a TNW are _]llrlSdlCthl’laI Data supporting this conclusion is
provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains _]llI'lSdlCthIlal
Demonstrate that impoundment was created from “waters of the U.S.,
- Demonstrate that water meets the cr1ter1a for one of the categories presented above (1 -6), or

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):""

which are or could be used by interstate or foreign travelers for recreational or other purposes.

..} from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (chéck all that apply):

[} Tributary waters: linear feet width (ft).

7] Other non-wetland waters: acres. :
Identify type(s) of waters: ’

{1 Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)

I If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland

Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered spec1es use of water for 1rr1gated agriculture), using best professmnal Judgment (check alI
that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres. o
Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Signiﬁcant Nexus” standard, where such a

finding is required for jurisdiction (check all that apply): -

® To complete the analysis'refer to the key in Section IIL.D.6 of the Instructional Guidebook.
19 Prior to asserting or declining CWA Jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Non-wetland waters (i.e., rivers, streams): . linear feet, width (ft).

| Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
E} Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for .]D (check all that apply - checked items shall be mcluded in case file and, where checked and
requested, appropriately reference sources below): .
[ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

| Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

[] USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: NC-Ronda.

USDA Natural Resources Conservation Service Soil Survey. Citation: Wilkes County, NC

National wetlands inventory map(s). Cite name: .

State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: [ ] Aerial (Name & Date):

“or [] Other (Name & Date):

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 3, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, FIRST UNION NATNL BNK TRUSTEES , SAW-2015-
00143

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Cabarrus City: Kannapolis
Center coordinates of site (lat/long in degree decimal format): 35.397576 N, -80. 719669W
Universal Transverse Mercator:
Name of nearest waterbody: Rocky River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Rocky(3040105)
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[] Check if other sites (e.g., oﬁ’s1te mltlgatlon sites, disposal sites,-etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
: Ofﬁce (Desk) Determma‘uon Date:

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION

There Aréna “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) JurlSdlCthI’l (as defined by 33 CFR part 329) in the

review area. [Required]
[E] Waters subject to the ebb and flow of the tide.
[[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain: -

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Ar “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply)
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWS
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs,
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 3574 linear feet: 5 width (ft) and/or acres.
Wetlands: 1.41 acres. :

¢. Limits (boundaries) of jurisdiction based on: PlckLlst
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:
SECTION III: CWA ANALYSIS .
A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.
2 For purposes of this form, an RPW is defined as‘a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

Supporting documentation is presented in Section ITILF.



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section IILD.1. only; if the aquatic resource.is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section XII.D.1.; otherwise, see Section ITI.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under :Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I1L.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and-its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITL.B.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, ahd Section ITL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditjons:

Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
L] Tributary flows directly into TNW.
[ Tributary flows through | it tributaries before entering TNW.

Project waters are P
Project waters are
Project waters are
Project waters are E
Project waters cross or serve as state boundaries. Explain:

 river miles from RPW.
 aerial (straight) miles from TNW.

Identify flow route to TNW:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
‘ [ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
? Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary propertics with respect to top of bank (estimate):
Average width: feet
Average depth: fee
Average side slopes: Pick

Primary tributary substrate composition (check all that af)ply):

[ silts [] Sands [ Concrete
- [ cobbles [1 Gravel v [ Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Tributary gradient (approx1mate average slope): %

(c) Flow: _
Tributary provides for: P
Estimate average number of flow events in review area/year

Describe flow regime: :
Other information on duration and volume:

Characteristics:

Surface flow is: P

Subsurface flow: ] ast. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

[[1 OHWME (check all indicators that apply):
clear, natural line impressed on the bank
[J changes in the character of sojl
[J shelving
[J vegetation matted down, bent, or absent
L]
[

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line
“sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

O

leaf litter disturbed or washed away
sediment deposition
[0 water staining
[[1 other (list):
[J Discontinuous OHWM.” Explain:

| | o |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

' High Tide Line indicated by: , Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
[J physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
[J other (list): .

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)

Riparian corridor. Characteristics (type, average width):

[0 Wetland fringe. Characteristics:

[1 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands édjacent to non-TNW that flow directly or indirectly into TNW

+ SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties: '
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General lationship with Non-TNW:
Flow is:

Surface flow is:
Characteristics:

Subsurface flow: Explain findings:
[1 Dye (or other) test performed:

() Wetland Adjacency Determination with Non-TNW:
[] Directly abutting .
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are  river miles from TNW.
Project waters are |

" Estimate approx1matemfbcation of wetland as within the “g floodplain.
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
[J Vegetation type/percent cover. Explain:
[1 Habitat for: )
[] Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis: F :
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) - Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.

8



Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? '

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? '

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below: ‘

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

- 3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD:

-

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/W ETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
K] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that .

tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics of the stream provided by
the consultant and verified in the field by the COE. See the correspondmg Stream Quality Assessment Worksheets for more
information on channel characteristics.

Tributaries of TNW where tributaries have, continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
[ Tributary waters: 3574 linear feet width (ft).

Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

" Provide estimates for jurisdictional waters within the review area (check all that apply):
| Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

¥See Footnote # 3.



[XI Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
M Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: The wetlands are adjacent and within close proximity to a perennial RPW and have the -
capacity to hold/carry/floodwaters to a TNW resulting in the ability to reduce overall flood waters within the TNW. In
addition, these features can provide habitat and lifecycle support functions for species present in the TNW by providing
an initial source of carbon and other nutrients available for nutrient cycling within the aquatic regime. Leaf packs, insect
larvae and other life sustaining components are contributed to the TNW from these features. The overall physical,
chemical and biological integrity of the TNW are enhanced by the adjacent wetlands

7] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I1I.B and rationale in Section I1I.D.2, above. Provide rationale.indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

" Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters.in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
[ | Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
% Prior to asserting or declining CWA. jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water forirrigated agriculture), using best professional
judgment (check all that apply):

[l Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

[El Lakes/ponds: acres. .

2} Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD'(check all that apply - checked items shall be included in case file and, where checked

B.

and requested, appropriately reference.sources below):
[ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:.
X Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delinedtion report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC- KANNAPOLIS
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):UNK.
or [X] Other (Name & Date):UNK.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B

A

X
X
LI
X
X

ADDITIONAL COMMENTS TO SUPPORT JD:
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For each wetland, specity the following:

Directly abuts? (Y/N) Size (in acres) - Directly abuts? (Y/N) Size (in acres)
Y < .10 acre
Y < lacre

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstan ffect on the chemical. nhysical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limit o the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions pertormed by the tributary and all its adjacent
wetlands. Ttis not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on thc TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

I. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or a ce of signi tt nexus below, based on the trib 7 in combination with all of its adjacent wetlands, then go to
Section IIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[3 TNWs: linear feet width (ft), Or, acres.
[} Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
[X] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perenntal: multiple observed flow events, named stream.
[Z] Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section II.B. Provide rationale indicating that tributary flows
seasonally:









APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): January 30,
2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2015-00132, Bryan Alenky Carolinas
Revitalization, LL.C

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located 1927 Brandon Circle
State: NC County/parish/borough: Mecklenburg City: Charlotte '
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.180250N, -
80.825477W
Universal Transverse Mercator:
Name of nearest water body: UT Briar Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba
Xl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated w1th this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office (Desk) Determination. Date: January 30, 2015
[] Field Determination. Date(s):

SECTION IT: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

0 “navigable waters of the U. S ” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)

w area. [Required]

Waters subject to the ebb and flow of the tide.

[E] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There 4 ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas -
71  Wetlands adjacent to TNWs
Relatively permanent-waters” (RPWs) that flow dlrectly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
[l Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 75 linear feet: 4 width (ft) and/or ~ acres.
Wetlands: . acres.

¢. Limits (boundaries) of jurisdiction based on: Established by OHW
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*

! Boxes checked below shall be supported by completing the appropriate sections in Section I11 below
"2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has contmuous flow at least
“seasonally” (e.g., typically 3 months). B



il Potentially jurisdictional waters and/or wetlands were assessed w1th1n the review area and determined to be not
jurisdictional. Explain:

SECTION III: CWA ANALYSIS .

A. TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITI.A.1 and 2 and Section IIL.D.1.; otherwnse, see Section IIL.B below.

1. TNW
" Identify TNW:

Summarize rationale supporting determination:
2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively

permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally

(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatlc resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IH D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a sngmﬁcant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the °
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both ons1te and offsite. The determination
whether a sxgmﬁcant nexus exists is determined in Section IIL.C below.

1.. Characteristics of non-TNWs that flow directly or indirectly into TNW

‘() General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall inches
Average annual snowfall: *© inches

.(ii) Physical Characteristies:

: (a) Relationship with TNW:.
[] Tributary flows directly in
[ Tributary flows through Piel

st tributarjes before entering TNW.

o datntade b

.

st river miles from TNW.

£ river miles from RPW.

aerial (straight) miles from TNW.:
List aerial (straight) miles from RPW.
serve as state boundaries. Explain:

PrOJect waters are
Project waters are
Project waters are
Project waters are
Project waters cross

* Supporting documentation is presented in Sectlon HI F. '
* Note that the Instructional Guidebook contains additional information regarding swales ditches, washes, and erosional features generally and in
the arid West.

)

s



Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
.Tributary is: [] Natural
[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: - feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [] Concrete
" [ Cobbles [] Gravel 1 Muck
[] Bedrock " [ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary providés for
Estimate average number o
Describe flow regime:
Other information on duration and volume:

ow events in review area/year: P

Surface flow is: P Characteristics:

Subsurface flow: Pick List. Explain findings:

[ Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks '
1 OHWMS (check all indicators that apply):

[ clear, natural line impressed on the bank [ ] the presence of litter and debris
[] changes in the character of soil [] destruction of terrestrial vegetation
[] shelving [] the presence of wrack line
[ vegetation matted down, bent, or absent [] sediment sorting
[ leaflitter disturbed or washed away [] scour .
[] sediment deposition [ multiple observed or predicted flow events
[] water staining ] abrupt change in

plant community
‘ . [ other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): :
High Tide Line indicated by: #] Mean High Water Mark indicated by:
. [] oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [] physical markings;
[ physical matkings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(ifi) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW. .

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break. :

Ibid. .



3.

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[[] Wetland fringe. Characteristics:
[] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

¥

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
. (a) General Wetland Characterlstlcs
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explam
Project wetlands cross or serve as state boundarles Explain:

S

(b) General Flow Relationship with Non-TN W:
- Flow is: Pick T ist Explam

Surface flow is: Pick List
Characteristics:

Subsurface flow: I . Explain findings:
[] Dye (or other) test performed:

(c) Wetland Adjacency Determmatlon with Non—TNW
[ Directly abutting

[[] Not directly abutting ' .
[] Discrete wetland hydrologlc connectlon Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TN
Project wetlands are Pick Llst river miles from TNW.
Project waters are 5t aerial (stralght) miles from TNW.
Flow is from: }
Estimate approx1mate location of wetland as within the

floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain: .
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
[ Habitat for:
[[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species.  Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characterlstlcs of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: | L
Approximately ( ) acres in total are belng con51dered in the cumulatlve analysis.

) .
For each wetland, specify the following:

Directly abuts? (Y/N) - Size (in acres) Directly abuts? (Y/N) Size (in acres)



Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus. .

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of pollutants or flood-waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functlons
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

®  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?-

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below: :

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section II.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
1} TNWs: linear feet width (ft), Or, acres.
| Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.
X] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial. '

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 75 linear feet 6 width (ft).
| Other non-wetland waters: acres.

Identify type(s) of waters:




3. _Non-RPWs8 that flow directly or indirectly into TNWs.
Water body that is not a TN'W or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
21 Tributary waters: linear feet width (ft).
{ Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWSs.

/| Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. .Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

tributary is seasonal in Section III.B and rationale in Section IIL.D.2, above. Pr0v1de rationale indicating that
wetland is directly abutting an RPW:

. Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[ - Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters,.and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section IT1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
{1 Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to comumerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMNIERCE
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

| which are or could be used by interstate or foreign travelers for recreational or other purposes.

| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

[7] Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

- Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

| Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

¥See Footnote # 3.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.




If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
‘ solely on the “Migratory Bird Rule” (MBR).
[E] Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
'] Lakes/ponds: acres.
[F] Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
here such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres. '

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
[ Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
[1USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-CHARLOTTE EAST.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
| 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
| Photographs: [X] Aerial (Name & Date):UNK.
or [X] Other (Name & Date):UNK.
| Previous determination(s). File no. and date of response letter:
| Applicable/supporting case law:
Applicable/supporting scientific literature:
| Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

b (| 205
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: LE SWA) Qé? -“ 9 O\S" OD O LQ 0 W %
E\%uwx@ Rai&

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Watauga City: Blowing Rock
Center coordinates of site (lat/long in degree decimal format): Lat. 36.1327° N, Long. -81.6684° W,.

Universal Transverse Mercator:

Name of nearest waterbody: Middle Fork South Fork New River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: New River
Name of watershed or Hydrologlc Unit Code (HUC): 05050001
X} Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[J Office (Desk) Determination. Date:
[] Field Determination. Date(s):

SECTION I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Aré nd “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
[J Waters subject to the ebb and flow of the tide.
[[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Ar Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply):

[J  TNWs, including territorial seas
Wetlands adjacent to TNWs
Xl  Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
[J  Non-RPWs that flow directly or indirectly into TNWs
]  Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
[[]  Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNW's
[J]  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
[J  Impoundments of jurisdictional waters
[[]  Isolated (interstate or intrastate) waters, including isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 80 linear feet: 6 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
E] Potentially jurisdictional waters and/or wetlands were assessed w1thm the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section ITI below.

2 For purposes of this form, an RPW is defined asa tributary that is nota TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e g., typically 3 months).

* Supporting documentation is presented in Section IILF.



SECTION HI: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section II1.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITI.A.1 and 2
and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g,, typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITI.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section ITL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section ITI.B.2 for any onsite wetlands, and Section IT1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(D General Area Condltlons
Watershed size: 711 ¢
Drainage area: 7 {acr
Average annual rainfall: 54 inches
Average annual snowfall: 36 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
(] Tributary flows directly into TNW.
[X] Tributary flows through 3 tributaries before entering TNW.

20 river miles from TNW.

Project waters are s1 ) less) river miles from RPW.

Project waters are 5 aerial (straight) miles from TNW.
Project waters are {I:(of les) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are 15:20

Identify flow route to TN W*: UT-Middle Fork South Fork New River; South Fork New River; New River.
Tributary stream order, if known: First.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

3 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: X Natural
[] Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 6 feet
Average depth: 2 feet
Average side slopes: 31,

Primary tributary substrate composition (check all that apply):

X silts Sands ] Concrete
[] Cobbles [ Gravel ] Muck
Bedrock [J Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Streambank erosion; evidence of sediment
deposition from surrounding area runoff.

Presence of run/riffle/pool complexes. Explain: Yes. .

Tributary geometry: Relatively straight

Tributary gradient (approximate average slope): 8 %

(c) Flow: o
Tributary provides for: Seasonal flow
Estimate average number of flow events in review area/year: 2-5
Describe flow regime: Tributary flow is intermittent.
Other information on duration and volume:

Surface flow is: Discrete and. cﬁﬁﬁ. Characteristics: Continuous bed and bank.

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

X Bed and banks

OHWM? (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil
[ shelving
[ vegetation matted down, bent, or absent
X leaflitter disturbed or washed away
X] sediment deposition
[] water staining
[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

QOOOxOO4a

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[Z] High Tide Line indicated by: [E] Mean High Water Mark indicated by:
[ oil or scum line along shore objects [] survey to available datum;
[] fine shell or debris deposits (foreshore) [] physical markings;
[ physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
;egime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Tbid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): Narrow fringe forested riparian areas, mostly roads and
residential yards.

[1 Wetland fringe. Characteristics: forested and herbaceous wetland fringe.

[] Habitat for:
[1 Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explam findings:
[0 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Flow is: Pick List. Explain:

Surface flow is: iiéﬁLlst
Characteristics:

Subsurface flow: Pick List. Explain findings:
[ Dye (or other) test performed: .

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[ Not directly abutting
Xl Discrete wetland hydrologic connection. Explain:
[1 Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pi kLl{gg river miles from TNW.
Project waters are_Pick List aerial (straight) miles from TNW.
Flow is from: glck List.
Estimate approximate ¢ location of wetland as within the Pick'List floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings: .
[ Aquatic/wildlife diversity. Explain findings: .

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: zg,
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed: 6W is a groundwater recharge feature
intercepting surrounding area runoff and recharging local groundwater.

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW), as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD: Adjacent wetlands inercept surface flow prov1dmg some minor flood control; provide nutrient and chemical support
for downstream foodwebs; provide wildlife food source in herbaceous plant material and minor habitat support.

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNWs: linear feet  * width (ft), Or, acres.
-} Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .

X Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
Jurisdictional. Data supporting this conclusion is provided at Section ITLB. Provide rationale indicating that tributary flows
seasonally: Tributary is a first order tributary with well defined bed and bank; moderate defined riffle-pool morphology; poor
aquatic habitat and no presence of macrobenthic populations.



Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: 80 linear feet 6 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. N on—Rl’Wss that flow directly or indirectly into TNWs.
El Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

- Tributary waters: linear feet width (ft).
////// Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[} Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section IIL.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[} Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWSs.
[ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section ILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[l Demonstrate that impoundment was created from “waters of the U.S.,” or
[} Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[} which are or could be used by interstate or foreign travelers for recreational or other purposes.
[[J from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[ which are or could be used for industrial purposes by industries in interstate commerce.

[] Interstate isolated waters. Explain:

¥See Footnote # 3.

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

| Tributary waters: linear feet width (fi).
]__;I Other non-wetland waters: ~ acres.
Identify type(s) of waters:

[J Wetlands: ~ acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[} Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[C] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[Cl Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Jjudgment (check all that apply):

[l Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[L] Lakes/ponds: acres. :

[} Other non-wetland waters: acres. List type of aquatic resource:

[[] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for _]urlsdlCthIl (check all that apply):

. Non-wetland waters (i.e., rivers, streams): linear feet, width (f).
[] Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

[} Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
IZ\‘ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
[XI Data sheets prepared/submitted by or on behalf of the applicant/consultant.

Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas
[] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Boone, NC USGS topo quad.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [[] Aerial (Name & Date): .

or X] Other (Name & Date): Field assessment photos- Dec. 9, 2014.

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

MOOOOER OO0
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. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by followmg the instructions provided in Section IV of the JD Form Instructional Guldebook

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): December 24, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Linda Oliver Bingham, SAW-2014-01798

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is located on Airlie Drlve Parcel number
1402930 and 1602904, in Rutherford County near Rutherfordton,
State: NC County/pansh/borough Rutherford City: Rutherfordton
Center coordinates of site (lat/long in degree decimal format) 35.318566, -81.948812
Universal Transverse Mercator:
Name of nearest waterbody: UT to Cleghom Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatlc resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad(3050105)
X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
4 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded ona
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
‘ Ofﬁce (Desk) Determlnatlon Date:

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required]
[] Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There /

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the'review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWSs) that flow d1rectly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
" Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
. Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs -
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres. :

- ¢. Limits (boundaries) of jurisdiction based on: gklmck
_ Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*

| Potentially jurisdictional waters and/or wetlands were assessed within the rev1ew area and determmed to be not jurisdictional.
Explain:

SECTION III: CWA._ ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).
? Supporting documentation is presented in Section IILF.



The agencies will assert jurisdiction over TNWs and wetla}lds adjacent to TNWs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section IIL.D.1. only; if the-aquatic resource is a wetland ad]acent to a TNW, complete Sections ITI.A.1 and 2
and Section IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize ratlonale supporting conclusion that wetland is “adjacent™:

B. - CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a trlbutary with perenmal flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for

_analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITL.B.1 for
the tributary, Section II1.B.2 for any onsite wetlands, and Section ITL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly info TNW

(i) General Area CondltlonS'
Watershed size:
Drainage area:
Average annual rainfall:
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
1 Tributary flows d1rect1y into 'I'NW
[1 Tributary flows through Bicl

izt

tributaries before entering TNW.

224

Project waters are |
Project waters are
Project waters are
Project waters are
Project waters cross or serve as state boundaries. Explain:

1ver miles from TNW.

Identify flow route to TN WS
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: 1 Natural
: [ Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (cstxmate)
Average width: feet
Average depth: f
Average side slopes: ]

Primary tributary substrate composition (check all that apply):

] silts [] Sands , [] Concrete
] Cobbles [] Gravel ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: '
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: P
Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Characteristics:

Surface flow is:

Subsurface flow: Pi Explam ﬁndmgs
[ Dye (or other) est performed: .

Tributary has (check all that apply):

[] Bed and banks

[1 oawmM® (check all indicators that apply):
[ clear, natural line impressed on the bank
[J changes in the character of soil
[ shelving
[] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[] sediment deposition

[] water staining

[] other (list):

[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour ‘ :
multiple observed or predicted flow events
abrupt change in plant community

0| | |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
. 1 High Tide Line indicated by: Mean High Water Mark indicated by:

[] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[ tidal gauges
[] other (list):

(iti) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc. ).
Explain: .
Identify specific pollutants, 1f known:

(iv) Biological Characteristics. Channel supports (check all that apply):

[ Riparian corridor. Characteristics (type, average width): -~ .
[[] Wetland fringe. Characteristics:
[ Habitat for:

'[] Federally Listed species. Explain findings:

[] Fish/spawn areas. Explain findings:

[] Other environmentally-sensitive species. Explain findings:

[1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, 'or where
the OHWM has been removed by development or agricultural practlces) Where there is a break in the OHWM that is unrelated to the waterbody’s flow
reglme (e.g., flow over a rock outcrop or through a culvert) the agencies will look for indicators of flow above and below the break.

"Ibid.



(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(®

Surface flow is: 1
Characteristics:

Subsurface flow: Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick Llst river miles from TNW.
Project waters are P t aerial (straight) miles from TNW.
Flow is from k List.
Estimate approximate location of wetland as within the Pi

st floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[l Vegetation type/percent cover. Explain:

[] Habitat for:
[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain {indings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) *Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize-overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

" by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
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Considerations when evaluating significant nexus include; but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW,; and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outsnde of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guldance and
" discussed in the Instructional Guidebook. Factors to consider include, for example: .
e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to catry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? _
e Does the tributary, in combinatiori with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? )
"o Does the tributary, in combination withits adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
_®  Does the tributary, in combination with its adjacent wetlands (if any), have other relat1onsh1ps to the physmal chem1cal or
biological integrity of the TNW?

Note: the above list of considerations is not mclusnve and other functions observed or known to occur should be documented
below

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section ITLD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows dvirectly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary i in comb1nat1on with all of its

adjacent wetlands, then go to Sect1on IIL.D: . oy
’ \

. 3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly. abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the trlbuta.ry in combination with all of its adjacent wetlands then go to
Section IIL.D:

N

D, DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY)

1. TNWs and Adjacent Wetlands. Check all'that apply and provide size est1mates in rev1ew area:
[ i TNWs: linear feet width (ft), Or, acres. ‘

| Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs. :
[l Tributaries of TNWs where tributaries typically flow year—round are _]ur1sd1ct10nal Provide data and rationale mdlcatmg that
~__tributary is perennial:

Tributaries of TNW where tributaries have continuous ﬂow ‘seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally: . /

Provide estimates for Junsd1ct1onal waters in the review area’ (check all that apply):

Tributary waters: linear feet - .width (ft).
2} Other non-wetland waters: acres.
Identify type(s) of waters:

‘3. Non-RPWs that flow directly or mdlrectly into TNWs. ’ ‘
| | Waterbody that is not a TNW or an RPW, but flows directly or 1nd1rectly into a TNW, a.nd it has a s1gn1ﬁcant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III C.

Provide estimates for jurisdictional waters w1th1n the review area (check all that apply)

| Tributary waters: linear feet width (ft)
1 Other non-wetland waters: acres.
Identify type(s) of waters:
4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
- | Wetlands d1rect1y abutting an RPW where tributaries typ1cally flow year-round. Prov1de data and rationale
¥See Footnote # 3.



indicating that tributary is perennial in Section 1I1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[Z] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section IT1.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: ~ acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent -
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[F] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or

[[] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

. Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

F. NON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

7] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

“1 Review area included isolated waters with no substantial nexus to 1nterstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
~ “Migratory Bird Rule” (MBR). .

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Judgment (check all that apply):

Non-wetland waters (i.c., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: . acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below): :
D& Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:.
X} Data sheets prepared/submitted by or on behalf of the applicant/consultant, ™~
IX] Office concurs with data sheets/delineation report.
.[ Office does not concur with data sheets/delineation report.
" Data sheets prepared by the Corps:
Corps navigable waters’ study: .
| U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data,
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-RUTHERFORDTON SOUTH
i USDA Natura] Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:

.1 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
| Photographs: [X] Aerial (Name & Date):UNK.

_ or [] Other (Name & Date):

1 Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

| Applicable/supporting scientific literature:

| Other information (please specify):

\

\

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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