APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INF
A. REPORT CO LETION DA1k rUK ArPROVED JURISDICTIONAL DETERMINATION (JD): August 5, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2010-01148, Tweetsie Railroad Inc. / Chris Robbins

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Watauga City: Blowing Rock

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 36.17018 N, -81.65745 W

Universal Transverse Mercator:

Name of nearest waterbody: Middle Fork South Fork New River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: New River

Name of watershed or Hydrologic Unit Code (HUC): New

[X] Check if map/diagram of review area and/or potential jurisdictional arcas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...} are assoctated with this action and are recorded on a different JD
form.

D. PEVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 8-5-2015
ry Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There no “navigable waters of the U.S.” within Rivers and Ilarbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the revicw area.
[Recrrra)
Waters subject to the ebb and flow of the tide.
Waters arc presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the revicw area. | Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): '

~ TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow ctly or indirectly into TNWs
We Is directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

X1 Impoundments of jurisdictional waters

i1 Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width ({t) and/or 0.37 acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
[l Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

' Boxes checked below shall be supported by completing the appropriate sections in Scction 1 below.

> For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally™ (e.g.,
typically 3 months).

% Supporting documentation is presented in Section IILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
1IL.A.1 and Section HLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITII.A.1 and 2 and Section
IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TN'W:
Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that com for analytica urposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request 1s tne tributary. or ns adja ¢
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for the tributary, Sectior [.B.2 for any
onsite wetlands, and Section I111.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(iy General Area Conditione-
Watershed size:
Drainage arca:
Average annual rainfall: inches
Avcrage annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.

[] Tributary flows through Pi tributaries before entering TNW.
Project waters are river miles from TNW.

Project waters are -iver miles from RPW.

Project waters are ierial (straight) miles from TN'W.

Project waters are werial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW>:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[] Artificial (man-made). Explain:
[] Manipulated (man-altercd). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, €.g., tributary a, which flows through the rcview area, to flow into tributary b, which then flows into TNW.






2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
@y ¢ al Wetland Characteristics:
Froperties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) Genera® ™ 7 ° "nship with Non-TNW:
Flow is xplain:
Surtace flow is t
Characterisucs:
Subsurface flow Explain findings:
] Dye (or ¢ rrformed:

(¢) Wetland Adjacency Determination with Non-TNW:
] Directly abutting
[T Not directly abutting
(] Discrete wetland hydrologic connection. Explain:
(] Ecological connection. Explain:
] Separated by berm/barrier. Explain:

(d) Proximity (Ret-+inmrbizt 42 W

Project wetlz ‘iver miles from TNW.

Project wates rial (straight) miles from TNW.

Flow is from

Estimate approximate tocauon of wetland as within the Toodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, it known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (lype, average width):

] Vegetation type/percent cover. Explain:

] Habitat for:
(] Federally Listed species. Explain findings:
(1 Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive speciés. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if 2~
All wetland(s) being considered in the cumulative analysis
Approximatcly ( ) acres in total are being considere ative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directlya™ ~(Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and fu1  ons ot :tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and












APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I- RACKGROUND INFORMATION
A. REPO COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): August 26, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2012-00482, Dillon Lakes, LLLC / Attn: Jonathan Jarrett

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Mecklenburg City: Charlotte

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.2866 N, 80.8450 W

Universal Transverse Mercator:

Name of nearest waterbody: Irwin Creek

Name of nearest Traditional Navigable Water (INW) into which the aquatir resource flows: Catawba River

Name ot watershed or Hydrologic Unit Code (HUC): Lower Catawba W:  shed; Santee Basin (HUC:03050103)
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEWEI FORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: August 26, 2015
Xl Field Determination. Date(s): November 16, 2011

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Ther “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisd  on (as defined by 33 CFR part 329) in the
review aica. (equired|
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

Ther ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required|

1. Waters of the U.S.
a. Tndicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that {low directly -or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1030 linear feet: 4width (ft) and/or 7.85 acres.
Wetlands: 0.685 acres.

¢. Limits (boundaries) of jurisdiction based on e
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
[ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 131 below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

¥ Supporting documentation is presented in Section I1LF.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. 1f the aquatic resource is a TNW, complete
Section I11.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section IILD.1.; otherwise, see Section II1.B below.

1. TNW
Identity TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT ISNOT A TNW) A'  1TS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWe where the tri  aries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have wous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. . quatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information at documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has »diacant wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlar is significant ne  ; evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for
the tributary, Section II1.B.2 for any onsite wetlands, and Section I1L.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cond
Watershed size:
Drainage area:
Average annual rainfai. wiches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly i+~ T™NW,

[] Tributary flows througt tributaries before entering TNW.
Project waters are iver miles from TNW.

Project waters are iver miles from RPW.

Project waters are ierial (straight) miles from TNW.

Project waters are rerial (straight) miles from RPW.

Project waters cross ur serve ds state boundaries. Explain:

Identify flow route to TNW?®:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, (o flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics {check all that apply):
Tributary is: [] Natural
[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pi¢  List.

Primary tributary substrate composition (check all that apply):

[ Silts [] Sands [] Concrete
[ Cobbles [ Gravel [ Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks|. Explain:
Presence of run/riff'=/~~~1 ~~~plexes. Explain:

Tributary geometry

Tributary gradient (approxunaie average slope): %
(c) Flow:

Tributary provides for: ist

Estimate average number o1 1iow events in review area/year
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pi Characteristics:

Subsurface flow: Explain findings:
[] Dye (or owner; est performed:

Trib+~v has (check all that apply):

L Bed and banks

[] OHWM® (check all indicators that apply):
clear, natural line impressed on the bank [] the presence of litter and debris
changes in the character of soil [] destruction of terrestrial vegetation
shelving [] the presence of wrack line
vegetation matted down, bent, or absent [ ] sediment sorting
leaf litter disturbed or washed away [J scour
sediment deposition [J multiple observed or predicted flow events
[ water staining [J abrupt change in plant community
other (list):
[J Discontinuous OHWM.” Explain:

Qoaoac

a

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: n High Water Mark indicated by:
1 il or scum line along shore objects survey to available datum;
fine shell or debris deposits (foresho shysical markings;
physical markings/characteristics L vegetation lines/changes in vegetation types.

L tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[J Wetland fringe. Characteristics:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the strcam temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

.

Ibid.



[] rr-+itat for:
“ederally Listed species. Explain findings:
. ~ish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General ¥~ Paltionship with Non-TNW:
Flow is: Explain:

Surface flow is
Characterisucs:

Subsurface flow Explain findings:
[ Dye (or owner) est performed:

¢y & 7 - " ation with Non-TNW:
LI Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (R~~~ e~ ™Y

Project wetla -iver miles from TNW.

Project water rial (straight) miles from TNW.

Flow is from

Estimate approxnate sovauon of wetland as within the Toodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identity specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width):

[0 Vegetation type/percent cover. Explain:

[J Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if a=-"
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considerea w1 wie cumnulative analysis.

For each wetland, specify the following:
Direc  _abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIG. .. . AL NEXUSDL. Rl w . JIN



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), proy "~ habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain {indings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
NWs: linear feet width (ft), Or, acres.
__ Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Xl Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics of the stream provided
by the consultant and verified in the field by the COE. See the corresponding Stream Quality Assessment Worksheets
for m nformation on channel characteristics..

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section II1.B. Provide rationale indicating that tributary flows

seasonally:

Pravide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 1030 linear feet 4width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[} Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[T Tributary waters: linear feet width (ft).

¥See Footnote # 3.



Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
! Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Direct connection of wetlands to ponds and streams.

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Woetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Whetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdic  al. Data supporting this
conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
A< a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
L. Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
<1CH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

® To complete the analysis refer to the key in Section I11.D.6 of the Instructional Guidebook.
1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Jjudgment (check all that apply):

[1 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (fi).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
iy Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[1 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Derita.
USDA Natural Resources Conservation Service Soil Survey. Citation: Mecklenburg County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
iy Photographs: ] Aerial (Name & Date):
or X] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: Direct hydrological connection was present between Pond A and Pond C .





















] Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case filc and, where checked and
requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
[T Data sheets prepared/submitted by or on behaif of the applicant/consultant.
[[] Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delincation report.
Data sheets prepared by the Corps:
[ Corps navigable waters’ study: .
™1 U.S. Geological Survey Hydrologic Atlas:
[1 USGS NHD data.
[1 USGS 8 and 12 digit HUC maps.
™2 U.S. Geological Survey map(s). Cite scale & quad name: Sylva South.
USDA Natural Resources Conservation Scrvice Soil Survey. Citation: Jackson County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [[] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specity):

B. ADDITIONAL COMMENTS TO SUPPORT JD:






A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section IIL.D.1. anlv: if the aquatic resource is a wetland adjacent to a TNW, complete Sections I1I.A.1 and 2
and Se«  n IILD.1.; otherwise, see ! n II1.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it] s
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional l1e aquatic resourc it a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a w 1d directly abutting a tributary with perennial flow,
skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evalua 1. Corps districts and
EPA regions will include in the record any available information that docun s the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlanas if any) and a traditional navigable water, even
though a significant nexus find is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
v rbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus ev: on must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that cc ies, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent we 1ds, complet: zctior 1.B.1 for
the tributary, Section III.B.2 for anv onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination wh  er a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cond**~—--
Watershed size:

lage  ca:
Average annual rainfau. mches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
D Tributary flown Atenntler fmtn TRV

[ Tributary flow tributaries before entering TNW.
Project waters are :s from TNW.

Project waters are >s from RPW.

Project waters are -aight) miles from TNW.

Project waters are -aight) miles from RPW.

Project waters cross ur seive as stae voundaries. Explain:

Identify flow route to TNW*;
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.















Provide acrcage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[[] Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
1| Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

v  Wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
™7 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
DX Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Horse Shoe.
USDA Natural Resources Conservation Service Soil Survey. Citation: Henderson County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
IXI Photographs: [] Aerial (Name & Date): ESRI 2011.
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting seientific litcrature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): August 24, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02440, Duke Energy Carolinas, LLC / Attn.: Steve
Cahoon

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Gaston City: Mount Holly

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.370519 N, 80.961767 W

Universal Transverse Mercator:

Name of nearest waterbody: UTs Catawba River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River

Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba (03050101)

It Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: August 21, 2015
Field Determination. Date(s): October 8, 2014

SECTION 1I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Ther¢ “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review arca, |required)
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

Ther ‘waters of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Tndicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1,643 linear feet: 1-3 width (ft) and/or acres.
Wetlands: 15.12 acres.

c. Limits (boundaries) of jurisdiction based on and OHWM
Elevation of established OHWM (if known):

2. Nan-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and1  ty; ly flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section ITLF.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITI.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section III.D.1.; otherwise, see Section II11.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directiya ;s an RPW is also j L. If aqu: resource is not a TNW. hut h »und
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary" h pe w,
skip to Section I11.D 4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA r ns will include in the record any available information that cuments the ex :nce of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with a cent wetlands, complete Section IIL.B.1 for
the tributary, Section I11.B.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cond™** -~
Watershed size:

Drai area:
Average annual rainfan: wiches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly =+~ T™NW

[ Tributary flows throug} ributaries before entering TN'W.
Project waters are iver miles from TNW.

Project waters are iver miles from RPW.

Project waters are erial (straight) miles from TNW.

Project waters are erial (straight) miles from RPW.

Project waters cross ui scive as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply);
Tributary is: [] Natural

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.






{1 Fish/spawn areas. Explain findings:
{1 Other environmentally-sensitive species. l-xplam findings:
{1 Aquatic/wildlife diversity. Explain findings:

2.  Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) Genera' "'~ ™ ~"~*ionship with Non-TNW:
Flow is Explain:

Surface flow is
Characterisucs:

Subsurface flow Explain findings:
[J Dye (or omer) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[[] Not directly abutting
[J Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

(d) Proximity (R W
Project wetla iver miles from TNW.
Project watet rial (straight) miles from TNW.
Flow is from
Estimate approxunaie 1ocauon of wetland as within the Joodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Rinlogical Characteristics. Wetland supports (check all that apply)
Riparian buffer. Characteristics (type, average width):

Vegetation type/percent cover. Explain:

Habitat for:

[[] Federally Listed species. Explain findings:

" Fish/spawn areas. Explain findings:

LI Other environmentally-sensitive species. Explain findings:

[J Aquatic/wildlife diversity. Explain findings:

oo

3. Characteristics of all wetlands adjacent to the tributary (if £
All wetland(s) being considered in the cumulative analysis
Approximately ( ) acres in total are being considerea 1n tne cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the fributary to determine if they sign tly affect the chemical, physical,a  biological int ity
of a TNW. For each of the folle g situations, a significant nexus s if the ary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.



Considerations when evaluating significant nexus inclnde but are not limited to the volume, duration, and frequency of the
flow of water in the tributary and its proximity to : and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to corcider incl: for example:

e Does the tributary, in combination with its adjacent we  1ds (if ¢ have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 111.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain tindings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. ™WWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

| Tributaries of TNWs where tributaries typically tlow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: UTs Catawba River exhibits indicators of ordinary high water marks (OHWM) including
developed bed and bank, scour, presence of litter and debris, destruction of terrestrial vegetation, sec rting and
deposition, leaf litter washed away. Perennial flow has been observed by Corps representatives durin_ ~ ____ visits to
the Riverbend Steam Station facility.
Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows

seasonally:

P-~vide estimates for jurisdictional waters in the review area (\ >k all that apply):
Tributary waters: 1643 linear feet 1-3 width (ft).
Other non-wetland waters: acres.
1dentify type(s) of waters:

3. N-~9-RPWs? that flow directly or indirectly into TNWs.
Waterbody that is not a TN'W or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section 111.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

8See Footnote # 3.






[J Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

[ Lakes/ponds: acres.
[ Other non-wetland waters: acres. List type of aquatic resource:
[0 Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a ﬁndmg is required for jurisdiction (check all that apply):

Non-wetland waters (i.¢., rivers, streams): linear feet, width (ft).
L Lakes/ponds: acres.
™ Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall bc included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/dclineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Mountain Island Lake.
USDA Natural Resources Conservation Service Soil Survey. Citation: Gaston County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [[] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of responsc letter:
Applicable/supporting case Jaw:
Applicable/supporting scientific literature:
Other information (please specify):

I® OO0

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Armv Corps of Engineers
This form should be completed by following the instru  ins provided in Section IV of the JD Form Instructional Guidebook.

SECTIONI: |
A. F °’ORT ‘OVED JURISDICTIONAL DETERMINATION (JD): August 12, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00370, B-Cubed Group, LL.C / Kerry Barretta

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Buncombe  City: Black Mountain

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.6256 N, -82.3194 W

Universal Transverse Mercator:

Name of nearest waterbody: Flat Creek

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Watauga River

Name of watershed or Hydrologic Unit Code (HUC): French Broad
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. ™“VIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 6-8-2015
Field Determination. Date(s):

ST T DINGS

A. xna oeCT ATION OF JURISDICTION.

Ther “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Recrmsrou

Walters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
Ther¢ ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): '

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively pcrmanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
W lirectly RPW: °  flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting 1 ~ Ws that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs '
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 35 lincar feet: 6-8 width (ft) and/or  acres.
Wetlands: acres.

¢. Limits (bour ries) of jurisdiction based on
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?

Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section Il below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (¢.g.,
typically 3 months).

* Supporting documentation is presented in Section IILF.


















Nc d waters (i.e., rivers, streams): linear feet, width (ft).

La s: acres.
Ot vetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION 1V: DATA SO__.ES.

A. \. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
:ly reference sources below):
s or plat submitted by or on behalf of the applicant/consultant:
wred/submitted by or on behalf of the applicant/consultant.
's with data sheets/dclineation report.
ot concur with data sheets/delineation report.
wred by the Corps:
waters’ study: .
Survey Hydrologic Atlas:

L} USGS NHD data.

[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Black Mountain and Montreat.

USDA Natural Resources Conservation Service Soil Survey. Citation: Buncombe County, NC
National wetlands inventory map(s). Cite name:
State/] aral wetland inventory map(s):
F ' . ._./Amaps:
10 e Cloc 1 Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: |_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous  :mi  on(s). File no. and date of response letter:
Applicable/supporung case law:
Applicable/supporting scientific literature:
Other information (please specity):

B. ADDITIONAL COMMENTS TO SUPPORT JD:









Identify specific pollutants, if known: No poliutants noted.






For each wetland, specity the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)
Unit A-1 No 0.23

Summarize overall biological, chemical and physical functions being performed: Wetland Unit A-1 provides filtering of
pollutants and sediments and acta as to improve water quality; checks water velocity helping in flood control.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biolog~  integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all o1 1ts adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWSs, or to reduce the amount of potlutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs, Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D: Wetland Unit A-I is connected to UT-Flat Creek by a drainage ditch emerging from the wetland boundary. Surface
flow goes into a ditch which emptiexs into UT-Flat Branch. Originally Wetland Unit A was a forested complex with a vegetation
corridor that connected to UT-Flat Creek riparian corridor before being vegetation clearing.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

B Tributarics of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: (UT-1) Strong baseflow, excellent sorting of bedload material, strong presence of morphological
channel features, continuous bed and bank, bankful bench features, and presence of macro-invertebrates.

BX] Tributaries of TNW where tributaries have continuous flow “seasonally” (e. g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section [I1.B. Provide rationale indicating that tributary flows









B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): August 24, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01006, Melionee Owenby

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Catawba City: Newton
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.654438 N, 81.185215 W
Universal Transverse Mercator:
Name of nearcst waterbody: UT Smyre Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: South Fork Catawba River
Name of watershed or Hydrologic Unit Code (HUC): South Fork Catawba (03050102)
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[71 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
| Office (Desk) Determination. Date: August 21, 2015
X Field Determination. Date(s): June 26, 2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Ther y “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review sarca. {Required)
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. |Required|

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that tlow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow dircctly or indirectly into TNWs
Wetlands adjacent to but not dircctly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent 1o non-RPWs that flow dircctly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) watcrs, including isolated wetlands

0 [

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 853 linear feet: 6 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
[[1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section ITT below.

? For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least “seasonalty”
(e.g., typically 3 months).

* Supporting documentation is presented in Section T11LE.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN'Ws. If the aquatic resource is a TNW camplete
Section 1I1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Section. .___A.1 and 2
and Section [IL.D.1.; otherwise, see Section [11.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but  : year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.I for
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cond***~~--
Watershed size:
Drainage area:
Average annual rainfai. mches
Average annual snowfall: inches

(ii) Physical Characteristics:

(a) Relation ~~ "hTNW:
(] Tributary 11ows directly =+~ TNV
{7 Tributary flows through tributaries before entering TN'W.
Project waters are ‘iver miles from TNW.
Project waters are ‘iver miles from RPW.
Project waters are werial (straight) miles from TNW.
Project waters are werial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: {] Natural
{1 Artificial (man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swalcs, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.






[1 Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

2.  Characteristics of wetlands adjacent to non-TN'W that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) Genera' ™'~ " ~"~*jonship with Non-TNW:
Flow is Explain:

Surface flow is
Characterisucs:

Subsurface flow Explain findings:
[J Dye (or omer) rest performed:

(¢) Wetland A~ - ‘nation with Non-TNW:
[ Directly abutung
[ Not directly abutting
(] Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (R~"~*n=~ki=) e~ TAW

Project wetla -iver miles from TNW.

Project water rial (straight) miles from TNW.

Flow is from

Estimate approximaie 1ocauon of wetland as within the I t floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (c.g., water color is clear, brown, oil film on surface; water quality: general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width):
[J Vegetation type/; :ent cover. Explain:
[0 vahitat for:
., Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if a--"
All wetland(s) being considered in the cumulative analysis: it
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubsta effectont her , 7 land/or biolo integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow



4.

of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine signific : nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 111.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11L.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
NWs: linear feet width (ft), Or, acres.
Netlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: UT Smyre Creek exhibits indicators of orc  ry high water marks (OHWM) including  veloped
bed and bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation,
sediment sorting and deposition, leaf litter washed away. Perennial flow has been observed by Corpsr  esentatives
during visits to the Newton, North Carolina vicinity.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section II1.B. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 853 linear feet 6 width (ft).
Other non-we waters: acres.
Identify type(s) of waters:

3. N-~_RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

¥See Footnote # 3.






™ Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the ““Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[l Lakes/ponds: acres.
[J Other non-wetland waters: acres. List type of aquatic resource:
[T Wetlands: acres.

SECTIONIV: D*™* """'RCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately refercnce sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
(] USGS NHD data.
{77 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Newton.
USDA Natural Resources Conservation Service Soil Survey. Citation: Catawba County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Fle~4-'ain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs. \_y Aerial (Name & Datc):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response Ictter:
Applicable/supporting casc law:
Applicable/supporting scientific literature:
1| Other information (please specify):

XX

ac ]
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B. ADDITIONAL COMMENTS TO SUPPORT JD:












(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

by ~ al '~ P~t~jonship with Non-TNW:

Flow is: Explain:
Surface flow is: 1 st
Characteristics:
Subsurface flow ¢ Explain findings:

[1 Dye (or owwr) wst performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[J Ecologi  conncction. Explain:
[ Separated by bermybarrier. Explain:

(d) Proximity (Re'~*inmbiny on TRW
Project wetla iver miles from TNW.
Project water: rial (straight) miles from TNW.
Flow is from:
Estimate approximate 1ocauon of wetland as within th Joodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality: general watershed characteristics;
etc.). Explain:
Identify spccific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[l Riparian buffer. Characteristics (type, average width):
[] Vegetation type/percent cover. Explain:
[l Habitat for:
[] Federally Listed species. Explain findings:
M1 tish/spawn areas. Explain findings:
1 Vther environm .y-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if 2=
All wetland(s) being considered in the cumulative analysis
Approximately ( ) acres in total are being considerea m e cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions perfo  :d by any
wetlands adjacent to the tributary to determine if they significantly affect the chemic: ysical, and biological integrity of a TNW.
For each of the following situations, a significant ne:  exists if the tributary, in comt on with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the ches  al, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not lim | to the volume, duration, and frequency of the flow of water in the tt  utary and
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine

s ificant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetl | or between a
trivutary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.









Provide acrcage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

1 Other non-wetland waters: acres. List type of aquatic resource:

[T wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately refercnce sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
™ Dffice concurs with data sheets/delineation report.
L1 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
7] USGS 8 and 12 digit HUC maps.
B U.S. Geological Survey map(s). Cite scale & quad name: Peachtree.
USDA Natural Resources Conservation Service Soil Survey. Citation: Clay County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [1 Aerial (Name & Date):
or {_] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scicntific literature:
1 Other information (please specify):

0ad

B. ADDITIONAL COMMENTS TO SUPPORT JD:













































B. ADDITIONAL COMMENTS TO SUPPORT JD: One pond on the site was eonstructed in high ground and is not considered
jurisdictional. The other pond is in-line with a stream and is jurisdictional. The streams on the site are perennial.















For each wetland, specify the following:

Directly abuts? (Y/N) Size © cres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section III.D:

3. Signifi s findi _ for ands adja to an RPW but do not ¢ v the ] Explain findi f
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section ITL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
O TNws: N feet width (), Or, acres.
[ Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
[ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
X Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally: Moderate morphology, very weak hydrology, no biological/aquatic life indicators. Scored 21.5 on stream ID form.









APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section 1V of the JD Form Instructional Guidebook.

SECTIONTJ ™*CKGROU™™ "NFORMATION
A. REPOki1 cOMPLETun DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): August 27, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-00458, USDA — Forest Service / Attn.: Kristin Bail

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Clay City: Rainbow Springs Community
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.06036 N, 83.57224 W
Universal Transverse Mercator:
Name of nearest waterbody: Buck Creek & Little Buck Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nantahala River
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202)

Check if map/diagram of review area and/or potential jurisdi.  1al areas is/are available upon request.
L I Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
R Office (Desk) Determination. Date: August 27, 2015
vy Field Determination. Date(s): March 19, 2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Required)

1 Waters subject to the ebb and flow of the tide.

1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. "icate presence of waters of U.S. in review area (check all that apply): '

TNWSs, including territorial seas

1 Wetlands adjacent to TNWs

2 Relatively permanent waters’ (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs

i Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1000 linear feet: 4-20 width (ft) and/or 0.4 acres impoun nt.
Wetlands: 0.2 acres.

¢. Limits (boundaries) of jurisdiction based on: and OHWM
Elevation of established OHWM (if known):

2. Non_regulated waters/wetlands (check if applicable):’
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at Jeast “seasonally” (e.g.,
typically 3 months).

* Supporting documentation is presented in Section 1ILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
I11.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 1II.A.1 and 2 and Section
I1L.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and ith s determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flov least seasonally (e.g., typically 3 m tland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perenni 1 to
Section IH1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districtc 2 EPA
regions will include in the record any available information that documei ex nce of a significant nexus bet ively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the sig icant nexus evaluatior msider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for ana arposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or uy adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for the tributary, Section] B.2 for any
onsite wetlands, and Section II.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNNWs that flow directly or indirectly into TNW

(i) General Area Cond**'~~~-
Watershed size:
Drainage area:
Average annual rainfan. uiches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] tributary flows directly =+~ ™7

[ Tributary flows throug} ributaries before entering TNW.
Project waters are iver miles from TN'W.

Project waters are iver miles from RPW.

Project waters are terial (straight) miles from TNW.

Project waters are terial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?>:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

‘_ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
° Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.






2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as statc boundarics. Explain:

(b) Gencra' "'~ ™-'~*ionship with Non-TNW:
Flow is Explain:

Surface flow is:
Characterisucs:

Subsurface flow Explain findings:
[ Dyc (or owner; test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[ Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity(R "~ ~ "~ TW
Project wetla ‘iver miles from TNW.
Project water rial (straight) miles from TNW.
Flow is from
Estimate approximate 1ocauon of wetland as within the loodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply)

Ri* an buffer. Characteristics (type, average width):

| Vegctdtlon type/percent cover. Explain:

[ -itat for:
L ~ederally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
1 Other environmentally-sensitive species. Explain findings:
L Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if a~*»
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considerea in tne cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functio ned by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and bi ir a TNW.
For each of the following sitnations, a sign  ant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the :mical, physical and/or biolc  al integrity of a TNW. Considerations wl

evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of watei  the tributary and









[[1 Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).
[] Lakes/ponds: acres.
[T1 Other non-wetland waters: acres. List type of aquatic resource:
[1 Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
X Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[J Office concurs with data sheets/delineation report.
[J Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Rainbow Springs.
USDA Natural Resources Conservation Service Soil Survey. Citation: Clay County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date):
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
L Other information (please specity):

XX 000

C

B. ADDITIONAL COMMENTS TO SUPPORT JD:















For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in a )

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not anpropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its ¢  acent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and or  ic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 1IL.D:, .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNWs: linear feet width (ft), Or, acres. :
[ Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs,
™1 Tributaries of TNWSs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

F7 Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g.. typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally: Tributary had minor substrate sorting, moderate meander, low base flow. and weak to moderate geomorphology.












SECTION III: CWA ANALYSIS

A. T....; AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW lete

Section I1I.A.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections and 2

and Section 1I1.D.1.; otherwise, see Section 111.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over  1-navigable tributaries of TNWs where the tributaries are “relatively pe  anent
waters” (RPWs), i.e. tributaries that typicany flow year-round or have continuous flow at least season  * (e.g., typicany 3
moi ). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EPA regions will  clude in the record any available information that documents the existence of a significant nexust  eena
rela  :ly permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, ¢ven
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to dete  ine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that co 5, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in tue v request is

the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Secti  [11.B.1 for

the tributary, Section I11.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cond***~—--
Watershed size:
Drainage area:
Average annual raintai: mches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ ] Tributary flows directly =+~ ™’

[ ] Tributary flows througt ributaries before entering TN'W.
Project waters are :r miles from TNW.

Project waters are :r miles from RPW.

Project waters are ial (straight) miles from TNW.

Project waters are ial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW”:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.






(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
] Wetland fringe. Characteristics:
[J Habitat for:
[] Federally Listed specics. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General » with Non-TNW:
Flow is 1

Surface flow is
Characterisucs:

Subsurface flow Explain findings:
D Dyc (OI‘ Oulct ) est pc:rforrned:

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (R w
Project wetla ‘iver miles from TNW.
Project water rial (straight) miles from TNW.
Flow is from
Estimate approxunaws 1cauon of wetland as within the Joodplain.

(ii) Chemical Characteristics:
Characterize wetland system (c.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
1dentify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Char ‘ristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[ Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

" a istics of all wet  Is adjacent to the tributary (if e~
All wetland(s) being considered in the cumulative analysis
Approximately ( ) acres in total are being considerea 1 wie cuinulative analysis.









Provide estimates for jurisdictional waters in the review area (check all that apply):
| Tributary waters: linear feet width (ft).
[71 Other non-wetland waters: acres.
Identify type(s) of waters:
] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[7]1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule™ (MBR).
[l Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
[ Other: (explain, if not covercd above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.¢., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
imdoment (check all that apply):

Non-wetland waters (i.e., rivers, streams): lincar feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Signiticant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear fect, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

Moans, plans, plots or plat submitted by or on behalf of the applicant/consultant:
a sheets prepared/submitted by or on behalf of the applicant/consultant.
Oftice concurs with data sheets/delineation report.

L_| Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

T USGSN lata.

USGS 8 and 12 digit HUC maps.
. Geological Survey map(s). Cite scale & quad name:1:24K; Skyland.
DA Natural Resources Conservation Service Soil Survey. Citation:
ional wetlands inventory map(s). Cite name:
e/Local wetland inventory map(s):
AA/FIRM maps:
-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
tographs: [X] Aerial (Name & Date):ESRI (2011).
or [ ] Other (Name & Date):

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: This JD form applies to all streams and wetland within the delineation boundary.






A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
ITLA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I1.A.1 and 2 and Section
I11.D.1.; otherwise, see Section I1II.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is ““adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section ITL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional vigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant |1 us with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for the tributary, Secti  I1L.B.2 for any
onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cond*~—-*
Watershed size:
Drainage area:
Average annual rainfai: uiches
Average annual snowfall: s

(ii) Physical Characteristics:
(a) Relationshipw TNW:
M7 Tributary flows directly =~ TN,

L I'ributary flows througl tributaries betore entering TNW.
Project waters are jver miles from TNW.

Project waters are ‘iver miles from RPW.

Project waters are rerial (straight) miles from TNW.

Project waters are werial (straight) miles from RPW.

Project waters cross ui scive as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [[]J Natural
[[]J Artificial (man-made). Explain:
[[J Manipulated (man-altered). Explain:

‘_ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimate):

Average width: feet
Average depth: Frnt
Average side slopes st

Primary tributary substrate composition (check all that apply):

[ silts [1 Sands [] Concrete
[] Cobbles [ Gravel [J Muck
[ Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/riff'~'~~~' ~~~plexes. Explain:

Tributary geometry

Tributary gradient (approximate average slope): %
(c) Flow:

Tributary provides for

Estimate average numoer 01 Low events in review area/year
Describe flow regime:
Other information on duration and volume:

Surface flow is Characteristics:

Subsurface floy Explain findings:
[ Dye (or owery west performed:

Tributary has (check all that apply):
[] Bed and banks
O OHWMG (check all indicators that apply):
™ clear, natural line impressed on the bank [] the presence of litter and debris

L1 changes in the character of soil [J destruction of terrestrial vegetation
[ shelving [] the presence of wrack line
[ vegetation matted down, bent, or absent [] sediment sorting
[ teaflitter disturbed or washed away [J scour
1 sediment deposition [ multiple observed or predicted flow events
L water staining [J abrupt change in plant community
[ other (list):
[ Discontinuous OHWM.” Explain:
H fartars other than the OHWM were used to determine lateral extent of CWA jurisdiction (check al’ =~ apply):
High Tide Line indicated by: [[] Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
[] physical markings/characteristics ] vegetation lines/changes in vegetation types.

M7 t{idal gauges
L other (list):

(iii) Ch  :al Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

[ Riparian corridor. Characteristics (type, average width): .
[1 Wetland fringe. Characteristics:
[ Habitat for:

[] Federally Listed species. Explain findings:

[ Fish/spawn areas. Explain findings: .

™ Other environmentally-sensitive species. Explain findings:

1 Aquatic/wildlife diversity. Explain findings:

¢A natural or man-made discontinuitv in the OHWM does not necessarily sever jurisdi the stream temporarily flows underground, or where the
OHWM has been 1 by devel it or agricultural practices). Where there is ¢ VM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ty

Ibid.












Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

1 Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).
] Lakes/ponds: acres.

[ Other non-wetland waters: acres. List type of aquatic resource:

] wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately refcrence sources below):
IXI Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
[J USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Hazelwood.
USDA Natural Resources Conservation Service Soil Survey. Citation: Jackson County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response lctter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify): Files under Action IDs SAW-2002-30652 & SAW-2007-02076.
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B. ADDITIONAL COMMENTS TO SUPPORT JD:





















[F1 wetlands: acres.

SECTIO™ **"-_DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
reauested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/eonsultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
{1 Office concurs with data sheets/delineation report.
(] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
(] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Zirconia.
USDA Natural Resources Conservation Service Soil Survey. Citation: Henderson County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date): Google Earth Feb. 2012.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Gujdebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): August 26, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2012-01272, Duke Energy Carolinas, LLC / Attn.: Travis Sinclair

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Jackson City: Dilisboro

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.3889 N, 83.2943 W

Universal Transverse Mercator:

Name of nearest waterbody: Tuckasegee River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Tuckasegee River

Name of watershed or Hydrologic Unit Code (HUC): Tuckasegee (06010203)

RA  Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. RFVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: August 26, 2015
Field Determination. Date(s):

SECT™ ™™ ""-_SUM™"*MY FFINDINGS
A. Rha 5o TION v »ETERMINATION OF JURISDICTION.

Ther¢ “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Reqe o
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
Ther ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Tndjcate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNW's
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directlv or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into T....5
Impoundments of jurisdictional
Isolated (interstate or intrastate) waters, including isolated we Is

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 200 linear feet: 150 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non.regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and thattyp 'y flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

3 Supporting documentation is presented in Section IILF.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
IILLA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2 and Section
IILD.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW: Tuckasegee River.
Summarize rationale supporting determination: Large watershed, waterway can and has and does support navigation of non-
motorized and small motorized boats.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resc e is not a TNW, but has year-rou (perennial) flow, skip to
Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluatinn must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for an stical nurposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, o1 ; adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for the tributary, Section I11.B.2 for any
onsite wetlands, and Section IT1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cond*¢ ~=-*
Watershed size:
Drainage area:
Average annual rainfai: wches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) P~'ationship with TNW:
Tributary flows directly int~ TNW

L [Iributary flows through ributaries before entering TNW.
Project waters are ‘iver miles from TNW.

Project waters are -iver miles from RPW,

Project waters are ierial (straight) miles from TNW.

Project waters are serial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [1 Natural
[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

f Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.






2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:

(@ ¢ “ "Wetland Characteristics:
Properues:
Wetland size: acres

Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General ™'~ ™ ~'~*jonship with Non-TNW:
Flow is: Explain:

Surface flow is:
Characteristics:

Subsurface flow Explain findings:
[ Dye (or owner) test performed:
(c) Wetland Adjacency — °~ ation with Non-TNW:
[ Directly abutting
[] Not directly abutting

[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[ Separated by bermybarrier. Explain:

(d) Proximity (R¢ w
Project wetlas iver miles from TNW.
Project water: rial (straight) miles from TNW.
Flow is from:
Estimate approximaie 1ocauon of wetland as within the floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply)

Riparian buffer. Characteristics (type, average width):

[] Vegetation type/percent cover. Explain:

[0 Y-nitat for:
1 Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[J Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if a—
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considerea i we cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributarv itself and the function: :rformed by any
wetlands adjacent to the tributary to determine if they significantly affect the ¢1  ical, phy al, 1 biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological int: ity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and
its p  imity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. Itisno p »>riate to determine
signincant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the featu1 documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section 111.D:

3. Si icant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section II1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
IXI TNWs: 200 linear feet 150 width (ft), Or, acres.
[] wWetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial:
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.

Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows seasonally:

Pravide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

3. Nan_RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or inc tly into a TNW, and it 1 significant nexus with ¢ is
jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Woetlands directly abutting an RPW that flow directly or indirectlv into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adj 1t S.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “  onally.” Provide data indicating that tributary is

seasonal in Section IILB and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

#See Footnote # 3.



Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which  :y are adja  t and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Waetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination w  the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
A< a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
ORDE RUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WAT. S (CHECK
ATY. T, AT APPLY):"

ich are or could be used by interstate or foreign travelers for recreational or other purposes.
m which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
ich are or could be used for industrial purposes by industries in interstate commerce.
>rstate isolated waters. Explain:

ier factors. Explain:

Identify water body and summarize rationale supporting determination:
Pravide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplements.
iew area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
L Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been lated base:” " Hnthe
“Migratory Bird Rule™ (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
X} Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
"1 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[1 Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
1 U.S. Geologicat Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Whittier.
-~= USDA Natural Resources Conservation Service Soil Survey. Citation: Jackson County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [[] Aerial (Name & Date):
o1 " Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This fo should be complcted by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (IJD): August 14, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-01396, Marc & Livia Honig

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Buncombe  City: Asheville

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrecs: 35.650733 N, -82.534479 W

Universal Transverse Mercator:

Name of nearest waterbody: Beaverdam Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (1HUC): French Broad
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 8-14-2015
Field Determination. Date(s):

SECTIOM 'F FINDINGS
A. RHA ¢ RMINATION OF JURISDICTION.

Ther¢ “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review arca.
[Recrirea)
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign « 1merce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]}

1. Waters of the U.S.
a. TIndicate presence of waters of U.S. in review area (check all that apply): '

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 30 linear feet: 1width (ft) and/or  acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: i1 L
Elevation of established OHWM (if known):

2. Nan.regulated waters/wetlands (check if applicable):3
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked helaw shall be supported by completing the appropriate sections in Section 111 below.

? For purposes of form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typtcally 3 months).

¥ Supporting documentation is presented in Section IILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
II1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 and Section
1I1.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-nav  ble tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section II1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant n¢ evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area idenuried in e JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for the tributary, Section II1.B.2 for any
onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditinm=-
Watershed size:
Drainage area:
Average annual rainfau: mne
Average annual snowfall: inches

(ii) Physical Characteristics:

(@) hip
ary Hows airectly inte TARW
ary flows through ributaries before entering TNW.
Project waters are iver miles from TNW.
Project waters are iver miles from RPW.
Project waters are werial (straight) miles from TN'W.
Project waters are terial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

by 7 @ teristics (check ¢'* «~~ ~—~ly).

1riputary 1s: L ivatural
[ Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e g . tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.






2.  Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General ™'~ ™~"~*ionship with Non-TNW:

Flow is: Explain:
Surface flow is: ist
Characteristics:
Subsurface flow t. Explain findings:

[] Dye (or owiery iese performed:

(c) We¢™ 7 icy Determination with Non-TNW:
[1 wirectly abutting
[] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Re'~+in=-timd e~ TNW

Project wetla -iver miles from TNW.

Project water: rial (straight) miles from TNW.

Flow is from:

Estimate approxumate 1ocauon of wetland as within the Pic floodplain.

(ii)) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(i) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[ Vegetation type/percent cover. Explain:
[ Habitat for:
[] Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the butary (if any)
All wetland(s) being considered in the cumulative analysis: Piel. ...t
Approximately ( ) acres in total are being considered in the ¢ fative analysis.

For each wetland, specify the following:
Directly ' ts? (Y/N) £im - - ores) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they si  icantly affect the chemical, physical, and biological integrity of a TNW.

For h of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biol _ al integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and






[T Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section 111.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Watlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combi  on with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow dire or indirectly into TNWs.
[] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
A« g general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ATL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.
__ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
"1 which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:
L1 Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Prayide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplements.

[E] P-view area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
w Prior to the Jan 2001 Supreme Court decision  "SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule”™ (MBR).
.. Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
{71 Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

L3 Other non-wetland waters: acres. List type of aquatic resource:

[] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

* To complete the analysis refer to the key in Section 1LD.6 of the Instructional Guidebook.
1 Prior to asserting or declining CWA jurisdiction based solely o1 is category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandaum Regarding CWA Act Jurisdiction Following Rapanos.



Non-wetland waters (i.e., rivers, streams): Jinear feet, width (ft).

LLakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION1IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
~=~ested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets preparcd/submitted by or on behalf of the applicant/consultant.
[T Office concurs with data shects/delineation report.
[1 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Co  navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
(] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Weaverville.
USDA Natural Resources Conservation Service Soil Survey. Citation: Buncombe County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:









Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: ok
Average side slopes

Primary tributary substrate composition (check all that apply):

{1 silts {1 Sands [ Concrete
] Cobbles {] Gravel [J Muck
1 Bedrock [3 Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/riffta’~~-’ plexes. Explain:

Tributary geometry

Tributary gradient («.puannate average slope): %
(c) Flow:

Tributary provides for: 1

Estimate average numbe. . uow events in review area/year
Describe flow regime:

Other information on duration and volume:

Surface flow is: Characteristics:

Subsurface flow: . Explain findings:
] Dye (or Guwrj wst performed:

Tributary has (check all that apply):

{1 Bed and banks

1 OHWM® (check all indicators that apply):
[3 clear, natural line impressed on the bank
] changes in the character of soil
[ shelving
1 vegetation matted down, bent, or absent
[ 1eaf litter disturbed or washed away
{1 sediment deposition
[T] water staining
[3 other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

[

If factors other than the OHWM were used to determine Jateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: [[] Mean High Water Mark ind  'd by:
{1 oil or scum line along shore objects [ survey to available datum;
{7] fine shell or debris deposits (foreshore) | physical markings;
[J physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal ganges
{71 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

[J Riparian corridor. Characteristics (type, average width): .
[J Wetland fringe. Characteristics:
[1 Habitat for:

] Federalty Listed species. Explain findings:

[ Fish/spawn areas. Explain findings:

[[J Other environmentally-sensitive species. Explain findings:

[ Aquatic/wildlife diversity. Explain findings:

°A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e. v} tht m temporarily flows underground, or where the
OHWM has been removed by development or agricuftural practices). Where there is a break in the OHWM isunr  d to the waterbody’s flow regime (e.g., flow
§>vcr a rock outcrop or through a culvert), the agencies will look for indicatoss of flow above and below the

Ibid.












Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

™ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
___ Lakes/ponds: acres.

] Other non-wetland waters: acres. List type of aquatic resource:

{1 Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
KA Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[T Office concurs with data sheets/delineation report.
[J Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
[C1 USGS NHD data.
71 USGS 8 and 12 digit HUC maps.
X U.S. Geological Survey map(s). Cite scale & quad name: Peachtree.
USDA Natural Resources Conservation Service Soil Survey. Citation: Cherokee County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [} Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

1

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Enginecrs
This form should be completed by following the instructions provided in Section IV of the JID IForm Instructional Guidebook.

SECTION I: BAC™ 77 JUND INFORMATION
A. REPORT COmrLeTION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): August 11, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-01423, Charles DeFrancisco

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Buncombe  City: Leicester

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.677987 N, -82.787605 W

Universal Transverse Mercator:

Name of nearest waterbody: Sandymush Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): French Broad
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check it other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. RFEVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date 8-11-2015
Xt Field Determination. Date(s): 7-28-2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review arca.
[Rec-uy
Waiters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There £ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area  Required]

1. Waters of the U.S.
a. Tndicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow direetly or indirectly into TNWs
Non-RPWs that flow directly or indirectly intc Ws
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

T Wetlands adjacent to but not directly abutting RPWs that tlow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

[.]  Impoundments of jurisdictional waters

| Isolated (interstate or intrastatc) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 30 linear feet: 30 width (ft) and/or  acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known):

2. Nan_regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands werc assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

3 Supporting documentation is presented in Section II1.F.






Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: Foot
Average side slopes

Primary tributary substrate composition (chcck all that apply):

[ silts ] Sands [] Concrete
[1 Cobbles L] Gravel ] Muck
[J Bedrock [J Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riff' ' = ' plexes. Explain:

Tributary geometry

Tributary gradient (approximate average slope): %

(c¢) Flow:
Tributary provides for
Estimate average numoer o1 Low events in review area/year
Describe flow regime:
Other information on duration and volume:

Surface flow is Characteristics:

Subsurface flov Explain findings:
[ Dye (o1 vucr ) west performed:

Tributary has (check all that apply):

[1 Bed and banks

[J OHWM® (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
other (list):
[ Discontinuous OHWM.” Explain:

the presence of litter and dcbris
Tuction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow cvents
abrupt change in plant community

(I I o | o
0000000

If fe~t~=e ~*her than the OHWM were used to de*~—"ne lateral extent of CWA jurisdiction (check all that apply):

xh Tide Line indicated by: ... Mean High Water Mark indicated by:

oil or scum line along shore objects [ survey to available datum;

fine shell or debris deposits (foreshore) ! physical markings;

physical markings/characteristics L vegetation lines/changes in vegetation types.

tidal gauges
other (list):

O0O0O0c

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width):

[ Wetland fringe. Characteristics:

[J Habitat for:
[ ¥ederally Listed species. Explain findings:
[ =ish/spawn areas. Explain findings:
[} Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarify flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrclated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

s

1bid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General F'~- ?~'~“ionship with Non-TNW:
Flow is: X Explain:

Surface flow is: List
Characteristics:

Subsurface flow: t. Explain findings:
[ Dye (or otiier) wst performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[1 Directly abutting
[1 Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Re]-*" =" ™'W

Project wetlanc iver miles from TNW.

Project waters rial (straight) miles from TNW,

Flow is from: ]

Estimate approximate tocauon of wetland as within the yodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surtace; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply)

Riparian butfer. Charactcristics (type, average width):

[0 Vegetation type/percent cover. Explain:

[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if a~"
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considerea 1n e cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size ~ D] Dire«  abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functio fthe tributary itself and the functi  performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tril ir n combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or bioiogical integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, dur: 1, and frequency of the flow of water in the tributary and



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus haced solely on any specific threshold of distance (e.g. between a tributary and its adjacent v dorb en a
tributary and the ¥). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not soiery aeterminauve of

significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Scction [I1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section [IL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
INWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. PPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale ind  ing that tributary
is perennial: Sandymush Creek is a blue line stream on the USGS topographic map, NC-Sandymush Quad which in North Carolina
means it flows more than 3 months out of the year making it a perennial stream.

[ ‘Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section I11.B. Provi  -ationale indicating that tribu flows scasonally:

Provide cstimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
L | Other non-wetland waters: acres.
Identify type(s) of waters:

3. N~=_RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Woetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting ~ RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetl  lis
directly abutting an RPW:

¥See Footnote # 3.






Non-wetland waters (i.e., rivers, streams): lincar feet, width (f1).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPO + DATA. Data reviewed for JD (check all that apply - checked itcms shall be included in case file and, where checked and
request ropriately reference sources below):
K2 Maps, pians, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets preparcd/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
"1 Dffice does not concur with data sheets/delineation report.
a sheets prepared by the Corps:
ps navigable waters’ study: .
.Gt gical Survey Hydrologic Atlas:
L] USG> NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Sandymush.
USDA Natural Resources Conservation Service Soil Survey. Citation: Buncombe County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-ycar Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Acrial (Name & Datc):
or [[] Other (Name & Date):
Previous ermination(s). File no. and date of response letter:
App)  ble/supporting case law:
Applicable/supporting scientific literature:
L1 Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:


















Tributary waters: linear fect width (ft).
Other non-wetland waters: acrcs.
Identify type(s) of waters:

4. “-tlands directly abutting an RPW that flow directly or indirectly into TNWs.
L Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
] Wectlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[} Wetlands directly abutting an RPW where  utaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section II1.B and rationale in Section I11.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[} Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant ncxus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section I111.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
A< q general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (se¢ E below).

E. ISOLATED (INTERSTATE OR INTRA-STATE] WATERS, INC ING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

[] Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Proyide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Weltlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
[] Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdietion. Explain:

° To complete the analysis refer to the key in Section 111D.6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.


















For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. Itis not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
O ™Nws: linear feet width (ft), Or, acres.
™ Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TN Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: 162 linear feet of Mallard Creek is located on the property which is a blue-line perennial stream that
supports fish and other aquatic species that need year round flow,

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:















[ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: The site contains 0.935 acres of wetlands that are being considered isolated and non-jurisdictional (Wetland
A/B). This area is classified by Schafale & Weakely (Classification of the Natural Communities of North Carolina
Third Approximation, 1990) as an Upland Depression Swamp Forest community type which are found on broad
upland flats and high ridge tops. As indicated by the attached topographic maps, this wetland area in question is
located on the highest topographic point on the property. This wetland is found in the Iredell soil series and is
dominated by the representative vegetative community which corresponds to the soil type and the representative
vegetative community common to Upland Depression Swamp Forests. Based on extensive past experience with these
wetland communities which are only found in this region, they are typically naturally isolated with no surrounding
drainages (overland or jurisdictional) that connects them to downslope features. The location of this wetland is
postioned at a distance from surrounding land use and potential roadway grading impacts that influence to changes in
soil type, hydrology and vegetation has not occurred. Based upon on-site evaluations, there are no signs of hydrologic
connections from this wetland area to other jurisdictional features on/off the site. The wetland is situated within this
topographic ridge/forested area with no indicatioins of overaland flow, drainage patterns, ditches, grassed swales, or
other typical drainage system that may connect this area to downslope jurisdictional areas. The Iredell soil type also
limits the opportunity for subsurface drainage as there is a restrictive/impermeable layer that prohibits subsurface
drainage, which is what ultimately what maintains the seasonal wetland hydrology for this area. Based upon our on-
site analysis of this wetland area and our experience with wetlands in this region that are typically found in Upland
Depression Swamp Forest communities, having similar landscape position and soil characteristics, we conclude that
the identified wetland is a naturally occurring isolated wetland. Additionally, we do not believe that the surrounding
development or land use has caused this wetland area to be isolated since this location is typical of the wetland's
natural state.









For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section III.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
J TNWs: linear feet width (ft), Or, acres.
[ Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
[ Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g.. typically three months each year) are.

[ Tributaries of TNW where tributaries have continuous flow “seasonally™ (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section [ILB. Provide rationale indicating that tributary flows
seasonally:









APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
s form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): August 5, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-01468, Amber Knolls HOA / David Farrand

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Buncombe  City: Weaverville

Center coordinates of site (1at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.571967 N, -82.516029 W

Universal Transverse Mercator:

Name of nearest waterbody: Dick Branch

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): French Broad
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a diffcrent JD
form.

D. RFVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 8-4-2015
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There.  no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
| Recrsirad)
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. |Required]

1. Waters of the U.S.

a, Tndicate presence of waters of U.S. in review area (check all that apply):
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs '
Impoundments of jurisdictional waters
| [solated (interstate or intrastate) waters, including isolated wetlands

100 IC

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 40 linear feet: 4 width (ft) and/or  acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known):

2. Nan-regulated waters/wetlands (check if applicable):3
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by comipleting the appropriate sections in Section 111 below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows ycar-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

* Supporting documentation is presented in Section ITLF.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
I11.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I11.A.1 and 2 and Section
IIL.D.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section I11.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional dat: rmine if the
waterbody has a significant nexus with a TNW. If the tributary has adiacent wetlands, the significant nexu ition must consider
the tributary in combination with all of its adjacent wetlands. This sii  icant nexus evaluation that combi analytical purposes,

the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tribut=ry, or its adjac
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for the tributary, Sec m II.B.2 for any
onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: o
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:

(@ ~ -
ly imtn TAIW
LI Lriputary ows trough ributaries before entering TNW.
Project waters are iver miles from TNW.
Project waters are tver miles from RPW.
Project waters are werial (straight) miles from TNW.
Project waters are werial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

‘_‘Nole that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
” Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: e
Average side slopes

Primary tributary substrate composition (check all that apply):

[ sints [1 Sands [J Concrete
[] Cobbles [1 Gravel [J Muck
[] Bedrock [ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/rif{l~’=~~' ~~~plexes. Explain:

Tributary geometry:

Tributary gradient (approximate average slope): %

(¢) Flow:
Tributary provides for
Estimate average numoer o1 110w events in review area/year
Describe flow regime:
Other information on duration and volume:

Surface flow is: | Characteristics:

Subsurface flow: Explain findings:
[] Dye (or ower) west performed:

Tributary has (check all that apply):

[] Bed and banks

[J] OHWM® (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
other (list):
[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted {low events
abrupt change in plant community

I o o o o
(o

If fe~~=~ other than the OHWM were used to de*~~‘ne lateral extent of CWA jurisdiction (check all that apply):

1 1 High Tide Line indicated by: _ Mean High Water N :indicated by:
™1 oil or scum line along shore objects M survey to available datum;
fine shell or debris deposits (foreshore) | physical markings;
L physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[J Riparian corridor. Characteristics (type, average width):
[ Wetland fringe. Characteristics:
[1 Habitat for:
(] Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

°A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g,, where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there 1s a break in the O11WM that is unrelated to the waterbody’s flow regime (e.g., flow
over arock outcrop or through a culvert), the agencies wiil look for indicators of flow above and below the break.

T

Ibid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wctland Characteristics:
Properties:
Wetland sizc: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General "'~ " ~"~“jonship with Non-TNW:
Flow is Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow Explain findings:
[] Dye (or owery west performed:

(¢) Wetland Adjacency Determination with Non-TNW:
™ Directly abutting
LI Not directly abutting
[[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relp*i~=-nimY e~ TNWY

Project wetland ‘iver miles from TNW.

Project waters ¢ rial (straight) miles from TNW.

Flow is from: B

Estimate approximate location of wetland as within the Pi Joodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., watcr color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain:
[] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if ar
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in wne cumulative analysis.

For each wetland, specity the {ollowing:
Directly abuts? (Y/N) Size (in acres) Dircectly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs. or to
reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for tish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itsclf, then go to Section 11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section I111.1:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNWs: linear feet width (ft), Or, acres.
[J Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
[ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: Dick Branch is a blue line stream on the USGS topographic map, NC-Mars Hill Quad which in North Carolina means it
flows more than 3 months out of the year making it a perennial stream. Photographs provided by applicant indicate perenniai flow.

[[1 Tributaries of TNW where tributaries have continuous flow “seasonally™ (e.g., typically three months each year) arc jurisdictional.
Data supporting this conclusion is provided at Section HI.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.
Identify type(s) of waters:

3. Nan.RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conelusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Weoda-dqgdirectly abutting an RPW that flow directly or indirectly into TNWs.
tands directly abut RPW and thus are jurisdictional as adjacent wetlands,
Wetlands directly abutting an RPW where tributaries typically flow ycar-round. Provide data and rationale
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

8See Footnote # 3.



[} Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITI.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
5] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporti  his conclusion is
provided at Section III.C.

Provide cstimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
] Demonstrate that impoundment was created from “waters of the U.S.,” or
[7] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[J Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE]| WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ATL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supperting determination:
Proavide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not mect the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriatc Regional Supplements. -

[ ©-icw area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
L Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the ew area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage cstimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.c.,
presence of migratory birds, presence of cndangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply): _
Non-wetland waters (i.e., rivers. streams): linear fect width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not mect the “Significant Nexus” standard, where such a
finding is required for jurisdiction (check all that apply):

* To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.
' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aqualtic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
reanested, appropriately reference sources beclow):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets preparcd by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
[[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Mars Hill.
USDA Natural Resources Conservation Service Soil Survey. Citation: Buncombe County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
[} Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section 1V of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): August 5, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-01469, SABA Holding Group LLC, Thomas Wolfe

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Buncombe  City: Asheville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.571967 N, -82.516029 W
Universal Transverse Mercator:
Name of nearest waterbody: Swannanoa River
Name of nearest Traditional Navigable Water (INW) into which the aquatic resource flows: French Broad River
Name of watershed or Hydrologic Unit Code (HUC): French Broad
RA Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
11 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are reco  d on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 8-4-2015
L} Field Determination. Date(s):

SECTION 1: SU RY OF FINDINGS
A. RHA SECTION 1v DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Recrived)
Waters subject to the ebb and flow of the tide.
Waters are presently used. or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)|

1. Waters of the U.S.

a. Tndicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

aoc x

L

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 50 linear feet: 1 width (ft) and/or  acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on blist
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
[c1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

' Boxes checked below shall be supported by completing the appropriate sections in Section IH befow.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

¥ Supporting documentation is presented in Section JILF.


















[T} Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

| Lakes/ponds: acres.
Ll Other non-wetland waters: acres. List type of aquatic resource:
[ Wetlands: acres.

SECTION IV ™4™ SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delineation report.
] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[C] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Asheville.
USDA Natural Resources Conscrvation Service Soil Survey. Citation: Buncombe County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD*-

B. DIG"I"D'f"‘I" NDDTANT DCIT T WA RMET A RND '\TI_H\JDFD. A chawilla D:ialA Om,... NT RD Dhacn n'\e, LLC

C. P ] U | SO P U
State: North Carolina County/parish/borough: Cabarrus City: Kannapolis
Center coordinates of site (lat/long in degree decimal format): Lat. 35.4438° N, Long. 80.6758° W.
Universal Transverse Mercator:
Name of nearest waterbody: Afton Run
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Rocky River
Name of watershed or Hydrologic Unit Code (HUC): 03040105
X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Il Office (Desk) Determination, Date:
Field Determination. Date(s):

™ TION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Appear “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in
the review area. [Required)

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Bk IList “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]
1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
/ Relatively permanent waters> (RPWs) that flow directly or indirectly into TNWs
3 Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters™ A0S linear feat 49 width (ft) and/or 0.058 acres.
Wetlands:

c. Limits (boundaries) of jurisdiction based on: E§
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



“TTTION HI: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITI.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 27.
Drainage area: 22 1
Average annual rainfall: 43.5 inches
Average annual snowfall: 5.5 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
X Tributary flows through £ tributaries before entering TNW.

Project waters are
Project waters are le%ﬁ river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are § aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW>: Tributary A (UT of Afton Run) flows through the review area to Afton Run which then
flows into Coddle Creek which then flows into Rocky River (the TNW).

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary stream order, if known: Second.

(b) 7 ral Tributary Characteristics (check all that apply):
‘I'ributary is: [] Natural
[ Artificial (man-made). Explain:
X Manipulated (man-altered). Explain: Stormwater from at least a portion of Kannapolis Parkway
is directed by ditches and culverts into the tributary.

Tributary properties with respect to top of bank (estimate):
Average width: 20 feet
Average depth: 5 feet
Average side slopes: i%}

Primary tributary substrate composition (check all that apply):

[X silts X Sands [] Concrete
[J Cobbles [ Gravel [J Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Banks are fairly stable, containing
plants/root system. Sediment deposition in pools indicate tributary transports sediment from some upstream source.

Presence of run/riffle/pool complexes. Explain: Riffle and pool structures are present in the review arca.

Tributary geometry 3 )

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Intes t nal flow
Estimate average number of flow events in review arca/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is: € Characteristics: Tributary has defined banks.

Subsurface flow: UnKnow#i. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

Xl Bed and banks

[XI OHWM® (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
other (list):
[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OOXOOO0OX
OO0000O00

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[l High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [] physical markings;
[] physical markings/characteristics [J vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[ Habitat for:
[] Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Piek L

Surface flow is: P
Characteristics:

Subsurface flow: Pigk Tdst. Explain findings:
[ Dye (or other) test performed: .

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting

[] Not directly abutting
(] Discrete wetland hydrologic connection. Explain:
(] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are ] river miles from TNW.
Project waters jist acrial (straight) miles from TNW.
Flow is from: Piek List. ]
Estimate approximate location of wetland as within the Pigk L

floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii* ™*~logical Characteristics. Wetland supports (check all that apply):
o Riparian buffer. Characteristics (type, average width): .
[ Vegetation type/percent cover. Explain:
[ Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
L | TNWSs: linear feet width (ft), Or, acres.
|| Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs,

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: The tributary is shown as a blue line stream on the USGS topographic map.

P4 Tributaries of TNW where tributaries have continuous flow “seasonally” (¢.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section HIL.B. Provide rationale indicating that tributary flows
seasonally: Tributary is shown as intermittent blue line on USGS topographic map. Please see attached stream assessment
worksheet.




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 605 linear feet 4.2 width (ft).
1 Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs,
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
|} Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Il Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[l wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (se¢ E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

.} which are or could be used by interstate or foreign travelers for recreational or other purposes.

1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

1 Interstate isolated waters. Explain:

] Other factors. Explain:

fSee Footnote # 3.

% To complete the analysis refer to the key in Section IT1.D.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.c., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
@ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
T €. Geological Survey Hydrologic Atlas:
1 USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:USGS 7.5 Minute Series; Kannapolis, North Carolina, dated 1993.
USDA Natural Resources Conservation Service Soil Survey. Citation: Web Soil Survey, via the Internet.
National wetlands inventory map(s). Cite name: .
State/I.ocal wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):2013 Aerial Photograph, Kannapolis County GIS via the Internet.
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:






The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section I11.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections II11.A.1 and 2
and Section I11.D.1.; otherwise, see Section 11I.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-nav  ble tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section H1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a  butary with adjacent wetlands, complete Section II1.B.1 for
the tributary, Section II1.B.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Condi+in=--
Watershed size:
Drainage area:
Average annual rainfalt: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[] Tributary flows through Pick List tributaries before entering TNW.

Project waters are ‘iver miles from TNW.
Project waters are -iver miles from RPW.
Project waters are ierial (straight) miles from TNW.
Project waters are serial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
[ ] Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimatc):
Average width: feet
Average depth: Frot
Average side slopes

Primary tributary substrate composition (check all that apply):

[ silts [] sands [ Concrete
[ Cobbles [ Gravel [1 Muck
[ Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/riff'~'~~~' ~~~plexes. Lxplain:

Tributary geometry

Tributary gradient (approximate average slopc): %
(c) Flow:

Tributary provides for

Lstimate average numoer o1 now €vents in revicw arca/ycar
Describe flow regime:

Othcr information on duration and volume:

Surface flow is Characteristics:

Subsurface flov Explain findings:
[ Dye (or owiery west performed:

Tributary has (check all that apply):

[1 Bed and banks

[J OHWMS (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
[] water staining
other (list):
[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiplc observed or predicted flow events
abrupt change in plant community

0O0o0o0a
O00000ad
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If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

{1 High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum:
[] fine shell or debris deposits (foreshore)  [] physical markings;
T physical markings/characteristics [ vegetation lines/changes in vegetation types.

- tidal gauges
. other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, diseolored, oily film: water quality; general watershed characteristics. etc.).
Lxplain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[ Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[J 1abitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

°A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

e

Ibid.



(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General "'~ "elationship with Non-TNW:

Flow is: ist. Explain:
Surface tflowis: @ st
Characteristics:
Subsurface flow: List. Explain findings:

[] Dye (or otner) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
(] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Re'~tinmrbind e TNW
Projcct wetlar river miles from TNW.
Project waters >rial (straight) miles from TNW.
Flow is from:
Estimate approximate 1ocatnon of wetland as within the Pick]l  (loodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics: ctc.). Explain:
Identity specific pollutants, it known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[[] Vegetation typc/percent cover. Explain:

[] Habitat for:
[[] Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
(1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if ar-
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered i wic cuinulative analysis.

For each wetland, specify the following:

Directly abuts? ™" ™V) Size (in acres) Directly abuts? (Y/N) ~" nacres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functi : of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantiy affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.

9



Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequencv of the flow
of water in the tributary and its proximity to a TNW, and the functions| ormed by the tributary and: ts: it
wetlands. Itis not appropriate to determine significant nexus based solely on any specific threshold  listance etween a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetlana nes within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any). provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutricnts and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any). have other relationships to the physical, chemical, or
biological intcgrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings ot presence or absencc of significant nexus below, based on the tributary itself, then go to Scction II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of prescnce or absence of significant nexus below, bascd on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands. then go to
Scction IH.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):
1.  TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review arca:
TNWs: linear feet width (ft), Or, acres.
L1 Wctlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
DA Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationalc indicating that tributary is
perennial: Based on the geomorphological, biological and hydrological charactoristics of the stream provided by the consultant and verified

in the field by the COE. See the corresponding Stream Quality Assessment Worksheets for more information
on channel characteristics.

i~ Tributaries of TN'W where tributarics have continuous flow “seasonally” (e.g., typically threc months cach year) are jurisdictional.
Data supporting this conclusion is provided at Section I111.B. Provide rationale indicating that tributary flows seasonally: B d on the

geomorphological, biological and hydrological charactoristics of the stream provided by the consultant and verified in the field by the COE.
See the corresponding Stream Quality Assessment Worksheets for more information on  annel
characteristics.

Provide estimates for jurisdictional waters in the review arca (check all that apply):
B4 Tributary waters: 2600 lincar feet 4 width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

3.  Non-RPWs?® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: lincar feet width (ft).
Other non-wetland waters: acres.

#See Footnote # 3.
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Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Bd  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[T} Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IT1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

o Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.I3 and rationale in Scction I11.1D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage cstimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: 0.03 acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[T} Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[0 Demonstrate that impoundment was created from “waters of the U.S.,” or
[Z] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[J Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SICH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.
- from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposcs by industries in interstate commerce.
I} Interstate isolated waters. Explain:
[J Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

" Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
[J Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
[] Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[J Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

|

? To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.
19 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide acreage estimates for non-jurisdictional waters in the review arca, where the 7~ potential basis of jurisdiction is the MBR

factors (i.e., presence of migratory birds, presence of endangered species, use of water ror irrigated agriculture), using best professional
imdoment (check all that apply):

Non-wetland waters (i.c., rivers, streams): linear feet width (f1).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
2 finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear fect, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sourees below):
B4 Maps. plans, plots or plat submitted by or on behalf of the applicant/consultant:.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X1 Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
e U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-MOUNTAIN I[SLAND LAKE
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: D4 Aerial (Name & Date):UNK.
or [[] Other (Name & Date):
Previous determination(s). File no. and date ot response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
L1 Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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significant nexus based solely on any specific threshold of distance (e.oc between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lie ‘hin or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,

then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section 11.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT

APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
INWs: linear feet width (ft), Or, 0.5 acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial:
_[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

3. “-1-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a ficant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section T1I.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
™ Tributary waters: linear feet width (ft).
Other non-wetland watcrs: acres.
Identify type(s) of waters:

4. “W-tlandsdirectly abutting an RPW that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adja wetlands.
" Wetlands directly abutting an RPW where tributaries typically flow year-round. Providi .and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide nale indicating that wetland is
directly abutting an RPW:

[0 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section 1B and rationale in Section 1I1.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

*See Footnote # 3.






1 Other non-wetland waters: acres. List type of aquatic resource:
1 Wetands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[1 Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Lake Norman North.
USDA Natural Resources Conservation Service Soil Survey. Citation: Catawba County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Qther information (please specify):

0OxXX o0
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTIONI: P*“™GROU FORM.* "™ ™N
A. REPORT CumPLETION DATE FOn »/'PROVED JURISDICTIONAL DETERMINATION (JD): August 5, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-01638, Dennis Keith Lambert

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Watauga City: Boone
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.571967 N, -82.516029 W
Universal Transverse Mercator:
Name of nearest waterbody: Meat Camp Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: New River
Name of watershed or Hydrologic Unit Code (HUC): New / 05050001
[XI Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[] Check if other sites (e.g., offsite mitigation sites, disposal sites, ctc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Ba  Office (Desk) Determination. Date: 8-5-2015
Field Determination. Date(s):

SECTION 1I: SUMM/ ™V C~ 77 'DINGS
A. RHA SECTION 10 ur ' Exuna~ATION OF JURISDICTION.

There “navigable warers of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
lREC_””V”aJ
Waters subject to the cbb and {low of the tide.
W s are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There e “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands  acent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands dircetly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

<
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b. lIdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 120 linear feet: 10 width (ft) and/or  acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: ¥
Elevation of established OHWM (if known):

2. Nap-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review arca and determined to be not jurisdictional.

Explain:

" Boxes ch below shall be supported by completing the appropriate sections in Section I1I below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “scasonally” (e.g.,
typically 3 months).

* Supporting documentation is presented in Section HILF.















[1 Wetlands directly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section I11.DD.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this conclusion is
provided at Section II.C.

Provide acreage cstimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[[3 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this conclusion is
provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
A« 3 general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[-] Demonstrate that water is isolated with a nexus to commerce (sec E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEC™ *DATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATE (CHECK
ATL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industrics in interstate commerce.
Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Pravide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
__. Other non-wetland waters: acres.
Identify type(s) of waters:
] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[ Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplements.

[] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[} Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[l Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check al!

that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

™ Other non-wetland waters: acres. List type of aquatic resource:

11 Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

? To complete the analysis refer (o the key in Section I11.D.6 of the Instructional Guidebook.
* Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
reayested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalif of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report,
Data sheets prepared by the Corps:
Corpsnav  Hle waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[] USGS 8 and 12 digit HUC maps. _
U.S. Geological Survey map(s). Cite scale & quad name: NC-Zionville.
USDA Natural Resources Conservation Scrvice Soil Survey. Citation: Watauga County, NC
National wetlands inventory map(s). Cite name:
State/L.ocal wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Aj  cable/supporting case law:
Appucable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:





















Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required {or jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

+ + Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acrcs.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
reanested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[T Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
{7 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Asheville,
USDA Natural Resources Conservation Service Soil Survey. Citation: Buncombe County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ Aerial (Name & Date):
or [ Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engincers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): August 27, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-01643, Frederick W. Dinkel

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Caldwell City: Lenoir
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.924173 N, -81.435014 W
Universal Transversc Mercator:
Name of nearcst waterbody: McCrary Creek
Name of nearest Traditional Navigable Water (INW) into which the aquatic resource flows: Lake Hickory (Catawba River )
Name of watershed or Hydrologic Unit Code (HUC): Catawba River
X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
['1 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X Office (Desk) Determination. Date: 8-27-2015
] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U.S.”" within Rivers and I1arbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Required]
T Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

I. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adiacent to non-RPWs that flow dircctly or indirectly into TNWs
Impoundr s of jurisdictional waters
Ll Isolated (interstate or intrastate) waters, inctuding isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 26 linear feet: 3 width (ft) and/or  acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known):

2. Nnn-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “scasonally” (e.g.,
typically 3 months).

¥ Supporting documentation is presented in Section IILF.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
HI.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I1l.A.1 anc  and Section
II1.D.1.; otherwise, see Section III.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typic:  flow year-round or have continuous flow at least seasonally (e.g., typically 31 1 v and
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) tlow, skip to
Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corns districtc and FPA
regions will include in the record any available information that documents the existence of a significant nexusl veen a

permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even thougn a sigmiticant
nexus finding is not required as a matter of law.

If the waterbody is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the sig int nexus evaluati  m  consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section II1.B.1 for the tributary, Section III.B.2 for any
onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section I1I.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cond*¢:~=-*
Watershed size:
Drainage area:
Average annual rainfau: mches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly =~ Th7

[ Tributary flows througt tributaries before entering TNW.
Project waters are iver miles from TNW.

Project waters are iver miles from RPW.

Project waters are werial (straight) miles from TNW.

Project waters are wcrial (straight) miles from RPW.

Project waters cross ut seive as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary C  -acteristics (check all that apply):
Tributary is: LI Natural
[ Artificial (man-made). Explain:
[[] Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.






2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) Genera' ©'~-- P ~'~*ionship with Non-TNW:
Flow is Explain:

Surface flow is: it
Characterisucs:

Subsurface flow Explain findings:
D Dye (or Ouict ) 1est pcrformed: .

(¢) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (R¢!-+ =452 = TNW

Project wetla river miles from TNW.

Project water: rrial (straight) miles from TNW.

Flow is from:

Estimate approximaie 1ocauon of wetland as within th loodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil filin on surface: water quality: general watershed characteristics:
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[[] Vegetation type/percent cover. Explain:

[0 rnitat for:
L Federally Listed tes. Explain findings:
1 vish/spawn areas. kxplain findings:
L Vther enviro ntally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if 2~
All wetland(s) being considered in the cumulative analysis
Approximately ( ) acres in total are being considerea 1 e cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical. and biological integrity of a TNW.

For h of the follo si ions, a signific 1exus exists if the tributary, in ¢ ination w  all of its adjacent wetlar more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity ot a INW. Considerati  when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, o
reduce the amount of pollutants or flood waters reaching a TNW?

e  Docs the tributary, in combination with its adjacent wctlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section 111.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the ~~n-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the {  utary in combination with all of its adjacent wetlands,
then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do  ~ lirectly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination wi | of its adjacent wetlands, then go to Section 111.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tr
is perennial: McCrary Creek is a blue line stream on the USGS topographic map, NC-Kings Creek Quad which in North Carolina
means it flows more than 3 months out of the year making it a perennial stream.

Tributaries of TNW where tributaries have continuous flow “scasonally™ (e.g., typically thrce months each year) arc jurisdictional.
Data supporting this conclusion is provided at Scction IIL.LB. Provide rationale indicating that tributary flows seas

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear teet width (ft):
Other non-wetland waters: acres.
Identify type(s) of waters:

3.  Non-RPWs?® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indircetly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Pro» imates for jurisdictional waters within the review area (check all that apply):
‘ibutary waters: linear feet width (ft).
ther non-wetland waters: acres.

Identity type(s) of waters:

4., “W-tlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adja wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

¥See Footnote # 3.






{71 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[l Lakes/ponds: acres.

[ Other non-wetland waters: acres. List type of aquatic resource:

] Wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case filc and, where checked and
requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[1 USGS NHD data.

[ USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: NC-Kings Creek.

USDA Natural Resources Conservation Service Soil Survey. Citation: Caldwelli County, NC
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X OO0

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specity):

J1 000O0Oc
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B. ADDITIONAL COMMENTS TO SUPPORT JD:















For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the ch  cal, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biclogical integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D:

3. it is findings wetlands adjacent to an RPW : do not directly abut the | ’. Expl ings of
r absence of significant nexus below, based on the tr . combination with all of itsadj  tw then go to
Section II.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Continuous bed and bank, prescence of flow without precipitation.
B2 Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section II1.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
X Tributary waters: 40 linear feet 3 width (ft).
D Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlandsdirectly abutting an RPW that flow directly or indirectly into TNWs.
[ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
X Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetlands discharge directly into channel.

[ Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.0 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: 0.00 acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
E] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.

.| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

£2] which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

¥See Footnote # 3.

° To compiete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction wing Rapanos.
























Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

L1 Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
F7 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Glenville.
1~ USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [[] Aerial (Name & Date):
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section 1V of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): August 24, 2015

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-01716, DR Horton / Attn.: David Hughes

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Catawba City: Sherrills Ford
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.58494 N, 80.99216 W
Universal Transverse Mercator:
Name of nearest waterbody: UTs Mountain Creek
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic reeanrce flows: Catawba River
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba (03

X Check if map/diagram of review area and/or potential jurisdi lar > available upon request.
[C1 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALU..._JN (C...._K ALL THAT APPLY):
Office (Desk) Determination. Date: August 24, 2015
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Ther¢ “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Recme-uy
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
Ther¢ ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): *

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1,109 linear feet: 3-6 width (ft) and/or 0.681 acres impoundment.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known):

2. Nan-regulated waters/wetlands (check if applicable):’
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

* Supporting documentation is presented in Section IILF.












tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in thc TNW?

e Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section II1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: UTs Mountain Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and

bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sec rti~~ ~~d
deposition, leaf litter washed away. One of the UTs Mountain Creek is depicted as a solid  1e line on the 5n 2
quadrangle map Lake Norman North and the most current Natural = urce Conservation Service Soil S C 2

County. Solid blue line features on these mapping conventions typically represent perennial streams.
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.

Data supporting this conclusion is provided at Section II1.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
57 Tributary waters: 1,109 linear feet 4-6 width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Pro imates for jurisdictional waters within the review area (check all that apply):
ibutary waters: linear feet width (ft).
‘her non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
tlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flowy  round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

8See Footnote # 3.






Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the ““Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
{1 Lakes/ponds: acres.
[] Other non-wetland waters: acres. List type of aquatic resource:
[l Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
(] Office concurs with data sheets/delineation report.
(] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
(] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Lake Norman North.
USDA Natural Resources Conservation Service Soil Survey. Citation: Catawba County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specity):

XX
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B. ADDITIONAL COMMENTS TO SUPPORT JD:





















[l Wetands: acres.
SECTION 7" ~  TA “~""CES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behaif of the applicant/consuliant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
[1 USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
®2  U.S. Geological Survey map(s). Cite scale & quad name: Lake Norman South.
USDA Natural Resources Conservation Service Soil Survey. Citation: Lincoln County, NC
1.1 National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
[ Photographs: [[] Aerial (Name & Date):
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
] Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:












[] Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General F1 ™ ' lionship with Non-TNW:
Flow is: Pi Explain:

Surface flow is: Pi © “ist
Characteristics:

Subsurface flow: t. Explain findings:
[C] Dye (or otner) 1est performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
(] Not directly abutting
[[] Discrete wetland hydrologic connection. Explain:
| Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Re'~+==-1i=Y o~ TNW

Project wetlas -iver miles from TNW.

Project water rial (straight) miles from TNW.

Flow is from:

Estimate appruxnnaie weauon of wetland as within the floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, it known:

(iii) Biological Characteristics. Wetland supports (check all that apply)

Riparian buffer. Characteristics (type, average width):

M Vegetation type/percent cover. Explain:

L Habitat for:
M Yederally Listed s Explain findings:
v ish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if a--
All wetland(s) being considered in the cumulative analysis dist
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary its  and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
1 specul. e or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine



significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include. for example:

e  Docs the tributary, in combination with its adjacent ands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
specics, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows dit  y or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, bascd on the tributary in combination with all of its adjacent wetlands,
then go to Section [11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section I11.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
B TNWs: linear feet width (ft), Or, 0.5 acres.
" Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial:
o Tributaries of TNW where tributaries have continuous flow “seasonally™ (e.g., typically three months each year) are jurisdictional.

Data supporting this conclusion is provided at Section [[I.B. Provide rationale indicating that tributary flows scasonally:

Pravide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
1dentity type(s) of waters:

3.  Non-RPWs?® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section [IL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
1 Tributary waters: linear feet width (ft).
7] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
™ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary 1s perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[-] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

8See Footnote # 3.



Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this conclusion is
provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWSs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this conclusion is
provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
Ac q general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” Lake Norman was formed by the impoundm  of the
Catawba River, a TNW at the project location. or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
ORDES" JCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THa1 APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Pravide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (t).
L1 Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
{1 prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (cxplain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that app]y)
Non-wetland waters (i.e., rivers, streams): linear feet width (fi).
Lakcs/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

L1 Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

[} Non-wetland waters (i.e., rivers, streams): linear feet, width (fi).

[Tl Lakes/ponds: acres.

° To complete the analysis refer to the key in Section I11.D.6 of the Instructional Guidebook.
' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



[] Other non-wetland waters: acres. List typc of aquatic resource:
[0 Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where cheeked and
-~~1ested, appropriately refcrence sources below):
1y Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
[] Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[1 Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigablc waters’ study: .
[ US. Geological Survey Hydrologic Atlas:
(] USGS NHD data.
[[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Lake Norman South.
USDA Natural Resources Conservation Service Soil Survey. Citation: Lincoln County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [} Aerial (Name & Date):
or [ ] Other (Name & Date):
Previous determination(s). File no. and datc of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
[} Other information (please specity):

B. ADDITIONAL COMMENTS TO SUPPORT JD:





















[[] Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters® study: .
U.S. Geological Survey Hydrologic Atlas:
[J USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Lake Norman North.
USDA Natural Resources Conservation Service Soil Survey. Citation: Lincoln County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs " ' Aerial (Name & Date):
o1 1y Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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