
APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fo rm should be completed by fo llowing the instructions provided in Section IV of the JD Form Instructional Gu idebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 31, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-00566, Town of Black Mountain/Jamey Matthews 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Buncombe City: Black Mountain 
Center coord inates of site (!at/long in degree decimal format): Lati tude & Longitude in Decimal Degrees: 36.628936 N, -82.334528 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Tomahawk Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource fl ows: French Broad River 
Name of watershed or Hydrologic Uni t Code (HUC): French Broad 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are avail able upon request. 
D Check if other sites (e.g., offsite mitigation sites, di sposal sites, etc . . . ) are associated with thi s action and are recorded on a di ffe rent JD 

fo rm. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8l Office (Desk) Determination. Date: 3-31-2015 
D Field Detem1ination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U S. " within Rivers and Harbors Act (RI-IA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

D Waters subject to the ebb and fl ow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or fo reign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US. " within Clean Water Act (CWA) j urisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including terri torial seas 
D Wetlands adj acent to TNWs 
[gf Relatively permanent waters2 (RPWs) that fl ow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adj acent to but not directly abutting RPWs that fl ow directly or indirectly into TN Ws 
D Wetlands adj acent to non-RPWs that flow directly or ind irectly into TNWs 
D Impoundments of j urisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area : 
Non-wetland waters: 25 linear feet: 4 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of establi shed OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

0 ' Potential ly jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain : 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of thi s form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section TII.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section IIJ.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section JII.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section IJI.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: Pick Lis~ 
Drainage area: ~Pick List 
Average annual rainfall : inches 
Average annual snowfall : inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through Pick L ist tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 

' Project waters are Pick List aeri al (straight) miles from TNW. 
Project waters are Pick Lis~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply) : 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g. , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth : feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts D Sands 
0 Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain : 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffl e/pool complexes. Explain : 
Tributary geometry: Pick List 
Tributary gradient (approx imate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0Muck 

Exp lain: 

Estimate average number of flow events in review area/year: ~ic.k List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply) : 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soi I 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to detem1ine lateral extent of CWA jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 
..... 0 oil or scum line along shore objects 0 survey to available datum; 

0 fine shell or debris deposits(foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oi ly film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain fmdings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Exp lain : 

(b) General Flow Relationship with Non-TNW: 
Flow is: [Pick Lis~. Explain : 

Surface flow is: J>ij:kLis! 
Characteristics: 

Subsurface flow: P!ckLis!. Explain find ings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain : 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are ;Pick List river miles from TNW. 
Project waters are ,Pick Lis~ aerial (straight) miles from TNW. 
Flow is from: Plck~List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wild life diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis : Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integri ty of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of sign ificant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section Ill.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section !II.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[gf Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Tomahawk Creek is a blue line stream on the USGS topographic map, NC- Montreat Quad which in North Carolina 
means it flows more than 3 months out of the year making it a perennial stream. AND professionals observed flow in the field. 

D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section Ili.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters : linear feet width (ft). 
D. Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a sign ificant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D. Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



0 Wetlands directly abutting an RPW where tributaries typica lly flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

simil arly situated adj acent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section lli.C. 

Provide acreage estimates fo r jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

simi larly situated adjacent wetlands, have a sign ificant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section JII.C. 

Provide estimates for jurisd ictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

D wh ich are or could be used by in terstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfi sh are or could be taken and sold in interstate or fo reign commerce. 
0 which are or cou ld be used fo r industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply) : 
D Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 200 I Supreme Court decision in "SW ANCC," the review area would have been regulated based solely on the 
"Migratory B ird Rule" (MBR). 

D Waters do not meet the " Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
D. Wetlands: acres. 

Provide acreage estimates fo r non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
'
0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 

consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D. Lakes/ponds: acres. 
D. Other non-wetland waters: acres. List type of aquatic resource: 
D: Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
·[gl Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
D Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
D. U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

·~ U.S. Geological Survey map(s). Cite scale & quad name: NC-Montreat. 
0 USDA Natural Resources Conservation Service Soil Survey. Citation: Buncombe County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 

0
0 ·. FEMA/FIRM maps: 

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scienti fic li terature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 

\ 



APPROVED JURISDICTIONAL DETERMINATION FORM F ll E c 
U.S. Acmy CO<p,.fEoginom l.. '0 p y 

Thi s fo rm should be completed by fo llowing the instructions provided in Section TV of the JD Form Instructional Gui debook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE ~ME, AND NUMBER: Asheville, Lafayette Solar, ECS Project 08-10321-B 

Ct: S/Jw- fZG 1i- 'J/-f-mf_> ~/f/ZJ::'if/2 5jJw-20JlJ-b:<":<.6f 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State: NC County/parish/borough: Cleveland City: Shelby 
Center coordinates of site (I at/long in degree decimal format): Lat. 35.232396° N, Long. -8 1.564248° 

Universal Transverse Mercator: 
Name of nearest waterbody: Unnamed tributary of Sulphur Springs Branch 

Name of nearest Traditional Navigable Water (TN W) into which the aquatic resource flows: Broad River 
Name of watershed or Hydrologic Unit Code (HUC): 030501050703 
[gl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigat ion sites, di sposal sites, etc . .. ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Offi ce (Desk) Determination. Date: 
[gl Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There l<\re no "navigable waters of the U.S " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subject to the ebb and flow of the tide. 
~D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or fo reign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ~Are "waters of the U.S " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

I. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TN Ws, including territori al seas 
0 Wetlands adjacent to TNWs 
,[g! Relat ively permanent waters2 (RPWs) that fl ow directl y or indirectly into TN Ws 
0 Non-RPWs that fl ow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that fl ow directly or indirectly into TNWs 
0 Wetlands adj acent to but not directly abutting RPWs that fl ow directly or indirectly into TN Ws 
:0 Wetlands adj acent to non-RPWs that fl ow directly or indirectly into TN Ws 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetl and waters: 500 linear feet: 3 width (ft) and/or acres. 
Wetlands: 0.004 acres. 

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
Elevation of establi shed OHWM (if known): Unknown. 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potenti ally jurisdictional waters and/or wetlands were assessed within the review area and determined to be not j uri sdictional. 
Explain : 

1 Boxes checked be low shall be supported by completing the appropriate sections in Secti on Ill be low. 
2 

Fo r purposes o f thi s form, an RPW is defined as a tri butary that is not a TNW and that typica lly flows yea r-round or has continuous flow at leas t "seasonally" 
(e.g., typica lly 3 months). 
3 Supporting doc umentation is presented in Section Ill .F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section Ili.D.I. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section 111.8 below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow yea r-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. lf the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.0.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analyt ical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. lf the JD covers a tributary with adjacent wetlands, complete Section Ill.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section 111.8.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section HI.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: acres 
Drainage area: acres 
Average annual rainfall : 
Average annual snowfall : 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through rick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aer ial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains add itiona l information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
; Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to fl ow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
T ri butary is: 0 Natural 

0 Art ific ial (man-made). Explain : 
0 Manipulated (man-altered). Explain : Debris fi elds located upgradient of streams. 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobb les 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain : 

Tributary condition/stabi lity [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain : 
Tributary geo metry: Pick List 
Tri butary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0 Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flo w regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow : Pick List. Explain fi ndings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply) : 
0 Bed and banks 
0 OHWM6 (check all ind icators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestria l vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter di sturbed or washed away 0 scour 
0 sediment deposit ion 0 multiple observed or predicted flow events 
0 water stai ning 0 abrupt change in plant communi ty 
0 other (list): 

0 Discontinuous OHWM.7 Explain : 

If fac tors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that app ly) : 
0 High Tide Line indicated by: 0 Mean High Water Mark ind icated by: 

0 oil or scum line along shore objects . 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation li nes/changes in vegetation types. 
0 tidal gauges 
0 other (li st): 

(iii) Chemical C haracteristics : 
Characterize tr ibutary (e.g. , water co lor is clear, di scolored, oily fi lm; water quality; general watershed characteri stics, etc. ). 

Explain: 
Ident ify specific pollutants, if known: 

6A natural or man-made discontinui ty in the OHWM does not necessarily sever jurisdict ion (e.g., where the stream temporarily fl ows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's fl ow 
regime (e.g., fl ow over a rock outcrop or through a culvert), the agencies will look for indica tors of flow above and below the break. 
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(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland frin ge. Characteri stics: 
D Habitat for: 

D Federally Li sted species. Explain fin dings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain:s. 
Wetland quality. Explain : . 

Project wetlands cross or serve as state boundaries. Explain : 

Characteristics: 

Subsurface flow: : ick List Explain findings : 
D Dye (or other) test performed: 

(c) Wetland Adj acency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection . Explain : 
D Ecological connection. Explain : 
D Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick Lis~ river miles from TNW. 
Project waters are !Pick List aerial (straight) miles from TN W. 
Flow is from: · ick List. 
Estimate approximate location of wetland as within the Pick List floodplain . 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.) . Explain: 
Identi fy specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain : 
D Habitat for: 

D Federally Listed species. Explain findin gs: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findin gs : 
D Aquatic/wildli fe diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulati ve analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulat ive analysis. 



For each wetland, specify the fo llowing: 

Directl y abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to deter mine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands ( if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or fl ood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and li fecycle support functions for fi sh and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combi nation with its adj acent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adj acent wetlands (if any), have other re lationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
fi ndings of presence or absence of significant nexus below, based on the tributary itself, then go to Section Ill. D: . . 

2. Significant nexus findings for non-RPW and its adjacent wetlands, wh ere the non-RPW flows directly or indirectly into 
TNWs. Explain fin dings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adj acent wetlands, then go to Section IIl .D: 

3. Significant nexus findings for wetlands adj acent to a n RPW but that do not directly abut the RPW. Explain fi ndings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDING S. THE SUBJ ECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

I. TNWs and Adjacent Wetla nds. Check all that apply and prov ide size estimates in rev iew area: 
D. TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into T NW s. 
~ Tributaries ofTNWs where tri butaries typically fl ow year- round are jurisdictional. Provide data and rationale indicating that 

tributary is perenni al: 

D Tri butari es ofTNW where tributaries have continuous fl ow "seasona lly" (e. g. , typically three months each year) are 
j urisdictiona l. Data supporti ng thi s conclusion is provided at Section !II. B. Prov ide rationale indicating that tr ibutary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 500 linear feet 3 width (ft). 
D Other non-wetland waters : acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
'0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporti ng this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[8] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[8] Wetlands directly abutting an RPW where tributar ies typically flow year-round . Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetland Determination Data Forms. 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III .D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.004 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
1D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a sign ificant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetl ands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

wi th similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section IIT.C. 

Provide estimates for jurisd ictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisd ictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below) . 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLA TED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfi sh are or could be taken and so ld in interstate or foreign commerce. 
0 which are or cou ld be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain : 
0 Other facto rs. Explai n: 

8See Footnote # 3. 
9 To complete the ana lys is refer to the key in Section 111.0.6 of the Instructional Guidebook . 
10 P•·ior to assCI'ting or declining CWA jurisdiction based solely on this category, Co rps Districts will elevate the action to Corps and EPA I·IQ for 
review consistent with th e process desc ribed in the Corps/ EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Identify water body a nd summarize rationale supporting determination : 

Provide estimates for j urisd ictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identi fY type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within the review area, these areas did not meet the cri teri a in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
D Review area incl uded isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 200 I Supreme Court decision in "SWA NCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

D Waters do not meet the "Significant Nexus" standard, where such a fi nd ing is required for j urisdiction. Explain : 
D Other: (explain, if not covered above) : 

Provide acreage estimates for non-jurisd ictional waters in the review area, where the so le potential basis of j uri sdiction is the MB R 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
D Non-wetland waters (i.e., rivers, streams) : linear feet width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates fo r non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a fi nding is requ ired fo r jurisdiction (check all that apply): 
D Non-wetland waters (i.e. , ri vers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquat ic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case fi le and, where checked 
and requested, appropriately reference sources below): 
rgj Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
rgj Data sheets prepared/submitted by or on behalf of the appl icant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters ' study: 
D U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

rgj U.S. Geo logical Survey map(s). Ci te scale & quad name:Blacksburg North . 
rgj USDA Natura l Resources Conservation Service Soil Survey. Citat ion: Cleveland County Soil Survey. 
rgj National wetlands inventory map(s). Cite name: FWS NW I Map. 
D State/Local wetland inventory map(s): 
D FEMA/FIRM maps:NC Floodplain Mapping. 
D I 00-year Floodplain Elevati on is: (National Geodectic Vertical Datum of 1929) 
rgj Photographs: rgj Aerial (Name & Date): Aerial Photo Dated 20 I 0. 

or D Other (Name & Date): 
D Previous determination(s). Fi le no. and date of response letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific li terature: 
D Other information (please spec ify): 

B. ADDITIONA L COMMENTS TO SU PPORT JD: Unnammed tri butar ies of Sul phur Springs Branch are located on the site. Wetlands 
abut the stream that is located on the northeastern po11ion of the site. 



APPROVED JURISDICTIONAL DETERMINA TJON FORM 
U.S. Army Corps of Engineers 

This form should be completed by fo llowing the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND IN FORMA TJON 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTJONAL DE TERMINATION (JD): 

B. 

c. 

DISTRICT OFFICE, FILE NAME, AND §UMBER: Asheville, SID Solar, ECS fro~ct 08-1 0320-B / 11 . DC)_ 2 I I 
[ E .s It LJ - f!. & - A ) _s 0 (l. T H I 0 ~ v L L c I :_I 01-1 tJ w f( jf Lj:. J S' !1/N - ;) ~ 7 - 0 b 

PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Cleveland City: Shelby 
Center coordinates of site (I at/long in degree decimal format): Lat. 35.257847° N, Long. -81.506557° W . 

Universal Transverse Mercator: 
Name of nearest waterbody: Little Hickory Creek 

Name of nearest Traditional Navigable Water (TNW) into wh ich the aq uatic resource flows: Broad River 
Name of watershed or Hydrologic Uni t Code (HUC): 030501050703 
1[8] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 

1
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
[8J Field Determination. Date(s): 

SECTION II : SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~reno "navigable waters of the U.S. " within Rivers and Harbors Act (RHA) jurisd iction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subj ect to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
0 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
[8J Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: 0.22 acres. 

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
Elevation of established OHWM (if known): Unknown. 

2. Non-regulated waters/wetlands (check ifapplicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Sect ion Ill below. 
2 For purposes of this form, an RPW is defi ned as a tributary that is not a TNW and that typica ll y flows year-round or has continuous flow at least "seasonally" 
(e.g., typica ll y 3 months). 
3 Supporting documentation is presented in Section Ill .F. 

- -~-_j 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section Ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.l and 2 
and Section III.D.l.; otherwise, see Section Ill.B below. 

1. TNW 
Identi fY TNW: 

Summarize rationale supporting determination : 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. lf the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.8.1 for 
the tributary, Section 111.8.2 for any onsite wetlands, and Section 111.8.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section Ill.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: acres 
Drainage area: acres 
Average annual rainfa ll : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List ri ver miles from RPW. 
Project waters are Pick List aerial (straight) mil es from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

IdentifY fl ow route to TN W5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and eros ional fea tures generally and in the arid 
West. 
5 Flow route can be described by identi fy ing, e.g., tributary a, which flows through the review area, to fl ow into tributary b, which then flo ws into TNW. 



(b) General Tributary Characteristics (check a ll that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: Debris fields located upgradient of streams. 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobb les 0 Gravel 

0 Concrete 
0 Muck 

0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g. , highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for : !Pick List 
Estimate average number of flow events in review area/year: Pick List 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Exp lain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that app ly): 

0 clear, natural line impressed on the bank 
0 changes in the character of soi l 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 
0 water staining 
0 other (list): 

0 Discontinuous OHWM7 Explain: 

0 the presence of li tter and debris 
0 destruction of terrestrial vegetation 
0 the presence of wrack line 
0 sediment sorting 
0 scour 
0 multiple observed or predicted flow events 
0 abrupt change in plant community 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list) : 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oi ly film; water quality; general watershed characteristics, etc.). 

Explain: 
IdentifY specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessari ly sever jurisdiction (e.g. , where the stream temporaril y flows underground, or where 
the OHWM has been removed by development or agri cul tural practices). Where there is a break in the OHWM that is unrelated to the waterbody 's flow 
regime (e.g. , flow over a rock outcrop or through a culvert), the agencies wi ll look for indicators of flow above and below the break . 
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(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fr inge. Characteristics: 
0 Habitat for: 

D Federally Li sted species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties : 
Wetland size: acres 
Wetland type. Explain :s . 
Wetland quality. Explain : . 

Project wetlands cross or serve as state boundaries. Explain : 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain : 

Surface flow is: Pick List 
Characteristics: 

Subsurface fl ow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adj acency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection . Explain : 
0 Ecological connection. Explain : 
D Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are rick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TN W. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodpl ain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, o il film on surface; water quali ty; general watershed 

characteristics; etc.). Explain : 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteri stics (type, average width): 
D Vegetation type/percent cover. Explain : 
D Habitat for: 

D Federally Li sted species. Explain findin gs: 
D Fish/spawn areas. Explain findings: 
0 Other environmenta lly-sensitive species. Explain findings: 
D Aquatic/wildli fe diversity. Explain fi ndings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? CY IN ) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the vo lume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to carry pollutants or fl ood waters to 

TN Ws, or to reduce the amount of pollutants or fl ood waters reaching a TNW? 
• Does the tributary, in combination with its adj acent wetlands (i f any), provide habi tat and li fecycle support functions for fi sh and 

other species, such as feeding, nesting, spawning, or rearing young fo r species that are present in the TN W? 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adj acent wetlands (if any), have other relationships to the physical, chemical, or 

biological integri ty of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of sign ificant nexus below, based on the tributary itself, then go to Section lll .D: . . 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findin gs of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain fi ndings of 
presence or absence of significant nexus below, based on the tributary in combinati on with all of its adj acent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear fee t width (ft), Or, acres. 
0 Wetlands adj acent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
0 Tributaries ofTNWs where tri butaries typically fl ow year- round are jurisdi ctional. Provide data and rationale indicating that 

tributary is perennial: 

0 Tributaries ofTNW where tributaries have continuous fl ow ·'seasonally" (e.g. , typically three months each year) are 
j urisdict ional. Data support ing this conclusion is provided at Section I II .B. Provide rationale indicating that tr ibu tary fl ows 
seasonally: 



Provide estimates fo r jurisdictional waters in the review area (check all that app ly) : 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identi ty type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but fl ows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section JII .C. 

Prov ide esti mates fo r jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identi ty type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adj acent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetland Determination Data Forms. 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonall y." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.22 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates fo r jurisd ictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wet lands, have a significant nexus with a TNW are j urisd ictional. Data supporting this 
conclusion is provided at Section Ill . C. 

Provide estimates fo r jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLU DING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTR UCTION OF WHIC H COULD AFFECT INTERSTATE COMMERCE, INCLUDLNG ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign trave lers for recreational or other purposes. 
D from which fi sh or shell fish are or could be taken and sold in interstate or foreign commerce. 
D which are or cou ld be used for industrial purposes by industries in interstate commerce. 
D Interstate iso lated waters. Explain : 
D Other factors. Exp lain : 

8See Footnote # 3. 
9 To complete the analys is refer to the key in Section lll .D.6 of the Instructional Guidebook. 
'" Prior to asse rtin g or declining CWA jurisdiction based so lely on thi s category, Cot·ps Distr icts will eleva te the action to Corps a nd EPA HQ for 
review consistent with the process described in the Co rps/ EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Identify water body and summarize rationale supporti ng determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regu lated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above) : 

Provide acreage estimates for non-jurisdictional waters in the review area, where the so le potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-juri sdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource : 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[gl Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[gl Data sheets prepared/submitted by or on behalf of the applicant/consu ltant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[gl U.S. Geological Survey map(s). Cite scale & quad name: Waco, I "=2,000'. 
[gl USDA Natural Resources Conservation Service Soil Survey. Citation: Cleveland County Soil Survey. 
[gl National wet lands inventory map(s). Cite name: FWS NW I Map. 
0 State/Local wetland inventory map(s): 
0 FEMNFIRM maps :NC Floodplain Mapping. 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[gl Photographs: [gl Aerial (Name & Date): Aerial Photo Dated 20 I 0. 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicab le/supporting case law: 
0 Applicable/supporting scientific literature : 
0 Other information (please spec ify): 

B. ADD ITIONAL COMMENTS TO SUPPORT JD: A wetland located on the southwestern portion of the site abuts an off-site stream. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of E ngineers 

This form should be completed by fo llowing the instructions provided in Section IV of the JD Form Instructional Gui debook. 

SECTION I: BACKGROUND INFORMATION 
5/J 11/- ) IJL/-{J ?-?b.) 

A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

Dl~T.RJCT OFFICE, Fy_.E NAME, AND NUMBER: Asheville, Cape Fear Solar, ECS Project 08-10319-B 
C..eJAw- r/L6 - I}- 5'11Et/Jy /)EyJ<f.-or>/n;ftv'T .//J"T;v~/Zs-

J.OJf/ )-jtJLmFS B. 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/pari sh/borough: Cleveland City : Shelby 
Center coordinates of site (I at/long in degree decimal fo rmat): Lat. 35.3 11183° N, Long. -81 .59 1407° W . 

Universal Transverse Mercator: 
Name of nearest waterbody: Unnamed tributary of Brushy Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource fl ows: Broad Ri ver 
Name of watershed or Hydrologic Unit Code (HUC): 03050 1050701 

IL 

,[83 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc . .. ) are associated with th is action and are recorded on a 

di ffe rent JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
[83 Field Determination . Date(s) : 

SECTION II : SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

copy 

There Are no "navigable waters of the U S " within Rivers and Harbors Act (RHA) jurisdi ct ion (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subject to the ebb and fl ow of the tide. 
,0 Waters are presently used, or have been used in the past, or may be susceptible fo r use to transport interstate or foreign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters oft he US " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

I. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TN Ws, including territorial seas 
0 Wetl ands adjacent to TN Ws 
[83 Relatively permanent waters2 (RPWs) that flow di rect ly or indirectly in to TNWs 
0 Non-RPWs that flow directly or indirectly in to TNWs 
~ Wetlands directly abutting RPWs that fl ow directly or indirectly into TN Ws 
0 Wetlands adj acent to but not directly abutting RPWs that fl ow directly or indirectly into TNWs 
D Wetlands adj acent to non-RP Ws that fl ow directly or indirectly in to TN Ws 
D Impoundments of j urisdictional waters 
D Isolated (interstate or intrastate) waters, including iso lated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 2, 150 linear feet: 5 width (ft) and/or acres. 
Wetlands: 0.03 acres. 

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
Elevation of established OHWM (if known): Unknown. 

2. Non-regulated waters/wetlands (check if applicable) :3 

0 Potentially jurisdictional waters and/or wetl ands were assessed withi n the rev iew area and determined to be not j uri sdi ctional. 
Explain: 

1 
Boxes checked below shall be supported by completing the appropriate sections in Secti on Ill below. 

2 
For purposes of this fo rm, an RPW is de fined as a tributary that is not a TN W and that typ icall y fl ows year-ro und or has continuous fl ow at least "seasona ll y" 

(e.g., typica lly 3 months). 
3 Supporting documentation is presented in Sec ti on Ill .F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IJI.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.J and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination : 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g. , typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lll.B. l for 
the tributary, Section 111.8.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section Ili.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: acres 
Drainage area: acres 
Average annual rainfa ll : inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TN W: 

0 Tributary fl ows directly into TNW. 
0 Tributary flows through Pick List tributaries before entering TN W. 

Project waters are Pick List river miles from TN W. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aeri al (straight) miles from TN W. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identi fy fl ow route to TNW5
: 

Tri butary stream order, if known: 

4 Note that the Instructional Guidebook contains addit ional in fo rmation regarding swa les, ditches, washes, and eros ional fea tu res genera ll y and in the arid 
West. 
; Flow route can be described by identi fy ing, e.g., tributary a, which fl ows through the review area, to fl ow into tributary b, which then fl ows into TN W. 



(b) General Tributary Characteristics (check all that apply) : 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain : Debris fields located upgradient of streams. 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth : feet 
Average side slopes: ,Pick List. 

Primary tributary substrate composition (check all that app ly): 
D Si lts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condit ion/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Exp lain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for : Pick List 

D Concrete 
D Muck 

Explain: 

Estimate average number of flow events in rev iew area/year: Pick List 
Describe flow regime: 

Other information on duration and vo lume: 

Surface flow is: !Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check a ll indi cators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debri s 
D changes in the character of soil D destruction of terrestria l vegetat ion 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (li st): 

D Discontinuous OHWM 7 Explain: 

Iffactors other than the OHWM were used to determine lateral extent of CW A jurisd iction (check all that app ly): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore obj ects D survey to avai lable datum; · 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water co lor is clear, discolored, oily film· water qua li ty; general watershed characteristics, etc.). 

Exp lain: 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessaril y sever jurisdiction (e.g., where the stream temporari ly flows underground , or where 
the O HWM has been removed by development or agric ultura l practices). Where there is a break in the O HWM that is unrelated to the waterbody ' s flow 
regime (e.g., flow over a rock outcrop or through a cul vert), the agencies will look for indicators of fl ow above and be low the break. 
7lbid . 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteri stics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain fi nd ings: 
0 Fish/spawn areas. Explain fi ndings : 
0 Other environmentally-sensitive species. Explain findin gs: 
0 Aquatic/wildlife di versity. Explain findings : 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetl and type. Explain :s . 
Wetland quali ty. Explain : . 

Project wetlands cross or serve as state boundaries. Explain : 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface fl ow is: Pick List 
Characteristics: 

Subsurface fl ow: Pick List. Explain find ings: 
0 Dye (or other) test perfo rmed: 

(c) Wetland Adj acency Determinati on wi th Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain : 
0 Eco logical connection. Explain : 
0 Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river mil es from TNW. 
Project waters are Pick List aerial (straight) miles from TN W. 
Flow is fro m: Pick List. 
Estimate approximate location of wetland as within the Pick List floodpl ain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quali ty; general watershed 

characteristics; etc.). Explain : 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffe r. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain : 
0 Habitat for: 

0 Federally Listed species. Explai n findings: 
0 Fish/spawn areas. Explain findings : 
0 Other environmentally-sensiti ve species. Explain fi ndings: 
0 Aquatic/wildlife divers ity. Explain fi ndings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulati ve analysis: l>ick List 
Approximately ( ) acres in total are being considered in the cumulati ve analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? CY IN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the function s performed 
by any wetlands adjacent to th e tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration , and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the function s performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nex us based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and li fecyc le support functions for fi sh and 

other species, such as feed ing, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capac ity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integri ty of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section lll.D: . . 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where th e non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combi nation with all of its 
adjacent wetlands, then go to Section lll.D: 

3. Significant nexus findin gs for wetlands adjacent to a n RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLA DS ARE (CHECK ALL 
THAT APPLY): 

l. TNWs and Adjacent Wetlands. Check all that apply and prov ide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[8] Tributaries ofTNWs where tributaries typica lly flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 

D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g. , typica lly three months each year) are 
jurisdictional. Data supporting thi s conclusion is provided at ection Ill. B. Provide rationale indicati ng that tributary flows 
seasona lly: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
[g) Tributary waters: 2, ISO li near feet 5 width (ft). 
0 Other non-wetland waters: acres. 

Identi fy type(s) of waters: 

3. No n-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a s ignificant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters : acres. 

Identi fy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[g) Wetlands direct ly abut RPW and thus are jurisdictional as adj acent wetlands. 

,[g) Wetlands directly abutting an RPW where tributar ies typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III .D.2, above. Provide rat ionale indicati ng that wet land is 
directly abutting an RPW: Wetland Determination Data Forms. 

0 Wetlands directly abutting an RPW where tributaries typica lly flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III. B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.03 acres. 

5. Wetlands adjacent to but not directly a butting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a sign ificant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for j uri sdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general ru le, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. , ' or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is iso lated with a nexus to commerce .(see E below). · 

E. ISOLATED !INTERSTATE OR INTRA-STATE! WATERS, INCLU DING ISOLATE D WETLANDS, THE USE, 
DEGRADATION OR DESTR UCT ION OF WHICH COULD AFFECT INTERSTATE COMM ERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT A PPLY):10 

0 whi ch are or could be used by interstate or fore ign travelers for recreational or other purposes. 
0 from which fish or shellfi sh are or cou ld be taken and sold in interstate or fore ign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other facto rs. Exp lain: 

8See Footnote # 3. 
9 To complete the analysis refer to the key in Section 111.0.6 of the Instructional Gu idebook . 
'" J>rior to asserting or declining CWA jurisdiction based so lely on !his category, Co1·ps Distri cts wi ll eleva te th e action to Corps a nd EPA HQ for 
r eview consistent with the process desc ri bed in the Corps/ EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Identify water body and summarize rationa le supporting determination : 

Provide estimates for jurisdictional waters in the review area (check all that app ly) : 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed with in the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
·o Review area included iso lated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential bas is of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[8J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[8J Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geo logical Survey Hydro logic Atlas : 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

I8J U.S. Geological Survey map(s). Cite scale & quad name: Rutherfordton South, I "=2,000'. 
I8J USDA Natural Resources Conservation Service Soil Survey. Citation: Cleveland County Soil Survey. 
[8J National wetlands inventory map(s). Cite name: FWS NW! Map. 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps:NC Floodplain Mapping. 
0 I 00-year Floodplain Elevation is : (National Geodectic Vertical Datum of 1929) 
[8J Photographs: [8J Aerial (Name & Date): Aerial Photo Dated 20 I 0. 

or 0 Other (Name & Date) : 
0 Previous determinat ion(s). Fi le no. and date of response letter: 
0 Applicab le/supporting case law: 
0 Applicable/supporting scientifi c literature: 
0 Other informat ion (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: Unnammed tributaries of Brushy Creek are located on the site. Wetlands abut the 
stream that is located on the northeastern portion of the site. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by fo llowing the instructions provided in Section IV of the JD Form instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:Western-Peidmont Regten Coord rna tor 38S5"1-dlewild Road lte erv1ffe 

-PW2728~ (G StflN t{q ~f/- if{J]t;- 6{/155 r ~d ~ 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State:NC County/parish/borough: Ashe City: West Jefferson 
Center coord inates of site (lat/long in degree decimal format) : Lat. 36.4379° Long. -8 1.6449° 

Universal Transverse Mercator: 
Name of nearest waterbody: New River 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Uni t Code (HUC): 
·~ Check if map/diagram of review area and/or potential j urisdictional areas is/are avai lable upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated wi th this action and are recorded on a 

di fferent m form. 

D. REVI EW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
bJI Office (Desk) Determination. Date: 
~ Field Determination. Date(s): January 141

h 20 15 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF J1JRISDICTION. 

There r r n "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defi ned by 33 CFR part 329) in 
the review area. [Required] 

0 Waters subject to the ebb and flow of the tide. 
t8Jl Waters are presently used, or have been used in the past, or may be susceptible fo r use to transport interstate or fo reign commerce. 

Explain: Waters used for recreational canoeing/kayaking and fishing. 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There re "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

I. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

·~· TNWs, includ ing territorial seas 
Wetlands adjacent to TNWs 

; Relatively permanent waters2 (RPWs) that fl ow directly or ind irectly into TNWs 
Non-RPWs that fl ow directly or indirectly into TNWs 

0 Wetlands directly abutting RPWs that flow di rectly or indirectly into TNWs 
0 · Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 1 Wetlands adjacent to non-RPWs that flow directly or indirectly into TN Ws 
0 Impoundments of j urisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wet lands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 200 linear feet: 30 width (ft) and/or 0.14 acres. 
Wetlands: 0 acres. 

c. Limits (boundaries) of jurisdiction based on: stablished bY. OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

0 Potentially j urisdictional waters and/or wetlands were assessed within the review area and determined to be not j urisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lll below. 
2 For purposes of this fo rm, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section II I. F. 



,---------
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SECTION HI: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section lll.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.l and 2 
and Section III.D.l.; otherwise, see Section Ill.B below. 

I. TNW 
Identi JY TNW: North Fork New River. 

Summarize rationalesupporting determination : s~ ~~ ~s, ~tt/C5/ k, 
2. Wetland adjacent to TNW 

Summarize rationale supporting conclusion that wetland is "adj acent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section Ill.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ID.B.l for 
the tributary, Section IIJ.B.2 for any onsite wetlands, and Section 111.8.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section Ili.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through ick List tributaries before entering TNW. 

Project waters are 
Project waters are 
Project waters are 1 

Project waters are ick Lis • aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentiJY fl ow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identi fying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain : 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate) : 
Average width : feet 
Average depth : feet 
Average side slopes: """"""""'""""'""' 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain : 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence ofrun/riffie/ ool complexes. Explain : 
Tributary geometry: ick is · 
Tributary gradient (approximate average slope) : % 

(c) Flow: 
Tributary provides for: s , 

0 Concrete 
0Muck 

Explain : 

Estimate average number of flow events in review area/year: ick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ;Pick Lis . Characteristics: 

Subsurface flow: 'ck List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soi l 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain : 

Iffactors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
.0 High Tide Line indicated by: D Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily fi lm; water quality; general watershed characteristics, etc.). 

Explain : 
Identify specific pollutants, if known : 

6 A natural or man-made discontinui ty in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look fo r indicators of flow above and below the break. 
7lbid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings : 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain : 

Surface flow is: ick Lis~ 
Characteristics: 

Subsurface flow: I ick Lise. Exp lain findings : 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain : 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 

Estimate approximate location of wetland as within the icl< Lis' floodplain . 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain : 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings : 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an~Y-~-=-=-...., 
All wetland(s) being considered in the cumulative analysis: i k List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the fo llowing: 

Directly abuts? CY IN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TN Ws, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adj acent wetlands (if any), provide habitat and lifecycle support functions for fi sh and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN W? 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adj acent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
fi ndings of presence or absence of significant nexus below, based on the tributary itself, then go to Section ITI.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adj acent wetlands, then go to Section lll.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain fi ndings of 
presence or absence of significant nexus below, based on the tributary in combination with a ll of its adj acent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 

B TNWs: 200 linear feet 30 width (ft), Or, 0.14 acres. 
Wetlands adjacent to TN Ws: 0 acres. 

2. RPWs that flow directly or indirectly into TNWs. 
0 Tributaries of TNWs where tributaries typically fl ow year-round are j uri sdictional. Provide data and rationale indicating that 

tributary is perennial: 
0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
·~ Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is j urisdictional. Data supporting this conclusion is provided at Section ITI.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

B Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section lli.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section lii.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
:0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are j urisidictional. Data supporting this 
conclusion is provided at Section ITI.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section lii.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

~sa general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
'0 Demonstrate that water meets the criteria fo r one ofthe categories presented above (1 -6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

~ 
which are or could be used by interstate or foreign travelers for recreational or other purposes. 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
which are or could be used for industrial purposes by industries in interstate commerce. 
Interstate isolated waters. Explai n: . 
Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section 111.0.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regardiug CWA Act Jurisdiction Followiug Rapauos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
•D1 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). !J Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

U Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e. , presence of migratory birds, presence of endangered species, use ofwater for irrigated agricu lture), using best professional 
judgment (check all that apply): 
bJ: Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 

§ Lakes/ponds: acres. 
Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): !J Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
HI Lakes/ponds: acres. 
[d
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Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
.l8IJ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
D Data sheets prepared/submitted by or on behalf of the applicant/consu ltant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

§' 

Data sheets prepared by the Corps: 
Corps navigable waters ' study: 
U.S. Geological Survey Hydrologic Atlas: 
0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

B. U.S. Geological Survey map(s). Cite scale & quad name: 
USDA Natural Resources Conservation Service Soil Survey. Citation: 

D National wetlands inventory map(s). Cite name: 

§n•.OO State/Local wetland inventory map(s): 
.LJ FEMAIFIRM maps: 

I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 

B Previous determination(s). File no. and date of response letter: 
· Applicable/supporting case law: 

0 ' Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



,-----------------

APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGR OUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: 
C Ji$11 w-12G -/-1 - S!lw--;J.OI'f-

Applicant: Summit Avenue URP, LLC /)1 fr /f f/ £ L-J Dr f] {( 0 1/JP .£((_ 
Site: Mallard Creek Site 
Form for: Wetland B, Wetland D, Wetland E, Seasonal RPW A, and Seasonal RPW C 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (!at/long in degree decimal format): Lat. 35.3342° N, Long. 80.7461° W . 

Universal Transverse Mercator: 
Name of nearest waterbody: Mallard Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Rocky River 
Name of watershed or Hydrologic Unit Code (HUC): 03040 I 05 Yadkin-Pee Dee 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are avai lable upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Detennination. Date: 
~· Field Determination. Date(s): .,A/ 0 V / q -J- 0 ll/ 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subject to the ebb and flow of the tide. 
0 , Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U. S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 420 linear feet: 3 width (ft) and/or 0.03 acres. 
Wetlands: 0.75 acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fom1, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g. , typ ically 3 months). 
3 Supporting documentation is presented in Section Il l. F. 



0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain : 



,...-------------------------

SECTIONIII: CWAANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ill.A.l and 2 
and Section III.D.l.; otherwise, see Section lU.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRffiUT ARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.0.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ID.B.l for 
the tributary, Section lii.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section m.c below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 7221 square miles 
Drainage area: 20 acres 
Average annual rainfall: 44 inches 
Average annual snowfall : 0 inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
~ Tributary flows through 2 tributaries before entering TNW. 

Project waters are 2-S river miles from TNW. 
Project waters are 1 (or less) river miles from RPW. 
Project waters are 2-S aerial (straight) miles from TNW. 
Project waters are 1 (or less) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5: On-site jurisdictional features flow to an unnamed stream to Mallard Creek, to Mallard 
Creek then to Rocky River (TNW). 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and eros ional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g. , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary stream order, if known: I . 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: ~ Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 3 feet 
Average depth: +/-3 feet 
Average side slopes: 2:1. 

Primary tributary substrate composition (check all that apply): 
~ Silts ~ Sands 
0 Cobbles ~ Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks). 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Relatively straight 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Seasonal flow 
Estimate average number of flow events in review area/year: 6-10 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: Discrete and confined . Characteristics: 

Subsurface flow: Unknown. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
~ Bed and banks 

0 Concrete 
0 Muck 

Explain: 

~ OHWM6 (check all indicators that apply): 
~ clear, natural line impressed on the bank 
~ changes in the character of soil 

0 the presence of litter and debris 

0 shelving 
0 vegetation matted down, bent, or absent 
~ leaf litter disturbed or washed away 
0 sediment deposition 
0 water staining 
0 other (list): 

0 Discontinuous OHWM7 Explain: 

0 destruction of terrestrial vegetation 
0 the presence of wrack line 
~ sediment sorting 
0 scour 
0 multiple observed or predicted flow events 
0 abrupt change in plant community 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: water color is clear - no signs of pollutants. 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
?fbi d. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
[8:1 Riparian corridor. Characteristics (type, average width): 50-I 00. 
[8:1 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
[8:1 Aquatic/wildlife diversity. Explain findings: likely amphibians present. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain:Good. 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: Wetland part of intermittent channel on both upslope and downslope. 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings : 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain : 

(d) Proximitv (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain : 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width) :S0-1 00;. 

ROWs. 
0 Vegetation type/percent cover. Explain: SO% Forested riparian corridors and 50% maintained/distrubed powerline 

0 Habitat for: 
0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings : 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: typical wetland species - amphibians, etc. 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? CY /N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: Onsite wetlands and jurisdictional rpw's 
provide habitat for herpetofauna and macroinvertebrates. These wetlands have the capacity to provide nutrients and organic carbon 
to downstream foodwebs . Wetlands provide flood storage during rain events and ground water recharge during dry periods. The 
wetlands also trap and filter pollutants before reaching downstream Perennial RPWs and Rocky River (TNW). 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
0 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are. 



[8:1 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g. , typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: Seasonal RPW A and C exhibit geomorphology, hydrology, and biological indicators consistent with seasonal 
flowing streams in the piedmont ecoregion as documented by the attached NCDWQ Stream Identification Assessment Forms .. 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[8:1 Tributary waters: 420 linear feet 3 width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply) : 
D Tributary waters: linear feet width (ft). 
0 ' Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[8:1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section TII.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

1:8:1 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section Ill.D .2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: Wetalands B, D and E are directly abutting Seasonal RPW's A and C with no break in jurisdiction. 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.75 acres. 

S. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III .C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters. 9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 which are or could be used by interstate or foreign travelers for recreational or other plll'poses . 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial plll'J'oses by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply) : 
0 Non-wetland waters (i .e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
C8l Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

C8l U.S. Geological Survey map(s). Cite scale & quad name: 
C8l USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
C8l Photographs: [8] Aerial (Name & Date): 

or 0 Other (Name & Date) : 
0 , Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 



~-------- ---- ---- -

0 Other information (please specify) : 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED J URISDICTIONAL DETERMJNA TION (JD): Apr 7, 2015 

B. DISTRICT OFFICE, FILE NAME, Al'o'D NUMBER: CESA W-RG-A, SAW-2015-00485, Cambridge-Charlotte,LLC, 
John P ri ester 

C. PROJECT LOCATION AND BACKGROUND INFOR MATION: The project is located 8837 Albemarle 
Road, Charlotte, NC 28227 
State: NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (l aUiong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.2 11 44, -
80.69526 
Universal Tran sverse Mercator: 
Name of nearest water body: UT to McAlpine Creek 
Name of nearest Traditional Navigable Water (TN W) into which the aquatic resource fl ows: 
Name of watershed or Hydrologic Uni t Code (HUC): Lower Catawba 
[8] Check if map/di agram of review area and/or potenti al j urisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, di sposal si tes, etc ... ) are associated with this action and are recorded 

on a diffe rent JD form. 

D. R EVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Offi ce (Desk) Determination. Date: 
[8] Field Determination. Date(s): March 4, 20 15 

SECTION II: SUMMAR Y OF FINDlNGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S" within Ri vers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [RequiredJ 

0 Waters subj ect to the ebb and fl ow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible fo r use to transport interstate or fo reign 

commerce. Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Ar e "waters of the U.S " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review ar ea (check a ll that app ly): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[8] Relatively permanent waters2 (RPWs) that fl ow directly or indirectly in to TN Ws 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that fl ow directly or indirectly into TNWs 
0 Wetlands adj acent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adj acent to non-RPWs that fl ow directly or indirectly into TNWs 
0 Impoundments of jurisdi ctional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of th e U.S. in the review area: 
Non-wetland waters: 350 linear feet: 2 width (ft) and/or acres. 
Wetlands: acres. 

c. L imits (bound aries) of j ur isdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regul ated waters/wetlands (check if applicable) :3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typical ly flows year-round or has continuous flow at least 
"seasonal ly" (e.g., typically 3 months). 



0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain : 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section IIJ.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section lii.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section JII.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through [rick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

3 Supporting documentation is presented in Section Ill .F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

Identi fy fl ow route to 1NW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artific ial (man-made). Explain : 
D Manipulated (man-altered). Explain : 

Tributary properties with respect to top of bank (estimate): 
Average width : feet 
Average depth : feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts 0 Sands 
D Cobbles 0 Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain : 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain : 
Tri butary geometry: )>ick List 
Tributary gradi ent (approximate average slope): % 

(c) F low: 
Tri butary provides for: Pick List 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flo w events in review area/year: Pick List 
Describe fl ow regime: 

Other information on duration and volume: 

Surface fl ow is: Pick List. Characteristics: 

Subsurface fl ow: ;flick List. Explain findings: 
0 Dye (or other) test perfo rmed: 

Tri butary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf li tter di sturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debri s 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predi cted fl ow events 

0 water staining 0 abrupt change in 
plant community 

0 other (list): 
0 Discontinuous OHWM7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that 

0 High Tide Line indicated by: '0 Mean High Water Mark indicated by: 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
D other (list) : 

(iii) Chemical Characteristics: 

D survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation.types. 

Characteri ze tributary (e.g. , water color is clear, di scolored, oily film; water quality; general watershed 
characteri stics, etc.). Explain: 

Identify specific pollutants, if known: 

5 Flow route can be described by identify ing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdicti~n (e.g. , where the stream temporarily flows 
underground, or where the OI-!WM has been removed by development or agricul tural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7fbid . 



(iv) Biological Characteristics. Channel supports (check all th at apply): 
0 Riparian corridor. Characteri stics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findin gs: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findin gs: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: g ick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain : 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) mi les from TNW. 
Flow is from: Pick. List. 
Estimate approximate location of wetland as within the ;PickLi~! floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fi lm on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (i n acres) Directly abuts? (YIN) Size (in acres) 



Summarize overall biological , chemical and physical functions being perfom1ed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not so lely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? · 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of sign ificant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section UJ.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explai n 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
·o Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
183 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial : Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed tlow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonal ly: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
183 Tributary waters: 350 linear feet 2 width (ft). 
D Other non-wetland waters: acres. 

IdentifY type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisd ictional waters within the review area (check all that apply) : 
D Tributary waters: linear feet width (ft). 
D. Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are juri sdictional as adj acent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section lii.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tTibutary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to wh ich they 

are adjacent and with similarly situated adjacent wetlands, have a sign ificant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section HI. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
,0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adj acent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

. 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fi sh or shellfi sh are or could be taken and sold in interstate or fore ign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explai n: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

8See Footnote# 3. 
9 To complete the analys is refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
0 Prior to the Jan 2001 Supreme Court deci sion in "SWANCC," the review area wou ld have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the so le potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. Li st type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed fo r JD (check a ll that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
[8] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[8] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[8] Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8] U.S. Geological Survey map(s). Cite scale & quad name:NC-MTNT HILL. 
0 USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: ~ Aerial (Name & Date): 

or [8] Other (Name & Date): 
0 Previous determination(s). Fi le no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify) : 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION Jl I ~ 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): J... (e / :..J 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:SfJ-w --~ /5-(:f}if!::J?J /'J{_[j;( j ~* CB/ }5E._ { Ef53/ 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: ]:)iV /3 

State: NC County/parish/borough: Yancey City: Burnsville 
Center coordinates of site (!at/long in degree decimal format) : Lat. 35.97166° N, Long. -82.26527° W . 

Universal Transverse Mercator: 
Name of nearest waterbody: Pigpen Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): 06010108 
[81 Check if map/diagram of review area and/or potential jurisdictional areas is/are avai lable upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. J!¥VIEW PERFORMED FOR SITE EV~Ari~CHECK ALL THAT APPLY): 
'IZJ. Office (Desk) Determination. Date: C:, 
~ Field Determination. Date(s): 12/30/20 4 

SECTION ll: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 100 linear feet: 6 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain : 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lii below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that' typically flows year-round or has continuous flow at least "seasonally" 
(e.g. , typically 3 months). 
3 Supporting documentation is presented in Section Ill.F. 



r------------------------------------------------------------~------ --------------~--

e e 
SECTION ill: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ID.A.l and 2 
and Section ID.D.l.; otherwise, see Section ID.B below. 

1. TNW 
Identify 1NW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section Ill. B.! for 
the tributary, Section III.B.2 for any onsite wetlands, and Section ill.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfa ll : inches 
Average annual snowfall : inches 

Physical Characteristics: 
(a) Relationship with 1NW: 

D Tributary fl ows directly into 1NW. 
D Tributary flows through Pick List tributaries before entering 1NW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identi fy fl ow route to 1NW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
s Flow route can be described by identify ing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth : feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pi£k List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0 Muck 

Exp lain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings : 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sed iment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemica l Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily fi lm; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporari ly flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbod)"s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies wi ll look fo r indicators of flow above and below the break. 
71bid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fr inge. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fi ndings: 
D Other environmentally-sensitive species. Explain fmdings : 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface fl ow is: Pick List 
Characteri stics: 

Subsurface flow: Pick List. Explain fi ndings: 
D Dye (or other) test performed: 

(c) Wetland Adj acency Determination wi th Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain : 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explai n: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetl and as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fi lm on surface; water quali ty; general watershed 

characteristics; etc.). Explain : 
Identify specifi c pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffe r. Characteri stics (type, average width): 
D Vegetation type/percent cover. Explain : 
D Habitat for: 

D Federally Listed species. Explai n fi ndings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fi ndings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and a ll its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructiona l Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of sign ificant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tTibutary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check al l that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[gl Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data an

1
d f~t~o.p1J~indicating t!Jat G 

tributary is perennial: Pigpen Creek has prominent bed/bank features, fish, and aquatic insects.o rfWM /dJ!Ie.~ 
0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each yearJ are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
[8J Tributary waters: 100 linear feet 6 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters : 

3. Non-RPWs8 that flow directly or indirectly into TNWs . 
. 0 Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section Til. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section lll.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with simi larly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 , Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
.0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or fo reign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
D. Other factors. Explain : 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section Ill.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
" Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the so le potential basis of jurisdiction is the MBR 
fac tors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-juri sdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[8:1 Maps, plans, plots or pl at submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

Q Data sheets prepared by the Corps: 
u Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8:1 U.S. Geological Survey map(s). Cite scale & quad name: I :24000, Burnsville Quadrangle. 
0 USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps:NC Floodplain Mapping Program. 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: 0 Aerial (Name & Date): 

or [8:1 Other (Name & Date) :Stream photos in NWP Application, February 18, 20 15. 
0 Previous deterrnination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
.Q Applicable/supporting scientific liter~. /' [ S mCt.O 
Jl'.l. Other information (please specify) : 7~-~ r 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICfiONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECfiON I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICfiONAL DETERMINATION (JD): b 
B. DISTRICf OFFICE, FILE NAME, AND NUMBER: [._( s J}-IJ.../- fl.~ -,4 5 /? w ~ (J Is-~ [) 0 If? 

/)fltJ/j} 1-tl;fJVtll"' CfJJ7Vr p17 y ) cllf/tJL 
C. PROJECf LOCATION AND BACKGROUND INFORMATION: Gaston Day School 

State:NC County/parish/borough: Gaston City: Gastonia 
Center coordinates of site (!at/long in degree decimal format): Lat. 35.19933° ' , Long. 81.14225° Ml. 

Universal Transverse Mercator: WGS84 
Name of nearest waterbody: UT Catawba Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows : Lake Wylie 
Name of watershed or Hydrologic Unit Code (HUC): 030501011502 
l2]i Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
H Office (Desk) Determination. Date: LJ / 7 j J ~ 
0- Field Determination. Date(s): 

SECfiON II: SUMMARY OF FINDINGS 
A. RHA SECfiON 10 DETERMINATION OF JURISDICfiON. 

There 1 ickLis "navigable waters of the US " within Rivers and Harbors Act (RHA) jurisdiction (as defmed by 33 CFR part 329) in the 
review area. [Required] 

B Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B. CW A SECfiON 404 DETERMINATION OF JURISDICfiON. 

There 1'\r " waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required) 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~ TNWs, incl~ding territorial seas 
u Wetlands adJacent to TNWs 
~: Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
I8]· Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 ! Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 

B: Wetlands adjacenttono?-RPWs that flow directly or indirectly into TNWs 
· Impoundments of Junsdictional waters 

tJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters : 1050 linear feet: 4width (ft) and/or .096 acres. 
Wetlands: 0.073 acres. 

c. Limits (boundaries) of jurisdiction based on: 987 Delineation Manua 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a 1NW and that typically flows year-round or has continuous flow at least " seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



- ----------------

SECTION III: CW A ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

inches 
inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through ick Lis~ tributaries before entering TNW. 

Project waters are ickLis river miles from TNW. 
Project waters are l>ick List river miles from RPW. 
Project waters are 'ck Lis aerial (straight) miles from TNW. 
Project waters are Pick Lis aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: · ick Li • 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Typei'Yo cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks). 
Presence ofrunlriffie/ ool complexes. Explain: 
Tributary geometry: ick List 
Tributary gradient (approximate average slope) : % 

(c) Flow: 
Tributary provides for: ick List 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick: Lis : 
Describe flow regime: 

Other information on duration and volume: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
IdentifY specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g. , flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width) : 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings : . 
0 Other environmentally-sensitive species. Explain findings : 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ick List. Explain: 

Subsurface flow: Pick List. Explain fmdings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick Lis river miles from TNW. 
Project waters are Pick Lis~ aerial (straight) miles from TNW. 
Flow is from: Pick Lis~. 
Estimate approximate location of wetland as within the Pick Lis floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings : 
0 Aquatic/wildlife diversity. Explain findings : 

3. Characteristics of all wetlands adjacent to the tributary (if ant) 
All wetland(s) being considered in the cumulative analysis : P'ck i 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical , chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain fmdings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
.D TNWs: linear feet width (ft) , Or, acres. 
tJ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
£81 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: . 
0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply) : 
0 Tributary waters : linear feet width (ft). 
0 Other non-wetland waters : acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply) : 
D Tributary waters : linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[81 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

J:8l Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Presence of flow in summer. Hydric soil, varied substrate, aquatic life present.No 
separation between RPW and wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area : acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill .C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 

B Demonstrate that impoundment was created from "waters of the U.S. ," or 
. Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 

0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 ' which are or could be used for industrial purposes by industries in interstate commerce. 
C::l Interstate isolated waters. Explain: 
0 Other factors. Explain: . 

8See Footnote # 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Menwrandum Regarding CWA Act Jurisdiction FoUowing Rapanos. 



Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters : 
0 Wetlands: acres. 

F. NON-JURISDICfiONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solelv on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i .e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECfiONIV: DATASOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[g) Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[g) Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[g) U.S . Geological Survey map(s). Cite scale & quad name: 1:24,000 Gastonia South. 
[gl' USDA Natural Resources Conservation Service Soil Survey. Citation:Soil Survey of Gaston County, NC NRCS 1989. 
[g) National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s) : 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[g) Photographs: [g) Aerial (Name & Date):Gaston County GIS. 

or 0 Other (Name & Date) : 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURJSDICTIONAL DETERMINATION FORM 
U. S. Army Corps of Engineers 

This form should be completed by foll owing the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 9, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, SA W-2015-00560, Rick Jasinski, Classica 
Homes 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located at 4506 Country 
Lane, Charlotte NC. 
State: NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.075005 N, -
80.765242 w 
Universal Tran sverse Mercator: 
Name of nearest water body: fourmile Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource fl ows: 
Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba 
[8J Check if map/diagram of review area and/or potential j urisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with thi s action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8:1 Offi ce (Desk) Determination. Date: April 9, 201 5 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are. no "navigable waters of the U.S. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

0 Waters subject to the ebb and fl ow of the tide. 
0 Waters are presently used, or have been used in the past, or may be suscepti ble fo r use to transport interstate or fo reign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S. " within Clean Water Act (CWA) jurisd icti on (as defin ed by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply) : 1 

D TNWs, including territorial seas 
D Wetlands adj acent to TNWs 
[8:1 Relatively permanent waters2 (RPWs) that tlow directly or indirectly into TNWs 
0 Non-RPWs that fl ow directly or indirectly into TN Ws 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that fl ow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area : 
Non-wetland waters: 4llinear feet: 8 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Esta~lished try O!{WM; 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain : 

SECTION Ill: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section IU.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section IJI.D.l.; otherwise, see Section IU.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall: inches 
Average annual snowfall : inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary fl ows directly into TNW. 
D Tributary flows through ,!lick List tributaries before entering TNW. 

Project waters are rick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are rick List aerial (straight} miles from TNW. 
Project waters are Pick List aerial (straight} miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

3 Supporting documentation is presented in Section TIL F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

Identify flow route to 1NW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate) : 
Average width: feet 
Average depth: feet 
Average side slopes: Pick Lisj. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stabi lity [e.g. , highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: ifick.List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 
Estimate average number of flow events in review area/year: !'jckJ,ist 

Describe flow regime: 
Other information on duration anq volume: 

Surface flow is: Pick. :LiSt. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

· D other (list): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

0 High Tide Line indicated by: D 
D oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to avai lable datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g. , tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g. , flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
' Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Exp lain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain : 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick Lis~. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Exp lain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from : Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identil)' specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Exp lain findings: 
D Aquatic/wildlife diversity. Exp lain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specil)' the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (Y /N} Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide hab itat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationshi ps to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section UJ.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JlJRISDICTIONAL FlNDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
!83. Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial : Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

D. Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section Ill. B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[8J Tributary waters: 41 linear feet 8 width (ft). 
0 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
E] Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
[] Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
. 0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 
. are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 

Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
:0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

o· which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
El Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



D If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
D Waters do not meet the "Significant Nexus" standard, where such a find ing is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above) : 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
[8] Maps, plans, plots or plat submitted by or on behalf of the applicant/consu ltant: 
[8] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[8] Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8] U.S. Geological Survey map(s). Cite scale & quad name:NC-WEDDINGTON. 
0 USDA Natural Resources Conservation Service Soi l Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s) : 
D FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[8] Photographs: [8] Aerial (Name & Date):unk. 

or [8] Other (Name & Date):unk. 
0 Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): Apri110, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-00532, Sisters Cove ofLKN, LLC/Susan Foster 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Iredell City: Mooresville 
Center coordinates of site (I at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.625671 N, -80.869066 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Lake Norman 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows : Lake Norman 
Name of watershed or Hydrologic Unit Code (HUC): Catawba 
[8] Check if map/diagram of review area and/or potential jurisdictional areas is/are avai lable upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8J Office (Desk) Determination. Date: 4-10-2015 · 
D. Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are ~n~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required) 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required) 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

[8] TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[8] Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly in to TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1405 linear feet: width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established_ by OHWJ\'1. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within tbe review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g. , 
typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



I_ 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: Lake Norman. 
Summarize rationale supporting determination: Supports boat traffic. Is an impoundment of the Catwaba River. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III. B. I for the tributary, Section lli.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section JII.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: PickList 
Drainage area: ' ~ickl;is~ 
Average annual rainfall: inches 
Average annual snowfall : inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Picli'List river miles from TN W. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are :ficJi.J.~~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TN W5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain : 
D Manipulated (man-altered). Explain : 

4 Note that the Instructional Guidebook contains additional infom1ation regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifYing, e,g. , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: 'Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation . Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick Lis~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain : 

Tributary provides for: Pick List 
Estimate average number of flo~ events in review area/year: Pick List 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects . D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetl and Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quali ty. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ?ick List. Explain : 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adj acency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutt ing 

D Discrete wetland hydrologic connection . Explain: 
D Ecological connection . Explain : 
D Separated by berrnlbarrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles fro m TN W. 
Flow is from : Pick List. 
Estimate approximate location of wetland as within the Pick List fl oodplain . 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain : 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffe r. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain : 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fi ndings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife di versity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumula tive analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical fu nctions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical , or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the no·n-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[8] Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Lake Norman is an impoundment of the Catawba River. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting thi s conclusion is provided at Section Ill. B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
D. Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdicti onal. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 



Q, Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 0: Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 

, provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Q, Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
[] Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
.0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLA TED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 ' Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 · Tributary waters: linear feet width (ft). 
0 , Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
O; If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regu lated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is requ ired for jurisdiction. Explain: 
0 : Other: (explain, if not covered above): , 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section Ill,D,6 of the Instructional Guidebook, 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapatws. 



0 Non-wetland waters (i .e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check a ll that app ly- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
[8:1 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
Q Data sheets prepared/submitted by or on behalf of the applicant/consu ltant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters ' study: 
D U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

[8:1 U.S. Geological Survey map(s). Cite scale & quad name: NC-Shepherds. 
D USDA Natural Resources Conservation Service Soi l Survey. Citation: Iredell County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0: Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
0 Applicab le/supporting scientific literature: 
D. Other information (please specify) : 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JlJRISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fo rm should be completed by fo llowing the instructions provided in Secti on IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 13, 2015 

B. DISTRICT OFFICE, .FILE NAME, AND NUMBER:CESA W-RG-A, 20I5-00493, Sipes Orchard Home, Inc. I Attn.: Jamie 
Brown 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Catawba City: Conover 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.755886 N, 81.234646 W 
Uni versal Transverse Mercator: 
Name of nearest waterbody: N/A 
Name of nearest Tradi tional Navigable Water (TNW) into which the aquatic resource flows: N/A 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba (03050101) 
[gl Check if map/diagram of review area and/or potential j urisdictional areas is/are availab le upon request 
0 Check if other sites (e.g., offsi te mitigation sites, disposal sites, etc . . . ) are associated with this action and are recorded on a 

di fferent JD fo rm. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[gl Office (Desk) Determinat ion. Date: April 13, 2015 
D. Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are n~ "navigable waters of the US " within Rivers and Harbors Act (RHA) jurisdiction (as defi ned by 33 CFR part 329) in the 
review area. [Required] 

D Waters subj ect to the ebb and fl ow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or fore ign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JlJRISDICTION. 

There Are no "waters oft he U.S " with in Clean Water Act (CWA) jurisd iction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
0 Relati vely permanent waters2 (RPWs) that fl ow directly or indirectly into TNWs 
0 Non-RPWs that fl ow directly or indirectly into TN Ws 
0 Wetlands directly abutting RPWs that fl ow directly or indirectly into TN Ws 
0 Wetlands adj acent to but not directly abutting RPWs that fl ow directly or indirectly in to TNWs 
0 Wetlands adjacent to non-RPWs that fl ow di rectly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Not Applicable. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not juri sdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous fl ow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ili.A. l and 2 
and Section lll.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section IJI.D.2.lfthe aquatic resource is a wetland directly a butting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available infor mation that documents the existence of a significant nexus between a 
relatively perma nent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lll.B.l for 
the tributary, Section Ili.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average annual snowfall : inches 

Phys ical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TN W. 
0 Tributary fl ows through Pkk List tributaries before entering TNW. 

Project waters are Pick List river miles fro m TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List, aerial (straight) miles from TNW. 
Project waters are ?ick Lis~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identify fl ow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 

4 Note that the lnstruct ional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identi fy ing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary is: D Natural 
D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: PickLi~t. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks] . 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ~ick Lisj 
Tributary gradient (approximate average slope) : % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for : Pick.Lis~ 
Estimate average number of flo~ events in review area/year: rick):,ist 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: PicJs..List. Characteristics: 

Subsurface flow: P!c){LisJ Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the strean1 temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



D Federally Listed species. Explain fi ndings: 
D Fish/spawn areas. Explain findings: 
D Other environmenta lly-sensiti ve species. Explain findin gs: 
D Aquatic/wildlife diversity. Explain fi ndings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quali ty. Explain: 

Project wetl ands cross or serve as state boundaries. Explain : 

(b) General Flow Relationship with Non-TNW: 
Flow is: ?icJK .~i§t. Explain: 

Surface fl ow is: ~cktis~ 
Characteristics: 

Subsurface fl ow: Pick List. Explain fi ndings: 
D Dye (or other) test perfonned: 

(c) Wetland Ad jacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutt ing 

D Discrete wetland hydrologic connection. Exp lain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximitv (Relationship) to TNW 
Proj ect wetlands are Pick List river miles from TNW. 
Project waters are P ick List aeri al (straight) miles from TNW. 
Flow is from: Pick List. · · 
Estimate approximate location of wetland as within the Pick List floodpl ain. 

(i i) Chemical C haracteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oil fi lm on surface; water quali ty; general watershed 

characteristics; etc.). Explain: 
Identi ty specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check a ll th at a pply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Expl ain findings: 
D Fish/spawn areas. Explain fi ndings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the fo llowing: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical fu nctions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the t r ibutary to determine if they significantly affect the chemical, physical, and biological integri ty 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with a ll of its adj acent 



wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

l. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explai n 
findings of presence or absence of sign ificant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
D Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
.0 . Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): o· Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs . 
. D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
. . D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 

'----------------------------------------------------·----------



indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, an.d have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
D. Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and so ld in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D. If potential wetlands were assessed within the revie~ area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
D. Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

[J Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates fo r non-jurisdictional waters in the review area that do not meet the "Sign ificant Nexus" standard, where such 
a findin g is required fo r jurisdiction (check all that apply): 
D Non-wetland waters (i.e., ri vers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case fil e and, where checked 
and requested, appropriately reference sources below): 
[8] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultan t: 
[8] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[8] Offi ce concurs with data sheets/delineation report. 
D Offi ce does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigabl e waters' study: 
D. U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

[8] U.S. Geological Survey map(s). Cite scale & quad name: Millersville. 
[8] USDA Natural Resources Conservation Service Soil Survey. Citation: Catawba County, NC 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s) : 
D FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (Nati onal Geodectic Vertical Datum of 1929) 
[8] Photographs: [8] Aerial (Name & Date):Google Earth, 2013, 2010, 2009, 2005, 1998, and 1994. 

or D Other (Name & Date): 
D Previous determination(s). Fi le no. and date of response letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
D. Other information (please specify) : 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook . . 

SECTION T: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April13, 2016 

B. DrSTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-00082, City of Asheville/ Nikki Reid 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/pari sh/borough: Buncombe City: Asheville 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 36.609 N, -81.578 W 
Universal Transverse Mercator: 
Name of nearest waterbody: French Broad River 
Name of nearest Traditional Navigable Water (1 W) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 
[:8] Check if map/diagram of review area and/or potential jurisd ict ional areas is/are avai lable upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[:8] Office (Desk) Determination. Date: 4-13-2015 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDlNGS 
A. RHA SECTIO 10 DETERMINATION OF JURISDICTION. 

There Are "navigable waters of the U.S. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

D Waters subj ect to the ebb and flow of the tide. 
[:8] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[:8] Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirect ly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including iso lated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 25 linear feet: 80 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regu lated waters/wetlands (check if app licable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shal l be supported by completing the appropriate sections in Section lii below. 
' For purposes of this form , an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g. , 
typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IJJ.A.l and 2 and Section 
111.0.1.; otherwise, see Section III.B below. 

1. TNW 
Identi fy TNW: 
Summari ze rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent": 

B. CHARACTERISTICS OF TRlBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section lll.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section UI.B.l for the tributary, Section 11LB.2 for any 
onsite wetlands, and Section ill.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rai nfall : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flo ws directly into TNW. 
0 Tributary flo ws through Pick List tributaries before entering TNW. 

Project waters are Pick List ri ver miles fro m TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are :Pick List aeri al (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles fro m RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteri stics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain : 

4 Note that the Instructional Guidebook contains additional information regarding swaJes, di tches, washes, and eros ional features generall y and in the arid West. 
5 Flow route can be described by identi fy ing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then fl ows into TNW. 



T ribu tary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ,Pick List. 

Primary tributary substrate composition (check a ll that apply) : 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain : 

Tributary condition/stability [e.g. , highly eroding, sloughing banks]. 
Presence of run/ri ffle/poo l complexes. Explain: 
Tributary geometry: Pick L ist 
Tributary gradient (approximate average slope) : % 

(c) Flow: 
Tributary provides fo r: P ick L ist 

0 Concrete 
0 Muck 

Explain: 

Estimate average number of flow events in review area/year: P ick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: .Pick List. Exp lain fi ndings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply) : 
0 Bed and banks 
0 OHWM6 (check all ind icators that app ly): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of so i I 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter di sturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant commun ity 
0 other (li st) : 

0 Discontinuous OHWM7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
0 High Tide L ine indicated by: 0 Mean High Water Mark indicated by: 

D oil or scum li ne along shore objects D survey to avai lable datum; 
0 fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tida l gauges 
0 other (list): 

(iii) C hemica l C ha racteristics: 
Characterize tributary (e.g. , water color is clear, di scolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known : 

(iv) Biological C haracteristics. C ha nn el supports (check a ll th a t a pply) : 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other envi ronmentally-sensitive species. Explain findings: 
0 Aquatic/wi ld life diversity. Explain find ings : 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices) . Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies wi ll look for indicators of flow above and below the break. 
7Jbid. 



2. Characteristics of wetlands adjacent to non-TNW th at flow· di rectly or indirectly in to TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Exp lain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explai n: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain : 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oil film on surface; water quality; general watershed characteri stics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check a ll that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensi tive species. Explain findings: 
0 Aquatic/wi ldlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumul ative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed : 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and function s of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biologica l integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations wh en 
evaluating significant nexus include, but are not limited to the volume, duration , and fr equency of the flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capaci ty to carry pollutan ts or 1lood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetl ands (i f any), provide habitat and lifecycl e support functions fo r fi sh and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capaci ty to transfe r nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relati onships to the physical, chemical, or bio logical 

integri ty of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Expla in find ings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence o f significant nexus below, based on the tributary in combination with a ll of its adj acent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findin gs of presence or 
absence of significant nex us below, based on the tributary in combination with all of its adjacent wetlands, then go to Secti on IIT.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TN Ws: linear feet width (ft), Or, acres. 
D Wetlands adj acent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[8] Tributaries ofTNWs where tributaries typically fl ow year-round are jurisdictional. Provide data and rati ona le indicating that tributary 

is perennial: Section lO water of the U. S. Supports fi sh, commercial rafting 

0 Tributaries ofTNW where tributaries have continuous flow " seasonally" (e.g. , typically three months each year) are j uri sdictional. 

Data supporting this conclusion is provided at Section HI. B. Provide rati onale indicating that tributary fl ows seasona lly: 

Provide estimates for jurisdictional waters in the review area (check all that apply) : 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identi fy type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TN W is 

jurisdictional. Data supporting this conclusion is provided at Secti on IIL C. 

Provide estimates for jurisdictional waters within the review area (check all that apply) : 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributari es typically fl ow year-round . Provide data and rati onale 
indicating that tributary is perenni al in Section III.D.2, above. Provide rationale indicating that wetl and is 
directly abutting an RPW: 

8See Footnote# 3. 
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0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 · Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

sim ilar ly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [lNTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide est imates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
D. Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus' standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i. e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section Ili.D.6 of the Instructional Guidebook. 
'
0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 

consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION JV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the appl icant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: NC-Asheville. 
0 USDA Natural Resources Conservation Service Soi l Survey. Citation: Buncombe County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMAIFIRM maps: 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or D Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURTSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by follow ing the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): Apr-i l lS, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-00367, WNC Resort Properties, LLC I Attn.: Tim Rice 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Henderson City: Etowah 
Center coordinates of site (I at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.323699 N, 82.604155 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Gash Creek & UTs of Gash Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows : French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad (06010105) 
[gl Check if map/diagram of review area and/or potential jurisdictional areas is/are availab le upon request. 
D Check if other sites (e.g. , offsite mitigation sites, di sposal sites, etc . .. ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
·1:8J· Office (Desk) Determination. Date: April IS, 2015 
[8J Field Determination. Date(s): March 10, 2015 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINA TJON OF JURISDICTION. 

There An; no "navigable waters of the US. " with in Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[RequiredJ 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [ RequiredJ 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
t8J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1700 linear feet: 10-3 width (ft) and/or acres. 
Wetlands: acn;s. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. No n-regu lated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section Ill .F. 



A. TNWs AND WETLA OS ADJACENT TO TNWs 

The agencies will assert jurisd iction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
IIJ.A. l and Section IlJ.D.l. only; if the aquatic reso urce is a wetl and adjacent to a TNW, complete Sections III.A.l and 2 and Section 
III.D.l.; otherwise, see Section Hl.B below. 

1. TNW 
Identi fy TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacen t" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT AT W) A D ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information rega rdin g characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic re ource is not a TNW, but has year-round (perennial) flow, skip to 
Section IU.D.2. If the aquatic reso urce is a wetland directly abutting a tributary with perennial flow, skip to Section IH.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Co rps districts and EPA 
regions will include in the record any available information that docum ents the existence of a significant nexus between a relatively 
permanent tributary that is not perennia l (and its adj acent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

Jf the waterbod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If th e tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lll.B.l for the tributary, Section lii.B.2 for any 
onsite wetlands, and Section IIJ.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section IJJ.C below. 

I. Characteristics of non-TNWs th at flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rain fa ll : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary tlows directly into 1 W. 
0 Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles (rom TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteri stics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

• Note that the instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g. , tributary a, which fl ows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate) : 
Average width: fee t 
Average depth : feet 
Average side slopes : :Pick List. 

Primary tributary substrate composition (check all that apply) : 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of runlriftle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: P ick L ist 

0 Concrete 
0 Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: P ick List. Characteri st ics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 mu ltiple observed or predicted flow events 
0 water staining 0 abrupt change in plant com muni ty 
0 other (li st): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oi l or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 phys ical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) C hemica l C ha racter istics: 
Characterize tributary (e.g., water color is clear, di scolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biologica l C ha racterist ics. C ha nnel suppo rts (check a ll t hat apply) : 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to tl1e waterbody's fl ow regime (e.g., flow 
over a rock outcrop or tluough a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteri stics: 

Properties: 
Wetland size: acres 
Wetl and type. Explain : 
Wetland quali ty. Explain : 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Exp lain: 

Surface flow is: Pick List 
Characteri stics: 

Subsurface flow: Pick List. Exp lain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hyd rologic connection. Explain: 
0 Ecological connection. Explain : 
0 Separated by berm/barrier. Explai n: 

(d) Proximity (Relationship) to TNW 
Project wetl ands are Pick List river mil es from TNW. 
Project waters are Pick List aerial (straigh t) mi les from TN W. 
Flow is from: Pick List. 
Estimate approximate locati on of wetland as within the Pick List floodpl ain . 

(ii) Chemica l Characteristics: 
Characteri ze wetland system (e.g., water color is clear, brown, oil fi lm on surface; water quality; general watershed characteristics; 

etc.). Expl ai n: 
Identi fy specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffe r. Characteristi cs (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensiti ve species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? CY IN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical fun ctions being performed: 

C. SIGNIFICANT NEXUS DETERMlNA TION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration , and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination wi th its adjacent wetlands (if any), have the capacity to carry pollu tants or fl ood waters to 1NWs, or to 

reduce the amount of pollutan ts or fl ood waters reaching a 1NW? 
Does the tributary, in combination with its adj acent wetlands (if any), provide habitat and lifecycle support functions fo r fi sh and other 
species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW? 

• Does the tributary, in combination with its adjacent wetl ands (i f any), have the capacity to transfer nutrients and organic carbon that 
support downstream food webs? 

• Does the tributary, in combination with its adj acent wetlands (if any), have other relationships to the physical, chemical, or biological 
integrity o f the TN W? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain find ings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findin gs of presence or absence of signifi cant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section Ilf.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of signi fi cant nexus below, based on the tributary in combination with all of its adj acent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adj acent to TN Ws: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[83 Tributaries ofTNWs where tributar ies ty pically fl ow year-round are j urisdictional. Provide data and rationale indicating that tributary 

is perennial: Gash Creek & UTs of Gash Creek exhibits indicators of ordinary high water marks (OHWM) including developed 
bed and bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment 
sorting and deposition , leaf litter washed away. Gash Creek is depicted as a solid blue line on the USGS 7.5 minute 
quadrangle map Horse Shoe and the most current Natural Resource Conservation Service Soil Survey for Henderson County. 
Solid blue line features on these mapping conventions typically represent perennial streams. Perennial flow has been observed 
by Corps representatives during several visits to the Etowah, North Carolina vicinity. 

D Tributaries o fTNW where tributaries have continuous fl ow "seasonally" (e.g. , typically three months each year) are jurisdi ctional. 

Data supporting this conclusion is provided at Section llf.B. Provide rati onale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[83 Tributary waters: 1,700 linear feet 3-10 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody tJ1at is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check al l that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type( s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adj acent wetland s. 

D. Wetlands directly abutting an RPW where tributaries typically fl ow year-round. Provide data and rationale 
indicatin·g that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 
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D. Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tri butary is 
seasonal in Section Ill.B and rationale in Section UI.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area : acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not di rectly abut an RPW, but when considered in combination with the tributary to which they are adj acent and with 

similarly si tu ated adjacent wetlands, have a s ignificant nex us with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for j urisdictional wetlands in the review area : acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in comb ination with th e tributary to wh ich they are adjacent and with 

similarly s ituated adjacent wetlands, have a significant nexus with a TNW are jurisdicti onal. Data supporting thi s conclusion is 
provided at Section Ill . C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdict ional tributary remains juri sdictional. 
D Demonstrate that impoundment was created fTom "waters of the U.S.," or 
D Demonstrate that water meets the criteria fo r one of the categories presented above ( 1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [JNTERST ATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

D wh ich are or could be used by interstate or foreign travelers for recreational or other purposes. 
D [Tom which fi sh or shellfish are or could be taken and so ld in interstate or fore ign commerce. 
D which are or could be used for in dustrial purposes by industries in interstate commerce. 
D Tnterstate isolated waters. Exp lain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed wi thin the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supp lements. 
D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 200 1 Supreme Court deci sion in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

D Waters do not meet the "Sign ifican t Nexus" standard, where such a finding is required for jurisdiction. Explain : 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-juri sdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory bi rds, presence of endangered species, use of water for i1Tigated agTiculture), using best professional judgment (check all 
that apply) : 
D Non-wetland waters (i .e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
D Other non-wetl and waters: acres. List type of aquatic resource: 
D. Wetlands: acres. 

9 To complete the analysis refer to the key in Section 111.0.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts wi ll elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Ad Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION JV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be in cluded in case file and, where checked and 
requested, appropriately reference sources below): 
[8l Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concu rs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8l U.S. Geological Survey map(s). Cite scale & quad name: Horse Shoe. 
[8l USDA Natural Resources Conservation Service Soil Survey. Citation: Henderson County, NC 
0 National wetlands inventory map(s) . Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). Fi le no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other infonnation (please specify) : 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April15, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-00351, City of Hendersonville I Attn.: Brendan Shanahan 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/pari sh/borough: Henderson City: Hendersonville 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.335544 N, 82.468258 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Britton Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad (06010105) 
t8J Check if map/diagram of review area and/or potential jurisdictional areas is/are avail able upon request. 
0 Check if other sites (e.g., offs ite mitigation sites, di sposal sites, etc ... ) are associated with thi s action and are recorded on a di ffe rent JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
t8J Office (Desk) Determination. Date: April 15, 2015 
0 Field Determination . Date(s) : 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US. " within Ri vers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

0 Waters subj ect to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport in terstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters oft he US." within Clean Water Act (CWA) jurisdiction (as defin ed by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply) : 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[gj Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that" flow direclly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flo w directly or indirectly into TN Ws 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TN Ws 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1500 linear feet: 30 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHwM. 
Elevation of established OHWM (if known) : 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain : 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III .F. 



A. TNW s AND WETLANDS ADJACE T TO TNW s 

T he agencies will asse.-t jurisdiction ove.- TNWs and wetla nds adjacent to TNWs. If the aqu atic .-eso u.-ce is a TNW, complete Section 
lii.A.l and Section TTJ.D.l. only; if th e aqu atic .-esou.-ce is a wetla nd adj acent to a TNW, co mpl ete Sections llLA. l and 2 a nd Section 
Ill. D.l. ; othe.-wise, see Sect ion III.B below. 

1. T NW 
Identify TNW: 
Summarize rationale support ing determ ination: 

2. Wetla nd adjacent to TNW 
Summarize rationale supporting conclusion that wetl and is "adjacent": 

B. CHARAC TERISTICS O F TRIBUTA RY (THAT IS NOT A T NW) AND ITS ADJACENT WETLAN DS (LF ANY): 

T his section summarizes info.-mation .-egardin g cha racteristics of th e tributa ry a nd its adj acent wetla nds, if a ny, and it helps determin e 
wheth er o.- not th e standa rds for jurisdiction es tablished und er Rapanos have been met. 

T he agencies will assert jurisdiction ove.- non-navigable tributa ries of TNWs where the tributa.-ies a re " .-elat ively pe.-ma nent waters" 
(RPWs), i.e. tributaries th at typically now yea r-.-ound or have continuous now at least seasonally (e.g., typically 3 months). A wetland 
that directly a buts a n RPW is a lso jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) n ow, skip to 
Section UI.D.2.lfthe aqu atic resource is a wetland directly a bu tting a tributa ry with pe.-ennial now, skip to Section III.D.4. 

A wetla nd th at is adj acent to but th at does not directly a but a n RPW requires a significa nt nex us eva luati on. Co rps districts a nd EPA 
regions will include in the record any avail able informa tion th a t docum ents the ex istence of a significa nt nex us between a rela tively 
pe.-manent tributary th at is not perennial (a nd its adjacent wetlands if any) and a traditiona l naviga ble water, even though a signifi ca nt 
nex us findin g is not requi.-ed as a matter of law. 

If the wate.-body4 is not a n RPW, or a wetla nd directly abu tting a n RPW, a JD will require additiona l data to determin e if th e 
waterbody has a significa nt nexus with a TNW. If th e t.-ibuta ry has adj acent wetla nds, th e significa nt nex us eva luation must consider 
the tributa ry in combination with all of its adjacent wetlands. T his significa nt nexus eva luation that combines, fo.- analytica l purposes, 
the tributa ry and a ll of its adjacent wetla nds is used wheth er th e review area identified in th e JD .-equest is the tributa.-y, o.- its adja cent 
wetlands, o.- both. If the JD covers a tributa ry with adjacent wetla nds, complete Section ITI.B.J fo.- th e tri buta ry, Section 111.8.2 fo.- a ny 
onsite wetla nds, and Section lli.B.3 for a ll wetla nds adj acent to that tributa ry, both onsite a nd offsite. T he dete.-mination whether a 
significa nt nex us exists is determined in Section UI.C below. 

1. C ha racteristics of non-TNWs that n ow directly or indirectly into TNW 

(i) General Area Co nditions: 
Watershed size: Pick L ist 
Drainage area: Pick List 
Average annual rainfa ll : inches 
Average annual snowfall : inches 

(ii) Physica l C ha racteristics: 
(a) Relationship with TNW: 

0 Tributary fl ows directly into TNW. 
0 Tributary fl ows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Proj ect waters are Pick List ri ver miles from RPW. 
Project waters are Pick List aerial (straight) mi les [TOm TN W. 
Project waters are Pick List aerial (straight) miles fTom RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known : 

(b) General Tributary Characteristics (check all that apply): 
Tributa ry is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipu lated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identi fying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then fl ows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stabil ity [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope) : % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other infom1ation on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain : 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings : 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the stream temporarily flows underground, or where the 
01-IWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain : 

Surface flow is: PickList 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Ad jacency Determination wi th Non-TNW: 
0 Directly abutting 
0 Not di rectly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Eco logical connection. Explain: 
0 Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List ri ver miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oi l film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specifi c pol lutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findi ngs: 
0 Fish/spawn areas. Explain findings: 
0 Other envi ronmentally-sensitive species. Explain findings: 
0 Aquatic/wi ldli fe diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the fo llowing: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical fun ctions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristicS and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapan.os Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination wi th its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce th e amount of pollutants or fl ood waters reaching a TN W? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fi sh and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adj acent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section Ill .D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findin gs of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adj acent wetlands, then go to Section lli.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[8] Tributaries ofTNWs where tributaries typically fl ow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial : Britton Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, 
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and 
deposition, leaf litter washed away. Britton Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map 
Hendersonville and the most current Natural Resource Conservation Service Soil Survey for Henderson County. Solid blue 
line features on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps 
representatives during numerous visits to the Hendersonville, North Carolina vicinity . 

. 0 Tributaries of TNW where tributaries have continuous flo w "seasonally" (e.g. , typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indi cating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[g) Tributary waters: 1500 linear feet 30 width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 · Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN W, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting thi s conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rational e 
indicating that tributary is perennial in Section Ill.D.2, above. Provide rationale indicating that wetl and is 
directly abutting an RPW: 

8See Footnote # 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section· III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdicti onal wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

simjJarly situated adjacent wetlands, have a significant nexus with a TNW are jurisid ictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage est imates for jurisd ictional wetlands in the ~eview area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetl ands adjacent to such waters, and have when considered in combination with the tributary to which they are adj acent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the revi ew area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary rem ains jurisdictional. 
0 Demonstrate that impoundment was created from " waters of the U.S. ," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (l-6), or 
0 Demonstrate that water is isol ated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT JNTERSTATE COMMERCE, INCLUDJNG ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or she ll fish are or cou ld be taken and so ld in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain : 
0 Other factors. Explajn: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that app ly): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantia l nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 200 l Supreme Court decision in "SWANCC," the rev iew area would have been regulated based solely on the 
" Migratory Bird Rul e" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a findin g is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potenti al basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
d Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

9 To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
findin g is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
[8] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8] U.S. Geological Survey map(s). Cite scale & quad name: Hendersonville. 
[8] USDA Natural Resources Conservation Service Soil Survey. Citation: Henderson County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law,: 
D. Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of E ngineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 1-(J 
A. REPORT COMPLETION DATE FOR APPROVED J URISDICTIONAL DETERMINATION (JD): r / i..( 
B. DISTRICT OFFICE, FILE NAME, AND UMBER' 5 fr IAJ- )._ 0 ~ !)- 0 0 s-s-r; () 0 p 
Applicant: Redwood Acqu istion, LLC C £ .£.;1f-VJ - {t b f} }' 
Site: Birchwood Commons 
Form for: Jurisdictional Perennia l RPW B, Jurisdictiona l Perennia l RPW E, J urisdicationa l Wetland A, J urisdicationa l Wetland C, 
Jurisdictional Wetland D a nd J urisdicationa l Wetland F. 

C. PROJECT LOCATION AND BACKG ROUND INFO RMATION: 
State:NC County/parish/borough: Cabarrus City: Concord 
Center coordinates of site (!at/long in degree decimal fonnat) : Lat. 35.4090° ;N, Long. -80.66 15° W . 

Universal Transverse Mercator: 
Name of nearest waterbody: Coddle Creek 

Name of nearest Trad itional Navigable Water (TNW) into which the aquatic resource flows: Rocky River 
Name of watershed or Hydrologic Unit Code (HUC): 03040 I 05 Rocky 
1:8] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form . 

D. REVIEW PERFORMED FOR SITE EVALUATIO N (CHECK ALL THAT APPLY): 
O _...Dffice (Desk) Determination. Date: 
0" Field Determination. Date(s): 

SECTION II: SUMMAR Y O F FINDI GS 
A. RHA SECTION 10 DETERMI NATIO O F JURISDICTION. 

There Are no "navigable waters of the U.S. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for us\ to transport interstate or foreign commerce. 

Explain: · 

B. CWA SECTION 404 DETERMINATION O F JURISDICTION. 

There Are "waters of the U.S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. W aters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check a ll tha t apply) : 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
1:8] Relatively permanent waters2 (RPWs) that flow directly or ind irectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
1:8] Wetlands directly abutting RPWs that flow direct ly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area : 
Non-wetland waters: 881 linear feet: 6 width (ft) and/or 0. 123 acres. 
Wetlands: 0.13 acres. 

c. Limits (boundaries) of j urisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applica ble): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months) . 



D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: . 

3 Supporting documentation is presented in Section Ill .F. 



SECTION Ill: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.l and 2 
and Section III.D.l.; otherwise, see Section 111.8 below. 

l. TNW 
Identi fy TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS OT A TNW) AND ITS ADJACENT WETLANDS (lF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lli.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section 111.8.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section lfl.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 200square miles 
Drainage area: 95 acres 
Average annual rainfa ll: 44 inches 
Average annual snowfa ll: 0 inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
[8:1 Tributary fl ows through 2 tributaries before entering TNW. 

Project waters are 10-15 river miles from TN W. 
Project waters are l (or less) ri ver miles from RPW. 
Project waters are 5-10 aerial (straight) miles from TN W. 
Project waters are 1 (or less) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identi fy flow route to TNW5: On-site jurisdictional features flow into an unnamed tributary of Coddle Creek, then to 
Coddle Creek, then to Rocky River (TN W). 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifYing, e.g., tributary a, which flows through the rev iew area, to flow into tributary b, which then flows into TNW. 



------- -------~ 

Tributary stream order, if known: I. 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: [8J Natura l 

D Artificia l (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width : 6 feet 
Average depth: +/-3 feet 
Average side slopes: 2: I. 

Primary tributary substrate composition (check all that app ly): 
[8J Silts [8J Sands 
D Cobbles [8J Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/ stability [e.g. , high ly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Relatively straight 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Seasonal flow 
Estimate average number of flow events in review area/year: 6-10 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: Discrete and confined. Characteristics: 

Subsurface flow : Unknown. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that app ly): 
[8J Bed and banks 
[8J OHWM6 (check a ll indicators that apply): 

D Concrete 
0Muck 

Explain: 

[8J clear, natura l line impressed on the bank D the presence of litter and debris 
[8J changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetat ion matted down, bent, or absent [8J sediment sorting 
[8J leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water stain ing D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Expla in : 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdict ion (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line a long shore objects D survey to availab le datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other ( list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, disco lored, oily film; water quality; genera l watershed characteristics, etc.) . 

Explain: water color is clear - no signs of pollutants. 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricu ltural practices). Where there is a break in the OHWM that is unrelated to the waterbody 's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
71bid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
[8:1 Riparian corridor. Characteristics (type, average width): Forested/25-SOft. 
[8:1 Wetland fringe. Characteristics: Forested wetland areas within abutting RPW floodplains. 
D Habitat for : 

D Federally Listed species. Explain findings : 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity . Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into T W 

(i) Physical Characteristics: 
(a) General Wetland Characterist ics: 

Properties: 
Wetland size : acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: Wetlands located adjacent to perennial and up and downslope of intermittent channels 

having flows resulting from precipitation events. 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection . Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximitv (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water co lor is clear, brown, oil film on surface ; water quality; general watershed 

characteristics; etc.). Explain: 
Identi fy specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): ;. 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings : 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wild li fe diversity. Explain findings:typ ical wetland species - amphibians, etc. 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical function s being performed: Onsite wetlands and jurisdictional 
RPW's provide habitat for herpetofauna and macroinvertebrates. These wetlands have the capaci ty to provide nutrients and organic 
carbon to downstream food webs. Wetlands provide flood storage during rain events and ground water recharge during dry periods. 
The wetlands also trap and filter pollutants before reaching seasonal/perennial RPWs on site and Coddle Creek. 

C. SIG !FICA T NEXUS DETERMJNATIO 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemica l, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw co nnections between the features documented and the effects on the TNW, as identified in the Rapanos Gu idance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical , or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itse lf, then go to Section III .D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section lli.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section Ill .D: 

D. DETERMI ATIONS OF JURISDICTIONAL FI NDI NGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[8J Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Perennial RPW Band E show typical morphology and flow of perennial streams for th is region and the 
detennination is supported by the accompanying Stream Reach Evaluation Form s. 

Tributaries of TN W where tributaries have continuous flow "seasonally" (e.g. , typically three months each year) are. 



0 Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section !II.B. Provide rationale indicating that tributary flows 
seasonally: 

Provide estimates for jurisdictional waters in the rev iew area (check all that apply): 
~ Tributary waters: 881 linear feet 6 width (ft). 
D Other non-wetland waters: acres. 

Identi fy type(s) of waters: . 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is prov ided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft) . 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adj acent wetlands. 

~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetland A and Wetland Care both directly abutting perennial RPW B with no break in 
jurisdiction. Wetland D abuts both perennial RPW Band E with no break in jurisdiction. Wetland F is directly 
abutting perennial RPW E with no break in jurisdiction. 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally ." Provide data indicating that tributary is 
seasonal in Section 111.8 and rationale in Section lii.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.13 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting th is 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment o f a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S .. " or 
0 Demonstrate that water meets the criteria fo r one of the categories presented above ( 1-6), or 
0 1 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTIO OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

8See Footnote # 3. 
9 To complete the analysis re fer to the key in Section 111. 0 .6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Me11wrandum Regarding CWA Act Jurisdiction Following Rapanos. 



--------------------------~~-------

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or fore ign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 ' Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIO AL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland De lineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in " SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the rev iew area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft) . 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a fmding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i .e., rivers, streams): linear feet, width (ft) . 
D Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
181 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
181 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

IZJ U.S. Geological Survey map(s). Cite scale & quad name: 
IZJ. USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
IZJ Photographs: 1:8] Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no . and date of response letter: 



0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Anny Corps of Engineers 

This fo rm should be completed by fo ll owi ng the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April17, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESA W-RG-A, SA W-2015-00738, Kuld eep Maradia 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Union City: Waxhaw 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 34.99214 1, -
80.7 1908 1 
Uni versal Transverse Mercator: 
Name of nearest water body: UT to West Fork Twelvemile Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Uni t Code (HUC): Lower Catawba 
[8] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc .. . ) are associated with this action and are recorded 

on a diffe rent JD form. 

D. REVIEW PERF ORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
[8] Field Determination. Date(s): March 10, 2015 

SECTION IT: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defi ned by 33 CFR part 329) 
in the review area. [Required] 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTIO N. 

There Are "waters of the U.S. " within Clean Water Act (CW A) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

l. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including terri torial seas 
0 Wetlands adjacent to TNWs 
[8] Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estim ate) size of waters of the U.S. in the review a rea: 
Non-wetland waters: 100 linear feet: I width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OBWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applica ble):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ill. F. 



SECTION liT: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section Jli.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections lii.A.l and 2 and Section IJI.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identity TNW: 

Summari ze rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section JIJ.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section UJ.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section JIJ.B.l for the tributary, Section JII.B.2 for any onsite 
wetlands, and Section IIJ.B.3 for all wetl;1nds adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section IJI.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average an nual rainfall : inches 
Average an nual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary fl ows directly into TN W. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) mil es from TN W. 
Project waters are Pick List aerial (straight) miles fro m RPW. 
Project waters cross or serve as state boundaries. Explai n: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional infom1ation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which fl ows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explai n: 
0 Manipulated (man-altered). Explai n: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Exp lain: 

Tributary condition/stability [e.g. , high ly eroding, sloughing banks). 
Presence of run/riffie/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) F low: 
Tributary provides fo r: Pick List 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics : 

Subsurface flow: Pick List. Explain find ings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf li tter disturbed or washed away 
0 sediment deposition 

0 
0 
0 
0 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or pred icted flow events 

0 water staining 0 abrupt change in 
plant community 

0 other (li st): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check al l that 

0 High Tide Line indicated by: 
0 oil or scum line along shore objects 

0 Mean High Water Mark indicated by: 
0 survey to available datum; 

0 fme shell or debris deposits (foreshore) 
0 physical markings/characteristics 

0 physical markings; 
0 vegetation lines/changes in vegetation types. 

0 tidal gauges 
0 other (list): 

(iii) Chem ical C haracteristics: 
Characterize tributary (e.g., water color is clear, discolored, oi ly film; water quality; general watershed 

characteristics, etc.). Explain: 
Identity specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check a ll that apply): 
0 Riparian corridor. Characteristics (type, average width) : 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Jbid. 



0 Wetland fringe. Characteri stics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings : 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: PJ£k List. Explain: 

Surface flow is: Pick List, 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approxi mate location of wetland as within the Pick List floodplain . 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quali ty; general 

watershed characteristics; etc.). Explain : 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings : 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ;pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration , and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the lnstructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetl ands (if any), have the capacity to carry pollutants or fl ood 

waters to TNWs, or to reduce the amount of pollutants or fl ood waters reaching a TN W? 
• Does the tributary, in combination with its adj acent wetlands (if any), provide habitat and li fecycle support function s 

for fi sh and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetl ands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of sign ificant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findin gs of presence or absence of significant nexus below, based on the tributary in 
combination with a ll of its adjacent wetl ands, then go to Section lli.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and prov ide size estimates in review area: 
D TNWs: linear feet width (ft) , Or, acres . 
. D Wetlands adj acent to TN Ws: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
0 Tributari es of TNWs where tributaries typically fl ow year-round are jurisdi ctional. Provide data and rationale 

indicating that tributary is perennial : Feature shows on USGS topographic map as a blue line stream. 
Profess ionals in the field observed flow leve ls and development of bed and bank structures in the 
stream, indicative of perennial. 

D Tributari es ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section lii.B. Provide rationale indicating that 

tributary flo ws seasonally: 

Provide estimates fo r jurisdictional waters in the review area (check all that apply) : 
0 Tributary waters: 100 linear feet 1 width (ft). 
D Other non-wetland waters: acres. 

Identi fy type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 

8See Footnote # 3. 



0 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section lll.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section lll.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section IIT.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with simi larly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. lSOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fi sh or shellfi sh are or could be taken and sold in interstate or foreign commerce. 
0 wh ich are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type( s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

9 To complete the analysis refer to the key in Section lli.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



0 Review area included isolated waters wi th no substantial nex us to interstate (or foreign) commerce. 
0 Prior to the Jan 200 l Supreme Court decision in "SWANCC," the review area would have been regulated based 

so lely on the "Migratory Bird Ru le" (MBR). 
0 Waters do not meet the "Significant Nexus" standard, where such a fi nding is required fo r jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdi ction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water fo r irrigated agricul ture), using 
best professional judgment (check all that apply): 
0 Non-wetland waters (i.e., ri vers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage est imates for non-jurisdictional waters in the review area that do not meet the "Sign ificant Nexus" standard, 
where such a findin g is required for jurisdiction (check al l that apply) : 
0 Non-wetland waters (i.e. , ri vers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shal l be included in case fil e and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submjtted by or on behalf of the appli cant/consultant: 
0. Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Waxhaw. 
0 USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 1 00-year Floodplain Elevati on is: (National Geodectic Verti cal Datu m of 1929) 
~ Photographs: ~ Aeri al (Name & Date):UNK. 

or D Other (Name & Date): 
0 Previous deterrnination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify) : 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT oFFicE, FILE NAME, AND NUMBER: S /1 W' - ;;2 Dl 1.( - 01 i 0 'I m ;4- 1/f)w Jf2L., 
C/? S/1 W- I' b -/l --/1~ 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:NC County/parish/borough: Cabarus City: Midland 

Lat. o:m.S4411~· fti, L6ag. J5 .22563~e ~. Center coordinates of site (!at/long in degree decimal format) : 

-?'rJ, 53 Ut? r ·'3 )"', ':l '2- '-to 7 I Universal Transverse Mercator: 
Name of nearest waterbody: Clear Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Lumber River 
Name of watershed or Hydrologic Unit Code (HUC): 03040 I 05 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc .. . ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): o· Office (Desk) Determination. Date: 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There no "navigable waters of the U. S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required) 

B Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required) 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

TNWs, including territorial seas 
Wetlands adjacent to TNWs 
Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments of jurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland watersg,300 linear feet: 4-6 width (ft) and/or acres. 
Wetlands: acres. 

2. Non-regulated waters/wetlands (check if applicable):3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain : 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g. , typically 3 months). 
J Supporting documentation is presented in Section Ill. F. 



~---------------------- -----------

SECTION Ill: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section IU.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IJI.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

I. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OFTRIDUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.0.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section IJI.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section 111.8.2 for any onsite wetlands, and Section 111.8.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

I. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 
Watershed size: 
Drainage area: 
Average annual rainfall : 
Average annual snowfall: 

inches 
inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary fl ows directly into TNW. 
0 Tributary flows through ck List tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are 
Project waters are 
Project waters are ck List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

IdentifY fl ow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identi fying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



-------------------------------------~~----

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: c:..:::=..===o 

Primary tributary substrate composition (check all that apply): 
0 Silts D Sands 
0 Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain : 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/ ool complexes. Explain : 
Tributary geometry: ck List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ck List 

D Concrete 
0 Muck 

Explain: 

Estimate average number of flow events in review area/year: c:..:.::::::..:= 

Describe flow regime: 
Other information on duration and volume: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM 6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (li st): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oi l or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain : 
IdentifY specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessari ly sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break 
7lbid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetl and fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain fi ndings: 
D Fish/spawn areas. Explain fi ndings: 
D Other environmentally-sensitive species. Explain fi ndings: 
D Aquatic/wildlife diversity. Explai n findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ck List. Explain: 

Surface flow is: ii.U:&,ji~G:Y 
Characteristics: 

Subsurface fl ow: Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain : 
D Ecological connection. Explain : 
D Separated by berm/barrier. Explain: 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g. , water color is clear, brown, oil fi lm on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply}: 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain fi ndings: 
D Fish/spawn areas. Explain fi ndings: 
D Other environmentally-sensi tive species. Explain fi ndings: 
D Aquatic/wi ldlife diversity. Explain fi ndings: 

3. Characteristics of all wetlands adjacent to the tributary (if ancl'o-:--=--
AII wetland(s) being considered in the cumulative analysis: ck List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (Y /N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapa11os Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section lll.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section lii.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically fl ow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial : 
D Tributaries ofTNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are 

jurisdictional. Data supporting this concl usion is provided at Section III. B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 

B Tributary waters: 2,300 linear feet4-6 width (ft). 
Other non-wetland waters: acres. 
Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

B Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section 111.8 and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 

B Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

B which are or could be used by interstate or foreign travelers for recreational or other purposes. 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 

0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3. 
9 To complete the analysis refer to the key in Section 111.0.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memora11dum Regardi11g CWA Act Jurisdictio11 Fol/owi11g Rapa11os. 



--------~ 

Provide estimates for jurisdictional waters in the review area (check all that apply): 

B Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURJSDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

B Waters do not meet the "Significant Nexus" standard, where such a finding is required for j uri sdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i .e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet, 
0 Lakes/ponds: acres. 

width (ft). 

B. Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
J8l Data sheets prepared/submi tted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

B 
Data sheets prepared by the Corps: 
Corps navigable waters ' study: 
U.S . Geological Survey Hydrologic Atlas: 
0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

181 U.S. Geological Survey map(s). Cite scale & quad name: 

0

181 US DA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 

State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
D I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs:~ Aerial (Name & Date) : 

or 0 Other (Name & Date): 

B 
Previous determination(s). File no. and date of response letter: 
Applicable/supporting case law: 

D 
Applicable/supporting scientific literature: 
Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Anny Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April17, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESA W-RG-A, Robert Love Trust, SA W-2015-00308 

C. PROJECT LOCATION AND BACKGROUND INFORMATION : 
State: NC County/pari sh/borough: Mecklenburg City: Charlotte 
Center coordinates of site (!at/long in degree decimal format): 35.2903,-80.914 
Universal Transverse Mercator: 
Name of nearest waterbody: Gum Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba(3050 10 I) 
0 Check if map/d iagram of revi ew area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc . .. ) are associated with thi s action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8J Office (Desk) Determination. Date: April 17, 2015 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~fckList "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required) 

[8l Waters subject to the ebb and flow of the tide. 
0 . Waters are presently used, or have been used in the past, or may be susceptib le fo r use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ;pick Li~t "waters oft he US." within Clean Water Act (CWA) jurisd iction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[8l Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or in trastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 405 linear feet: 10 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based o"n: J>i!; _~-~i~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain : 

SECTION III: CWA ANALYSIS 
A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lll below. 
2 For purposes of this fonn , an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g. , typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IIJ.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections JII.A.l and 2 
and Section IIJ.D.l.; otherwise, see Section IIJ.B below. 

1. TNW 
IdentifY TN W: 

Summarize rationale supporting determination : 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section IIJ.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the water bod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. Ifthe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIJ.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: ;J>ick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TN W: 

D Tributary flows directly into TNW. 
0 Tributary flows through PfckList tributaries before entering TNW. 

Project waters are Pick Lis~ river miles from TNW. 
Project waters are Pick Lis~ river miles from RPW. 
Project waters are Pick Lis~ aerial (straight) miles from TN W. 
Project waters are ~is:k L!~~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain : 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g. , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate): 
Average width : feet 
Average depth: feet 
Average side slopes: !1'~~~1i.s!. 

Primary tributary substrate composition (check all that apply): 
D Silts 0 Sands 
0 Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riftle/pool complexes. Explain: 
Tributary geometry: ~.!,: .Kl-1~1 
Tributary grad ient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~i,:kJ,:ist 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pic~.List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~~ci{~isf,. Characteristics: 

Subsurface flow: Pick LiSt. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OI-IWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence oflitter and debris 
D changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away D scour 
D sediment deposition 0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
D High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

D oil or scum line along shore objects 0 survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, di scolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain fmdings: 
0 Aquatic/wildlife diversi ty. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g. , flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland qual ity. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain : 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutt ing 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland ·as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fi lm on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that ap ply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findi ngs: 
0 Other environmentally-sensitive species. Expl ai n findi ngs: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
Al l wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the fo llowing: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, phys ical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fi sh and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section Ill.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0. Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
0 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 

,[~~1 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 
Data supporting this conclusion is provided at Section Ill. B. Provide rationale indicating that tributary flows seasonally: Based on the 
geomorphological, biological and hydrological charactoristics of the stream provided by the consultant and verified in the field 
by the COE. See the corresponding Stream Quality Assessment Worksheets for more information on channel characteristics. 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[81. Tributary waters: 405 linear feet 10 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetl and waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 

8See Footnote# 3. 
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0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
0 · Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section lll.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a sign ificant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with sim il arly situated adj acent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

o· which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or cou ld be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that app ly): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Revi ew area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

_
0
0 __ ·.· Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisd ictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e. , presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 : Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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0 Lakes/ponds: acres. 
0 Other non-wetland waters: 
0 Wetlands: acres. 

acres. List type of aquatic resource: 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 ' Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[8J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:. 
[8J Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[8J Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
.0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit I-IUC maps. 

[8J U.S. Geological Survey map(s). Cite scale & quad name: NC-Mountain Island Lake 
0 USDA Natural Resources Conservation Service Soil Survey. Citation: 
[8J National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[8l· Photographs: [8J Aerial (Name & Date) :UNK. 

or [8J Other (Name & Date):UNK. 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify) : 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U. S. Army Corps of Engineers 

Thi s fo rm should be completed by following the in structions provided in Section IV of the ID Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April16, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-00709, New River Falls Property Owners Association 
Inc./Jerry Miller 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/pari sh/borough : Watauga City: Blowing Rock 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 36.1293 N, -81.6699 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Middle Fork South Fork New River 
Name of nearest Traditional Navigabl e Water (TNW) into which the aquatic resource flows: NeIll) 
Name of watershed or Hydrologic Unit Code (HUC): New 
~ Check if map/diagram of rev iew area and/or potenti al jurisdictional areas is/are avail abl e upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc . . . ) are associated with thi s action and are recorded on a different JD 

fo rm. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Offi ce (Desk) Determination. Date:~ !81,.. lf -) 1.?-{S 
D. Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters oft he U.S." within Ri vers and Harbors Act (RHA) j uri sdiction (as defin ed by 33 CFR part 329) in the review area. 
[Required] 

0 Waters subj ect to the ebb and fl ow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US." within Clean Water Act (CWA) jurisdiction (as defi ned by 33 CFR part 328) in the review area. [Required] 

I. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adj acent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly pr indirectly into TNWs 
0 Wetlands directly abutting RPWs that fl ow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly in to TN Ws 
0 Wetlands adj acent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetl ands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 365 linear feet: 5 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of establi shed OHWM (if known) : 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potential ly jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdi ctional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous fl ow at least "seasonal ly" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



Provide acreage estimates for non-juri sd ictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
findin g is required for jurisdiction (check all that apply): 
D, Non-wetland waters (i.e., ri vers, streams): linear feet, width (ft). 
D. Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case fi le and, where checked and 
requested, appropriately reference sources below): 
[8] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
D. Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters' study: 
D. U.S. Geo logical Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

[8]. U.S. Geo logical Survey map(s). Cite scale & quad name: NC-Boone. 
D USDA Natural Resources Conservation Service Soil Survey. Citation: Watauga County, NC 
D National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D 1 00-year Floodplain Elevati on is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
D Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flo w "seasonally." Provide data indicating that tributary is 
seasonal in Section lli.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that now directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adj acent and wi th 

similarly situated adjacent wet lands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adj acent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S .," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fi sh or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identi fy type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or fore ign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i .e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

9 To complete the analys is refer to the key in Section lll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



----------------------

evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutan ts or flood waters to TNWs, or to 

reduce the amount of pollutants or fl ood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetl ands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young fo r species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? ' 
• Does the tributary, in combination with its adj acent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non~RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Expl ai n findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section lll.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with a ll of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[8J Tributaries ofTNWs where tributaries typicall y flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Creek is a blue line stream on the USGS topographic map, Drexel Quad which in North Carolina means it flows more 
than 3 months out of the year making it a perennial stream . AND professionals observed flow in the field. · 

D Tributaries of TNW where tributaries have continuous fl ow "seasonally" (e.g. , typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B . Provide rationale indicating that tributary fl ows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft) . 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adj acent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 

8See Footnote # 3. 



D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick Lis't 
Characteristics: 

Subsurface flow: Pick List. Explain fmdings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain : 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are :Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain : 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for : 

0 Federally Listed species. Explain findings : 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumul ative analysis: fick List 
Approximately ( ) acres in total are being considered in the cumulat ive analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 



0 Manipulated (man-altered). Exp lain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain : 
Tributary geometry: P\ck List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: ,Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteri stics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check a ll that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that app ly): 

0 clear, natural line impressed on the bank 0 the presence of litter and debri s 
D changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving D the presence of wrack line 
0 vegetation matted down, bent, or absent D sediment sorting 
0 leaf litter disturbed or washed away D scour 
0 sediment deposition D multiple observed or predicted flow events 
0 water staining D abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisd iction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oi l or scum line along shore objects 0 survey to avai lable datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list) : 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oi ly film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessari ly sever jurisdiction (e.g. , where the stream temporarily flows underground, or where the 
01-!WM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g. , flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
' Ibid. 



- - - ------~~~~~~~~~~~~~-

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
llf.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IH.A.l and 2 and Section 
IIJ.D.l.; otherwise, see Section IU.B below. 

1. TNW 
Identity TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACE T WETLANDS (IF A Y): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic reso urce is not a TNW, but has yea r-round (perennial) flow, skip to 
Section UI.D.2. If the aquatic reso urce is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of Jaw. 

Jf the water bod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. [fthe tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIJ.B.l for the tributary, Section JIJ.B.2 for any 
onsite wetlands, and Section lll.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section lll.C below. 

J. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explai n: 

Identity flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteri stics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional in fonnation regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identi fy ing, e.g., tributary a, which flows through the review area, to fl ow into tributary b, which then fl ows into TNW. 



APPROVED JURJSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

Thi s form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (ID): April 16, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-00352, Town of Franklin I Attn.: Summer Woodward 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon City: Franklin 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.179513 N, 83.388988 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Crawford Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows : Little Tennessee River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are avai lable upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with th is action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: April 16, 2015 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Ind icate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[8l Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 600 linear feet: 17 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisd iction based on: I:stablished by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section 111 below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section liJ.F. 



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
ill.A.l and Section Ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ill.A.l and 2 and Section 
Ill.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determinati on: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetl and is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section lli.D.2. (f the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section lli.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section UI.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average ann ual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary fl ows through f ick List tributaries before entering TNW. 

Project waters are Pick List river miles fro m TNW. 
Project waters are :Pick List river miles fro m RPW. 
Project waters are Pick List aerial (straight) miles [Tom TNW. 
Project waters are Pick Lis~ aerial (straight) mil es from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identify fl ow route to TNW5
: 

Tributary stTeam order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artific ial (man-made). Explain: 
D Manipulated (man-altered). Explain : 

Tributary properties wi th respect to top of bank (estimate): 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identify ing, e.g., tributary a, which flows through the review area, to fl ow into tributary b, which then flows into TNW. 



Average width: feet 
Average depth: fee t 
Average side slopes: P ick List. 

Primary tributary substrate composition (check all that apply): 
D Sil ts D Sands 
D Cobb les D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain : 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffl efpool complexes. Explain : 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0 Muck 

Explai n: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick L ist. Explain findings: 
D Dye (or other) test performed: 

Tri butary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply) : 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of so il D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter di sturbed or washed away D scour 
D sediment deposition D mu ltiple observed or predi cted fl ow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain : 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
D High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (li st): 

(iii) Chemical C haracteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film; water quali ty; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biologica l Characteristics. Chann el supports (check all th at apply) : 
D Riparian corridor. Characteri stics (type, average width): 
D Wetland fringe. Characteri stics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish! pawn areas. Explai n findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain find ings: 

2. Characteristics of wetlands adj acent to non-TNW that flow directly or indirectly into TNW 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agri cultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid . 



(i) Physical Characteristics: 
(a) General Wetland Characteri sti cs: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain : 

Surface fl ow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain fi ndings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection . Explain: 
D Ecological connection. Explain : 
D Separated by berm/barrier. Explain : 

(d) Proximitv (Relationship) to TNW 
Project wetlands are Pick List ri ver miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is fro m: pick List. 
Estimate approximate location of wetl and as within the Pick List flood plain. 

(ii) Chemical Characteristics: 

- - -- - ------------

Characterize wetland system (e.g., water co lor is clear, brown, oil fi lm on surface; water quali ty; general watershed characteristics· 
etc.). Explain : 

Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffe r. Characteristics (type, average width): 
D Vegetati on type/percent cover. Explain : 
D Habitat fo r: 

D Federal ly Listed species. Explain fi ndings: 
0 Fish/spawn areas. Explain findin gs: . 
D Other environmentally-sensitive species. Explain fin dings: 
D Aquatic/wildl ife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
Al l wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the fo ll owing: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, ph ysical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 



Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or fl ood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other function s observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findin gs 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findin gs for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findin gs of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IIT.D: 

D. DETERMINA TIO S OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TN Ws: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
t8J Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perenni al: Crawford Branch exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, 
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and 
deposition, leaf litter washed away. Crawford Branch is depicted as a solid blue line on the USGS 7.5 minute quadrangle map 
Franklin and the most current Natural Resource Conservation Service Soil Survey for Macon County. Solid blue line features 
on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps 
representatives during numerous visits to the Franklin, North Carolina vicinity. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
t8J Tributary waters: 600 linear feet 17 width (ft). 
D Other non-wetland waters: acres. 

fdentii)' type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section HI. C. 

Provide estimates for jurisdi ctional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identi fy type(s) of waters : 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section JII.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 



D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

sim il arly situated adjacent wetlands, have a sign ificant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjace nt to non-RPWs that flow directly or indirectly into TNWs. 
0 ' Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

simi larly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting thi s conclusion is 
provided at Section III.C. 

Provide estimates for jurisd ictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains j urisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from whi ch fish or shellfi sh are or could be taken and sold in interstate or foreign commerce. 
0 wh ich are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Exp lain: 
0 Other factors. Explain: 

Identify water body and summarize rationa le supportin g determination: 
Provide estimates fo r jurisdictional waters in the review area (check al l that apply): 
0 Tri butary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 200 l Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is requi red for juri sd iction. Explain: 
0 Other: (exp lain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agricu lture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the rev iew area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply) : 

9 To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 Non-wetland waters (i.e., rivers, streams): linear fee t, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case fil e and, where checked and 
requested, appropriately reference sources below): 
·[gl Maps, plans, plots or pl at submitted by or on behalf of the applicant/consul tant: 
0 Data sheets prepared/subm itted by or on behalf of the applicant/consul tant 

0 Offi ce concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[gl U.S. Geological Survey map(s). Cite scale & quad name: Franklin. 
[gl USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s) : 
0 FEMAIFIRM maps: 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous detenninatioo(s). Fil e no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other infonnation (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURJ SDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fo rm should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION J: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April15, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-000074, Wilkes Saluda Lakes, LLC I Attn.: Elizabeth 
Burdett 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State : NC County/parish/borough: Henderson Ci ty: Green River Township 
Center coordinates of site (I at/long in degree decimal fo rmat): Latitude & Longitude in Decimal Degrees: 35.218598 N, 82.368183 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT of North Pacolet River 
Name of nearest Trad itional Navigabl e Water (TNW) into which the aquatic resource fl ows: Broad River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad (03050105) 
t8J Check if map/diagram of review area and/or potential jurisd ict ional areas is/are availab le upon request. 
0 Check if other sites (e.g., offsite mitigation si tes, disposal sites, etc . .. ) are associated with this action and are recorded on a different JD 

fo rm. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
t8J Office (Desk) Determination. Date: Aprill5, 2015 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

0 Waters subj ect to the ebb and fl ow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or fo reign commerce. 

Explain: 

B. CWA SECTION 404 DETERMJNA TION OF JURISDICTION. 

There Are "waters oft he US. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
t8J Relatively permanent waters2 (RPWs) that ll ow directly or indirectly into TNWs 
0 Non-RPWs that fl ow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or ind irect ly into TNWs 
0 Wetlands adjacent to but not directly abutt ing RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly in to TNWs 
t8J Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 900 linear feet: 3-6 width (ft) and/or 1 acres, open water impoundment. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of estab li shed 01-IWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Expl ain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lli below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g. , 
typically 3 months). 
3 Supporting documentation is presented in Section liT .F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A. l and Section IU.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ili.A.l and 2 and Section 
III.D.L; otherwise, see Section III.B below. 

1. TNW 
Identify TN W: 
Summarize ration ale supporting determination : 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. lfthe aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.l for the tributary, Section Ill.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section HT.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual ra in fall : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TN W. 
D Tributary fl ows through Pick List tributaries before entering TNW. 

Project waters are Pick List ri ver miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identi fy fl ow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that appl y): 
Tributary is: D Natural 

D Artificial (man-made). Explain : 
D Manipulated (man-altered). Explain : 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a., which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stabi li ty [e.g., highly eroding, slough ing banks]. 
Presence of run/riffle/pool complexes. Explain : 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope) : % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe Oow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteri stics: 

Subsurface flow: Pick List. Explain findin gs: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soi l 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetat ion matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sed iment deposition 0 multiple observed or predicted Oow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Di scontinuous OHWM7 Explain: 

If factors other than the OHWM were used to detem1ine lateral extent ofCWA jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to avai lab le datum; 
0 fine shell or debri s deposits (foreshore) 0 physical markings; 
0 physical markings/characteri stics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other ( li st): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily fi lm; water quality; general watershed characteristics, etc.). Explain : 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for : 

0 Federally Listed species. Explain findin gs: 
0 Fish/spawn areas. Exp lain findings: 
0 Other environmentally-sensitive species. Explai n findin gs: 
0 Aquatic/wildlife diversity. Explain findin gs: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM t11at is unrelated to the waterbody's flow regime (e.g. , flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



2. C haracteristics of wetla nds adj acent to non-TNW that fl ow directly or indirectly in to TNW 

(i) Phys ica l C harac teri stics : 
(a) General Wetland Characteristics: 

Properties: 
Wetland size : acres 
Wetland type. Explain: 
Wetland quali ty. Explain : 

Project wetlands cross or serve as state boundaries. Explai n: 

(b) General Flow Relationship with Non-TN W: 
Flow is: Pick List. Explain : 

Surface fl ow is: Pick L ist 
Characteristics: 

Subsurface Dow: Pick List. Explain findings: 
D Dye (or other) test perform ed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection . Explain: 
D Ecological connection. Explain : 
D Separated by berm/barrier. Explain : 

(d) Proxim ity (Relationship) to TNW 
Project wetlands are Pick List river mi les from TNW. 
Project waters are Pick List aerial (straight) mi les (TOm TN W. 
Flow is from: Pick List. 
Estimate approx imate location of wetl and as with in the Pick List 1loodplain. 

(ii) C hemical C ha racteristics : 
Characterize wetland system (e.g. , water color is clear, brown, oil fi lm on surface; water quality; general watershed characteristics; 

etc.). Explain : 
Identify specific poll utan ts, if known: 

(iii) Biological C ha racteristics. W etla nd supports (c heck a ll th at a pply): 
D Riparian bu ffe r. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain : 
D Habitat for : 

D Federal ly Li sted species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensit ive species. Ex plain find ings: 
0 Aquatic/wild li fe d iversity. Explain find ings: 

3. C ha racteristics of a ll wetla nd s adjace nt to th e tributa ry (if any) 
All wetland(s) being considered in the cumu lative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cum ulati ve ana lysis. 

For each wetland, speci fy the following: 
Directly abuts? (YIN) Size (in acres) Di rectly abuts? (YIN) 

Summarize overall biological, chemical and physical fu ncti ons being perfom1ed: 

C. SIGN IFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nex us an alys is will assess the flow cha ra cteristics a nd fun ctions of the tributary itself a nd th e function s perform ed by a ny 
wetla nds adj acent to th e tributa ry to determin e if th ey signifi ca ntly a ffect th e chemica l, physica l, a nd biologica l integrity of a TNW. 
For each of the followin g situati ons, a significant nex us ex ists if th e tribu ta ry, in com bination with a ll of its adj acent wetla nds, has more 
th a n a speculative or insubstantial effect on the chemical , physica l a nd/or biological integrity of a TNW. Considerations wh en 
evalu ating significant nex us include, but a re not limited to the volume, durati on, and frequency of the fl ow of water in the tributa ry a nd 
its prox imity to a TNW, a nd th e fun ctions perform ed by the tributary a nd a ll its adj acent wetla nds. It is not appropri ate to determine 
significa nt nexus based solely on a ny specific threshold of distance (e.g. between a tributa ry and its adj acent wet la nd or between a 



t ributa ry a nd th e T NW ). S imila rly, the fact an adj acent wetla nd lies within or outs ide of a floodpl a in is not solely determin a tive of 
significa nt nex us. 

Draw connections between th e features docum ented a nd th e effects on the T W, as identified in t he Rapanos G uid a nce and discussed in 
the Instructiona l G uid eboo k. Factors to consider include, for exa mple: 
• Does the tri butary, in combination with its adj acent wetlands (if any), have the capacity to carry pollutants or fl ood waters to TNWs, or to 

reduce the amount of po llu tants or flood waters reach ing a TNW? 
• Does the tributary, in combinat ion with its adj acent wetlands (if any), provide habi tat and li fecycle support functions for fi sh and other 

species, such as feeding, nesti ng, spawn ing, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to transfer nutri ents and organic carbon that 

support downstream food webs? 
• Does the tributary, in combinati on with its adj acent wetlands (if any), have other relationships to the physical, chemical, or bio logica l 

integrity of the TNW? 

Note: the a bove list of co nsidera tions is not inclusive a nd oth er fun ctions observed or kn own to occur should be documented be low: 

1. Significant nexus findin gs for non-RPW t ha t has no adjacent wetlands a nd fl ows directly or indirectly into TNWs. Explain fi ndi ngs 
of presence or absence of signifi cant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findin gs fo r non- RPW and its adj acent wetlands, wh ere the non-RPW fl ows di rectly or indirectly into T NWs. 
Ex plain find ings of presence or absence of significant nex us below, based on the tributary in combination with all of its adj acent wetlands, 
then go to Section III. D: 

3. Significant nex us findin gs for wetla nds a dj acent to a n R P W but t ha t do not directly a bu t th e RPW . Expl ain findin gs of presence or 
absence of signifi cant nexus below, based on the tributary in combination with all of its adj acent wetlands, then go to Secti on II l.D: 

D. DETERMINATlONS OF JU RISDICTIO NAL F INDI NGS. TH E SU BJECT WATERS/WETLANDS AR E (CHECK ALL THAT 
APPLY): 

l. TNWs and Adj acent W etla nds. Check all that apply and provide size estimates in review area: 
D TNWs: lin ear feet width (ft) , Or, acres. 
D Wetlands adj acent to TNWs: acres. 

2. RPWs th at fl ow directly or indirectly into TNW s. 
~ Tributaries of TNWs where tributaries typica lly fl ow year-round are jurisdictional. Prov ide data and rationale indicating that tributary 

is perenn ial: UT of North P acolet River exhibits indicators of ordin a ry high water ma rks (O HWM) including developed bed 
a nd ba nk, sco ur, prese nce of aqua tic life, presence of litter and debris, destruction of terres tria l vegeta tion, sedim ent sorting 
and deposition, lea f litter was hed away. UT of No r th P acolet River is depicted as a solid blue line on th e USGS 7.5 minute 
quadra ngle ma p Salud a a nd the most current Natura l Reso urce Conserva ti on Service So il Survey for Henderson Co un ty. 
Solid blue line features on t hese mapping conve ntions ty pica lly represent pere nnia l strea ms. 

0 Tributar ies of TNW where tributaries have continuous fl ow "seasonally" (e.g. , typicall y three months each year) are jurisdicti onal. 

Data supporting thi s conclusion is provided at Section II I. B. Provide rationale indicating that tributary fl ows seasonally: 

Provide estimates .for ju risdictional waters in the review area (check all that apply): 
~ Tributary waters: 900 linear fee t 3-6 width ( ft) . 
~ Other non-wetl and waters: I acres. 

Identi fy type(s) of waters: Open water impoundm ent. 

3. Non-RPWs8 th a t fl ow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but fl ows d irec lly or indirectly into a TNW, and it has a significant nexus with a TN W is 

jurisdictiona l. Data supporting this conclusion is provided at Section IJ I.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetla nds directly abutting a n RPW th a t flow direct ly or indirectly into TNWs. 
0 Wetlands direct ly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries ty pically flow year-round . Provide data and rationale 
indicating that tributary is perenni al in Section JII. D.2, above. Provide rationale indicating that wetl and is 
directly abutting an RPW: 

8See Footnote# 3. 
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D Wetlands directly abutting an RPW where tributaries typically flow "seasonall y." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section IU.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

sim il arly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting thi s conclusion is 
provided at Section HI. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a signifi cant nexus with a TNW are jurisdi ctional. Data supporting this conclusion is 
provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisd ictional. 
D Demonstrate that impoundment was created from "waters of the U.S. ," or 
[gJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), the impoundment in the project area is an 

impoundment of an UT to the North Paco let River, a PPW. or 
D Demonstrate that water is iso lated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADA TrON 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfi sh are or could be taken and sold in interstate or forei gn commerce. 
0 wh ich are or could be used for industri al purposes by industries in interstate commerce. 
0 Interstate iso lated waters. Explain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the revi ew area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D. Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, iNCLUDiNG WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within th e review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substanti al nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area wou ld have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above) : 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply) : 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft) . 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

9 To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check a ll that a pply - checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
[8]· Maps, plans, plots or plat submitted by or on behalf of the app licant/consu ltant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineat ion report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8] U.S. Geological Survey map(s). Cite scale & quad name: Sa lu da. 
[8] USDA Natu ral Resources Conservation Service So il Survey. Citation: Hend erson Co un ty, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter : 
0 Appl icab le/supporting case Jaw: 
0 Appl icable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED ruRISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 17, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2014-02149, Wildwood Gardens Home Owners Association I 
Attn.: Peggy Rosencrance 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Henderson City: Fletcher 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.430485 N, 82.525750 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Higgins Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad (06010105) 
[8] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D. Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8] Office (Desk) Determination. Date: April 16, 2015 
D Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Ar.!! ."~ "navigable waters of the U S " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

D Waters subject to the ebb and flow of the tide. 
D. Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Arj "waters oft he U S " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the re~iew area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
·[8] Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 900 linear feet: 20 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~:fapj~~e'd'!>£Q!f\VM: 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fom1, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section lli.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IU.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination : 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapan.os have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.I for the tributary, Section III.B.2 for any 
onsite wetlands, and Section ill.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: Pick List 
Drainage area: :Pjc~Lj~t 
Average annual rainfall : inches 
Average annual snowfall : inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through J.:i.<:!l 11~! tributaries before entering TN W. 

Project waters are Pick -L ist river miles from TNW. 
Project waters are Pick Lis~ river miles from RPW. 
Project waters are Pick List aerial (straight} miles from TNW. 
Project waters are Pick List, aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known : 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g. , tributary a, which fl ows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: }?iCk Ljst. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ~jck:f.Xs! 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain : 

Tributary provides for: EicfLis! . ... . 
Estimate average number of flow events in review area/year: J:iick List 

Describe flow regime: 
Other information on duration and volume: 

Su rface flow is: )>i~:LJ~t. Characteristics: 

Subsurface flow: ~ick.Ps~. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to avai lable datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily fi lm; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings : 
0 Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g. , flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
71bid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explai n: 
Wetland quality. Explain : 

Project wetlands cross or serve as state boundaries. Explain : 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick Lis~. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
0 Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain : 
0 Ecological connection. Explain: 
0 Separated by benn!barrier. Explain: 

(d) Proximi ty (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as withi n the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oi l fi lm on surface; water quality; general watershed characteristics; 

etc.). Explain : 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environ mentally-sensitive species. Explain findin gs: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with a ll of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration , and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawni ng, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Exp lain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IIT.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
181. Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Higgins Branch exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, 
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and 
deposition, leaf litter washed away. Higgins Branch is depicted as a solid blue line on the USGS 7.5 minute quadrangle map 
Skyland and the most current Natural Resource Conservation Service Soil Survey for Henderson County. Solid blue line 
features on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps 
representatives during visits to the Fletcher, North Carolina vicinity. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[gl Tributary waters: 900 linear feet 20 width (ft) . 
. D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 . Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3. 



D Wetlands directly abutti ng an RPW where tributaries typically now "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section III.D.2, above. P rovide rationale indicating that wetl and is directly abutting an 
RPW: 

Provide acreage estimates fo r jurisdictional wetl ands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that now directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adj acent and with 

similarly situated adj acent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting thi s conclusion is 
provided at Section III. C. 

Provide acreage estimates fo r jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that now directly or indirectly into TNWs. 
D Wetlands adj acent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting thi s conclusion is 
provided at Section Ill .C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( l-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreati onal or other purposes. 
D from which fi sh or shellfi sh are or could be taken and sold in interstate or fo reign commerce. 
D which are or could be used for industrial purposes by industries in in terstate commerce. 
D Inte rstate isolated waters. Explain : 
D Other factors. Explain : 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identi fy type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland. 

Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or fo reign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the rev iew area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

D Waters do not meet the "Significant Nexus" standard, where such a finding is required fo r jurisdiction. Explain: 
D Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors ( i. e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best profess ional judgment (check all 
that apply): 
D Non-wetland waters (i. e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres . 
. 0 Other non-wetland waters: acres. Li st type of aquatic resource: 
D Wetlands: acres. 

9 To complete the analys is refer to the key in Section Ill.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Sign ificant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case fil e and, where checked and 
requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Skyland. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Henderson County, NC 
D National wetlands inventory map(s). Cite name: 
D · State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify) : 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDfCTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fo rm should be compl eted by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April16, 2015 

B. DlSTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-00349, Land Trust for the Little Tennessee, Inc. I Attn.: 
Sharon Taylor 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon City: Otto 
Center coordinates of si te (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.068781 N, 83.386163 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Little Tennessee River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Un it Code (HUC): Upper Little Tennessee (06010202) 
[8J Check if map/di agram of review area and/or potential jurisdictional areas is/are avai lab le upon request. 
0 Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

fom1. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8J Office (Desk) Determination. Date: Aprill6, 2015 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport in terstate or fore ign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

L Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

[8J TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
0 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flo w directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisd ictional waters 
0 Isolated (in terstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1000 linear feet: 85 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~stablished by OHWM. 
Elevation of established OHWM (ifknown): 

2. Non-regulat.ed waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain : 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section Ill.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
Ill.A.l and Section liT. D. I. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.l and 2 and Section 
IU.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identi fy TNW: Little Tennessee River. 
Summarize rationale supporting determination: Large watershed, waterway can and has and does support navigation of non

motorized boats . 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (fF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section JlJ.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TN W. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TN W. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identify fl ow route to TN W5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain : 
D Manipulated (man-altered). Explain: 

'Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and eros ional features generally and in the arid West. 
5 Flow route can be described by identify ing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width : feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condi tion/stability [e.g., highly eroding, sloughing banks]. 
Presence of runlri ftle/pool complexes. Explain : 
Tributary geometry: Pic~ List 
Tribu tary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides fo r: Pick List 

D Concrete 
0 Muck 

Explain : 

Estimate average number of fl ow events in review area/year: .Pick List 
Describe fl ow regime: 

Other info rmation on duration and volume: 

Surface flow is : ~ick List. Characteristics : 

Subsurface fl ow: Pick List. Expl ain fi ndings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all ind icators that apply) : 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soi l D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf li tter di sturbed or washed away D scour 
D sediment deposi tion D multiple observed or predicted fl ow events 
D water staining D abrupt change in plant communi ty 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAj uri sdiction (check all that apply) : 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore obj ects D survey to available datum; 
D fi ne shell or debri s deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, o ily film ; water quality; general watershed characteri stics, etc.). Explain : 

Identify specific pollu tants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply) : 
D Riparian corridor. Characteristics (type, average width}: 
D Wetland fri nge. Characteri sti cs: 
D Habitat for: 

D Federally Listed species. Explain find ings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensiti ve species. Explain fmdings : 
D Aquatic/wildlife diversi ty. Expla in fi ndings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's fl ow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7fb id. 
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2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quali ty. Explain: 

Project wetlands cross or serve as state boundaries. Explai n: 

(b) General Flow Relationship with Non-TN W: 
Flow is: f.ick Li~. Explain : 

Surface flow is: ? .ick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

0 Discrete wetl and hydrologic connection. Explain: 
D Ecological connection. Explain : 
0 Separated by berm/barrier. Explain : 

(d) Prox imity (Relationship) to TNW 
Project wetlands are fick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TN W. 
Flow is from: Pick List. 
Estimate approximate locati on of wetland as within the Pick List fl oodplain . 

(ii) Chemical Characteristics: 
Characteri ze wetland system (e.g., water color is clear, brown, oi l fi lm on surface; water quali ty; general-watershed characteristi cs; 

etc.). Explain : 
Identi fy specific pollutants, if known : 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffe r. Characteri stics (type, average width): 
0 Vegetation type/percent cover. Explain : 
D Habitat fo r: 

D Federally Li sted species. Exp lain fmdings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensiti ve species. Explain findin gs: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the foll owing: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functi ons being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the function s performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capaci ty to carry pollutan ts or fl ood waters to TN Ws, or to 

reduce the amount of pollutants or fl ood waters reaching a TN W? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support function s for fi sh and other 

species, such as feeding, nesting, spawning, or rearing young fo r species that are present in the TNW? 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capaci ty to transfer nutrients and organic carbon that 

support downstream food webs? 
Does the tributary, in combination with its adjacent wetlands (if any), have other relati onships to the physical, chemical, or biological 
integrity of the TN W? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

I. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of signi fi cant nexus below, based on the tributary itself, then go to Section IJT.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findin gs of presence or absence of sign ificant nexus below, based on the tributary in combination with all of its adj acent wet lands, 
then go to Section l!I.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findin gs of presence or 
absence of significant nex us below, based on the tributary in combination with all of its adjacent wetlands, then go to Section JJI. D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLAI'{DS ARE (CHECK ALL THAT 
APPLY): 

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~ TN Ws: 1000 linear feet 85 width (ft), Or, acres. 
D Wetl ands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
D Tributaries of TNWs where tributaries typically fl ow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial:. 
0 Tributaries ofTNW where tributaries have continuous fl ow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section IIl.B. Provide rati onale indicating that tributary fl ows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) o f waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but fl ows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

j urisdictional. Data supporting this conclusion is provided at Section Ill.C. 

Provide estimates fo r jurisdictional waters within the review area (check all that apply) : 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identi fy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically fl ow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

D Wetlands directly abutting an RPW where tributaries typically fl ow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section lii.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

8See Footnote # 3. 



Provide acreage estimates for jurisd ictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not di rectly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetl ands adjacent to such waters, and have when considered in combination with the tribu tary to which they are adjacent and with 

sim ilarly situated adj acent wet lands, have a sign ificant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section JIJ.C. 

Provide estimates fo r jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisd ictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria fo r one of th e categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATEJ WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 wh ich are or cou ld be used by interstate or fo reign travelers fo r recreational or other purposes. 
0 from which fish or shellfi sh are or could be taken and sold in interstate or foreign commerce. 
0 wh ich are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisd ictional waters in the review area (check all that apply) : 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the cri teria in the I 987 Corps of Engineers Wetland 

Delineation Manual and/or appropri ate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 200 I Supreme Court decis ion in "SWANCC," the review area wou ld have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Sign ificant Nexus" standard, where such a finding is required for jurisd iction. Explain : 
0 Other: (explai n, if not covered above): 

Provide acreage estimates for non-juri sd ictional waters in the review area, where the sole potential basis of j urisdicti on is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters : acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisd ictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is requi red for jurisdiction (check all that apply): 
0 Non-wetland waters (i .e. , rivers, streams) : linear fee t, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

9 To complete the analys is refer to the key in Section lii.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check a ll that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
!2] Maps, plans, plots or plat submitted by or on behalf of the app licant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

!2] U.S. Geological Survey map(s). Cite scale & quad name: Prentiss. 
[8:1 USDA Natural Resources Conservation Service Soi l Survey. Citation : Macon County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FTRM maps: 
D 100-year Floodp lain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
0 Previous deterrnination(s). Fi le no. and date of response letter: 
0 Applicable/supporting case law: 
D Applicable/supporting scienti fic literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



--------- --- - ---- --- - - ------ - --------------------, 

APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April17, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESA W-RG-A, Codd le Creek, LLC Keith Wayne, SA W-2008-02367 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is located at 10900 Sudbury Road, Davidson, 
State: NC County/parish/borough: Cabarrus City: Davidson 
Center coordinates of site (latllong in degree decimal format): 35.4864, -80.7639 

Universal Transverse Mercator: F y 
Name of nearest waterbody: UT to Rocky River , /l [ 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: / J CO/' 
Name of watershed or Hydrologic Unit Code (HUC): Yadkin(3040105) 
(gl Check if map/diagram of review area and/or potential jurisdictional areas is/are avai lable upon request. 
D Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
(gl Field Determination. Date(s): 2/4/2015 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required) 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US" with in Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [RequiredJ 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
[gf Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
(gl Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wet lands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 3307 linear feet: 4 width (ft) and/or acres. 
Wetlands: 0.228 acres. 

c. Limits (boundaries) of jurisdiction based on: Pick List 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

SECTION ill: CWA ANALYSIS 
A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section JJI below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g. , typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section HI.A.l and Section Ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summari ze rationale support ing determinati on: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetl and is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lli.B.l for 
the tributary, Section 111.8.2 for any onsite wetlands, and Section 111.8.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfa ll : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary fl ows directly into TNW. 
D Tributary fl ows through Pick.,List tributaries before entering TNW. 

Proj ect waters are Pick List river mil es from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pic_l< List aerial (straight) mil es fro m RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identi fy flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteri stics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain : 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional infom1ation regarding swales, ditches, washes, and erosional features generally and in the arid 
West 
5 Flow route can be described by identi fying, e.g. , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate) : 
Average width: feet 
Average depth: feet 
Average side slopes: Pick Lis!. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary cond ition/stability [e.g., high ly eroding, slough ing banks]. 
Presence of run/riffle/pool complexes. Explain : 
Tributary geometry: Pick List 
Tributary grad ient (approximate average slope): % 

(c) Flow: 
Tributary provides for: f.~~.~ List 

D Concrete 
0Muck 

Explain : 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain fin dings: 
D Dye (or other) test performed: 

Tributary has (check all that apply) : 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack li ne 
D vegetation matted down, bent, or absent D sed iment sorting 
D leaf litter di sturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to avai lable datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges · 
D other (l ist): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, di sco lored, oily film; water quality; general watershed characteri stics, etc.). 

Explain : . 
IdentifY specific pol lutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fri nge. Characteristics : 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wi ldlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural pract ices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wet lands cross or serve as state boundaries. Explain : 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain : 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findi ngs: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetl and hydrologic connection. Explai n: 
0 Eco logical connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationshi p) to TNW 
Project wetlands are ,Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oi l film on surface; water quali ty; general watershed 

characteristics; etc.). Explain : 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federal ly Listed species. Explain findings: 
0 F ish/spawn areas. Explain fi ndings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain fi nd ings : 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are bei ng considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) DirectlY abuts? (YIN) 

Summarize overall bio logical, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical , and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the function s performed by the tributa ry and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young fo r species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutri ents and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findin gs of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findin gs for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findin gs of presence or absence of significant nexus below, based on the tributary in combinatio.n with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findin gs for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of signi ficant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section lli.D: 

D. DETERMINATIONS OF JU RISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[83 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics of the stream provided 

by the consultant and verified in the field by the COE. See the corresponding Stream Quality Assessment Worksheets for more 
information on channel characteristics. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g. , typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section l!I.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[83 Tributary waters: 3307 linear feet 4 width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates fo r jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

8See Footnote# 3. 
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4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[8] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[8] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rat ionale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section lll.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.228 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a sign ificant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1 -6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or fore ign travelers for recreational or other purposes. 
0 from which fish or shellfi sh are or cou ld be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate iso lated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply) : 
0 ' Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 : If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 , Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i .e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

9 To complete the analysis refer to the key in Section lli.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "S ignificant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams) : linear feet, width (ft). 
0 Lakes/ponds: acres. 
D. Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres . 

. 
SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[gl Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:. 
[gl Data sheets prepared/submitted by or on behalf of the applicant/consultant. 
. [gl Office concurs with data sheets/delineation report. 

0 Office does not concur with data sheets/delineation report. 
0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

I8:J U.S. Geological Survey map(s). Cite scale & quad name: NC-Comelius 
[8:1 USDA Natural Resources Conservation Service So il Survey. Citation: 
[gl National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s) : 
0 FEMA/FIRM maps: 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[gl Photographs: [gl Aerial (Name & Date):Cabarrus County GIS. 

or 0 Other (Name & Date): 
[gl Previous determination(s). File no. and date of response letter:Previous JD SAW 2008 02367. 
0 Applicable/supporting case law: 
0 Applicab le/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 

11 



-------------------~-------., 

APPROVED .JURISDICTIONAL DETERi\IINATION FORi\! 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Fom1 Instructional Guidebook. 

SECTION 1: BACKGROUND INFORi\IATION ~\1 I 
A. REPORT COJ\IPLETION DATE .FOR APPROVED JUHTSDICTIONAL DETERi\IINA TION (JD): '1 I~ I~ 

n. DISTRICT OFF\~E. FILE NAME, AND NUi\lllER~S' IJuJ !J..OOK -{) ;;z.;;J.S3 J\)G/);r {sp_ b~l r+IPI'V I,_ 
C. PROJECT LOCATION AND BACKGilOUND INFORMATION: SR 1521-A, !\'fountain Grove Road 

State:NC County/parish/borough: l'vlacon City: rmnklin 
Center coordinates of site (lalflong in dt:grcc decimal format): Lat. 35.2213° N, Long. 83 .2558° ~\~. 

Universal Transverse Mercator: 
Name of nearest watcrbody: unnamed tributaries of Falls !3ranch (Class C) 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource !lows: Cullasaja River 
Name or watershed or Hydrologic Unit Code (HUC): 06010202030030 
18] Check if map/d iagram of review area and/or potential jurisdictional areas is/are available upon request. 
tJ' Check if other si tes (e.g., offsite mitigation sites disposal sites, etc .. . ) are associated with this action and are recorded on a 

d itfercnt J D form. ' 

D. HEVIEW PERFORi\IED FOR SITE EVALUATION\(CHECK ~LL ·~-v

1
~ T;j'PLY): 

.l8l Oft1ce (Desk) Determination. Date: June 18, 2008 /;1~ ff.ce_. Lf J:=, ~~ 
0 Field Determination. Date(s): 

SECTION II: SUi\li\IARY OF FINDINGS 
A. RHA SECTION 10 DETEil.J\IINATION OF JURISDICTION. 

There ~\re nq "navigable waters of the US" within Rivers and l !arbors Act (RIIA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required) 

0 \Vnters subject to the ebb nnd now of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for usc to transport interstate or foreign commerce. 

Explain : 

B. CWA SECTION 404 DETERi\IINATION OF JUHISDICTION. 

There Ar4 '·waters o.fthe U.S." within Ckan Water Act (CWA) jurisdiction (ns deli ned by 33 CFR part 328) in the review nrea. [Nequired] 

I. Waters of the U.S. , 
11. Indicate presence of waters of U.S. in review area (check all thai apply): 1 

0 TN\Vs, including territorial seas 
0 Wetlands adjacent to TN\Vs 
l8] Relatively penmment waters2 (RP\Vs) that now directly or indirectly into TNWs 
0 Non-RP\Vs that tlow directly or indirectly into TN\Vs 
D Wetlands directly abutting RP\Vs that now directly or indirectly into TN\Vs 
0 Wetlands adjacent to but not directly abutting RPWs that !low direct ly or indirectly into TN\Vs 
0 Wetlands adjacent to non-RP\Vs that flow directly or indirectly into TN\Vs 
D Impoundments of ju risdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estim:~tc) size of watci'S of the U.S. in the review area: 
Non-wctlnnd \\'nters: 500 linear feet: 1-2 width (fi) nndfor acres. 
\Vctlnnds: acres. 

c. Limits (boundAries) of jurisdiction based on: }.':slllhlished by OHWM! 
ElcYation of established OHWM (if known); 

2. Non-regulated waters/wetlamls (check if applicab!c): 3 

0 Potentially jurisdict ional waters nnd/or wetlands were assessed within the review area and detennincd to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by complrting the appropriate sectiom in Section Ill below. 
2 For purposes of this fonn, an RP\V is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at Jrast "seasonally"' 
(e.g., typically 3 months). 
1 Supporting documentation is presented in Section lii.F. 



-------------- - - -

SECTION HI: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will r~ssert jurisdiction over TNWs and wetl:111ds adjacent to TNWs. Jfthe aquatic resource is a TNW, complete 
Section Ili.A.I and Srctiou JII.D.I. only; if the aquatic resource is a wetland :uljncent to a TNW, complete Scctious lli .A.I and 2 
aud Section Ili.D.I.; othcnvisr, sec Secliou IH.B bl'low. 

I. TNW 
!dent if)' TNW: 

Summarize rationale supporting determination : 

2. Wellnnd adjnccnt to TNW 
Summarize rationale supporting conclusion that wctlflnd is " ndjaccnl'' : 

B. CHARACTERISTICS OF TR113UTARY (THAT IS NOT A Tl\'W) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizrs information regarding characteristics of the tributary and its adjacent wetlands, if any, nnd it helps 
detrnninc whether or not the standards for judsdiction established undrr ll:1p:wos have been met. 

The agencies will assert jurisdiction over non-n:wigablc tributades ofTNWs where the tributarirs arc "rrlntively pcrmnnent 
waters" (RPWs), i.e. trilwtaries thnt typicnlly flow year-round or have continuous flow fit lenst srasonnlly (r.g. , typically 3 
months). A wellnnd that directly abuts nn RPW is also jurisdictional. If the aquatic resource is not a TNW, but has yenr-round 
(prrrnnial) flow, ski(l to Section IU.D.2. If the nquatic resource is n wetlnnd directly abutting a tributary with pcrenninl flow, 
skip to Section 111.0.4. 

A wetland that is adjac!'ntto but that docs not directly abut an RPW requires n significant nexus evaluation. Corps districts and 
EPA regions will include in the record any a\'ailablc information thnt documents the exis tence of a s ignificnnt nexus between a 
relntively pcm~;tnent tributary that is not pl'l'cnnifll (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not requi•·ed ns a matter of law. 

If the wnterbod/ is not an RP\V, or a wetland directly ~butting an RP\V, a .JD will require additionnl dnta to determine if th e 
water body hns a significnnt nexus with :1 TNW. If the tributary h:1s adjacent wetlands, the significant nexus evaluation must 
consider the tributnry in combination with all of its adjr.ccnt wetlands. This significant nexus C\'alunlion that combines, for 
analyticnl purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD requrst is 
the tributary, or its ndjacrnt wetlands, 01· both. If the JD covers a tributary with adjacrnt wetlands, complrtc Section III. B. I for 
the tributAry, Section llf.B.2 for nny onsite wetlands, and Section 111.8.3 fo1· all wetlands ndjacent to thnt tributary, both onsite 
and offsitl'. The determination whcthrr a significant nexus exists is determined in Section III.C below. 

1. Charactrristics of non-TNWs that now directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: Pick Lisi 
Drainngc area: IPkk Lis~ 
Average annual ra infall : inches 
A verage annual snowfall: inches 

Physical Chnracteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary fl ows through pick Lis tributaries before ente ring TNW. 

Project waters are Pick List river miles from TN\V. 
Project waters arc rick Lis river miles from RPW. 
Project waters are ,,ick Lis ~ aerial (straight) miles from TN\V. 
Project waters are J'ick List aerial (straight) miles from RPW. 
Project waters cross or serve ns state boundaries. Explain: 

IdentifY now route to TNWS: 
Tributary s tream order, if known: 

' Not.: tlmt the Instructional Gu id~book contains add itional information regarding swtllcs, ditches, washes, and erosional fea tun:s gcnaalty and in the arid 
West 
! Flow route can be described by ickntifying, e.g., lributnry a, which flows through the rc1•icw area, to tlow into tributary b, which then flows into TNW. 



(h) General Tributary Characteristics (check all that applv): 
Tributarr is: D Natural 

. 0 Artific ia l (man-made). Explnin : 
D Manipulated (man-nltcred). Explain : 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth : feet 
Average side slopes: )'ick Lis(, 

Primary tributary substrate composition (check all that apply): 
D Silts D Sar\ds 
D Cohbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/rifJle/pool complexes. explai n: 
Tributary geometry: fick Lis( 
Tributary gradient (approximate average slope): % 

(c) flow: 

D Concrete 
0 1\·luck 

Explain: 

Tributary provides for: Pick Lis( 
Estimate average mrmbcr oftlow events in review an:alycar: fick .List 

Describe flow regime: 
Other in fonnnt ion on duration and volume: 

Surface flow is: )'ickLls(. Charac teristics: 

Subsurface flow: fick LisJ Explain fin dings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed nnd banks 
D Oll\VM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
0 shelving D the presence of wrack line 
D vegetation matted down, bent, or absent 0 sediment sorting 
0 leaflittcr disturbed or washed away 0 scour 
0 sediment deposition 0 multiple obsen•ed or predicted flow events 
0 water staining D abmpt change in plant community 
0 other (list): 

0 Discont inuous OH\VM.7 Explain: 

If factors other than the OHWtvl were used to determine lateral extent of C\V A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water l\-fark indicated by: 

0 oil or scum line along shon: objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/charac terist ics 0 vegetation lines/changes in vegetat ion types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Char:~cteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily lilm; water quality; general watershed characteristics, etc.). 

Explain: 
Ident ify specific pollutants, if known: 

''A natural or man-made di scontinuity in the 011\VIvt does not n~ccssari ly se\'er jurisdiction (e.g., where the streamt~mporarily llows underground, or where 
the OllWM has been remov.:d by del'elopment or agricultural practices). Where. there is a break in the OH\Vl'VI that is unrelated to the waterbody's flow 
regime (e.g., flow o1·cr a rock outcrop or through a cttl\'crt), the agencies will look tbr indicators or flow above and belq,\1; the break. 
'Ibid. 



(iv) Biolog ic:~ I Chnracteristks. Chnnnel supports (check nil that apply): 
0 Riparian corridor. Characteristics (type, ayeragc width): . 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain find ings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wi ld life diversity. Explai n findings: 

2. Ch:uacteristics of wetlands adjacent to non-TNW that now directly or indirectly into TNW 

(i) Physic:tl Char:tctrristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relat ionship with Non-TN\\': 
Flow is: ,Pick Lis~. Explain: 

Surfncc !low is: )'>ick Lis( 
Characteristics: 

Subsurf.1ce now: )>ick List. Explain findings : 
0 Dye (or other) test performed: 

(c) Wetland 1\djacencv Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wet land hydrologic connection . Explain: 
0 Ecological connection. Explain: 
0 Separah:d b)' berm/barrier. Explain : 

(d) Proximitv (Relat ionship) to TN W 
Project wetlands are Pick List river miles from TN\V. 
Project waters arc ):>ick List aerial (straight) miles from TNW. 
Flow is from: i•ick List. 
Estimate approximate location of wetland as within the Pick Lis( floodplain . 

(ii) Chemicnl Charnctcristirs: 
Characterize w.:tland system (e.g., water color is ck11r, brown, oil fi lm on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutan ts, if known: 

(iii) 11iological Chamclcrislics. Wetl:wd SUIJ(JOrts (clu~ck all that apply): 
0 Riparian butler. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain fi ndings: 
0 Fish/spawn areas. Explain findings: 
0 Other crwironmentally-sensiiivc spec ies. Explain findings : 
0 Aquatic/wildlit¢ diversity. Explain lindings: 

3. Characteristics of all wetlmuls adjacent to the tributnry (if any) 
All wetl<md(s) being considered in the cumulative analysis: )>ick Lis~ 
Approximately ( ) acres in total are being considered in the cumulative analysis . 



for each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres') Directly abuts? (YIN} Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERi\liNATION 

A significnnt nexus nun lysis willnssess the now charnctcristics nnd func.tions of the tribut:1ry itself and the functions performed 
by any wetlands adjacrnt to the tributary to determine if they significantly affE'ct thl' chE'miral, physical, and biologicnl integrity 
of n TNW. For E'rtch of the following situations, a significnnt nexus exists if the tributary, in combination with all of its :uljacent 
wetlands, has more than a specnlative or insubstantial effect on the chemical, physicnl nnd/or biological integrity of a TNW. 
Consiclcr:-ttions when ev:1luating significant nexus includt', hut are not limited to the volumE', duration, :1nd frequency of the now 
of water in the tributnry and its proximity to a TNW, and the functions performed hy the tributary and all its adjacent 
wetlands. It is not appr·opriatl' to deter·mine significant nl'xus based solely on any specific threshold of distance (e.g. between a 
tributnry and its adjacrnt wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a noodplain is not solely determinative of significant nexus. 

Draw connections !Jet ween the features documented and the effects on the TNW, as identified in the Rnpnnos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for exnmtllc: 
• Does the tributary, in combination with its adjacent wetlands (if nny), have the capacity to carry pollutants or llood woters to 

TN\Vs, or to reduce the amount of pollutants or flood waters reaching a TN\V? 
• Docs the tributary, in combinat ion with ib adjacent wetlands (if any), provide hnbitat and lifecycle support functions lo r fi sh and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN\V? 
• Does the tributary, in combinat ion with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food,Ycbs? 
Does the tributary, in combination with its adjacent wetlands (if any) have other relationships to the physical, chemical, or 
biological integrity of the TN \V? 

Note: the above list of considerations is not inclusive and other functions observed or !mown to occur should be documcntccl 
below: 

I. Significant nexus findings for non-RPW that has no adjacent wetlands and nows directly or indirectly into TN\Vs. Explain 
findings of presence or absence of signiticant nexus below, based on the tributary itself, then go to Section 111.0: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW nows directly or indirectly into 
TNWs. Expla in findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands then go to Section III.D: 

3. Signific:mt nexus findings for wetlands adjacent to an RPW but th:~t do not din~ctly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section II LD: 

D. OETERi\liNA TIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

I. TNWs and Adjnccnt \\'etlands. Check all that apply and provide size estimates in review area: 
0 TN\Vs: linenr feet width (n), Or, acres. 
Q Wetlands adjacent to TN\Vs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[8] Tributaries of'TNW~ where tribut~ries typically !low year-round are jurisdictional. Provide data and rattr:.a!~ ipdjcating that 

tributary is perennial : There are defined channels and !low has been present on several site visits .. /1 1 J W ~5 , 
0 Tributaries ofTN\V where tributaries have cominuous now ·'seasonally·· {e.g., typically three montYs each year) are 

jurisdictional. Data supponing this conclusion is provided at Section Ill. B. Prm·ide rationale indicating that tributary flows 
seasonally: 



Provide cstimntcs for jurisdictional waters in the re,·iew area (check all that apply): 
0 Tributary waters: 500 linear feet 1-2 width (11). 
0 Other non-wetland waters: acres . 

. Identi fy type(s) of waters: 

3. Non-fiPWs3 th~l flow directly or indirectly into TNWs. 
0 \Vaterhody that is not a TN\V or nn RPW, but fl ows directly or indirectly into a TNW, nnd it has a significan t nexus with a 

TN\V is j urisd ictional. Data supporting this concl usion is provided at Section lli .C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width ( fi). 
0 Other non-wet land waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly rtbufting rtn fiPW that flow directly or indirectly into TNWs. 
0 Wetlands di rectly nbut RP\V and thus are jurisdictional as adjacent wetlands. 

0 Wctlnnds directly abutting an I{P\V where tributaries typically !low year-round. Provide data and rationale 
indicating that tributary is perennial in Sectioniii.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RP\V: 

0 Wetlands directly abutting an RP\V where tributaries typically fl ow ·•seasonally." Provide data indica ting that tributary is 
seasonal in Section 111.13 and rationale in s~ction IILD.2 above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional we tlands in the review area: acres. 

5. Wl'tlnnds :uljaccnt to but not directly abutting an RPW that flow directly or inclircclly into TNWs. 
0 Wetlands that do not directly abut an RP\V, but when considered in combination with the tributary to which they are adjacent 

and with simi larly situated adjacent wetlands, have a sign ilicant nexus with a TN \V arc _iurisidictionnl. Data support ing this 
conclus ion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that Oow directly or indirectly into TN\Vs. 
0 Wetlands adjacent to such waters, and have when consid.:red in combination with the tributary to which they are adjacent and 

with similarly si tuated adjacent wetlands, have a signi licant nexus with a TN\V arc jurisdictionaL Data supporting this 
conclusion is provided nt Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a genera l rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ,. or 
0 Dernonstrntc that water meets the cri teria for one oft he categories presented abov~: ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATI;-;D (INTEHSTATE OR lNTllA-STA T.E) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION on DESTfiUCTION OF WHICH COULD AFFECT INTERSTATE COMl\IEfiCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPL\'): 10 

0 which arc or could be used by interstate or foreign tra velers for recreational or other purposes. 
tJ from which fish or shcll tlsh nrc or could b~: taken and sold in interstate or foreign commerce. 
0 which arc or could he used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated wuters. Explnin: 
tJ Other !actors. Explain: 

Identify water body nnd summarize rrttionale supporting determinntion: 

~see Footnote II 3. 
9 To complete the analysis refer to the key in Section 111.0.6 of the Instructional Guidebook. 
10 Prior to asserting or declin ing CWA jurisdiction based solely on this category, Corps Districts will rle1·ate the action to C01·ps nnd El'A IIQ for 
rn·icw consistent with the process described in the Corps/EPA Meuwrmulum Regartliug CWA Act Juristlicliou Following Rilpauos. 



Provide cstinmtcs for jurisdictional waters in the review area (check all tlmt apply): 
0 Tributary waters: linear feet width (11). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these un::as did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) comnu~rce. 

0 Prior to the Jan200 I Supreme Co111t decision in "SWANCC,'' the review area would have been regulated based .solelv on the 
•'tvligratory Bird Rul e'· (M.BR). 

0
0 Waters do not meet the "Siguificant Nexus" standard, where such a finding is required tor jurisdiction. Explain: 

Other: (explain, if not covered above): 

Provide acreage estim ates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the M13R 
l~1ctors (i.e., pr~scncc of migmtory birds, presence of endangered species, usc of wntcr tor irrigated agriculture), using best professional 
judgment (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear lcet width (fi) . 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates lor non-jurisdictional waters in the rcvh:w area that do not meet the '·Significant Nexus" standard, where such 
a linding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e ., rivers, streams): linear teet , width (11) . 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
tJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (chert; all that apply- checked items shall be included in case tile and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report . 
0 Office docs not concur with data shccts!delinention report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and t2 digit HUC maps. 

0~ U.S. Geological Survey map(s). Cite scale & quad namc:Corbin Knob I :24k. 
USDA Natural Resources Conscrvatiou Service Soil Survey. Citation: 

0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMNFIIUvlmaps: 
0 100-year Floodplain Elevation is: (National Gcodcctic Vertical Datum of 1929) 
~ Photographs: 0 Aerial (Name & Date): 

or [8] Other (Name & Date):Culverl Sites Feb 2015. 
0 Previous dctennination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
b:J.. Applicable/supporting scientific literature: . 
!:&.. Other information (please specify): lA 5.-R-C e ~ I 5 fh.LP 

D. ADDJTIONAL COi\ll\IENTS TO SUPPORT JD: This form covers 5 impact sites for streams. The streams arc of similar size and 
landscape position and are tributaries to Falls Branch. 



Al'PROVED JU RISDICTIONAL DETERMJNATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section lV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): Apri l 17, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESA W-RG-A, Harbor Baptist Church, David Goodso n, SA W-2015-
00301 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 8400 Reedy Cree Rd, Reedy Creek along west property 
boundary. 

State: NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (!at/long in degree decimal format): 35.258046, -80.66058 
Un iversal Transverse Mercator: WGS84 
Name of nearest waterbody: Reedy Creek 
Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Rocky(3040l05) 
[8J Check if map/diagram of review area and/or potential jurisdictional areas is/are avail abl e upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc . . . ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
[8J Field Determination. Date(s): 2/ 18/2015 

FILE COpy 
SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMJNA TION OF JURISDICTION. 

There Are no "navigable waters of the US. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subj ect to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check a ll that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[8J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that fl ow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (i nterstate or intrastate) waters, including isolated wetlands 

b. ldentify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 160 linear feet: 24 width (ft) and/or 0.088 acres. 
Wetl ands: acres. 

c. Limits (boundaries) of j urisdiction based on: .Pick List 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain : 

SECTlON III: CWA ANALYSIS 
A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically fl ows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ill. F. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. Jf the aquatic resource is a TNW, complete 
Section IU.A.l and Section IIJ.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections lii.A.l and 2 
and Section IIJ.D.l.; otherwise, see Section ill.B below. 

l. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent" : 

B. CHARACTERISTICS OF TRlBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have bee·n met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g. , typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section UI.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section IU.D.4. 

A wetland that is adjacent to but that does not directly abut an·RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

lfthe waterbod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section Ili.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rain fa ll : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary fl ows directly into TNW. 
0 Tributary fl ows through PickList tributaries before entering TNW. 

Project waters are Pick List ri ver mil es from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles (TOm TNW. 
Proj ect waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identi fy flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that appl y): 
Tributary is: 0 Natural 

0 Artificial (man-made). Expl ai n: 
D Manipulated (man-altered). Explai n: 

4 Note that the Instructional Guidebook contains additional infom1ation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identi fy ing, e.g., tributary a, which flows through the review area, to fl ow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate): 
Average width : feet 
Average depth: feet 
Average side slopes: ;l"ick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain : 

Tributary condition/stability [e.g., highly eroding, slough ing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approx imate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0Muck 

Explain: 

Estimate average number of fl ow events in review area/year: Pick List 
Describe fl ow regime: 

Other infom1ati on on duration and volume: 

Surface fl ow is: Pick List. Characteri stics: 

Subsurface fl ow: Pick List. Explain fi ndings: 
0 Dye (or other) test perfo rmed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply) : 

0 clear, natural line impressed on the bank 0 the presence of li tter and debris 
0 changes in the character of soil 0 destruction of terrestri al vegetation 
0 shelvi ng 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sed iment deposition 0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in plant communi ty 
0 other (l ist): 

0 Discontinuous OHWM.7 Explain : 

If factors other than the OHWM were used to determine lateral extent ofCWA jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or sewn line along shore objects 0 survey to available datum; 
0 fi ne shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetati on types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tri butary (e.g. , water color is clear, discolored, oily fi lm; water quali ty; general watershed characteristics, etc.).' 

Explain: 
Identi fy specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteri sti cs (type, average width): 
0 Wetland fringe. Characteri stics: 
0 Habi tat for: 

D Federally Listed species. Explain fi ndings: 
D Fish/spawn areas. Explain fi ndings: 
D Other environmentally-sensitive species. Explain fi ndings: 
D Aquatic/wi ldli fe diversity. Explain fi nd ings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's fl ow 
regime (e.g. , flow over a rock outcrop or through a culvert), the agencies wi ll look for indicators of flow above and below the break. 
7Ibid. 
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2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteri stics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain : 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain : 

Surface fl ow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain : 
0 Ecolog.ical connection. Explain : 
0 Separated by berm/barrier. Explain : 

(d) Proximity (Relati onship) to TNW 
Project wetlands are Pick List river miles fro m TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List fl oodplain . 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specifi c pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian bu ffer. Characteri stics (type, average width): 
0 Vegetation type/percent cover. Explain : 
0 Habitat for: 

0 Federally Listed species. Explain fi ndings : 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findin gs: 
0 Aquatic/wildlife diversity. Explain findin gs: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetl and(s) being considered in the cumulati ve analysis: Pick Li.st 
Approximately ( · ) acres in total are being considered in the cumulati ve analysis. 

For each wetland, specify the fo llowing: 

Directly abuts? CY IN) Size (in acres)· Directly abuts? (YIN) 

Summarize overall biological, chemical and physical fun cti ons being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself ard the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
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wetla nd s, has more tha n a specula tive or in substa ntia l effect on th e chemica l, phys ical a nd/or biologica l integr ity of aT W. 
Considerations when eva lu atin g significa nt nex us include, but are not limited to th e volume, duration, and frequency of t he fl ow 
of wa ter in th e tr ibuta ry a nd its prox imity to a TNW, a nd th e function s performed by the tributary a nd all its adjacent 
wetla nds. It is not a ppropriate to determin e significa nt nex us based solely on a ny specific threshold of dista nce (e.g. between a 
tributary a nd its adj acent wetla nd or between a tributa ry a nd the TNW). Similarly, th e fact an adj acent wetla nd lies within or 
outside of a fl oodplain is not so lely determinative of significa nt nexus. 

Draw conn ections between th e features doc umented a nd th e effects on the TNW, as identified in th e Rapanos Guid a nce a nd 
discussed in the Instruction al Guideboo k. Factors to consider include, for exa mple: 
• Does the tributary, in combi nation with its adjacent wetlands (if any), have the capac ity to carry po ll utants or fl ood waters to 

TNWs, or to reduce th e amount of poll utants or fl ood waters reaching a TNW? 
• Does the tributary, in combination wi th its adj acent wetlands (if any), provide habitat and lifecycle support functions for fi sh and 

other species, such as feeding, nesting, spawning, or rearing young fo r species that are present in the 1 W? 
• Does the tribu tary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organ ic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: th e a bove list of co nsidera tions is not inclusive a nd other fun ctions observed or kn own to occ ur should be docum ented 
below: 

L Significant nex us findin gs for non-RPW that has no adjacent wetlands a nd flows directly or indirectly into TNW s. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Signifi ca nt nex us findin gs for non-RPW a nd its adj acent wetlands, where th e non-RPW fl ows directly or indirectly in to 
TNWs. Explain fi ndings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section lli.D: 

3. Significa nt nex us findin gs for wet lands adjacent to a n RP W but that do not directly a but th e RPW. Explain findings of 
presence or absence of signifi cant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Secti on JII.D: 

D. DETERMINATIONS O F JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CH ECK ALL 
THAT APPLY): 

1. TNWs a nd Adj acent Wetla nds. Check all that apply and provide size estimates in review area: 
D TN Ws: linear fee t width (fi), Or, acres. 
0 Wetlands adj acent to TNWs: acres. 

2. RPWs that fl ow directly or indirectly into TNWs. 
[8:1 Tributaries ofTNWs where tributaries typically fl ow year-round are j uri sdictional. Provide data and rationale ind icating that 

tributary is perennial: Based on the geomorpho lo g ical, bio log ical and hydro log ical charactoristics of the stream 
p rovided by the consul tan t a nd verified in the fi e ld by the COE. 

D Tributaries of TNW where tributaries have continuous flow "seasonally" (e. g., typically three months each year) are 
j urisdictional. Data supporting th is conclusion is provided at Section II I: B. Provide rationale indicating that tributary flows 

seasonal ly: 

Provide estimates for jurisdi ctional waters in the review area (check all that apply) : 
[8:1 Tributary waters: 160 linear fee t24 width (fi). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 t hat flow direct ly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TN W is j uri sdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates fo r jurisdictional waters with in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identi fy type(s) of waters: 

4. W etlands directly a butting a n RPW th at flow directly or indirectly into TNWs. 

8See Footnote # 3. 
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D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
D Wetl ands directly abutting an RPW where tributaries ty pically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section 1Jl.D .2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

D Wetlands directly abutt ing an RPW where tributaries typically tlow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section lli.D.2, above. Provide rati onale indicating that wetland is directly 
abutt ing an RJ>W: 

Provide acreage estimates for jurisdictional wetlands in the review area : acres. 

5. Wetlands adjacent to but not directly abutting an RPW that now directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with simil arly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting thi s 
conclusion is provided at Section III. C. 

Provide acreage estimates fo r jurisdict ional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that now directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adj acent and 

with similarly situated adjacent wetlands, have a s ignificant nex us with a TNW are jurisdictional. Data supporting thi s 
conclusion is provided at Secti on Ill. C. 

Provide estimates for jurisdictional wet lands in the review area: acres. 

7. [mpoundments of jurisdictional waters.9 

As a general rule, the impoundment of a j urisdictional tributary remains jurisdictional. 
D Demonstrate th at impoundment was created fTOm "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( I -6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED (INTERSTATE OR INTRA-STATE] WATERS, lNCLUDLNG ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from wh ich fi sh or shellfi sh are or cou ld be taken and so ld in interstate or fo reign commerce. 
0 wh ich are or cou ld be used for industrial purposes by industries in interstate commerce. 
0 Interstate iso lated waters. Explain : 
0 Other factors. Expla in : 

Identify water body and summarize rationale supportin g determination : 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identi fy type(s) of waters: 
0 Wetl ands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers 

Wetland Delineati on Manual and/or appropriate Regional Supplements. 
0 Revi ew area included isolated waters with no substantial nexus to interstate (or fore ign) commerce. 

0 Prior to the Jan 200 l Supreme Co urt decision in "SWANCC," the review area would have been regul ated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage esti mates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i. e., presence of migratory birds, presence of endangered species, use of water for irrigated agricu lture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams) : linear feet width (ft). 

9 To complete the analys is refer to the key in Section 111.0.6 of the Instructional Guidebook. 
10 l'rior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA BQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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0 Lakes/ponds: acres. 
0 Other non-wetland waters: 
0 Wetlands: acres. 

acres. List type of aquatic resource: 

Provide acreage estimates fo r non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a findin g is required for j uri sdiction (check all that apply): 
0 Non-wetland waters (i.e., ri vers, streams) : linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION fV : DATA SOURCES. 

A. SUPPO RTI G DATA. Data reviewed for JD (check all that app ly- checked items shall be included in case fil e and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:. 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

~ Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
~ U.S. Geo logical Survey Hyd rologic Atl as: 

~ USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: NC-HARRlSBURG 
~ USDA atural Resources Conservati on Service So il Survey. Citation: 
~ ational wetlands inventory map(s). Cite nan1e: 
0 State/Local wetl and in ventory map(s): 
~ FEMA /FIRM maps: 
0 I 00-year Floodplain Elevati on is: (Nati onal Geodectic Vertical Datum of 1929) 
~ Photograph s: ~ Aeri al (Name & Date) :UNK. 

o r ~ Other (Name & Date):UNK. 
0 Previ ous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. A DDITIO AL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by foUowing the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISC~Ig O~~E~ ~ILE ~~E, Az NBOlS _ DOLfS d-
e. PROJECT UfCATHJN AN'dii'c~GROUND INFORMATION: 

State: NC County/parish/borough: Watauga City: Boone 
Center coordinates of site (I at/long in degree decimal format): Lat. 36.1925920° N, Long. 81.6341123° W . 

Universal Transverse Mercator: NAD 27 
Name of nearest waterbody: East Fork South Fork New River 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: New River 
Name of watershed or Hydrologic Unit Code (HUC): Headwaters South Fork New River (050500010202), New River (05050001) 
181 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
181 Office (Desk) Determination. Date: 12/10/2014 
181 Field Determination. Date(s): 10/13/2014, 12/05/2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Pick List "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
181 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 431 Unear feet: -28 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known):3120 or less feet. 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ill. F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.1 and Section HI.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under .Rap anoshave been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section Ili.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of Jaw. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section Ili.B.1 for 
the tributary, Section lii.B.2 for any onsite wetlands, and Section Ill.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 6.18 square miles 
Drainage area: 6.18 square miles 
Average annual rainfall:- 51 inches 
Average annual snowfall : - 30+ inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

1:81 Tributary flows directly into TNW. 
1:81 Tributary flows through 2 tributaries before entering TNW. 

Project waters are 1-2 river miles from TNW. 
Project waters are 1 (or less) river miles from RPW. 
Project waters are 1-2 aerial (straight) miles from TNW. 
Project waters are 1 (or less) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: No. 

Identify flo w route to TNW5
: The East Fork South Fork New River (SFNR) joins the Middle Fork SFNR, then flows as 

Middle Fork SFNR to the SFNR (confluence of Win.klers Creek and Middle Fork SFNR). 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: [8:1 Natural 

0 Artificial (man-made) . Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 28 feet 
Average depth: 2.7 feet 
Average side slopes: Vertical (1:1 or less). 

Primary tributary substrate composition (check all that apply): 
[8:1 Silts [8:1 Sands 
[8:1 Cobbles [8:1 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

0 Concrete 
0 Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks] . Explain: Streambanks are highly erosive and nearly 
vertical in areas. Degradation (erosion) and aggradation (sedimentation) present throughout the reach . In-stream structure is degraded 
by deposition throughout. 

Presence of run/riffle/pool complexes. Explain: Run/riffle/pool complexes are present . 
Tributary geometry: Meandering 
Tributary gradient (approximate average slope): 0.25 % 

(c) Flow: 
Tributary provides for: Seasonal flow 
Estimate average number of flow events in review area/year: 2-5 

Describe flow regime: perennial. 
Other information on duration and volume: Bankfull discharge is estimated (emperical determination) at 29 cfs. 

Surface flow is: Discrete and confined. Characteristics: Streamflow is perennial and confined within banks. 

Subsurface flow: Unknown. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
[8:1 Bed and banks 
[8:1 OHWM6 (check all indicators that apply): 

[8:1 clear, natural line impressed on the bank [8:1 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
[8:1 shelving 0 the presence of wrack line 
[8:1 vegetation matted down, bent, or absent [8:1 sediment sorting 
0 leaf litter disturbed or washed away [8:1 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 181 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM? Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types . 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody' s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
71bid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
181 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings : 
181 Fish/spawn areas. Explain findings: Stream classfication Trout (Tr). 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries . Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain . 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings : 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the fo llowing: 

Directl y abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the Dow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the Dow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and Dows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus find ings for non-RPW and its adjacent wetlands, where the non-RPW tlows directly or indirectly into 
TNWs. Explain fin dings of presence or absence of significant nexus below, based on the tributary in combination with al l of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with al l of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check al l that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres . 

2. RPWs that flow directly or indirectly into TNWs. 
181 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial : Clear bed and bank differentiation , presence of aquatic macro-inverts, drainage area, stream 
morphological and streambed characteristics given above, USGS documentation, photographic documentation. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typical ly three months each year) are 
jurisdictional . Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



D. Tributaries of TNW where tributaries have continuous fl ow "seasonally" (e.g. , typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
0. Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisd_ictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typical ly flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0. Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section Ill.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adj acent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adj acent wetlands, have a significant nexus with a TNW are jurisd ictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( l -6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fi sh or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

• Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section lli.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D. If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements . 
. 0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

[J Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D. Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
D Non-wetland waters (i .e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
D. Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
fmding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
d Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
~. Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 ; Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

[gl U.S. Geological Survey map(s). Cite scale & quad name: NC-Boone. 
D' USDA Natural Resources Conservation Service Soil Survey. Citation: Watauga County, NC 
D' National wetlands inventory map(s). Cite name: 
.DO State/Local wetland inventory map(s): 

FEMNFIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: D Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response Jetter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



--------------------------------------------------------------------------------------, 

APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S . Army Corps of Engineers 

This fo rm should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 23, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-00462, Town of Laurel Park I Attn.: Alison Melnikova 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Henderson City : Laurel Park 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Deci mal Degrees: 35.310543 N, 82.487149 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UTs to Wash Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource fl ows: French Broad River 
Name of watershed or Hydrologic Uni t Code (HUC): Upper French Broad (06010105) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g., offsite mitigation sites, di sposal sites, etc . .. ) are associated with this action and are recorded on a di ffe rent JD 

fo rm. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: April 23, 2015 
D Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINA TlON OF J URISDICTION. 

There Are no "navigable waters of the U.S " within Rivers and Harbors Act (RHA) jurisdicti on (as defi ned by 33 CFR part 329) in the review area. 
[Required] 

D Waters subject to the ebb and flow of the tide. 
D. Waters are presently used, or have been used in the past, or may be susceptible fo r use to transport interstate or fo reign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF J URISDICTION. 

There Are "waters of the U.S" within Clean Water Act (CWA) jurisdiction (as defi ned by 33 CFR part 328) in the review area. [RequiredJ 

l. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D. Wetlands adj acent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RP Ws that fl ow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that fl ow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly in to TNWs 
181 Impoundments of jurisdi ctional waters 
D Isolated (i nterstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 508 linear feet: 3-4 width (ft) and/or 1.1 acres (impoundment). 
Wetl ands: 0.07 acres. 

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
Elevation of establi shed OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially j uri sdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain : 

1 Boxes checked below shall be supported by completing the appropriate sections in Section 111 below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section UI. F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
IJI.A.l and Section lli.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ill.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is ·'adj acent" : 

B. CHARACTERISTICS OF TRffiUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g. , typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section lli.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section lii.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significan t nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section IJT.B.2 for any 
onsite wetlands, and Section lll.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section JII.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rain fa ll : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary fl ows through Pick List tributaries before entering TN W. 

Project waters are Pick List ri ver miles from TNW. 
Project waters are Pick List river miles fro m RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteri stics (check all that apply): 
Tributary is: D Natural 

D Arti fi cial (man-made). Explain : 
D Manipulated (man-aJ tered). Explain : 

4 Note that the instructional Guidebook contains additional information regarding swales, ditches, washes, and eros ional features generall y and in the arid West. 
5 Flow route can be described by identify ing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick-List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobb les D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stabili ty (e.g. , highly erod ing, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick Lis~ 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other information on duration and vo lume: 

Surface flow is: Pick List. Characteristics: 

Subsurface fl ow: Pick List. Explain findings : 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of so il D destruction of terrestrial vegetation 
D shelvi ng D the presence of wrack line 
D vegetation matted down, bent, or absent D sed iment sorting 
D leaf li tter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water stain ing D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain : 

lffactors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
·o High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oi l or scum line along shore objects D survey to avai lable datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (l ist): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily fi lm; water quality; general watershed characteristics, etc.). Explain: 

Identi fy specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wi ldlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's fl ow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics : 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quality. Explain : 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain : 

Surface flow is: Pick List 
Characteristi cs : 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Exp lain : 
0 Ecological connection. Explain : 
0 Separated by berm/barrier. Exp lain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles fro m TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain . 

(ii) Chemical C haracteristics: 
Characte rize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain : 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffe r. Characteri stics (type, average width) : 
0 Vegetation type/percent cover. Explain : 
0 Habitat fo r: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wi ldlife diversity. Explain find ings: 

3. Characterist ics of all wetlands adjacent to the tributary (if any) 
Al l wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the follo wi ng: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINA TlON 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physica l, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration , and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Simila rly, the fact a n adjacent wetland lies within or outside of a floodplain is not so lely determinative of 
significant nexus. 

Draw connections between the features docum ented and the effects on the TNW, as identified in th e Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination wi th its adjacent wetlands (if any), provide habitat and lifecycle support fu nctions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or bio logical 

in tegri ty of the TNW? 

Note: the above list of considerations is not inclusive and other function s observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Ex plain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section lii.D: 

2. Significant nexus findin gs for non-RPW a nd its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Exp lain findings of presence or absence of significant nexus below, based on the tributary in combi nation with all of its adjacent wet lands, 
then go to Section III.D: 

3. Significant nexus findin gs for wetlands adjacent to an RPW but that do not directly abut the RPW. Exp lain find ings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section Ili.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs a nd Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: UTs to Wash Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and 
bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and 
deposition, leaf litter washed away. UTs to Wash C reek are depicted as a solid blue line on the USGS 7.5 minute quadrangle 
map Hendersonville and the most current Natural Reso urce Conservation Service Soil Survey for Henderson County. Solid 
blue line features on these mapping conventions typically represent perennial strea ms. Perennial flow has been observed by 
Corps representatives durin g numerous visits to the Laurel Park, North Carolina vicinity. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisd ictional. 

Data supporting this conclusion is provided at Section III.B . Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply) : 
~ Tributary waters: 508 linear feet 3-4 width (ft) . 
~ Other non-wetland waters: l.l acres. 

IdentifY type(s) of waters: Impoundment- open water. 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that. is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section HI. C. 

Provide estimates for jurisdictional waters within the review area (check al l that apply) : 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[g) Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
. ~ Wetlands directly abutting an RPW where tributaries typically flow year-rou nd. Provide data and rationale 

8See Footnote# 3. 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Discharge into assoicated stream or impoundment. 



0 Wetlands directly abutting an RPW where tributari es typica lly flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.07 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictiona l. Data supporting th is conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which U1ey are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting iliis conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the revi ew area: acres. 

7. Impoundments of jurisdictional waters. 9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from " waters of the U.S.," or 
1:8] Demonstrate that water meets the criteria for one of t he categories presented above ( 1-6), the impoundment (Rhododendron Lake) 

in the project site is an impoundment of an UT to Wash Creek, a RPW. or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING A Y SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fi sh or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
D. Other factors. Explain: 

Identify water body and summarize rationale supporting determination : 
Provide estimates for jurisdictional waters in the review area (check all that app ly): 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potenti al wetlands were assessed within the review area, these areas did not meet the criteria in the I 987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isol ated waters with no substantial nex us to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court deci sion in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

D Waters do not meet the "S ignificant Nexus" standard, where such a findin g is required for jurisdiction. Exp lain: 
D Other: (explain, if not covered above): 

Provide acreage estimates fo r non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agricu lture), using best professional judgment (check all 
that apply): 
D Non-wetland waters (i.e. , rivers, streams) : linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

9 To complete the analysis refer to the key in Section 111.0.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



---~~---------------------

Provide acreage estimates for non-j urisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
fi nding is required for jurisdiction (check all that apply) : 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case fi le and, where checked and 
requested, appropriately reference sources below): 
[8] Maps, plans, plots or plat submitted by or on behalf of the applicant/consul tant: 
[8] Data sheets prepared/submitted by or on behalf of the applicant/consultan t. 

[8] Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters' study: 
D U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

[8] U.S. Geological Survey map(s). Cite scale & quad name: Hendersonville. 
t8J:. USDA Natural Resources Conservation Service Soil Survey. Citation: Henderson County, NC 
D. National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vertical Datu m of 1929) 
D. Photographs: D Aerial (Name & Date): 

or D Other (Name & Date) : 
D Previous determination(s). File no. and date ofresponse letter: 
D Applicable/supporting case law: 
D Appli cable/supporting scientifi c literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROV ED JURISDICTIONAL DETERMINATION FORM F ll I' 0 p 
. U. S. Army Corps of Engineers (I 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): Ap ril 22, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W -RG-A, SA W-2015-00550, Shawn Ogden 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located at 281 Tuskarora 
Trail Mooresville on Lake Norman. 
State: NC County/pari sh/borough: Iredell City: Davidson 
Center coord inates of site (!at/long in degree decimal form at): Latitude & Longitude in Decimal Degrees: 35.508806, -
80.948044 
Universal Transverse Mercator: 
Name of nearest water body: Lake Norman 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba 
[8] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8] Office (Desk) Determination. Date: April 22, 2015 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are n~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdi ction (as defmed by 33 CFR part 329) 
in the review area. [Required] 

0 Waters subj ect to the ebb and fl ow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport in terstate or foreign 

commerce. Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Ar~ "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. I ndicate presence of waters of U.S. in review area (check a ll t hat app ly): 1 

0 TNWs, including territorial seas 
0 Wetlands adj acent to TNWs 
[8] Relati vely permanent waters2 (RPWs) th at fl ow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutt ing RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
[8] Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or 0.05 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on : ):stabli~hf!d by 6Il\VM~ 
Elevation of established OHWM (if known): 

2. Non-regu lated waters/wetlands (check if applicable): 3 

0 Potenti ally jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
' For purposes of this fom1, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



The agencies will assert jurisdiction over TNWs and wetlands adj acent to T NWs. If the aquatic resource is a T NW , 
complete Section III.A.l and Section III.D.l. only; if the aqu atic resource is a wetl and adjacent to a TNW , complete 
Sections III.A.l and 2 and Section III.D.l. ; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determinat ion : 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rawmos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of T NWs where th e tributaries are " relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section UJ.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significa nt nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adj acent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adj acent wetlands, or both . lfthe JD 
covers a tributary with adj acent wetlands, complete Section III.B.l for the tributary, Section llLB.2 for any onsite 
wetlands, and Section lli.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section IJI.C below. 

1. Characteristics of non-T NWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rain fall : inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relati onship with TNW: 

0 Tributary flows directly into TN W. 
0 Tributary fl ows through Pick List tributaries before entering TNW. 

Project waters are Pick List river mi les from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify fl ow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain : 

4 Note that the Instructional Guidebook contains additional in formation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which fl ows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: fee t 
Average depth : feet 
Average side slopes: Pick Lis~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobb les D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Ex plain : 
Tributary geometry: !>Js k L,_isJ 
Tributary grad ient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0 Muck 

Explain : 

Estimate average number of flo w events in review area/year: Pick List 
Describe flow regi me: 

Other infonnation on duration and volume: 

Surface flow is: Pick Lis!. Characteristics: 

Subsurface flow: ;riel< List. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply) : 
D Bed and banks 
D OHWM6 (check all indicators that apply) : 

D clear, natura l line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (Jist): 
D Discontinuous OHWM7 Exp lain: 

If factors other than the OHWM were used to deterrnine lateral extent ofCWAjurisdiction (check all that 

0 High Tide Line indicated by: 
. D oil or scum line along shore objects 

0 Mean High Water Mark indicated by: 

D fine shell or debri s deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list) : 

(iii) Chemical Cha racteristics: 

D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g. , water color is clear, discolored, oily film ; water quality; general watershed 
characteri st ics, etc.). Explai n: 

IdentifY specific pollutants, if known : 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findin gs: 
0 Fish/spawn areas. Expl ai n findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily fl ows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., fl ow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lb id. 



D Other environmentally-sensitive species. Explain fi ndings: 
D Aquatic/wi ldlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that now directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetl and Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality . Explain: 

Project wetlands cross or serve as state boundaries. Explain : 

(b) General Flow Relationship with Non-TNW: 
Flow is: J>ick List. Ex plain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: )>ick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutt ing 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connecti on. Ex plain : 
D Separated by berm/barri er. Ex plain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles fro m TNW. 
Project waters are )>ick List aerial (straight) miles from TNW. 
Flow is from: J>ick List. 
Estimate approximate location of wetland as within the )>ick List floodpl ain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fi lm on surface; water quality; general 

watershed characteristics; etc.). Exp lain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check a ll that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wi ldli fe diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
Al l wetland(s) being cons idered in the cumulative analysis: Pick Lis~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the followin g: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency o(the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support function s 

for fi sh and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other rel ationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findin gs of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Expla in findin gs of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adj acent wetlands, then go to Section IJT.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
t8J. Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennia l: Features show on USGS topographic map as a blue line stream. Professionals in the field 
observed flow levels and development of bed and bank structures in the stream, which are indicative of perennial 
waters. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft) . 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

8See Footnote # 3. 



0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributari es typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section UI.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutt ing an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tribu tary to wh ich they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdiction al wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in comb ination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetl ands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisd ictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
[8] Demonstrate that water meets the criteria for one of the categories presented above ( l-6), or 
D Demonstrate that water is iso lated with a nex us to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLA TED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 whi ch are or could be used by interstate or forei gn travelers for recreational or other purposes. 
0 from which fi sh or shellfi sh are or could be taken and sold in interstate or forei gn commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
D Other factors . Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the rev iew area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
D. Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 lf potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substanti al nexus to interstate (or fore ign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area wou ld have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

0 Waters do not meet the "S ignificant Nexus" standard, where such a finding is required for jurisdiction. Explain : 

9 To complete the analysis refer to the key in Section 111. 0.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basi s of jurisdiction is tl1e 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
D. Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is requ ired fo r jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be in cluded in case file and, 
where checked and requested, appropriately reference sources below): 
[gl Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
0 Office does not concur wi th data sheets/delineati on report. 

0 Data sheets prepared by the Corps: 
0 Corps navigab le waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[gl U.S. Geological Survey map(s). Cite scale & quad name:NC-Mooresvi ll e. 
0 USDA Natural Resources Conservation Service Soi l Survey. Citation: 
0 National wetlands in ventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 l 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[gl Photographs: [gl Aerial (Name & Date):UNK. 

or [gl Other (Name & Date):UNK. 
0 Previous determination(s). Fi le no. and date of response letter: 
0 Applicab le/supporting case law: 
0 Applicable/supporting scientific li terature: 
0 Other information (p lease specify) : 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

Thi s form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 24, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2010-00198, City of Hendersonville I Attn.: Lee Smith 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Henderson City: Mills River 
Center coordinates of site (!at/long in degree decimal format) : Latitude & Longitude in Decimal Degrees: 35.3875 N, 82.5463 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT French Broad River and Mills River 
Name of nearest Traditional Navigable Water (TNW) into which the aquati c resource fl ows: French Broad River 
Name of watershed or Hydrologic Unit Code (I-IUC): Upper French Broad (06010105) 
12.1 Check if map/diagram of review area and/or potential jurisdictional areas is/are avail able upon request. 
D. Check if other sites (e.g., offs ite mitigation sites, di sposal sites, etc . .. ) are associated with this action and are recorded on a 

different JD forrri . 

D. REVIEW PERFORMED FOR SITE EV ALUA TlON (CHECK ALL THAT APPLY): 
[8J Office (Desk) Determination. Date: April 24, 2015 
D Field Determination . Date(s) : 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US " within Rivers and Harbors Act (RHA) jurisdiction (as defi ned by 33 CFR part 329) in the 
review area. [Required] 

D Waters subject to the ebb and fl ow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There A~~ "waters of the US " within Clean Water Act (CWA) jurisdiction (as defi ned by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D. TNWs, including territorial seas 
D. Wetlands adjacent to TNWs 
0 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
IB Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that fl ow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that t1ow d irec tl y o r indirectly into TNW s 
D Impoundments of jurisdictional waters 
D Iso lated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area : 
Non-wetland waters: 200 linear feet: 8-40 width (ft) and/or acres. 
Wetlands: 0.04 acres. 

c. Limits (boundaries) of jurisdiction based on: 198] Delineationj \f llo:ull! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed with in the review area and determined to be not jurisdictionaL 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 

.. I 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IJJ.A.l and Section IJI.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections lli.A.l and 2 
and Section III.D.l. ; otherwise, see Section III.B below. 

1. TNW 
Identify TN W: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section JJI.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of Jaw. 

If the waterbod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IJI.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section IJJ.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfa ll : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relati onship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary fl ows through )>ick List tributaries before entering TN W. 

Project waters are Pick.List river miles from TNW. 
Project waters are Pick List ri ver miles from RPW. 
Project waters are J>ick List, aerial (straight) miles from TNW. 
Project waters are Pick Lis! aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteri stics (check all that apply): 
Tributary is: 0 Natural 

'Note that the Instructional Guidebook contains additional infom1ation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identi fy ing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



0 Artitlcial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate) : 
Average width: feet 
Average depth: feet 
Average side slopes: :Pick J:.,ist. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick Lis! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: PickLi~t 

0 Concrete 
0 Muck 

Explain: 

Estimate average number of flow events in review area/year: ;Pick List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: .J;>ick List. Characteristics: 

Subsurface flow: Pic~Lisl Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter di sturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 

0 water staining 0 . abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain : 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fin e shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) C hemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oi ly film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings : 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the stream temporarily fl ows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regi me (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid 

- --------------------------------------------------------' 



D Fish/spawn areas. Explain findin gs: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Expla in findin gs: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetl and Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain : 

Surface flow is: Pick List 
Characteristics: 

Subsurface fl ow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetl and hydrologic connection. Explain : 
D Ecological connection. Explain : 
D Separated by berm/barri er. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick Lisi aerial (straight) miles from TN W. 
Flow is from : l>ick List. 
Estimate approximate location of wetland as within the Pick List floodpl ain . 

(ii) Chemical Characteristics: 
Characterize wetl and system (e.g., water color is clear, brown, oil film on surface; water quali ty; general watershed 

characteristics; etc.) . Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffe r. Characteri stics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Li sted species. Explain findin gs: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findin gs: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pi .ckL.is~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the followin g: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 



Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the 
flow of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. lt is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TN W? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support function s for fi sh and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TN W? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section ITI.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of signifi cant nexus below, based on the tribu tary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findin gs of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section JII.D: 

D. DETERMlNA TIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adj acent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
0 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: UT French Broad River and the Mills River exhibit indicators of ordinary high water marks 
(OHWM) including developed bed and bank, scour, presence of aquatic life, presence of litter and debris, destruction 
of terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. UT French Broad River and the 
Mills River are depicted as a solid blue line on the USGS 7.5 minute quadrangle map Skyland and the most current 
Natural Resource Conservation Service Soil Survey for Henderson County. Solid blue line features on these mapping 
conventions typically represent perennial streams. Perennial flow has been observed by Corps representatives during 
several visits to the Mills River, North Carolina vicinity. 

0 Tributaries ofTNW where tributaries have continuous fl ow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting thi s conclusion is provided at Section lli.B . Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply) : 
[g!' Tributary waters: 200 linear feet 8-40 width (ft) . 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetl and waters: acres. 

8See Footnote # 3. 



Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[8l Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[8l Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rational e 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Flows directly into associated tributary. 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rational e in Section III.D.2, above. Provide rationale indicating that wetl and is directly 
abutting an ru>w: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.04 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adj acent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adj acent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S. ," or 
0 Demonstrate that water meets the criteri a for one of the categories presented above (l-6), or 
0 Demonstrate that water is isolated with a nexus to conunerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fi sh or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
D. Other factors. Explain: 

Identify water body and summarize rationale supporting determination : 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft) . 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the revi ew area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 · Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain : 
:0 Other: (explain, if not covered above) : 

9 To complete the analys is refer to the key in Section lll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "S ignificant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
t8;1. Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
t8J Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

t8J Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

D. Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

t8J U.S. Geological Survey map(s). Cite scale & quad name: Skyland. 
t8J USDA Natural Resources Conservation Service Soi l Survey. Citation: Henderson County, NC 
0 National wetlands inventory map(s). Cite nan1e: 
0 State/Local wetland inventory map(s): 
0 FEMNFIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). Fi le no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 24, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-00694, Highlands Falls Community Association, Inc. I Attn.: 
Jennifer Royce 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon City: Highlands 
Center coordinates of site (I at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.068861 N, 83.180598 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Cullasaja River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D. Check if other sites (e.g. , offsite mitigation sites, disposal sites, etc .. . ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: April 24,2015 
0 Field Determination. Date(s): 

SECTION H: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There .4.f~jlq "navigable waters of the U.S. " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

0 . Waters subject to the ebb and flow of the tide. 
Q Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There An~ "waters of the U.S. " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
t8J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 300 linear feet: 15 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: EstablisJ!edj)y OHW_~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

Q Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
TII.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections JU.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination : 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: Pick. t ist 
Drainage area: Pick Lis~ 
Average annual rainfall: inches 
Average annual snowfall : inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
0 Tributary flows through J2c~List tributaries before entering TNW. 

Project waters are PickList river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 

c I 

Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply) : 
Tributary is: D Natural 

0 Artificial (man-made). Explain : 
0 Man ipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook conta ins additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identify ing, e.g. , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: it~lt!-is~. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks] . 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: fjck ,J,.i~ f, 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: PickList 
Estimate average number of flo; events in review area/year: gicK!A# 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: :Pi£l<!;isl Characteristics: 

Subsurface flow: !'}ck'l..i'sl Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence oflitter and debris 
0 changes in the character of soi I 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings : 
0 Other environmentally-sensitive species. Explain findings : 
0 Aquatic/wildlife diversity. Explain findings : 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g. , where the strean1 temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteri stics: 

Properties: 
Wetland size: acres 
Wetland type. Explain : 
Wetland quality. Explain : 

Project wetlands cross or serve as state boundaries. Explain : 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain : 

Surface fl ow is: Pick List 
Characteri stics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connecti on. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetl ands are )>ick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles fro m TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodpl ain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain : 
Identi fy specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain : 
D Habitat for: 

D Federally Listed species. Explain findin gs: 
D Fish/spawn areas. Explain findings : 
D Other environmentally-sensitive species. Explain findings : 
D Aquatic/wildli fe diversity. Explain findin gs: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the foll owing: 
Directly abuts? (YIN) Size (in acres)' Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functi ons being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain fi ndings 
of presence or absence of sign ificant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination wi th all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMJNA TIONS OF JURJSDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 : TNWs: linear feet 
'0 Wetlands adjacent to TNWs: 

width (ft), Or, acres. 
acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[8:1 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Cullasaja River exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, 
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, .sediment sorting and 
deposition, leaf litter washed away. Cullasaja River is depicted as a solid blue line on the USGS 7.5 minute quadrangle map 
Highlands and the most current Natural Resource Conservation Service Soil Survey for Macon County. Solid blue line 
features on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps 
representatives during numerous visits to the Highlands, North Carolina vicinity. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section IIT.B. Provide rationale indicating that tributary fl ows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
t8J Tributary waters: 300 linear feet 15 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0. Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D. Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IU.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



Q_ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section IJI.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Q Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

simi larly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres, 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL Data supporting this conclusion is 
provided at Section III.C 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

D. which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D. Tributary waters: linear feet width (ft). 
D Other non-wetland waters : acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

D Waters do not meet the "Significant Nexus" standard, where such a fi nding is required for jurisdiction. Explain: 
D Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
D. Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
D. Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
tj Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
[8] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
D Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D. Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
D. U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

[8] U.S. Geological Survey map(s). Cite scale & quad name: Highlands. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
0 Previous detennination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
0, Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURJSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April29, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-00567, Phi lip Buller 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: McDowell City: Marion 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.6990174 N, -82.055045 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT to the Catawba River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): Catawba I 03050101 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are avai lable upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc .. . ) are assoc iated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[81 Office (Desk) Determination. Date: 4-29-2015 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are Dl! "navigable waters of the US " within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required) 

0 Waters subject to the ebb and flow of the tide. 
D. Waters are presently used, or have been used in the past, or may be susceptible fo r use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required) 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[8l Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 50 linear feet: 3 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain : 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g. , 
typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
UI.A.l and Section ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
IIJ.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TN W: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rati onale supporting conclusion that wetland is "adj acent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agen.cies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

Ifthe waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lii.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section IIJ.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rainfa ll : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary fl ows directly into TN W. 
D Tributary flows through pick List tributaries before entering TNW. 

Project waters are Pick List ri ver miles fro m TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identi fy fl ow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteri stics (check all that apply): 
Tributary is: D Natural 

0 Artifi cial (man-made). Explain : 
0 Manipulated (man-altered). Explain: 

'Note that the Instructional Guidebook contains additional in formation regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identify ing, e.g., tributary a, which fl ows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stabi lity [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other infom1ation on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings : 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check al l indicators that apply) : 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetat ion matted down, bent, or absent 0 sediment sorting 
0 leaf li tter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple obse.-ved or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (li st): 

0 Discontinuous.OI-IWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oi l or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily fi lm; water quali ty; general watershed characteri st ics, etc.). Explain : 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check a ll that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fr inge. Characteri stics: 
0 Habitat for: 

0 Federal ly Listed species. Explain fi ndings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wild life diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporari ly flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
%id. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quali ty. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ;pick Lis~. Explain: 

Surface fl ow is: Pick List 
Characteristi cs: 

Subsurface flow: .Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Eco logical connection . Explain : 
D Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are ,Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) mil es from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as with in the Pick List floodplain. 

(ii) Chemical Characteristics : 
Characterize wetland system (e.g. , water color is clear, brown, oil film on surface; water quality; general watershed characteri sti cs; 

etc.). Expl ain: 
Identify specific pollutants, if known : 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain : 
D Habitat fo r: 

D Federally Listed species. Explain fi ndings : 
D Fish/spawn areas. Explain findings: 
D Other envi ronmentally-sensitive species. Explain fi ndings : 
D Aquati c/wildlife diversity. Explain fi ndings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumul ative analysis. 

For each wetland, specify the fo llowing: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical fu nctions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fi sh and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutri ents and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, w!Jere the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF J1JRISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft.), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[8] Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: UT is a blue line stream on the USGS topographic map, Marion West Quad which in North Carolina means it flows more 
than 3 months out of the year making it a perennial stream. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g. , typically three months each year) are jurisdictional. 

Data supporting this concl usion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

"See Footnote # 3. 
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0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting a n RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisd ictionaL Data supporting this conclusion is 
provided at Section lii.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisd ictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLA TED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLA TED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

o· which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from wh ich fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Exp lain : 
D Other factors. Explain: 

Identify water body a nd summarize rationa le supporting determination: 
Provide estimates fo r jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identity type(s) of waters: 
D. Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed withi n the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or fo reign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regu lated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain : 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential bas is of juri sdiction is the MBR factors (i.e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section JII.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Juristliction Following Rapanos. 



0 Non-wetland waters (i .e., rivers, streams): linear feet, width (tl). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for ID (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
~- Maps, plans, plots or plat submitted by or on behalf of the applicant/consu ltant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consu ltant. 

.. 0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

-~ U.S. Geological Survey map(s). Cite scale & quad name: NC-Marion West. 
0 USDA Natural Resources Conservation Service Soi l Survey. Citation: McDowell County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT ID: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by fo llowing the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 29, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-00706, Richard J Thomas 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/pari sh/borough: Avery City: Banner Elk 
Center coordinates of site (!at/long in degree decimal fo rmat): Latitude & Longitude in Decimal Degrees: 36.217869 N, -81.936483 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Trivett Branch 
Name of nearest Traditi onal Navigable Water (TNW) into whi ch the aquatic resource fl ows: Watauga River 
Name of watershed or Hydrologic Unit Code (HUC): Watauga I 06010103 
t8J Check if map/diagram of review area and/or potential jurisdictional areas is/are avail abl e upon request. 
D. Check if other sites (e.g. , offsite mi tigation sites, disposal si tes, etc . .. ) are associated with this action and are recorded on a di fferent JD 

fo rm. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
t8J Offi ce (Desk) Determination. Date: 4-29-2015 
D Field Determination . Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US " within Rivers and Harbors Act (RHA) j urisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

D. Waters subject to the ebb and fl ow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or fo reign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters oft he US " within Clean Water Act (C WA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetl ands adjacent to TNWs 
t8J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that fl ow directly or indirectly into TNW s 
D Wetl ands directly abutting RPWs that fl ow directly or indirectly into TN Ws 
D Wetl ands adj acent to but not directly abutt ing RPWs that flow directly or indirectly into TNWs 
D Wetlands adj acent to non-RPWs that fl ow directly or indirectly into TNWs 
D Impoundments of jurisdi ctional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 30 linear feet: 3 width (ft) and/or acres. 
Wetl ands: acres. 

c. Limits (boundaries) of jurisdiction based on : Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

D Potenti ally jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain : 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically fl ows year-round or has continuous flow at least "seasonal ly" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
IIJ.A.l and Section lli.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ili.A.l and 2 and Section 
III.D.l.; otherwise, see Section 111.8 below. 

1. TNW 
Identi fY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapnnos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section JII.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.8.1 for the tributary, Section ill.B.2 for any 
onsite wetlands, and Section 111.8.3 for all wet lands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section lii.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pi~k List 
Drainage area: Pi_<;k List 
Average annual rainfall: inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles fro m TNW. 
Project waters are Pick List aeri al (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identi fY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteri stics (check all that apply) : 
Tributary is: D Natural 

D Artificial (man-made). Explai n: 
D Manipulated (man-altered). Explain : 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifYing, e.g., tributary a, which fl ows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Exp lain: 

Tributary condition/stabili ty [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick List 
Describe flow regime: 

Other infom1ation on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: 'Pick List. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that app ly): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetat ion matted down, bent, or absent D sed iment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oi l or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(ii i) Chemical C haracteristics : 
Characterize tributary (e.g., water color is clear, discolored, oi ly film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (chec k all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetl and Characteristi cs: 

Properties: 
Wetland size: acres 
Wetland type. Explai n: 
Wetland quality. Explain : 

Project wetlands cross or serve as state boundaries. Explain : 

(b) General Flow Relati onship with Non-TN W: 
Flow is: Pick List. Explain: 

Surface fl ow is: Pick List 
Characteristics: 

Subsurface fl ow: Pick List. Explain fin dings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TN W: 
D Directly abutting 
D Not directly abutt ing 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explai n: 
D Separated by benn/barrier. Exp lain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river mil es from TNW. 
Project waters are l>ick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain . 

(ii) Chemical Characteristics: · 
Characterize wetland system (e.g., water color is clear, brown, oil fi lm on surface; water quality; general watershed characterist ics; 

etc.). Explain: 
Identi fy specific poll utants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteri stics (type, average width): 
D Vegetation type/percent cover. Explain : 
D Habitat for: 

D Federally Listed species. Explain fin dings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findin gs: 
D Aquatic/wi ldlife di versi ty. Explain fi nd ings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the fo llowi ng: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SlGNIFlCANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, th e fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetl ands (if any), have the capacity to carry pollutants or fl ood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combinati on with its adjacent wetlands (if any), provide habi tat and li fecycle support functions fo r fish and other 

species, such as feeding, nest ing, spawning, or rearing young fo r species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nu trients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combinati on with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TN W? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of signi ficant nexus below, based on the tributary itself, then go to Section lii.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of signi ficant nexus below, based on the tributary in combinati on with all of its adj acent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explai n fmdi ngs of presence or 
absence of signifi cant nexus below, based on the tributary in combination with all of its adj acent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF J URISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TN Ws: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
181 Tri butaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Trivett Branch is a blue line stream on the USGS topographic map, NC-Eik Park Quad which in North Carolina mea ns it 
flows more than 3 months out of the year making it a perennial stream. AND professionals observed flow in the field . 

D Tributaries ofTNW where tributaries have continuous fl ow "seasonally" (e.g. , typically three months each year) are j urisd ictional. 

Data su pporting this concl usion is provided at Section Ill. B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates fo r jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet wi dth (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a signi fi cant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section lli.C. 

Provide estimates fo r jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identi fy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adj acent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section Jll.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 
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0 Wetlands di rectly abutting an RPW where tri butaries typically fl ow "seasonally." Provide data indicating that tributary is 
seasonal in Section lli.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisd ictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adj acent wetlands, have a sign ifican t nexus with a TNW are juri sidictional. Data supporting thi s conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adj acent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S. ," or 
D Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

D which \lfe or could be used by interstate or foreign travelers for recreational or other purposes. 
D from whi ch fish or shellfish are or could be taken and sold in interstate or fo reign commerce. 
D which are or could be used for industri al purposes by industries in in terstate commerce. 
D Interstate isolated waters. Explain : 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 · Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JlJRISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potential wetlands were assessed within the review area, these areas did not meet the cri teria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or fo reign) commerce. 

0 Prior to the Jan 200 l Supreme Co urt dec ision in "SWAN CC," the review area would have been regu lated based solely on the 
"Migratory Bird Rule" (MBR). 

D Waters do not meet the "Sign ificant Nexus" standard, where such a fin ding is required for juri sdiction. Explain : 
D Other: (explain, if not covered above): 

Provide acreage estimates fo r non-jurisdictional waters in th e review area, where the sole potential basis of jurisdiction is the MBR factors (i.e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agricul ture), using best professional judgment (check all 
that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-j urisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
findin g is required fo r jurisdiction (check all that apply): 

9 To complete the analys is refer to the key in Section lii.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. Li st type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
[gl Maps, plans, plots or plat submitted by or on behalf of the app licant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S . Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit ffiJC maps. 

[gl U.S. Geological Survey map(s). Cite scale & quad name: NC-Eik Park. 
0 USDA Natural Resources Conservation Service So il Survey. Citation: Avery County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
D FEMAIFIRM maps: 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify) : 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fo rm should be completed by fo llowing the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): Apri l 24, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESA W-RG-A, Bonnie G Stewart, SA W-2015-00293 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is located at 1514 Old Highway 74 
State: NC County/pari sh/borough: Union City: Marshville 
Center coordinates of site (lat/long in degree decimal fom1at): 34.969454, -80.390485 
Universal Transverse Mercator: 
Name of nearest water body: Salem Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (IIDC): Rocky(3 040105) 
® Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mi tigation sites, disposal sites, etc . .. ) are associated with this action and are recorded on a 

diffe rent JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
.12J Field Determination. Date(s): 2/ L0/2015 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U S " within Rivers and Harbors Act (RHA) jurisdiction (as defi ned by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subject to the ebb and fl ow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible fo r use to transport interstate or fo reign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters oft he U. S " within Clean Water Act (C WA) j urisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including terri tori al seas 
D Wetlands adjacent to TNWs 
12] Relati vely permanent waters2 (RPWs) that fl ow directly or indirectly into TN Ws 
tJ Non-RPWs that fl ow directly or indirectly into TNWs 
D. Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that fl ow directly or indirectly into TNWs 
d Wetlands adj acent to" non-RP Ws that flow directly or indirectly into TNWs 
D Impoundments of j urisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 5001 inear feet: 4 width (ft) and/or acres. 
Wetlands: acres. 

c. L imits (boundaries) of jurisdiction based on: !'ickLi~] 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if appl icable):3 

D. Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional . 
Explain : 

SECTION ill: CWA ANALYSIS 
A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lli below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typical ly flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section lli.A.l and Section lli.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections lll.A.l and 2 
and Section ill.D.l.; otherwise, see Section ID.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section lll.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if th e 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ill.B.l for 
the tributary, Section JII.B.2 for any onsite wetlands, and Section JTI.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section lll.C below. 

l. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: )>ick List 
Drainage area: Pick List 
Average annual rainfall : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary fl ows through Pick List tributaries before entering TNW. 

Project waters are Pick List river miles fro m TN W. 
Project waters are Pick List river miles fro m RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identify fl ow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain : 
0 Manipulated (man-al tered). Explain: 

4 Note that the instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identi fy ing, e.g. , tributary a, which flows through the review area, to flow into tributary b, which then fl ows into TNW. 

6 



Tributary properties with respect to top of bank (estimate): 
Average width : feet 
Average depth: feet 
Average side slopes: P ick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain : 

Tributary condition/stab il ity [e.g. , highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain : 
Tributary geometry: Pic~ List 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0 Muck 

Explain: 

Tributary provides fo r: P.Jck L.ist 
Estimate average number of flow events in review area/year: Pick L ist 

Describe flow regime: 
Other info rmation on duration and vo lume: 

Surface flow is: Pick List. Characteristics: 

Subsurface fl ow: P ick Lis~ . Explai n find ings: 
D Dye (or other) test perfo rmed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of li tte r and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter di sturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A j urisdiction (check all that apply): 
0 High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore obj ects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation li nes/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) C hemica l Character istics: 
Characterize tributary (e.g., water color is clear, discolored, oily fi lm; water quali ty; general watershed characteristics, etc.). 

Explain : 
Identify specific pollutan ts, if known: 

(iv) Biological C haracter istics. C ha nnel supports (check all t hat apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fr inge. Characteri stics: 
D Habitat for: 

D Federally Listed species. Explain fi ndings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Expla in fi ndings: 

2. C haracteristics of wetla nds adjacent to non-TNW that fl ow directly or indirectly into TNW 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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(i) P hysical Char-acterist ics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain : 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relati onship with Non-TNW: 
Flow is: :Pick L ist. Explain: 

Surface fl ow is: PickLis! 
Characteri stics: 

Subsurface fl ow: P ick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
D Directly abutting 
0 Not di rectly abutting 

0 Discrete wetland hydrologic connection. Explain : 
0 Ecological connection. Explain : 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river mi les from TNW. 
Proj ect waters are Pick L ist aerial (straight) mi les fro m TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(i i) C hemica l C haracteristics : 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known : 

(iii) Biologica l Char acteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain : 
D Habitat for: 

D Federally Listed species. Explain fi ndings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
0 Aquati c/wildlife di versity. Explain findings: 

3. C ha racteristics of all wetlands adj acent to th e tributary (if any) 
All wetland(s) being considered in the cumu lative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, speci fy the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summari ze overall biological, chemical and physical functi ons being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow char acteristics and fun ctions of the tributa ry itself and the fun ctions performed 
by any wetlands adj acent to the tributa ry to determine if they significantly affect the chemica l, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has mor e th an a speculative or insubstantial effect on the chemica l, physica l and/or biological integri ty of a TNW. 
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or fl ood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TN W? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and li fecycle support functions fo r fi sh and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to transfer nutrients and organi c carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (i f any), have other relationships to the physical , chemical, or 

biological integri ty of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Expl ain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findin gs of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adj acent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of signifi cant nexus below, based on the tributary in combination with all of its adj acent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries of TNWs where tributaries typically fl ow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics of the stream provided by the consultant and 

verified in the field by the COE. 

0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g. , typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply) : 
~ Tributary waters: 500 linear feet 4 width (ft) . 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 

8See Footnote# 3. 
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D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
direct ly abutting an RPW: 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section lii.D.2, above. Provide rational e indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adj acent to but not direct ly abu tti ng an RPW that flow directly or indi rectly in to TNWs. 
0 Wetlands that do not di rectly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a sign ificant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adj acent to such waters, and have when considered in combination with the tributary to whi ch they are adj acent and 

with similarly situated adj acent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impound ments of jurisdictiona l waters.9 

As a general rule, the impoundment of a jurisdictional tributary rem ains j urisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the cri teria for one of the categories presented above ( 1-6), or 
D Demonstrate tl1at water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTR UCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

D wh ich are or could be used by interstate or foreign travelers for recreational or other purposes. 
D fro m which fi sh or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or cou ld be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain : 
0 Other fac tors. Explain: 

Identify water body and summarize rationa le support ing determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply) : 
D Tributary waters: linear feet width (ft) . 
D. Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUD.ING WETLANDS (CHECK ALL THAT APPLY): 
D. If potential wetlands were assessed within the revi ew area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
D Review area included isolated waters with no substantial nexus to interstate (or fore ign) commerce. 

0 Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Ru le" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a find ing is requi red for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of mi gratory birds, presence of endangered species, use of water for irrigated agriculture), using best profess ional 
judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams) : linear feet width (ft). 

9 To complete the analys is refer to the key in Section 11!.0.6 of the instructional Guidebook. 
10 Prior to asser ting or declining CWA j urisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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0 Lakes/ponds: acres. 
D Other non-wetland waters: 
0 Wetlands: acres. 

acres. List type of aquatic resource: 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the " Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
[1 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
1:8J. Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:. 
-~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

~ Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data . . 
0 USGS 8 and 12 digit HUC maps. 

·o U.S. Geological Survey map(s). Cite scale & quad name: NC-WINGATE 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: 
~ National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMNFIRM maps: 
D I 00-year Floodplain Elevation is : (National Geodectic Vertical Datum of 1929) 
~ Photographs: ~ Aerial (Name & Date):UNK. 

or D Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
D' Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURJSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions prov ided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMA TlON 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD) : April 24, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER : CESA W-RG-A, Stan, Jane & William Summerlin, SA W-2015-00296 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is located at 919 Old Pageland-Monroe Rd 
State: NC County/parish/borough: Union City: Monroe p 
Center coordinates of site (!at/long in degree decimal fo rmat) : 34.951 96, -80.48224 
Universal Transverse Mercator: 
Name of nearest waterbody: Salem 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource fl ows: 
Name of watershed or Hydrologic Unit Code (HUC): Rocky(3 040105) 
~· Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc .. . ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination . Date: 
[8]. Field Determination. Date(s): 2/ 10/20 15 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U. S " within Rivers and Harbors Act (RI-IA) jurisdiction (as defin ed by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subj ect to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible fo r use to transport interstate or fo reign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U. S " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territori al seas 
d Wetlands adjacent to TNWs 
[8J Relatively permanent waters2 (RPWs) that fl ow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that fl ow directly or indirectly into TNWs 
[8J Wetlands adjacent to but not directly abutting RPWs that fl ow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (in terstate or intrastate) waters, includ ing isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 3900 linear feet: 4 width (ft) and/or acres. 
Wetlands: 2.1 acres. 

c. Limits (boundaries) of jurisdiction based on: Pick List 
Elevation of establi shed OHWM (if known): 

2. Non-regu lated wate~s/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

SECTION III: CWA ANALYSIS 
A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section TIT below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ill .F. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section JJI.A.l and Section m.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections UI.A.l and 2 
and Section lll.D.l.; otherwise, see Section lll.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination : 

2. Wetland adjacent to TNW 
Summarize rati onale supporting conclusion that wetland is "adj acent" : 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g. , typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section IIJ.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section m.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drai nage area: Pick List 
Average annual rainfa ll: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly in to TNW. 
0 Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List ri ver miles from TNW. 
Project waters are J>ick List ri ver mil es from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) mjJes from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identi fy flow route to TNW5
: 

Tributary stream order, if known : 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Arti fic ial (man-made). Explain : 
0 Manipulated (man-altered). Explain : 

'Note that the Instructional Guidebook conta ins additional infom1ation regarding swales, ditches, washes, and eros ional features generally and in the arid 
West. 
5 Flow route can be described by identi fying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate): 
Average width : feet 
Average depth: feet 
Average side slopes: f ickJJist. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick Litt 

D Concrete 
0 Muck 

Explain: 

Estimate average number of flow events in review area/year: f~ck List 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ?ick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g. , water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings : 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the strean1 temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies wi ll look for indicators of flow above and below the break. 
7Ibid. 
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(i) Physical Characteristics: 
(a) General Wetland Characteri stics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Expl ain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: fick List. Explain: 

Surface fl ow is: Pick L ist 
Characteristics: 

Subsurface flow: Pick Lis~. Explain fi ndings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain : 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick L~~! river miles from TNW. 
Project waters are Pick ~isf, aerial (straight) miles from TNW. 
Flow is from: Pic_k List. 
Estimate approximate location of wetland as within the Pick Lis! flood plain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oi l fi lm on surface; water quality; general watershed 

characteristics; etc.). Explai n: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
0 Aquatic/wi ldlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pic~_ List 
Approximately ( ) acres in total are being considered in the cumul ative analysis. 

For each wetland, specify the fo llowing: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical fu nctions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adj acent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or fl ood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and li fecycle support fu nctions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN W? 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetl ands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findin gs of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain fi ndings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of sign ificant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section Ili.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
D. Wetlands adj acent to TN Ws: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[8J Tributaries ofTNWs where tributaries typical ly flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Based on the geomorphological, biolog ical and hydrological charactoristics of the stream 
provided by the consultant and verified in the fie ld by the COE . 

0 Tributaries ofTNW where tributaries have continuous fl ow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary fl ows 

seasonally: 

Provide estimates fo r jurisdictional waters in the review area (check all that apply): 
[8J Tributary waters: 3900 linear feet 4 width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or ind irectly into a TN W, and it has a signi fi cant nexus with a 

TNW is jurisdictional. Data supporting th is conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

8See Footnote# 3. 
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[8] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Based on the geomorphological, biological and hydrological charactoristics of 
the stream provided by the consultant and verified in the field by the COE. 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 2.1 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs . 
. 0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisd ictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisd ictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S. ," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( l-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLA TED [INTERSTATE OR INTRA:STATE] WATERS, INCLUDING ISOLA TED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfi sh are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D. Interstate isolated waters. Explain: 
D. Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
D. Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type( s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 · If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

. D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

D Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain : 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e. , presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

9 To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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g: 
D 
0 

Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Lakes/ponds: acres. 
Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
D. Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
·[g[ Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant:. 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 
. ........ [gl Office concurs with data sheets/delineation report. 

D Office does not concur with data sheets/delineation report. 
D Data sheets prepared by the Corps: 
0 · Corps navigable waters ' study: 
0 ' U.S. Geological Survey Hydrologic Atlas : 

D USGS Nl-ID data. 
0 USGS 8 and 12 digit HUC maps. 

0 U.S. Geological Survey map(s). Cite scale & quad name: NC-WlNGATE 
D USDA Natural Resources Conservation Service Soil Survey. Citation: 
[g!D·.. National wetlands inventory map(s). Cite nan1e: 

State/Local wetland inventory map(s): 
121 FEMAIFIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[gl Photographs: [gl Aerial (Name & Date):UNK. 

or D Other (Name & Date): 
D Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 ' Applicable/supporting scientific literature: 
D. Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURiSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April24, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2015-00486, Graham County I Attn.: David Hyatt 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Graham City: Robbinsville 
Center coordinates of site (!at/long in degree decimal format) : Latitude & Longitude in Decimal Degrees: 35.328442 N, 83.810641 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Long Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cheoah River 
Name of watershed or Hydrologic Unit Code (HUC): Lower Little Tennessee (06010204) 
(gl, Check if map/diagram of review area and/or potential jurisdi ctional areas is/are available upon request. 
D. Check if other sites (e.g., offs ite mitigati on sites, disposal sites, etc .. . ) are associated wi th this action and are recorded on a di ffe rent JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
(gJ Offi ce (Desk) Determination. Date: April 24, 2015 
D. Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S " with in Rivers and Harbors Act (RI-IA) juri sdiction (as defi ned by 33 CFR part 329) in the review area. 
[Required] 

D Waters subject to the ebb and fl ow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible fo r use to transport in te rstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the rev iew area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
(gJ Relati vely permanent waters2 (RPWs) that fl ow directly or indirectly into TNWs 
D Non-RPWs that fl ow directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D, Wetlands adj acent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, incl ud ing isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 300 linear feet: 18 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OBWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Til below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typ ically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
lli.A.l and Section Jli.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections m.A.l and 2 and Section 
Jli.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adj acent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section lli.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section JII.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section UI.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: Pick List 
Average annual rain fa ll : inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

(b) 

0 Tributary flows directly into TNW. 
0 Tributary fl ows through .J>ick Lis~ tributaries before entering TNW. 

Project waters are Pick Lis~ river miles fro m TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pick List aerial (straight) miles fro m TN W. 
Project waters are Pick Lis! aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identify flow route to TNW5
: 

Tributary stream order, if known : 

General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain : 

Tributary properties with respect to top of bank (estimate): 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and eros ional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g. , tributary a, which fl ows through the review area, to flow into tributary b, which then flows into TNW. 



Average width: feet 
Average depth : fee t 
Average side slopes: Pick List. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain : 

Tributary condition/stabili ty [e.g., highly eroding, sloughing banks]. 
Presence of run/ri ffle/pool complexes. Explain: 
Tribu tary geometry: Pick List 
Tributary gradient (approx imate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flo w events in review area/year: Pick List 
Describe fl ow regime: 

Other information on duration and volume: 

Surface fl ow is: Pick List. Characteristics: 

Subsurface fl ow: Pick List. Explain findings: 
D Dye (or other) test perfo rmed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check a ll indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf li tter disturbed or washed away D scour 
D sediment deposi tion D mul tiple observed or predicted flow events 
D water staining D abrupt change in plant communi ty 
D other (l ist) : 

D Discontinuous OHWM.7 Ex plain: 

If fac tors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore obj ects D survey to available datum; 
D fi ne shell or debri s deposits (foreshore) D physical markings; 
D physical markings/characteri stics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (li st): 

(iii) Chemical Characteristics: 
Characterize tribu tary (e.g., water color is clear, disco lored, o ily film ; water quali ty; general watershed characteristics, etc.). Expl ain : 

Identi fy specific pollu tan ts, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland frin ge. Characteri stics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fi ndings: 
D Aquati c/wildlife diversity. Expla in findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's fl ow regime (e.g., Dow 
over a rock outcrop or through a culvert), the agencies will look for indicators of Dow above and below the break. 
7lbid. 



(i) Physical Characteristics: 
(a) General Wetland Characteri stics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
·Characteristics: 

Subsurface flow: Pick Lis~. Explain find ings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Eco logical connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from : rickList. 
Estimate approxi mate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oi l film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known : 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain : 
D Habitat for: 

D Federally Listed species. Explain findings : 
0 Fish/spawn areas. Explain findings: . 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildli fe diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 



Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to carry pollutants or fl ood waters to TN Ws, or to 

reduce the amount of pollutants or fl ood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and li fecycle support fu nctions fo r fi sh and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combinati on with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adj acent wetlands ( if any), have other relationships to the physical, chemical, or biological 

integri ty of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIT.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adj acent wetlands, 
then go to Section UI.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain fi ndi ngs of presence or 
absence of sign ificant nexus below, based on the tributary in combination wi th all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[gl. Tributaries of TNWs where tributaries typically fl ow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Long Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, scour, 
presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, 
leaf litter washed away. Long Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Robbinsville and 
the most current Natural Resource Conservation Service Soil Survey for Graham County. Solid blue line features on these 
mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps representatives 
during numerous visits to the Robbinsville, North Carolina vicinity. 

0 Tributaries ofTN W where tributaries have continuous fl ow "seasonally" (e.g. , typi cally three months each year) are jurisdictional. 

Data supporting thi s conclusion is provided at Section III.B. Provide rationale indicating that tri butary fl ows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[gl Tributary waters: 300 linear feet IIi width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but fl ows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates fo r jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identi fy type( s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetl ands directly abut RPW and thus are jurisdictional as adjacent wetl ands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutti ng an RPW: 

8See Footnote # 3. 



D Wetlands directly abutting an RPW where tributaries typically flow "seasonally. " Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section Ill.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates fo r jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetl ands that do not di rectly abut an RPW, but when considered in combi nation with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a sign ifican t nexus with a TNW are j urisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacen t to non-RPWs that fl ow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclus ion is 
provided at Section IJI.C. 

Provide est imates fo r juri sdictional wet lands in the review area: acres. 

7. Impoundments of jurisdi ctional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from " waters of the U.S. ," or 
D Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLA OS, THE USE, DEGRADA TIO 
OR DESTRUCTION OF WHICH COULD AFFECT ~TERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

D which are or cou ld be used by interstate or foreign travelers fo r recreational or other purposes. 
D from which fish or she ll fis h are or could be taken and so ld in interstate or foreign commerce. 
D which are or could be used fo r industria l purposes by industries in interstate commerce. 
D Interstate iso lated waters. Explai n: 
D Other factors. Exp lain: 

Identify water body and summ arize rationale supportin g determination: 
Prov ide est imates for jurisdictional waters in the review area (check all that apply): 
D Tributary waters: li near feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NO N-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D If potenti al wetl ands were assessed within the rev iew area, these areas d id not meet the criteri a in the 1987 Corps of Engineers Wetland 

Deli neation Manual and/or appropriate Regional Supplements. 
D Review area inc luded isolated waters with no substantial nex us to interstate (or foreign) commerce. 

D Prior to the Jan 200 1 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
" Migratory Bird Rule" (MBR). 

D Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction . Explain: 
D Other: (explain, if not covered above): 

Provide acreage estimates fo r non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e. , 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
D Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant exus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analys is refer to the key in Section 111.0.6 of the Instructional Guidebook. 
10 Prior to asse rting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 Non-wetland waters (i .e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
[8] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consu ltant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8]· U.S. Geological Survey map(s). Cite scale & quad name: Robbi nsville. 
[8] USDA Natural Resources Conservation Service Soil Survey. Citation: Graham County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s) : 

O
d FEMA/FIRM maps: 

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date) : 

or 0 Other (Name & Date) : 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURJSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by followin g the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April24, 2015 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2015-00669, NC Wildlife Resources Commission I Attn.: Jeff 
Ferguson 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Clay City: Haysville 
Center coordinates of site (Jat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.055979 N, 83.816234 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Hiwassee River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hiwassee River 
Name of watershed or Hydrologic Unit Code (HUC): Hiwassee (06020002) 
1.8:1 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc . . . ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8] Office (Desk) Determination. Date: April 24, 2015 
.0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the US. " within Rivers and Harbors Act (RJ-IA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required) 

Q Waters subject to the ebb and flow of the tide. 
D. Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required) 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

[8] TNWs, including territorial seas 
0 · Wetlands adjacent to TNWs 
0 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that fl ow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 500 linear feet: 100 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain : 

1 Boxes checked below shall be supported by completing the appropriate sections in Section IU below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
lli.A.l and Section ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
lii.D.l.; otherwise, see Section IJI.B below. 

J. TNW 
Identi fy TNW: Hiwassee River 
Summarize rationale supporting determination: Large watershed , waterway can and has and does support navigation of non

motorized and motorized boats. 

2. Wetland adjacent to TNW 
Summari ze rationale supporting conclusion that wetland is "adj acent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are " relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section IIJ.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section 111.0.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section ill.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section Ill.C below. 

J. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick List 
Drainage area: 'Pick List 
Average annual rainfall : inches 
Average annual snowfall : inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary fl ows directly into TNW. 
0 Tributary flows through Pick List tributaries before entering TNW. 

Project waters are Pick List river mil es from TNW. 
Project waters are Pick List river mil es from RPW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Project waters are Pick List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain : 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain : 

4 Note that the Instructional Guidebook contains additional infom1ation regarding swales, ditches, washes, and eros ional features generally and in the arid West. 
5 Flow route can be described by identify ing, e.g., tributary a, which fl ows through the review area, to fl ow into tributary b, which then fl ows into TN W. 



--------- --- ----------------------- -------------------------·····--

Tr-ibutary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~ick List. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g. , highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pick Lis! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick L ist 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: rick -!-ist 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oi l or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, di scolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g. , flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quali ty. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship wi th Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characterist ics: 

Subsurface fl ow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Ad jacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain : 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are ,Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from 1 W. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodp lain . 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fi lm on surface; water quali ty; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habi tat fo r: 

0 Federally Listed species. Explain findings : 
0 Fish/spawn areas. Explain findings : . 
0 Other envi ronmental ly-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
Al l wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulati ve analysis. 

For each wetland, specify the fo llowing: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Raptmos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adj acent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of sign ifi cant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination wi th all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
t8J TNWs: 500 linear feet 100 width (ft), Or, acres. 
D Wetlands adjacent to TN Ws: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
0 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: 
0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section HI. B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a sign ificant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply) : 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section TII .B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

8See Footnote# 3. 



Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adj acent wetlands, have a signifi cant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adj acent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adj acent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting thi s conclusion is 
provided at Section IU.C. 

Provide estimates fo r j urisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a j urisdicti onal tributary remains j urisdi ctional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 whi ch are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fi sh or shellfi sh are or could be taken and sold in interstate or fo reign commerce. 
0 which are or could be used for industri al purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain : 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for j urisdictional waters in the review area (check all that apply): 
0 Tri butary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included iso lated waters with no substantial nexus to interstate (or fo reign) commerce. 

0 Prior to the Jan 2001 Supreme Court deci sion in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Sign ificant Nexus" standard, where such a fin ding is requ ired for jurisdiction. Explai n: 
0 Other: (explain, if not covered above): 

Provide acreage estimates fo r non-jurisdictional waters in the review area, where the sole potential basis of j uri sdi ction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water fo r irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e. , rivers, streams): linear feet width (ft). 
0 Lakes/ponds : acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
D. Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply) : 
0 Non-wetland waters (i. e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

9 To complete the analysis refer to the key in Section lll. D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regardi11g CWA A ct Jurisdictio11 Fol/owi11g Rapanos. 



SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case fi le and, where checked and 
requested, appropriately reference sources below): 
[gl Maps, plans, plots or plat submitted by or on behalf of the appli cant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicantlconsultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters ' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

£81 U.S. Geological Survey map(s). Cite sca le & quad nan1e: Haysville. 
[gl USDA Natural Resources Conservation Service Soil Survey. Citation : Clay County, NC 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 100-year Floodp lain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). Fi le no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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