APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 17,
2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2006-40142, Samuel Reed, TMSMJ
Properties. LLC

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Gaston City: Houston
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.402665N, -
81.053964W

Universal Transverse Mercator:

Name of nearest water body: Leepers Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:

Name of watershed or Hydrologic Unit Code (HUC): Santee

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[} Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office (Desk) Determination. Date: September 17, 2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

' “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)

area. [Required)

| Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [ Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas
Wetlands adjacent to TNWs
5= Relatively permanent waters” (RPWs) that flow directly or indirectly into TNW's
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 265 linear feet: 30 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: E;
Flevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

? Supporting documentation is presented in Section IILF,



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IT11.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IIL.A.1 and 2 and Section IIL.D.1.; otherwise, see Section ITI.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. :

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW js also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section III.B.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size:
Drainage area: .
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW
[ Tributary flows through : f tributaries before entering TNW.

iver miles from TNW.

iver miles from RPW.

Project waters are  acrial (straight) miles from TN'W.
Project waters are ¥ ist aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are |
Project waters are I

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.



Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
[ ] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [1 Sands ] Concrete
[1 Cobbles ] Gravel [] Muck
[1Bedrock [J Vegetation. Type/% cover:

[[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/] omplexes. Explain:

Tributary geometry: Picl
Tributary gradient (app oximate average slope): %

(c) Flow: v
Tributary provides for: I
Estimate average number of ﬂow events in review area/year: |

Describe flow regime:
Other information on duration and volume:

Surface flow is: P Characteristics:
Subsurface flow: Piek ist. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):
[[] Bed and banks
(] OHWMS® (check all indicators that apply):

[[] clear, natural line impressed on the bank [_] the presence of litter and debris
[] changes in the character of soil [0 destruction of terrestrial vegetation
[ shelving [1 the presence of wrack line
[] vegetation matted down, bent, or absent [ ] sediment sorting
[ leaflitter disturbed or washed away [1 scour
[[] sediment deposition [] multiple observed or predicted flow events
1 water staining | abrupt change in

plant community
[] other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): _
[[] High Tide Line indicated by: ] Mean High Water Mark indicated by:
[1 oil or scum line along shore objects 1 survey to available datum;
[ fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[[] Wetland fringe. Characteristics:
[C] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TINW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

®

Surface flow is: ]?lgk‘i;is}t

Characteristics:
Subsurface flow: P t. Explain findings:
] Dye (or othe performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

[ Not directly abutting
[1 Discrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands ar ok List river miles from TNW.
Project waters are Piek List aerial (straight) miles from TNW.

t floodplain.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[l Vegetation type/percent cover. Explain:

[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered in the cumulative analysis: Pi¢
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N)

Size (in acres)




Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to eccar should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to

Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IfL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section L. B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 165 linear feet 30 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:



3. Non—RPWss that flow directly or indirectly into TNWs.
‘ Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
1 Tributary waters: linear feet width (ft).
{7} Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

{:l Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section II1.B and rationale in Section II1.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[[] Demonstrate that impoundment was created from “waters of the U.S.,” or
B Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

7] Interstate isolated waters. Explain:

| Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
: Tributary waters: linear feet width (ft).
Il Other non-wetland waters: acres.

_ Identify type(s) of waters:
[] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

#See Footnote # 3.

° To complete the analysis refer to the key in Section I11.D.6 of the Instructional Guidebook.

19 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
| Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
_ solely on the “Migratory Bird Rule” (MBR).
{11 Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[l Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
.| Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

: Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

I} Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
¥ Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
Xl U.S. Geological Survey map(s). Cite scale & quad name:NC-LOWESVILLE.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):UNK.
or [_] Other (Name & Date):UNK.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

EIEeE
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 23, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00354, Hugh Wagnor

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Ashe City: Jefferson
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 36.461727 N, -81.653730 W
Universal Transverse Mercator:
Name of nearest waterbody: unnamed tributary to Little Laurel Creek
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: North Fork New River
Name of watershed or Hydrologic Unit Code (HUC): New River
D] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[1 Office (Desk) Determination. Date:
DX Field Determination. Date(s): June 19, 2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There
[Required]
[[] Waters subject to the ebb and flow of the tide.
[i] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

y “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
e Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
, " Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 300 linear feet: 1 width (ft) and/or  acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: } '
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.
% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

Supporting documentation is presented in Section IILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
ITL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2 and Section
IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine

whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section II1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively

permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant

nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,

the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for the tributary, Section ITL.B.2 for any

onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: ]
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
I Tributary flows directly into TNW.
] Tributary flows through Pi t tributaries before entering TNW.

river miles from TN'W.

river miles from RPW.

Project waters are acrial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[] Artificial (man-made). Explain:
[_] Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
’ Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TN'W.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes: 1

Primary tributary substrate composition (check all that apply):

[] silts [] Sands [] Concrete
[] Cobbles [1 Gravel [ Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/nfﬂe/pool complexes Explain:

Tributary geometry: ] T
Tributary gradient (approxnnate average slope): %

Flow

©

Describe flow regime:
Other information on duration and volume:

Surface flow is: I

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[[]1 Bed and banks

] OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
[] shelving
[_] vegetation matted down, bent, or absent
[J leaf litter disturbed or washed away
[[] sediment deposition
[[] water staining
[7] other (list):

[1 Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I I |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
24 Mean High Water Mark indicated by:

I:] oil or scum line along shore objects [T survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
] physical markings/characteristics [1 vegetation lines/changes in vegetation types.

[] tidal gauges
[] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[] Wetland fringe. Characteristics:
[[] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

°A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.




2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General F ionship with Non-TNW:
Flow is: | Explain:

Surface flow is
Characteristics:

Subsurface flow: Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[ Not directly abutting
[1 Discrete wetland hydrologic connection. Explain:
{1 Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are P river miles from TNW.
Project waters are | t aerial (straight) miles from TNW.
Flow is from: i B —
Estimate approximate location of wetland as within the Pick List floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[[] Habitat for:
[ 1 Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.

For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWSs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
| Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
B8 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary

is perennial: professionals observed flow in the field. Caddis flies were noted. Stream starts at spring head and follows a natural
drainage way in the landscape.

| Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
21 Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetlands are directly connected to the streams onsite. Verified in the field on April 16, 2014

¥See Footnote # 3.



Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITI.B and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

-1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

{1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

1 Demonstrate that impoundment was created from “waters of the U.S.,” or
[[1 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[[] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

‘ Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

[] Tributary waters: linear feet width (ft).
_ Other non-wetland waters: acres.
Identity type(s) of waters:

] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplements.

El Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[l Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
finding is required for jurisdiction (check all that apply):

? To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
il Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
X Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[[] Office concurs with data sheets/delineation report.

[_] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

[] USGS 8 and 12 digit HUC maps.

B U.S. Geological Survey map(s). Cite scale & quad name: NC-Bladwin Gap.

USDA Natural Resources Conservation Service Soil Survey. Citation: Ashe County, NC
National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

[

Photographs: [ ] Aerial (Name & Date):
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
1 Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Courthouse Drive Ext. , Asheville Regulatory Field office, Wilmington
District CE Shw Ra-Q Jold- 01260

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Wilkes County City: Wilkesboro
Center coordinates of site (lat/long in degree decimal format): Lat. 36.139400 °N, Long. - 81.149539° W
Universal Transverse Mercator:
Name of nearest waterbody: UT Cub Creek

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Yadkin River

Name of watershed or Hydrologic Unit Code (HUC): Yadkin-Pee Dee

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

st “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

e “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): 1
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: Stream linear feet: 1480 -- 8 width (ft) and/or acres.
Wetlands: acres.
c. Limits (boundaries) of jurisdiction based on: blis

Elevation of established OHWM (if known): Unknown.

2. Non-regulated waters/wetlands (check if applicable):?

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section ITLF.



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:



SECTION IIT: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section II1.A.1 and Section II1.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section IIL.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW: .

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), L.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section II1.B.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITI.C below.

1.  Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through

ibutaries before entering TNW.

river miles from TNW.
river miles from RPW.
Project waters are P aerial (straight) miles from TN'W.
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: NO.

Project waters are
Project waters are

Identify flow route to TNW>:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
- [] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [ Concrete
[ cobbles [ Gravel [ Muck
[] Bedrock [ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Moderate erosion.
Presence of run/riffle/pool complexes. Explain: Vissible .

Tributary geometry: ] £

Tributary gradient (approximate average slope): %
(c) Flow:

Tributary provides for:

Estimate average number of flow events in review area/year: §
Describe flow regime: Perennial .
Other information on duration and volume:

Surface flow is Characteristics: Perrenial.

Explain findings: NA.
performed: NA.

Subsurface flow:
[1 Dye (or

Tributary has (check all that apply):

[ Bed and banks

XI OHWM® (check all indicators that apply):
X clear, natural line impressed on the bank
X changes in the character of soil
X shelving
X vegetation matted down, bent, or absent
X} leaf litter disturbed or washed away
X sediment deposition
X water staining
[ other (list):

] Discontinuous OHWM. Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OXROXXOX

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: I} Mean High Water Mark indicated by:
[J oil or scum line along shore objects [1 survey to available datum;
[[] fine shell or debris deposits (foreshore) [] physical markings;
[[J physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
[] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OFFWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
e

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[ Wetland fringe. Characteristics:
[J Habitat for:
[[] Federally Listed species. Explain findings:
[T1 Fish/spawn areas. Explain findings:
(] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:1acres
Wetland type. Explain:Riparian.
Wetland quality. Explain: Average - Non Forested .
Project wetlands cross or serve as state boundaries. Explain: NO.

®

Subsurface flow: Piek List. Explain findings:
[ Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
X Directly abutting
[[] Not directly abutting
Discrete wetland hydrologic connection. Explain: Water table flow.
[J Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) W
Project wetlands are | i
Project waters are
Flow is from: Biek I3 o
Estimate approximate location of wetland as within the Pig

aerial (straight) miles from TNW.

t floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: Clear and nitrogen fixing bacteria.
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

X] Vegetation type/percent cover. Explain:

X1 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
B Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: 1

Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Raparnos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section [11.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
- TNWs: linear feet 0 width (fi), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
~ tributary is perennial: Y ‘ZJ(M(D O d Plovg
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet 1480- 3 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: 1480-8 linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
mdicating that tributary is perennial in Section II11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section II1.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

-1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

"} Other factors. Explain:

Identify water body and summarize rationale supporting determination:

¥See Footnote # 3.

? To complete the analysis refer to the key in Section HLD.6 of the Instructional Guidebook.

% Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 1480-linear feet 8§ width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands:.acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[7] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[[J USGS NHD data.
[[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:1;24,000 Wilkesboro.
USDA Natural Resources Conservation Service Soil Survey. Citation: Wllkes County Soil Survey.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [XI Aerial (Name & Date):2011, Wllkes County GIS.
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

1

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 23, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01311, Charles Von Canon

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Avery City: Banner Elk
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 36.159744 N, -81.869928 W
Universal Transverse Mercator:
Name of nearest waterbody: Shawneehaw Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Watauga
Name of watershed or Hydrologic Unit Code (HUC): Watauga
& Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Il Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

iZl Office (Desk) Determination. Date: 9-23-2014
.1 Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Ate no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Required]

| | Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs ‘
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

| o

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 0.18 acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: E
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

% Supporting documentation is presented in Section IILF.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
III.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 and Section
IILD.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section II1.B.1 for the tributary, Section ITI.B.2 for any
onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

Watershed size:
Drainage area:

Average annual rainfall:
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
L] Tributary flows directly into TNW.
[ Tributary flows through Pic tributaries before entering TNW.

Project waters are ]
Project waters are |

river miles from RPW.
Project waters are aerial (straight) miles from TNW.
Project waters are f aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW™:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: _feet
Average side slopes: P

Primary tributary substrate composition (check all that apply):

[ silts [1 sands [1 Concrete
[] Cobbles [] Gravel ] Muck
1 Bedrock [[] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: ¢
Estimate average number of flow events in review area/year: Pick
Describe flow regime:
Other information on duration and volume:

Surface flow is: ¥ . Characteristics:

Subsurface flow: ¢ List. Explain findings:
[]1 Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
1 OHWMS (check all indicators that apply):
[] clear, natural line impressed on the bank
| changes in the character of soil
[] shelving
[7] vegetation matted down, bent, or absent
[] leaflitter disturbed or washed away
O
C]

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

sediment deposition
water staining
[ other (list):
[ Discontinuous OHWM.” Explain:

| I | |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: ] Mean High Water Mark indicated by:
[1 oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris déposits (foreshore) [ ] physical markings;
[T] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

[l Riparian corridor. Characteristics (type, average width): .
[[] Wetland fringe. Characteristics:
[l Habitat for:

[] Federally Listed species. Explain findings:

[ Fish/spawn areas. Explain findings:

[] Other environmentally-sensitive species. Explain findings:

[] Aquatic/wildlife diversity. Explain findings:

°A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
o

Ibid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Characteristics:

Subsurface flow: . Explain findings:
[ 1 Dye (or other) test performed

(¢) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[] Not directly abutting
[ 1 Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are ¢ List aerial (straight) miles from TNW.
Flow is from: Plck .
Estimate approxnnate Tlocation of wetland as within the Pick

ist floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain:

[0 Habitat for:
[] Federaily Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pi
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TN'W, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is net solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain ﬁndlngs
of presence or absence of 31gn1ﬁcant nexus below, based on the tributary itself, then go to Section IHLD: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section HL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
.1 Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
& Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary

is perennial: professionals observed flow in the field.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
- Tributary waters: linear feet width (ft). -
| Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs that flow directly or indirectly into TNWs.
©] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Ej Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[} Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetlands are directly connected to the streams onsite. Verified in the field on April 16, 2014

See Footnote # 3.



] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

.1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
vvvvvv similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’ ]
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
L] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

-} Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
-1 Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

{i} Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
finding is required for jurisdiction (check all that apply):

® To complete the analysis refer to the key in Section ITLD.6 of the Instructional Guidebook.
0 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

i | Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
X Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
°1 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
[[] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Valle Crucis.
USDA Natural Resources Conservation Service Soil Survey. Citation: Avery County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

Lt
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):
Pshoulle
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: RALEIGH FIELD REGULATORY OFFICE Y ‘r‘ b W
CeEsau-£26-8 - SAW 2o - OIS «) SW,.W.&N\,\@N VP, LLd ~ €S0 eve YL

C. PROJECT LOCATION AND BACKGROUND INFORMATION: WETLAND A AND STREAM 1 (MALLARD CREEK)

State:NORTH CAROLINA County/parish/borough: MECKLENBURG City: CHARLOTTE

Center coordinates of site (lat/long in degree decimal format): Lat. 35.323190° N, Long. -80.764439° W.

Universal Transverse Mercator:

Name of nearest waterbody: MALLARD CREEK

Name of nearest Traditional Navigable Water (TN'W) Into which the aquatic resource flows: PEE DEE

Name of watershed or Hydrologic Unit Code (HUC): 03040105 (WPPER-PEE-BEE) \’Z‘c\u,

& Check if map/diagram of review area and/or potential jurisdictional areas is/are availableupon request.

P4 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
f¥ Office (Desk) Determination. Date: S sp¥. 2 SN
| Field Determination. Date(s): < 93D ) =

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
[} Waters subject to the ebb and flow of the tide.
{i1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): t
| TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

I o

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 4226.65 linear feet: width (ft) and/or acres.
Wetlands: 4.406 acres.

¢. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonalty”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



SECTIONIII: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITL.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IIL.D.1.; otherwise, see Section III.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section ITL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody“ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditions:
Watershed size: Pick List

Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[71 Tributary flows through Pick List tributaries before entering TN'W.

Project waters are Pick List river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW>:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[1 Artificial (man-made). Explain:
[ ] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

] Silts [J sands ] Concrete
] Cobbles [] Gravel [ Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick List ‘
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):
[[] Bed and banks
[] OHWM? (check all indicators that apply):
[ clear, natural line impressed on the bank [ | the presence of litter and debris
[] changes in the character of soil [l destruction of terrestrial vegetation
[ shelving [T] the presence of wrack line
[] vegetation matted down, bent, or absent [ ] sediment sorting
[] leaflitter disturbed or washed away [1 scour
[] sediment deposition [l multiple observed or predicted flow events
[] water staining [(1 abrupt change in plant community
] other (list):
] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[T} High Tide Line indicated by: ] Mean High Water Mark indicated by:
[] oil or scum line along shore objects [] survey to available datum;
[[] fine shell or debris deposits (foreshore) [ ] physical markings;
[1 physical markings/characteristics [_] vegetation lines/changes in vegetation types.

[] tidal gauges
[C] other (list):

(iii) Chemical Characteristics: v
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Tbid.



3.

(iv) Biological Characteristics. Channel supports (check all that apply):
[1 Riparian corridor. Characteristics (type, average width):
[[] Wetland fringe. Characteristics:
[0 Habitat for:
["1 Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[_] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[[] Separated by berm/barrier. Explain:

(d) Proximi clationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average widthy): .

[(] Vegetation type/percent cover. Explain: .

[] Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List

Approximately ( ) acres in total are being considered in the camulative analysis.




For each wetland, specify the following;:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nuirients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

i. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
I Tributary waters: 4,226.65 linear feet width (ft).
[E1 Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs? that flow directly or indirectly into TNWs.
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[7} Tributary waters: linear feet width (ft).
[1 Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Xl Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
DX Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: WETLAND A IS LARGE IS A LARGE BOTTOMALDN HARDWOOD SWAMP ON
THE FLOODPLAIN OF MALLARD CREEK. WETLAND A ABUTS MALLARD CREEK BY TWO
HISTORIC DITCHES THAT DRAIN DIRECTLY TO THE CREEK.

[T Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 4.406 acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
{7] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
{] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section ITL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[7] Demonstrate that impoundment was created from “waters of the U.S.,” or
[ 1 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
{] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):!

[} which are or could be used by interstate or foreign travelers for recreational or other purposes.
[} from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
{:] which are or could be used for industrial purposes by industries in interstate commerce.

[] Interstate isolated waters. Explain:

[} Other factors. Explain:

#See Footnote # 3.

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

I Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
[} Tributary waters: linear feet width (ft).
{1 Other non-wetland waters:  acres.
Identify type(s) of waters:
] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
IR potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
~ Wetland Delineation Manual and/or appropriate Regional Supplements.
E} Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
o “Migratory Bird Rule” (MBR).
1 Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
[l Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[l Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[} Lakes/ponds: acres.

[} Other non-wetland waters: acres. List type of aquatic resource:

[} Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[t Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[} Lakes/ponds: acres.

[} Other non-wetland waters: acres. List type of aquatic resource:

[[} Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
X} Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:S&ME, INC.

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[_] Office concurs with data sheets/delineation report.

[1 Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study:

U.S. Geological Survey Hydrologic Atlas

[] USGS NHD data.

~ [J USGS 8 and 12 digit HUC maps.

B U.S. Geological Survey map(s). Cite scale & quad name: DERITA, NC (SEE FIGURE 2 IN ORIGINAL PRE-JD APPLICATION

PACKAGE DATED 07.26.12) .

IZ} USDA Natural Resources Conservation Service Soil Survey. Citation: USDA SSURGO DATASET FOR MECKLENBURG

COUNTY/(SEE FIGURE 3 IN ORIGINAL PRE-ID APPLICATION PACKAGE DATED 07.26.12) .

[} National wetlands inventory map(s). Cite name:

[} State/Local wetland inventory map(s):

[} FEMA/FIRM maps: .

[} 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

B Photographs: [X] Aerial (Name & Date):SEE SITE PHOTOGRAPHS IN ORIGINAL PRE-JD REQUEST PACKAGE DATED

07.26.12.

0o

or [X] Other (Name & Date):SEE 2010 AERIAL PHOTOGRAPH (FIGURE 4) IN ORIGINAL PRE-JD REQUEST
PACAKGE DATED 07.26.12.
[} Previous determination(s). File no. and date of response letter:
[Zl Applicable/supporting case law:
[} Applicable/supporting scientific literature:
| Other information (please specify):




B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the D Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 21,2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01385, Roger Seay

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Macon City: Otto
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.0662528 N, 83.3838833 W
Universal Transverse Mercator:
Name of nearest waterbody: Tessentee Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202)
¥ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[ | Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
&4 Office (Desk) Determination. Date: November 21, 2014
| Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are
[Required]

Waters subject to the ebb and flow of the tide.

[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

00 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs

D4 Relatively permanent waters® (RPW5s) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands
b. Xdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 2,500 linear feet: 24 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: E
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section Il below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

* Supporting documentation is presented in Section IILF.




The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is 2a TNW, complete Section
I1.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2 and Section
HLD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section ITLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section II1.B.1 for the tributary, Section IILB.2 for any
onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size:

Drainage area: t
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[[] Tributary flows directly into TNW.
[] Tributary flows through ] f tributaries before entering TNW.

Project waters are }
Project waters are
Project waters are P
Project waters are
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[ Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Average width:
Average depth:
Average side slopes: P!

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [] Concrete
[] Cobbles [ Gravel ] Muck
[1 Bedrock [1 Vegetation. Type/% cover:

[J Other. Explain:

Tributary condltlon/stablhty [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/] mplexes Explain:

Tributary gradient (appfox1mate average slope): %

(c) Flow:

Estimate average number of flow events in review area/year: Pi
Describe flow regime:
Other information on duration and volume:

Surface flow is: ist. Characteristics:

Subsurface flow: . Explain findings:
[[]1 Dye (or other) test performed:

Tributary has (check all that apply):

[1 Bed and banks

[] OHWMS? (check all indicators that apply):
[1 clear, natural line impressed on the bank
[] changes in the character of soil
[] shelving
[] vegetation matted down, bent, or absent
[1 leaflitter disturbed or washed away
[[] sediment deposition
[] water staining
[ other (list):

[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I o

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: ' Mean High Water Mark indicated by:
|:] oil or scum line along shore objects [ survey to available datum;
[_] fine shell or debris deposits (foreshore) [ ] physical markings;
[[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

[] Riparian corridor. Characteristics (type, average width): .
[ Wetland fringe. Characteristics:
[] Habitat for:

[] Federally Listed species. Explain findings:

[] Fish/spawn areas. Explain findings: .

[] Other environmentally-sensitive species. Explain findings:

[[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Tbid.



3.

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is:
Characteristics:

Subsurface flow: Pick List. Explain findings:
[C] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
] Directly abutting

[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationshi
Project wetlands ar
Project waters are
Flow is from: o
Estimate approximate location of wetland as within the Pigk List floodplain.

to TNW
ist river miles from TNW.
ist aerial (straight) miles from TNW.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain: .
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] -Riparian buffer. Characteristics (type, average width): .
[ Vegetation type/percent cover. Explain:
[l Habitat for:
["1 Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: 3
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any

wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.

For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more

than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when

evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and

its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.



Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

®  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section II1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
{ | Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

E Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: Tessentee Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank,
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and
deposition, leaf litter washed away. Tessentee Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map
Prentiss and the most current Natural Resource Conservation Service Soil Survey for Macon County. Solid blue line features
on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps

~ representatives during numerous visits to the Otto, North Carolina vicinity.
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.

Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: 2,500 linear feet 24 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. No}n—RPWs8 that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (ft).
| | Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

8See Footnote # 3.




E.

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[[1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

, Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

. from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

=} which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).

| ¢ Other non-wetland waters: acres.

o Identify type(s) of waters:

1 Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
~ Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[C1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
il Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
1® Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



1l Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
['1 Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

7] Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas:
[]1 USGS NHD data.
[1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Prentiss.
USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law: .
Applicable/supporting scientific literature:
Other information (please specify):

OR

1 i 2

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the ID Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION

A.

B.

REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 21,2014

DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01433, Killian Family Farm, Inc., Attn.: Frank and Sallie

Killian

C.

PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Macon City: Franklin

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.140858 N, 83.487083 W

Universal Transverse Mercator:

Name of nearest waterbody: Cartoogechaye Creek

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Little Tennessee River

Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202)

Xl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[l Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X Office (Desk) Determination. Date: November 21, 2014

SECTION I1: SUMMARY OF FINDINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There ;

o “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review arca.

[Required]

Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !

- TNWSs, including territorial seas

Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 2,800 linear feet: 45 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

¥ Supporting documentation is presented in Section IILF.




A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
II.A.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 and Section
IIL.D.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section IIL.B.2 for any
onsite wetlands, and Section I1L.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall:
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through ist tributaries before entering TNW.

Project waters are Picl
Project waters are Pi
Project waters are
Project waters are  aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[] Artificial (man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



[_] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: _feet
Average side slopes: P

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [[] Concrete
[] Cobbles [ Gravel 1 Muck
[1 Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary cond1t1on/stab1hty fe.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/] plexes. Explain:

Tributary geometry: |
Tributary gradient (approxmlate average slope): %

(¢) Flow:
Tributary provides for: P
Estimate average number of flow events in review area/year: Plck
Describe flow regime:
Other information on duration and volume:

Surface flow is: Plck ist. Characteristics:

Subsurface flow: Pick List. Explain findings:
[_] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

[J OHWMS® (check all indicators that apply):
[7] clear, natural line impressed on the bank
[[] changes in the character of soil
[] shelving
[[] vegetation matted down, bent, or absent
[] leaflitter disturbed or washed away
[1 sediment deposition
[T water staining
[ other (list):

[[1 Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

(I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[1 oil or scum line along shore objects [] survey to available datum;
[] fine shell or debris deposits (foreshore) [_] physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
(7] other (list):

(iii) Chemical Characteristies:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[] Riparian corridor. Characteristics (type, average width): .
[[] Wetland fringe. Characteristics:
[] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
e

Ibid.




[] Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: Plc

Characteristics

Subsurface flow: . Explain findings:
[ Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[1 Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximi Relat10nsh1 to TNW
Project wetlands ar
Project waters are
Flow is from: )
Estimate appr0x1mate locatlon of wetland as within the P

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[1 Vegetation type/percent cover. Explain:

[l Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[_1 Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.

For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine



significant nexus based sclely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Raparnos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
- { TNWs: linear feet width (ft), Or, acres.
- | Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

is perennial: Cartoogechaye Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and
bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and
deposition, leaf litter washed away. Cartoogechaye Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle
map Franklin and the most current Natural Resource Conservation Service Soil Survey for Macon County. Solid blue line
features on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps
representatives during numerous visits to the Franklin, North Carolina vicinity.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.

Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Ev Tributary waters: 2,800 linear feet 45 width (ft).
[] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
[1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section ITL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

' Tributary waters: linear feet width (ft).
[1 Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is

8See Footnote # 3.



E.

directly abutting an RPW:

E1 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section IT1.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains Jurlsdlctmnal
I ] Demonstrate that impoundment was created from “waters of the U.S.,”
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Prov1de estimates for jurisdictional waters in the review area (check all that apply):

Trlbutary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
[ Wetlands: acres.

NON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): -
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
‘ “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all
that apply):

| Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

® To complete the analysis refer to the key in Section II1.D.6 of the Instructional Guidebook.
1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a

finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested appropriately reference sources below):

X

0000 OO0O00Ox} O0d

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Franklin.
USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 4, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01435, RSK Mountain Resort, LLC / Kent Tarbutton

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Watauga City: Blowing Rock
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 36.174382 N, -81.20973 W
Universal Transverse Mercator:
Name of nearest waterbody: Chetola Lake
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: New River
Name of watershed or Hydrologic Unit Code (HUC): New River / 05050001
X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 11/4/2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

y “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.

[Requil;ed] o
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): '

TNWs, including territorial seas

Wetlands adjacent to TNWs

Relatively permanent waters® (RPWs) that flow directly or indirectly into TN'Ws

Non-RPWs that flow directly or indirectly into TNWs

Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

X Impoundments of jurisdictional waters

il Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 8.4 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
[l Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I1I below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

¥ Supporting documentation is presented in Section IILF.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
IIL.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 and Section
IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™;

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for the tributary, Section III.B.2 for any
onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[] Tributary flows through Pick List tributaries before entering TNW.

iver miles from TNW.

iver miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply);
Tributary is: [ Natural
[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
3 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




Tributary properties with respect to top of bank (estimate):
Average width: feet
Awverage depth:
Avverage side slopes: |

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [7] Concrete
{1 Cobbles 1 Gravel ] Muck
[ Bedrock [ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexcs Explain:

Tributary geometry:
Tributary gradient (approxmlate average slope): %

(c) Flow:
Tributary provides for:
Estimate average number o
Describe flow regime:
Other information on duration and volume:

ow events in review area/year:

t. Characteristics:

Surface flow is: .

Subsurface flow: Pic st. Explain findings:
[1 Dye (or other) test performed:

Tributary has (check all that apply):

] Bed and banks

] OHWM® (check all indicators that apply):
[J clear, natural line impressed on the bank
[] changes in the character of soil
[] shelving
] vegetation matted down, bent, or absent
[] leaf litter disturbed or washed away
[] sediment deposition
] water staining
[ other (list):

[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OO0O0000

It factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

| High Tide Line indicated by: [E] Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
(] fine shell or debris deposits (foreshore) [] physical markings;
[1 physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[[] Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over arock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Tbid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

Surface flow is: Pl
Characteristics:

Subsurface flow: P < List. Explain findings:
] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[ 1 Directly abutting
[J Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the P

ist floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[[] Vegetation type/percent cover. Explain:

[] Habitat for:
[ ] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.

For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and




its proximity to a TN'W, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TN'W). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section HIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IT1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
E} Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary

is perennial:

Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Bl Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
[} Waterbody that is not 2 TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section 1II.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Pl Tributary waters: linear feet width (ft).
£.] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[[] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetlands are directly connected to the streams onsite. Verified in the field on April 16, 2014

8See Footnote # 3.



E.

[] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITIL.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[E] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section HI.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
& Demonstrate that impoundment was created from “waters of the U.S.,” or The Middle Fork of the New River is a blue line stream
on the USGS topographic map, NC-Boone Quad which in North Carolina means it flows more than 3 months out of the year making it
a perennial stream.

[[] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[[] Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"

[l which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

[} Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

E] Tributary waters: linear feet width (ft).
[] Other non-wetland waters: acres.

Identify type(s) of waters:
[F] Wetlands: acres.

NON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplements.

[l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce,
[[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

v “Migratory Bird Rule” (MBR).

[[] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all
that apply):

-1 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

’ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[_] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas
[] USGS NHD data.
[[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Boone.
USDA Natural Resources Conservation Service Soil Survey. Citation: Watauga County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

Ox
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

P - y- o lusi
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: {_ & 3\%0 iQ 1 \A 20\ e Pes “MVW“()/

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Buncombe City: Woodfin )
Center coordinates of site (lat/long in degree decimal format): Lat. 35.635243° N, Long. -82.599142° W
Universal Transverse Mercator:
Name of nearest waterbody: French Broad River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River
Name of watershed or Hydrologic Unit Code (HUC): 06010105
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
4 Office (Desk) Determination. Date:

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review
area. [Required)]

Waters subject to the ebb and flow of the tide.
£X] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain: The French Broad River is a navigable-in-fact water.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '

TNWs, including territorial seas

XI  Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1,105 linear feet: 300 width (ft) and/or acres.

Wetlands: 0.09 acres.

c. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
.1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

? Supporting documentation is presented in Section IILF.




SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITLA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TN'W, complete Sections IIL.A.1 and 2
and Section ITI.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW: French Broad River.

Sumimarize rationale supporting determination: The French Broad River is a navigable-in-fact water.

2. Wetland adjacent to TNW
Sumumarize rationale supporting conclusion that wetland is “adjacent”: Wetlands are in the floodplain of the French Broad River.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section surnmarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanoshave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are ‘“relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section ITL.B.2 for any onsite wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size: .
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly i
[] Tributary flows through ]

List tributaries before entering TNW.

t river miles from TNW.

- river miles from RPW.

Project waters are  aerial (straight) miles from TNW.
Project waters are erial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are }

Identify flow route to TNW>:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
% Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [[] Natural
[ ] Artificial (man-made). Explain:
1 Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes

Primary tributary substrate composition (check all that apply):

[ silts [1 Sands [1 Concrete
] Cobbles [1 Gravel [1 Muck
] Bedrock [J Vegetation. Type/% cover:

[1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/riffle/p mplexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %
(¢) Flow:

Tributary provides for: -

Estimate average number of flow events in review area/year: ]?lck ist
Describe flow regime:

Other information on duration and volume:

Surface flow is: . Characteristics:
Subsurface flow: ! Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

] OHWM® (check all indicators that apply):
[] clear, natural line impressed on the bank
[[] changes in the character of soil
[ shelving
d vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
1 sediment deposition
[] water staining
[ other (list):

[[1 Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

{1 High Tide Line indicated by: [l Mean High Water Mark indicated by:
[ oil or scum line along shore objects O survey to available datum;
[_] fine shell or debris deposits (foreshore) [ ] physical markings;
[1 physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
[] other dist):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
T

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply)

Riparian corridor. Characteristics (type, average width):

[[] Wetland fringe. Characteristics:

[[J Habitat for:
[[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
' Explain:

Surface flow is: Pl(:k Llst
Characteristics:

Subsurface flow: List. Explain findings:
] Dye (or oth ) test performed

(¢) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are | ri
Project waters are Pick
Flow is from: d
Estimate approximate location of wetland as within the Pi

{ aerial (straight) miles from TNW.

t floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[C] Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
[C] Habitat for:
[] Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[[] Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the curnulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HI.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
% INWs: 1,000 linear feet3 00 width (ft), Or, acres.
X Wetlands adjacent to TNWs: 0.09 acres.

2.  RPWs that flow directly or indirectly into TNWs.
& Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Large watershed, constant flow.
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
X Tributary waters: 105 linear feet 4 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
I Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
L 1 Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section IIL.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
£] Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
1} Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:

8See Footnote # 3.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

1% prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
E} Other non-wetland waters: acres.
Identify type(s) of waters:
E} Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
El If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

{ I Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

{11 Other non-wetland waters: acres. List type of aquatic resource:

Bl Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
DX} Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:Weaverville 1:24K.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):NCCGIA 2010.
or [ ] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

oo X

X

it

B. ADDITIONAL COMMENTS TO SUPPORT JD:







APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 17,
2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-01500, Howey/Lanier LLC, Atten.
Eric Lanier

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located in the Brookewood

Hills subdivision, at 2126 Sharon Avenue

State: NC County/parish/borough: Mecklenburg City: Pineville

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.16786N, -

80.8203W

Universal Transverse Mercator:

Name of nearest water body: Little Sugar Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:

Name of watershed or Hydrologic Unit Code (HUC): Santee

<] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[l Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[7]1 Office (Desk) Determination. Date:

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Arene “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There e ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)]
1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '

TNWSs, including territorial seas

Wetlands adjacent to TNWs

@ Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TN Wi

Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

Impoundments of jurisdictional waters

Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 200 linear feet: 1 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Es
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section ITLF.



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section III.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITI1.A.1 and 2 and Section IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IT1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section II1.B.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(1) General Area Conditi
Watershed size:
Drainage area:
Average annual rainfall:
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[1 Tributary flows directly i
[] Tributary flows throug

 tributaries before entering TN'W.

Project waters are Piek
Project waters are
Project waters are
Project waters are 1
Project waters cross

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.



Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [1 Natural
[] Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: ‘
Average side slopes: |

Primary tributary substrate composition (check all that apply):

[] silts [] Sands [1 Concrete
[1 Cobbles [ Gravel [1 Muck
[[1 Bedrock [ Vegetation. Type/% cover:

[[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:
Tributary gradient (approximate average slope): %

() Elow: _—
Tributary provides for: Pick
Estimate average number of flow events in review area/year:

Describe flow regime:
Other information on duration and volume:

Surface flow is: Pi st. Characteristics:
Subsurface flow: Pick List. Explain findings:
[[] Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
] OHWMS (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
[] shelving
E vegetation matted down, bent, or absent

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

OO0o0o0oc

leaf litter disturbed or washed away scour
] sediment deposition multiple observed or predicted flow events
[[1 water staining 1 abrupt change in

plant community
[ other (list): .
[[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): _
[l High Tide Line indicated by: } Mean High Water Mark indicated by:
[1 oil or scum line along shore objects [] survey to available datum;
[ fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [_] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

3 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width):

[[1 Wetland fringe. Characteristics:

[0 Habitat for:
[] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
{[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: . Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Plck List. Explain findings:
1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[1 Directly abutting
[[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
O Ecological connection. Explain:
[ Separated by bern/barrier. Explain:

(d) Proximity (Relationship) to TNW

Project wetlands are
Project waters are

Estimate approximate locatlon of wetland as within the Plck; ist floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[l Riparian buffer. Characteristics (type, average width): .
[1 Vegetation type/percent cover. Explain:
[1 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if a
All wetland(s) being considered in the cumulative analysis: }
Approximately ( ) acres in total are being considered i

umulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)



Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to

Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RP'W but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
I TNws: linear feet width (ft), Or, acres.
L] Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.
X Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
& Tributary waters: 200 linear feet 1 width (ft).
| I Other non-wetland waters: acres.

Identify type(s) of waters:




3. }Non—RPWss that flow directly or indirectly into TNWs.
{1 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IIT.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
1] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

{1 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section III.B and rationale in Section II1.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section HLC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[[] Demonstrate that impoundment was created from “waters of the U.S.,” or
[[] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[7] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

i:l which are or could be used for industrial purposes by industries in interstate commerce.
[ ] Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
.| Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

8See Footnote # 3.

° To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.




If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
: Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
» solely on the “Migratory Bird Rule” (MBR).
El Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
I Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
<] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
% Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[1USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-CHARLOTTE EAST.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):UNK.
or [X] Other (Name & Date):UNK.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law: .
Applicable/supporting scientific literature:
Other information (please specify):

-
£l

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 6, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01517, Town of Midland / Attn: Brian Wilson

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Cabarrus City: Midland
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.24947 N, 80.49925 W
Universal Transverse Mercator:
Name of nearest waterbody: Rocky River
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Rocky River
Name of watershed or Hydrologic Unit Code (HUC): Rocky Watershed; Upper Pee Dee Basin; HUC: 03040105
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office (Desk) Determination. Date:
.| Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are ng “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Required]
Waters subject to the ebb and flow of the tide.

- Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area.. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWSs) that flow directly or indirectly into TN'Ws
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 958 linear feet: 3 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: E
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section ITI below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continnous flow at least “seasonally” (e.g.,
typically 3 months).

* Supporting documentation is presented in Section IILE.




SECTION IIT: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section II1.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I11.A.1 and 2
and Section IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section III.B.2 for any onsite wetlands, and Section I1L.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 907,070 (HUC) square miles
Drainage area: +/-150 ‘acres
Average annual rainfall: 43 inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
X Tributary flows directly into TNW.
[] Tributary flows through Pick List tributaries before entering TNW.

Project waters are 1 (or less) river miles from TNW.

Project waters are 1 (or less) river miles from RPW.

Project waters are 1 (or less) aerial (straight) miles from TNW.
Project waters are 1 (or less) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?: Unname tributary on site flows directly into the Rocky River (TNW).
Tributary stream order, if known: First.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [X] Natural
[ Artificial (man-made). Explain:
X] Manipulated (man-altered). Explain: The upper portion of the channel has been altered/ditched.

Tributary properties with respect to top of bank (estimate):
Average width: +/- 3 feet
Average depth: +/- 3 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X silts X] sands [] Concrete
X Cobbles [] Gravel ] Muck
[] Bedrock [[] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Stable.
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Relatively straight

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Seasonal flow
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Confined. Characteristics:

Subsurface flow: Unknown. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
Bed and banks
X OHWMES (check all indicators that apply):
X] clear, natural line impressed on the bank
[] changes in the character of soil
[] shelving
X] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
X sediment deposition
[ water staining
[] other (list):
[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OOXXOO0O

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[[] High Tide Line indicated by: [[] Mean High Water Mark indicated by:
[ oil or scum line along shore objects [] survey to available datum;
[[] fine shell or debris deposits (foreshore) [ physical markings;
[J physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: Appears healthy.
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

bid.




(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): recently logged within 100’ buffer.
[] Wetland fringe. Characteristics:
X Habitat for:
[[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
X Aquatic/wildlife diversity. Explain findings: supports amphibians based on observations.

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[(] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[[] Directly abutting

[[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain:

[] Habitat for:
(] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biclogical integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

®  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

o  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section III.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNws: linear feet width (ft), Or, acres.
[F] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Perennial RPW B exhibits geomorphology, hydrology, and biological indicators consistent with
flowing perennial streams in the piedmont ecoregion as documented by the attached NCDWQ Stream Identification
Assessment Form.

D Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally: Seasonal RPW A exhibits geomorphology, hydrology, and biological indicators consistent with intermiitent
streams in the piedmont ecoregion as documented by the attached NCDWQ Stream Identification Assessment Form.



Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: 958 linear feet+/- 3width (ft).
[[] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
[[]1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[[] Tributary waters: linear feet width (ft).
[[] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[[] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[} Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[[] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[[] Demonstrate that impoundment was created from “waters of the U.S.,” or
[[] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[C] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"®
[7] which are or could be used by interstate or foreign travelers for recreational or other purposes.

[[] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[Z] which are or could be used for industrial purposes by industries in interstate commerce.
[] Interstate isolated waters. Explain:

#See Footnote # 3.

? To complete the analysis refer to the key in Section IIL.D.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



[[] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
[C] Tributary waters: linear feet width (ft).
[[] Other non-wetland waters: acres.
Identify type(s) of waters:
[[] Wetlands:  acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[] Ifpotential wetlands were assessed within the review area, these areas did not meet the critetia in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[C] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[C] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[] Lakes/ponds: acres.
[C] Other non-wetland waters: acres. List type of aquatic resource:
[[] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[C] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[] Lakes/ponds: acres.

[l Other non-wetland waters: acres. List type of aquatic resource:

[[] Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[J Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.

Photographs: [X] Aerial (Name & Date):
or [] Other Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

[l Data sheets prepared by the Corps:
[[] Corps navigable waters® study: .
[[] U.S. Geological Survey Hydrologic Atlas:
[[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
X U.S. Geological Survey map(s). Cite scale & quad name:
USDA Natural Resources Conservation Service Soil Survey. Citation:
[[] National wetlands inventory map(s). Cite name:
[[] State/Local wetland inventory map(s):
[] FEMA/FIRM maps:
[T] 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
X
]
|
B
O

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional
Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): Septemter 18,
2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01534, NCDOT / Attn: Richard
Hancock

C. PROJECT LOCATION AND BACKGROUND INFORMATION: This project is located where SR1404 (29th Avenue)
crosses Falling Creek, approximately 0.6 mile east of the intersection of N Center Street and SR 1404 in Hickory, Catawba
County, NC. Coordinates are: 35.772560 N -81.320020 W.

State: NC County/parish/borough: Catawba City: Raleigh

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.772560 N -

81.320020 W

Universal Transverse Mercator:

Name of nearest waterbody: Falling Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: The UT to Falling Creek flows

to the Atlantic Ocean via Falling Creek, the Catawba River and the Santeee-Cooper River. The Catawba River is navigable-

in-fact at the Mt. Island Lake Dam.

Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba Watershed, Santee Basin, HUC: 03050101

b<]  Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded

on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X Office (Desk) Determination. Date: Septemter 18, 2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required]
E} Waters subject to the ebb and flow of the tide.
E] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

,,”é' “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)|

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas
Wetlands adjacent to TNWs
X Relatively permanent waters® (RPW5s) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
i Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 332linear feet: 3 & 25 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: E;
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*

! Boxes checked below shall be supported by completing the appropriate sections in Section ITT below.
% For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITI.A.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITLA.1 and 2 and Section IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IIL.B.1 for the tributary, Section HIII.B.2 for any onsite
wetlands, and Section ITL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. . Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size: '
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly i
[] Tributary flows through I

M
Ast tributaries before entering TNW.

river miles from TNW.

river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are P aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are P
Project waters are

Identify flow route to TNW:

* Supporting documentation is presented in Section ITLF.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: (] Natural
[[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: fi
Average side slopes:

Primary tributary substrate composition (check all that apply):

] silts [] Sands [ Concrete
[ Cobbles [1 Gravel [ Muck
[[] Bedrock [[] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary gradient (approximate average slope): %

(c) Elow: ——
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: ]

Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: List. Explain findings:
[[1 Dye (or other) test performed:

Tributary has (check all that apply):
[[1Bed and banks
] OHWM?® (check all indicators that apply):
[] clear, natural line impressed on the bank
[T] changes in the character of soil
[ shelving
[J vegetation matted down, bent, or absent

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

I

[ leaf litter disturbed or washed away scour
[ sediment deposition multiple observed or predicted flow events
] water staining ] abrupt change in

plant community
[1 other (list):
] Discontinuous OHWM.’ Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
( High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [] survey to available datum;
[_] fine shell or debris deposits (foreshore) [ ] physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

€A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"bid.



[C1 Riparian corridor. Characteristics (type, average width):
[C] Wetland fringe. Characteristics:
[] Habitat for:
[] Federally Listed species. Explain findings:
[T1 Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[_] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: P,
Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[_] Directly abutting

[_] Not directly abutting
[[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[1 Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are river miles from TNW.
Project waters are P aerial (straight) miles from TNW.
Flow is from: | Lis

Estimate approxuﬁate location of wetland as within the P

ist floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[[1 Vegetation type/percent cover. Explain:

[C] Habitat for:
[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Rick Lis
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:



C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

¢  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section ILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

B4 Tributaries of TNWSs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics
of the stream provided by the applicant.

Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section II.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):

| ] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

3. ‘Non—RPWss that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

8See Footnote # 3.



E.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
i Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
£ | Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

{] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
E1 Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

[ '] which are or could be used by interstate or foreign travelers for recreational or other purposes.

21 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[.] which are or could be used for industrial purposes by industries in interstate commerce.

1] Interstate isolated waters. Explain:

[] Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

[l Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
El Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

® To complete the analysis refer to the key in Section IIL.D.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



[F] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
v Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional Judgment (check all that apply):

El Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
E[ Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is rcqulred for jurisdiction (check all that apply):

‘ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

[l Other non-wetland waters: acres. List type of aquatic resource:

] Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[_] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
{1 USGS NHD data.
1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC- Bethlehem.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

ODOoonx  Ooo
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B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 15, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01606, Creekside Homeowners Association

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Buncombe  City: Asheville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.637961 N, -82.545677 W
Universal Transverse Mercator:
Name of nearest waterbody: Beaverdam Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): French Broad /06010105
X4 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 9-15-2014
Xl Field Determination. Date(s): 11-7-2013

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are |
[Required]
Waters subject to the ebb and flow of the tide.
.} Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

s “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Tsolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 740 linear feet: 24 width (ft) and/or  acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Es tabli
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

¥ Supporting documentation is presented in Section ITLF.




A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
III.A.1 and Section IXLD.1. only; if the aquatic resource is 2 wetland adjacent to a TNW, complete Sections I11.A.1 and 2 and Section
IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine

whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section ITL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively

permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant

nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider

the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section II1.B.1 for the tributary, Section III.B.2 for any

onsite wetlands, and Section ITL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: :
Drainage area: ;
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly i
[ Tributary flows through

W.
£ tributaries before entering TNW.

river miles from TN'W.

Project waters are river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are Bick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are

Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

'f Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
> Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition {(check all that apply):

] siits [1 Sands [] Concrete
[] Cobbles [ Gravel ] Muck
[_] Bedrock [1 Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pie

Tributary gradient (approximate average slope): %

(¢) Elow: .
Tributary provides for: Piek |

Describe flow regime:
Other information on duration and volume:

f. Characteristics:

Surface flow is: ]

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

[1 OHWM® (check all indicators that apply):
[[] clear, natural line impressed on the bank
[J changes in the character of soil
[ shelving
[] vegetation matted down, bent, or absent
[ leaflitter disturbed or washed away
[] sediment deposition
[[1 water staining
[ other (list):

[J Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OO0O0O0O00O

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[l High Tide Line indicated by: [[] Mean High Water Mark indicated by:
[1 oil or scum line along shore objects [[] survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[J physical markings/characteristics 1 vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Bioclogical Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[l Wetland fringe. Characteristics:
[] Habitat for:
[[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
Ty

Ibid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Nop-TNW:
Flow is: ] List. Explain:

Surface flow is: Pick
Characterist

Subsurface flow: ] . Explain findings:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[T] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are I river miles from TNW.
Project waters are |  aerial (straight) miles from TNW.
Flow is from: P
Estimate approximate location of wetland as within the Pi

¢ floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[[] Vegetation type/percent cover. Explain:

[] Habitat for:
[[] Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered in the cumulative analysis: Pick Li
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
‘ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: professionals observed flow in the field. Beaverdam creek supports fish and other aquatic life.

] Tributaries of TNW where tributaries have continuous flow “seasonally” (c.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section IIIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
1 Tributary waters: linear feet width (ft).
_ Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
1 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IT1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetlands are directly connected to the streams onsite. Verified in the field on April 16, 2014

$See Footnote # 3.




£ Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[:] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

L1 Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[l Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK

ALL THAT APPLY):"
I which are or could be used by interstate or foreign travelers for recreational or other purposes.

{ | from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
‘ Interstate isolated waters Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
[F] Tributary waters: linear feet width (ft).
[] Other non-wetland waters: acres.

) Identify type(s) of waters:
Wetlands: acres.

F. N ON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland

Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

|:| Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.c.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):

[l Non-wetland waters (i.c., rivers, streams): linear feet width (ft).
l:l Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
finding is required for jurisdiction (check all that apply):

? To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



E1 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Il Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
4 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[T] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[1 USGS NHD data.
[1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Weaverville.
USDA Natural Resources Conservation Service Soil Survey. Citation: Buncombe County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
1 Previous determination(s). File no. and date of response letter:
| Applicable/supporting case law:
| Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



UT1

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:North Carolina County/parish/borough: Ashe City: Todd
Center coordinates of site (lat/long in degree decimal format): Lat. 36.33569° N, Long. -81.56907°
Universal Transverse Mercator: Zone 17N
Name of nearest waterbody: Un-Named Tributary - Call Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: South Fork of New River

Name of watershed or Hydrologic Unit Code (HUC): South Fork of New River , HUC 10 digit: 0505000102

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 08/19/2014
2} Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)

Waters subject to the ebb and flow of the tide,

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain: Neither.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
> Relatively permanent waters> (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 485 linear feet: ~8 (bkf) width (ft) and/or acres.
Wetlands: 0 acres.

¢. Limits (boundaries) of jurisdiction based on: ]
Elevation of established OHWM (if known):3288.

2. Non-regulated waters/wetlands (check if applicable):*
| Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional,
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

? Supporting documentation is presented in Section IILF.




SECTIONIII: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITL.A.1 and Section ITL.D.1. only; if the aguatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section ITI.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”: No wetlands exist in the project area.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanoshave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section ITL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditions:
Watershed size: approx 0.006
Drainage area: approx 0.006
Average annual rainfall; approx 51 inches
Average annual snowfall: approx 30+ inches

(ii) Physical Characteristics:
(2) 'Relationship with TNW:
|:| Tributary flows directly into TNW,
[ Tributary flows through & tributaries before entering TNW.

Project waters are river miles from TNW.

Project waters are river miles from RPW.

Project waters are (straight) miles from TNW,
Project waters are  acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: No.

Identify flow route to TNW?: Project Waters (UT1-Call Creek) flow into UT2-Call Creek, to Call Creek, to Old Fields
Creek, to South Fork New River.

* Note that the Instructional Guidebook contains additional information regardmg swales, ditches, washes, and erosional features generally and in the arid

West.

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary stream order, if known: 1st Order .

(b) General Tributary Characteristics (check all that apply):
Tributary is; Natural
[] Artificial (man-made). Explain:
[[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 8 feet
Average depth: 0.5 feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

4 silts Sands [ Concrete
Cobbles X Gravel O Muck
[] Bedrock [] Vegetation. Type/% cover: %

{1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Stable at project location.
Presence of run/riffle/pool complexes. Explain: Yes, small pools and riffles are present.

Tributary geometry: ;
Tributary gradient (approximate average slope): 3 %

(c) Flow:
Tributary provides for: L
Estimate average numb w events in review area/year
Describe flow regime: Yeatround.
Other information on duration and volume:

Surface flow is: Characteristics:
Subsurface flow Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):
Bed and banks
OHWM? (check all indicators that apply):

[ clear, natural line impressed on the bank [ ] the presence of litter and debris

X changes in the character of soil [ destruction of terrestrial vegetation
B shelving [ ] the presence of wrack line’
vegetation matted down, bent, or absent [X| sediment sorting

[ leaflitter disturbed or washed away scour

] sediment deposition
[ water staining
] other (list):
[ Discontinuous OHWM.” Explain:

multiple observed or predicted flow events
abrupt change in plant community

00aa

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
| High Tide Line indicated by: Mean High Water Mark indicated by:

[ oil or scum line along shore objects ] survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[7] tidal gauges
[ other (list):

(iii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: Watets are clear. The project site and property are primarily forested excepting utility right of ways and an
existing driveway. Landuse in the watershed is primarily residential, forest, pasture/agriculture.

Identify specific pollutants, if known: .

®A natural or man-made discontinuity in the OFWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
T
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(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): . The majority of the riparian cortidor is forested at the property
excluding an existing access driveway which will be improved via bridges to span the streams and reduce streambed impacts.

[[] Wetland fringe. Characteristics: Wetlands drain to tributary.

[0 Habitat for:
[] Pederally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive species. Explain findings:
[[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Explain: Well-defined bed and banks.

Surface flow is: i {
Characteristics: Intermittent channel begins at springhead.

Subsurface flow: Explain findings:
7] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[[1 Not directly abutting

[] Discrete wetland hydrologic connection. Explain:
[[] Ecological connection. Explain:
[[] Separated by berm/barrier. Explain:

@

Flow is from:
Estimate approximate location of wetland as within th

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: No wetlands exist.
Identify specific pollutants, if known: Sedimentation deposit.

(iii) Biological Characteristics. Wetland supports (check all that apply):

[[] Riparian buffer. Characteristics (type, average width);
[0 Vegetation type/percent cover. Explain;Woody and herbaceous.
[0 Habitat for:

[[] Federally Listed species. Explain findings:

[] Fish/spawn areas. Explain findings:

[ Other environmentally-sensitive species. Explain findings:

[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed: Riparian corridor directly abutting
intermittant channel..

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or bielogical integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2, Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not diréctly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: 1310 linear feet 43 width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2, RPWs that flow directly or indirectly into TNWs.

B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Clear bed and bank structure, Strong flow in summer months. Sediment sorting in-stream. No in-stream
rooted vegetation.

] Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
£ Tributary waters; 485 linear feet 8 (top of bank)width ().
Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly.into'a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at'Section HILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

| Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW;

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section [II.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “watets of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"

{1 which are or could be used by interstate or foreign travelers for recreational or other purposes.

- from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

} which are or could be used for industrial purposes by industries in interstate commerce.

| Interstate isolated waters. Explain:

} Other factors. Explain:

¥See Footnote # 3.

® To complete the analysis refer to the key in Section ITLD.6 of the Instructional Guidebook.

1% Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Prov1de estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).

Other non-wetland waters: acres.

] Identify type(s) of waters:

[E] Wetlands:  acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

| Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

1 Non-wetland waters (i.e., rivers, streams); linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (t).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
' Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Xl Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[ office concurs with data sheets/delineation report.

[ Office does not concur with data sheets/delineation report.

| Data sheets prepared by the Corps:

£} Corps navigable waters’ study: .

F  U.S. Geological Survey Hydrologic Atlas:

[[] USGS NHD data.

[ USGS 8 and 12 digit HUC maps.

} U.S. Geological Survey map(s). Cite scale & quad name: Todd, NC, 1:24000.

| USDA Natural Resources Conservation Service Soil Survey. Citation;

| National wetlands inventory map(s). Cite name:

| State/Local wetland inventory map(s):

| FEMA/FIRM maps: .

| 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

d Photographs: [ ] Aerial (Name & Date);

7 or [X] Other (Name & Date):08.19.2014.

] Previous determination(s). File no. and date of response letter:

| Applicable/supporting case law:
| Applicable/supporting scientific literature:
. Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: All work proposed in this PCN package is specific UT1-Call Creek and UT2-Call
Creek.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:North Carolma County/pansh/borough Ashe Clty Todd

Universal Transverse Mercator Zone 17N
Name of nearest waterbody: Un-Named Tributary - Call Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: South Fork of New River

Name of watershed or Hydrologic Unit Code (HUC): South Fork of New River , HUC 10 digit: 0505000102

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
& Office (Desk) Determination. Date; 08/19/2014
.4 Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

rea. [Requl; ed)
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain: Neither.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 485 linear feet; ~18 (bkf) width (ft) and/or acres.
Wetlands: 0 acres.

¢. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known);3287.

2. Non—regulated waters/wetlands (check if applicable):®
(5] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

: Boxes checked below shall be supported by completing the appropriate sections in Section Il below.

“ For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least “seasonally”

(e.g., typically 3 months).
3 Supporting documentation is presented in Section IILF.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)]

UT2




SECTION III: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITI.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITLA.1 and 2
and Section IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination;

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”: No wetlands exist in the project area.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is nsed whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section ITI.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TN'Ws that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: approx 0.53
Drainage area: approx 0.53
Average annual rainfall: app
Average annual snowfall: approx 30+ inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[[] Tributary flows directly into TNW.
X Tributary flows through 2 tributaries before entering TNW.

river miles from TNW.

 river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are  aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries, Explain: No.

Project waters are
Project waters are

Identify flow route to TNW>; Project Waters (UT2-Call Creek) flows into. Call Creek, to Old Fields Creek, to South Fork
New River.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
% Flow route can be described by identifying, e.g., tributary a, which flows through the review are, to flow into tributary b, which then flows into TNW.



Tributary stream order, if known: Ist Order .

(b) General Tributary Characteristics (check all that apply);
Tributary is: X Natural
[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 16 feet
Average depth: 1 feet
Average side slopes

Primary tributary substrate composition (check all that apply):

Silts Sands [] Concrete
[ Cobbles Gravel ] Muck
1 Bedrock [[] Vegetation. Type/% cover:

[] Other. Bxplain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Banks are fairly stable, some natural
incutting is present.

Presence of run/riffle/pool complexes. Explain: Yes, riffle and pool complexes are present.

Tributary geometry ng

Tributary gradient (approximate average slope): 3 %

(¢) Flow:
Tributary provides for: Seaso
Estimate average number of fl nts in review area/year:
Describe flow regime: Yearround.
Other information on duration and volume;

Surface flow is: | Characteristics:
Subsurface flow: Explain findings:
[[1 Dye (or other) test performed:

Tributary has (check all that apply):

Bed and banks

] OHWM? (check all indicators that apply):
[] clear, natural line impressed on the bank
B changes in the character of soil
[] shelving
X vegetation matted down, bent, or absent
[1 leaf litter disturbed or washed away
[] sediment deposition
[[] water staining
[ other (list):

] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OOXXOCN

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
41 High Tide Line indicated by: -} Mean High Water Mark indicated by:

[] oil or scum line along shore objects o [ survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
[J physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: Waters are clear. The project site and property are primarily forested excepting utility right of ways and an
existing driveway. Landuse in the watershed is primarily residential, forest, pasture/agriculture.

Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
Ea

Tbid,



(iv) Biological Characteristics. Channel supports (check all that apply): '
Riparian corridor. Characteristics (type, average width): The majority of the riparian corridor is forested at the property
excluding an existing access driveway which will be improved via bridges to span the streams and reduce streambed impacts
Wetland fringe. Characteristics: Wetlands drain to tributary.
[C] Habitat for:
[[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: v
[[1 Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain: i
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Explain: Well-defined bed and banks,

Surface flow i
Characteristics: Intermittent channel begins at springhead.

Subsurface flow: . Explain findings:
[ Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[] Not directly abutting

[[] Discrete wetland hydrologic connection. Explain:
[] Beological connection. Explain:
[ Separated by berm/barrier. Explain:

@

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: No wetlands exist.
Identify specific pollutants, if known: Sedimentation deposit.

(iii) Biological Characteristics. Wetland supports (check all that apply):
Riparian buffer. Characteristics (type, average width):
[ Vegetation type/percent cover. Explain:Woody and herbaceous.
[C1 Habitat for:
[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[T] Other environmentally-sensitive species. Explain findings:
[[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if a
All wetland(s) being considered in the cumulative analysis
Approximately ( ) acres in total are being considere

mulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed: Riparian corridor directly abutting
intermittant channel..

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributaty, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

s Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review atea:
TNWs: linear feet width (ft), Or, acres.
-1 Wetlands adjacent to TNWs: acres.

2, RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Clear bed and bank structure. Flow in summer months. Sediment sorting in-stream. Riffle pool
complex. No in-stream rooted vegetation.

2] Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section III.LB. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
P& Tributary waters: 485 linear feetl6 (bkfl)width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

on-RPWs? that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this corclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TN'Ws.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

| Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section IL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[l which are or could be used by interstate or foreign travelers for recreational or other purposes.

| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

| which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

| Other factors. Explain:

#See Footnote # 3.

® To complete the analysis refer to the key in Section IIID.6 of the Instructional Guidebook.

'® Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

| Tributary waters: linear feet width (ft).
' |4 Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
2] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
*Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

] Non-wetland waters (i.e., rivers, streams); linear feet width (ft),

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a ﬁndmg is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource;

| Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant;
B2 Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[L] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

. Data sheets prepared by the Corps:

| Corps navigable waters® study: .

U.S. Geological Survey Hydrologic Atlas:

[ ] USGS NHD data.

~ [JUSGS 8 and 12 digit HUC maps.

| U.S. Geological Survey map(s). Cite scale & quad name: Todd, NC, 1:24000.

1 USDA Natural Resources Conservation Service Soil Survey. Citation:

| National wetlands inventory map(s). Cite name;

| State/Local wetland inventory map(s):

| FEMA/FIRM maps:

£l 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

| Photographs: [[] Aerial (Name & Date): .
or J Other (Name & Date):08/19/2014.

| Previous determination(s). File no. and date of response letter:

| Applicable/supporting case law: .

| Applicable/supporting scientific literature:

| Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: All work proposed in this PCN package is specific to UT1-Call Creek and UT2 Call
Creek.




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: (_ £ S A RE - lq 96)‘{ - O( b "{{

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:North Carolina County/parish/borough: Iredell City: Mooresville N
Center coordinates of site (lat/long in degree decimal format): Lat. 35.568767° N, Long. -80.919435° W,
Universal Transverse Mercator:
Name of nearest waterbody: UT to Lake Norman

Name of nearest Traditional Navigable Water (INW) into which the aguatic resource flows: Lake Norman

Name of watershed or Hydrologic Unit Code (HUC): 030501011202

[} Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[l Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different ID form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[] Office (Desk) Determination. Date:
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Aremo “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
[[] Waters subject to the ebb and flow of the tide.
[[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): '

[l TNWs, including territorial seas
[ Wetlands adjacent to TNWs
X Relatively permanent waters? (RPWs) that flow directly or indirectly into TNW
[[]  Non-RPWs that flow directly or indirectly into TNWs
‘ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
B Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
[l  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
[l  Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 50 linear feet: 4 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Established by OHWM,
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section ITI below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.




SECTION HI: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction ever TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IIL.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections II1.A.1 and 2
and Section I11.D.1.; otherwise, see Section 1I1.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITL.D.2, If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D .4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITI.B.1 for
the tributary, Section II1.B.2 for any onsite wetlands, and Section HILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TN'Ws that flow directly or indirectly into TNW

(i) General Area Conditions:

Watershed size: Pi t
Drainage area: ‘Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
L] Tributary flows directly into TNW.
] Tributary flows through Pick List tributaries before entering TNW. .

Project waters are Pick List river miles from TNW.
Project waters are ckf*Li‘s‘i,E river miles from RPW.
Project waters are Piek List acrial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: NO.

Identify flow route to TNW:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




(b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 2 feet
Average depth: 0.2 feet

Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ silts [[] Sands 1 Concrete
] Cobbles ] Gravel ] Muck
] Bedrock [[1 Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain: WEAK.

Tributary geometry: Piek List

Tributary gradient (approximate average slope): 3 %

(©) Elow: o
Tributary provides for: Pick Lis o
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick X

. Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

] Bed and banks

1 OHWME (check all indicators that apply):
[] clear, natural line impressed on the bank
[1 changes in the character of soil
[1 shelving
[] vegetation matted down, bent, or absent
[ teaflitter disturbed or washed away
[ sediment deposition
[] water staining
[ other (list):

[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[ High Tide Line indicated by: ] Mean High Water Mark indicated by:
71 oil or scum line along shore objects [] survey to available datum;
[T fine shell or debris deposits (foreshore) [] physical markings;
[ physical markings/characteristics {1 vegetation lines/changes in vegetation types.

[ tidal gauges
[J other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: TURBID.
Identify specific pollutants, if known: SEDIMENT.

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

T

Ibid.




(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[[] Wetland fringe. Characteristics:
[C] Habitat for:
[[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[T Aquatic/wildlife diversity. Fxplain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(2) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Piek List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[] Not directly abutting
[[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[} Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick ist river miles from TNW.
Project waters are Piek List aerial (straight) miles from TNW.
Flow is from: Pick List. -
Estimate approximate location of wetland as within the Pick Lis¢ floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[[] Vegetation type/percent cover, Explain:

[l Habitat for:
[[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity te a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

®  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section III.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
{1l TNWs: linear feet width (ft), Or, acres.
[[] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
X Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: based on channel characteristics and multiple observations.
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
B4 Tributary waters: 1000 linear feet 6 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs? that flow directly or indirectly into TNWs.
[l Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

[[] Tributary waters: linear feet width (ft).
DI Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TN'Ws.
[[] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[]1 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IT1.B and rationale in Section ITI.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[l Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[l Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[[] Demonstrate that impoundment was created from “waters of the U.S.,” or
[l Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

{1 which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[] which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

[] Other factors. Explain:

Identify water body and summarize rationale snpporting determination:

#See Footnote # 3.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

'* Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Provide estimates for jurisdictional waters in the review area (check all that apply):

[ Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[C] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

) “Migratory Bird Rule” (MBR).
] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[l Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

| Other non-wetland waters: acres. List type of aquatic resource:
[l Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

[l Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

[l Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
I Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delineation report.
] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [_] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law: .
Applicable/supporting scientific literature:
Other information (please specify):

XOO
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B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE FILE NAME, AND NUMBER:
CESPL RO 0 Aol = O(eeq WIS/ Rughiny- Compart
PRO Eg OCATION AND BACKGROUND INFORMATION:
State:North Carolina County/parish/borough: Buncombe  City: Weaverville -
Center coordinates of site (lat/long in degree decimal format): Lat. 35.690895° N, Long. -82.566351° W.
Universal Transverse Mercator:
Name of nearest waterbody: UT Reems Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad 06010105

Bd Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

C.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There i ) “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
rev1ew area. [Required)
| | Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There |

e “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): t

' TNWs, including territorial seas

Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 775 linear feet: 4 width (ft) and/or 0.07 acres.
Wetlands: 0.07 acres.

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
_1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section II below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

% Supporting documentation is presented in Section IILF.



SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section HI.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section ITL.D.1.; otherwise, see Section ITLB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section ITL.D 4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section ITL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area: Pick
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through List tributaries before entering TNW.

river miles from TNW.

river miles from RPW,

Project waters are it acrial (straight) miles from TNW.
Project waters are Pick acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are Pl
Project waters are

Identify flow route to TNW?:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: t
Average side slopes: Pick ]

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [ Concrete
[T Cobbles [] Gravel [ Muck
[ Bedrock (] Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick st ,
Estimate average number of flow events in review area/year: Pl
Describe flow regime:
Other information on duration and volume:

Surface flow is: Piek List. Characteristics:

Subsurface flow: Piek List. Explain findings:
[]1 Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

[J OHWMS (check all indicators that apply):
[] clear, natural line impressed on the bank
[] changes in the character of soil
[] shelving
[7] vegetation matted down, bent, or absent
[] leaf litter disturbed or washed away
[ sediment deposition
[ water staining
[J other (list):

[J Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

QOo00O0O0oO

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by: 1 Mean High Water Mark indicated by:

[] oil or scum line along shore objects [J survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break.
7 >

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[l Habitat for:
[C] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Flow is: Pick List. Explain:

Surface flow is: Pie
Characteristics:

Subsurface flow: Pi t. Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
| Directly abutting

[J Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are ¥ river miles from TNW.
Project waters are } it aerial (straight) miles from TNW.
Flow is from: P V
Estimate approximate location of wetland as within the Pi¢

t floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain:

[0 Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: ist
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TN'W, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
L | TNWs: linear feet width (ft), Or, acres.

| Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TN'Ws.
Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Defined bed and bank and strong flow .
| Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 775 linear feet4 width (ft).
{1 Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs that flow directly or indirectly into TNWs.
| Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
L] Tributary waters: linear feet width (ft).

Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
B Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
B Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetland discharges directly into stream channel.

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.07 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

| Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[[] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

Asa general rule, the impoundment of a jurisdictional tributary remains Jurlsdlctlonal

.| Demonstrate that impoundment was created from “waters of the U.S.,” o

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

$See Footnote # 3.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

19 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.
Identify type(s) of waters:
| Wetlands: acres.

F.  NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
L1 Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:1:24K Weaverville.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):NCCGIA 2010.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: JD applies to all streams and wetlands within the property boundary.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

G
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: \ //1 W~ 2 v /Lf’ 4 /7 /é'
C LA~ RG-A, WES FRypL mpriBoss JSoire CpaTirR
C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:North Carolina County/parish/borough: Gaston City: Stanley
Center coordinates of site (lat/long in degree decimal format): Lat. 35.374838° N, Long. -81.087936°
Universal Transverse Mercator: 17S/492019.86 mE / 3914641.00 mN

Name of nearest waterbody: Unnamed tributary to Stanley Creek

Name of nearest Traditional Navigable Water (TNW) Into which the aquatic resource flows: Wateree River, SC

Name of watershed or Hydrologic Unit Code (HUC): 03050101 - Catawba

I Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[l Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
. Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)]
L] Waters subject to the ebb and flow of the tide.
il Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 4,100 linear feet: 6-12 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: E
Flevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
{1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.




SEC

TION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IT1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section IIL.D.1.; otherwise, see Section ITI.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I1L.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area: g
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
] Tributary flows directly into TNW.
[ Tributary flows through Rick Lis¢ tributaries before entering TNW.

river miles from TNW.

Project waters are
Project waters are
Project waters are
Project waters are E
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW>:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

> Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[ Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: )
Average side slopes: }

Primary tributary substrate composition (check all that apply):

[] siits [] sands ] Concrete
[] Cobbles [] Gravel ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:
Tributary gradient (approximate average slope): %

(¢) Flow:
Tributary provides for: }
Estimate average numbe
Describe flow regime:
Other information on duration and volume:

ow events in review area/year:

. Characteristics:

Surface flow is: I

Subsurface flow: § t. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[[] Bed and banks

] OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank
[1 changes in the character of soil
[] shelving
[] vegetation matted down, bent, or absent
[ leaflitter disturbed or washed away
[] sediment deposition
[] water staining
[1 other (list):

] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by: Mean High Water Mark indicated by:

[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ ] physical markings;
[ physical markings/characteristics [] vegetation lines/changes in vegetation types.

[1 tidal gauges
] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Tbid.




(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[[] Wetland fringe. Characteristics:
[0 Habitat for:
{1 Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b)

Characteristics:

Subsurface flow: § . Explain findings:
[] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[[] Not directly abuiting
[ Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are river miles from TNW.
Project waters are Pic aerial (straight) miles from TNW.
Flow is from: Pick List. )
Estimate approximate location of wetland as within the P

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width): .
[ Vegetation type/percent cover. Explain:
[C] Habitat for:
[] Federally Listed species. Fxplain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section H1.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
1 Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

B8 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Tributaries appear on USGS topo maps and have well defined stream features. NCDNR Stream forms
were filled out on each feature and each scored at least 30 points or above.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
X Tributary waters: 4,100 linear feet 6-12width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

No}n-RPWs8 that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
| Tributary waters: linear feet width (ft).
_| Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section IIL.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section ITL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[} Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section II.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

v Interstate isolated waters. Explain:

{1 Other factors. Explain:

8See Footnote # 3.

® To complete the analysis refer to the key in Section II1.D.6 of the Instructional Guidebook.

¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Tdentify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

i | Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.
» Identify type(s) of waters:
I Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
| Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[] Prior to the Jan 2001 Supreme Court decision in “SWANCC ” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

' Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
| Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

| Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas
{1 USGS NHD data.
~ ] USGS 8 and 12 digit HUC maps.
<] U.S. Geological Survey map(s). Cite scale & quad name:Gaston County Quad - 1"=600".
| USDA Natural Resources Conservation Service Soil Survey. Citation:Gaston County Soil Survey GIS Data.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
| 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
| Photographs: [X] Aerial (Name & Date):1993 & 2012, NAPP.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: Site was evaluated and it was determined that streams were too incised to support
adjacent wetlands. Typical OHWM in streams appeared almost always 2-3 feet below top-of-bank. Areas adjacent to stream banks typically
included FACU vegetation (Chinese privet, etc.). Water tables were not observed within the top 36-inches adjacent to stream channels.




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section I'V of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION ;
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: (_ £ 5 A W /8 6-A, SAw A0l pl goy
ASHEVILLE REGULATORY FIELD OFFICE H 4 f) 7 < A THEKE / w5 /5 OvTlzere 1
US Army Corps of Engineers

151 Patton Avenue, Room 208

Asheville, North Carolina 28801-5006

Applicant:

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Bonterra‘
State:NC County/parish/borough: {Union City: ai
Center coordinates of site (lat/long in degree decimal format): Lat. 35.09593

Universal Transverse Mercator: 17
Name of nearest waterbody: North Fork Crooked Creek o
Name of nearest Traditional Navigable Water (TNW) Into which the aquatic resource flows: Rocky River
Name of watershed or Hydrologic Unit Code (HUC): 03040105 : Rocky
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

o N Long. 80,60517° W.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[0 Office (Desk) Determination. Date:
I Field Determination. Date(s): 04/16/13

SECTION I1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Areno “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review agea, [Required)
Waters subject to the ebb and flow of the tide.
[0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNW's
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWss that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

aRO0

¥4

mim}

b. Identify (estimate) size of waters of the U.S. in the review area: ]
Non-wetland waters: (+/-) 3405 linear feet: (+/-) 10'-'15' width (ft) and/or (+/-) 0.703 acres.
Wetlands: (#/-) 16,111 acres,

! Boxes chesked below shall be supported by completing the appropriate sections in Scetion III below.
% For purposes of this form, an RPW is defincd as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “scasonally”

(e-g.. typieally 3 months),




<. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual
Elevation of established OHWM (if known):.

2. Non-regulated waters/wetlands (check if applicable):’
B Potentially Junsdlctlonal waters and/ tlands were assessed within the review area and determmed to be not Junsdxctlonal

Délmeatlon Manual Ea :
forms.

* Supporting documentation is presented in Section IILF,




SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aquatic resource is a TNW, complete
Section ITL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I1L.A.1 and 2
and Section II1.D.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”: *

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY);

This section sammarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section II1.B.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditions: o B ]
Watershed size: (HUC 03040105 entire drainage) 1413 square miles
Drainage area: wetland study area: (+/-) 190- ‘acres
Average annual rainfall: ~ 43 inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW;
O Tributary flows directly into TNW.
B Tributary flows through 2 tributaries before entering TNW.

Project waters are 20—2_5;iver miles from TNW,

Project waters are 1 (or less) river miles from RPW.

Project waters are 10-15 aerial (straight) miles from TNW.
Project waters are 1 (or less) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: <

Identify flow route to TNW*; Perennial RPW B, which flows through the review area, flows into Perennial RPW E
(North Fork Crooked Creck), which flows through the review ared, to flow into Crooked Creek, which flows ditectly into

Rocky River (TNW),

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
§ Flow route ean be deseribed by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: B Natural ,
Artificial (man-made). Explain:
L] Manipulated (man-altered). Explain:

Tributary propertie
Average width: 10 - 20 feet
Average depth: 2= 4 feet
Average side slopes: 2:1.

ith respect to top of bank (estimate):

Primary tributary substrate composition (check all that apply):

B silts ﬂ Sands L] Concrete
Cobbles Gravel E] Muck
[1 Bedrock [ Vegetation. Type/% cover: =« =

[ Other. Explain: ==

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Generally stable.
Presence of run/riffle/pool complexes. Explain: Few present.

Tributary geometry: Meandering

Tributary gradient (approximate average slope): 0-1 %

(c) Elow: o
Tributary provides for: Pick List -
Estimate average number of flow events In review area/year: 20 (or greater)
Describe flow regime: Perennial RPW B and Perennial RPW E flow year round.
Other information on duration and volume: =~ .

Surface flow is: Discrete and confined. Characteristics:

Subsurface flow: Unknown. Explain findings:
[ Dye (or other) test performed: .

Tributary has (check all that apply):

X Bed and banks

& OHWMS (check all indicators that apply):
B clear, natural line impressed on the bank
B changes in the character of soil
B shelving
7] vegetation matted down, bent, or absent
leaf litter disturbed or washed away
B sediment deposition

L] water staining

T other list):
[ Discontinuous OHWM.” Explain:

the presence of litter and debris

destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community :

R0 1 501 150 15

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

O High Tide Line indicated by: [1 Mean High Water Mark indicated by:
E oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ physical markings;
I physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
O other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g,, water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: Water was generally clear. Generall watershed land use is residential, agriculture, and timber production .
Identify specifie pollutants, if known: None identified.

“A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (6.8., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): foreste
I Wetland fringe. Characteristics: Adjacent and abutting forested wetlands.
Bl Habitat for: ’
L[] Federally Listed species. Explain findings: .=
1 Fish/spawn areas. Explain findings: v
[ Other environmentally-sensitive species. Explain ﬁndmgs o
B Aquatic/wildlife diversity. Explain findings: Channels may support macroinvertebrates, amphibians, and fish species.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties: - -
Wetland size:(J); 1.449; (K): 0.004; (£):0.027, (1):0.018 acres
Wetland type. Explain:Forested .
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain: No.

(b) General Flow Relationship with Non-TNW:
) Flow is: Intermittent flow. Explain: Wetlands will discharge into the adjacent RPW's periodically during the growing
season.

Surface flow is: Not present
Characteristics: No flow at time of survey.

Subsurface flow: Unknown. Explain findings:
[ Dye (or other) test performed: =~ .

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
& Not directly abutting o )
B Discrete wetland hydrologic connection. Explain: Wetland K flows into a culvert connected 1o a nori-
jurisdictional non-RPW that flows into into Wetland J.
[0 Ecological connection. Explain: .
B Separated by berm/barrier. Explain: Wetland F and wetland J are seperated by a small npanan berm adjacent to a
sanitary sewer line r/w. Wetland 1 is seperated by small berms and/or man-made ruts that prevent it from flowing into wetlands WW/W/
Y/X that directly abut Perennial RPW B.

(@) Proximity (Relationship) to TNW
Project wetlands are 20-25 river miles from TNW.
Project waters are 15-20 aerial (straight) miles from TNW.
Flow is from: Wefland to navigable waters.
Estimate approximate location of wetland as within the 50 - 180-yesr floodplain.

(ii) Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: No water at time of survey.
Identify specific pollutants, if known:

(ii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): Forested, > 100" +/-.

Pd  Vegetation type/percent cover. Explain: hydrophytic, > 50%.

B  Habitat for:
[ Federally Listed species, Explain ﬁndmgs
[ Fish/spawn areas. Explain findings:
[J Other environmentally-sensitive species, Explain findings: .
R Aquatic/wildlife diversity. Explain findings:Wetlands may provide habitat for amphibians, reptiles; and other wildlife.

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: 7
Approximately ( 16,11 ) acres in fotal are being considered in the cumulative analysis.



For each wetland, specify the following:

Dlrectly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)
EQ) (V) 755

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the
flow of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
weftlands. Itis not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a fributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section [ILD: A mgmﬁcant nexus is present between the adjacent wetlands, downslope RPW's, and the TNW A small npanan
berm adjaoent to a samtary‘sewer lme r/wis the on W

Y/X, which dlrectly abuts Perennml RPW B.1
(etther seasonally, durmg rain. events 0r throu

TINW, In addmon, these wetlands prov1de recharge 1o the RPW's ;
have the capacity o carry pollutants and/or flood waters to the TNW. T hey also have the capacxty to transfer nutrients and organic
carbon to downstream foodwebs. These features also provide habitat for amphibians and other wildlife -

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. 'TNWs and Adjacent Wetlands, Check all that apply and provide size estimates in review area:



width (f6), Or, = acres.
acres.

O .
[1 Wetlands adjacent to TNWs:

2. RPWs that flow directly or mdlrectly into TNW s.
K Tributaries of TNWs where trib
that tributary is perennial: ]

, (typwal)
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonally: .

Provide estimates for jurisdictional waters in the review area (check all that apply):

B Tributary waters: (+/2) 34 ‘1' ear feet10= 15 width (ft).

[] Other non-wetland waters -
Identify type(s) of waters:

3. Non-RPWs8 that flow directly or indirectly into TNWs.
[1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for Junsdlctlonal waters within the review area (check all that apply):

a Tributary waters: L lmear feet ~ width (ft).
[ Other non-wetland waters: . acres.
Identify type(s) of waters:

4.  Weflands directly abutting an RPW that flow directly or indirectly into TNWs.
X Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II[.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetlands (G, H, and WW/W/Y/X) flow directly into and are not seperated by berm or
barrier from perennial RPW B,

[0 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I1I.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: (+/-) 14,633 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,
[ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: 1.494acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
B Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: ;004 acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S,,” or
[1 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or

88ee Footnote # 3,
9 To complete the analysis refer to the key in Section 1ILD.6 of the Instructional Guidebook.




[3 Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):1°
[0 which are or could be used by interstate or foreign travelers for recreatlonal or other purposes.

[ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[J which are or could be used for 1ndustnal purposes by industries in interstate commerce.

‘I] Interstate isolated waters. Explam
[ Other factors. Explain:

Identify water body and summarize rationale supporting determination: .

Provide estimates for Junsdlctlonal waters m the review area (check all that apply):

O Tributary waters: hnear feet ~width (ft).

|:| Other non—wetland waters::
Identify type(s) of waters:

D Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

B If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain;
[1  Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

O

Non-wetland waters (i.c., rivers, streams). = linear feet. = width (ft).
0 Lakes/ponds: “Lacres. B
[1 Other non-wetland waters: = " ‘acres. List type of aquatic resource: °
[0 Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

OO0 Non-wetland waters (i.e., rivers, streams); -~ = linear feet, . width (fv).
[ Lakes/ponds: acres. - B
[1 Other non-wetland waters; =~ acres. List type of aquatic resource: -
[0 Wetlands: acres,
I V: RCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below): ]
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

¥ Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[ Office concurs with data sheets/delineation report.

[ Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters” study:.

U.8. Geological Survey Hydrologic Atlas;

[0 USGS NHD data.

[0 USGS 8 and 12 digit HUC maps.

oo

1% Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




B U.S. Geological Survey map(s). Cite scale & quad name: 1:24K. - Bakers (NC) quad.
B USDA Natural Resources Conservation Service Soil Survey. Citation: Natural Resources Con'servation Service
Web Soil Survey URL.: http://websoilsurvey.nrcs. usda gov.
National wetlands inventory map(s). Clte name::
State/Local wetland inventory map(s): -
FEMA/FIRM maps:
100-year Floodplain Elevation is: (Natlonal Geodectic Vertical Datum of 1929)
Photographs: B Aerial (Name & Datc)' : térra Aerial map 031813 rev. 100213.
or [ Other (Name & Date):::. . B
Previous determination(s). File no. and date of response letter:” =
Applicable/supporting case law:
Applicable/supporting scientific literature: .
Other information (please specify):: '

ROOoc

oooo

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION / L’[ , /
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): / ; i 4

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: S /770 = 20 |4-0 190 J e | W{é/? [ gﬁ_ s34/

C. PROJECT LGCATION AND BACKGROUND INFORMATION: D{ \/ 5

State: NC County/parish/borough: McDowell  City: Nebo
Center coordinates of site (lat/long in degree decimal format): Lat. 35.70841° N, Long. -81.94307° W,
Universal Transverse Mercator:
Name of nearest waterbody: Thompsons Fork
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Thompsons Fork--North Muddy Creek--
Muddy Creek--Catawba River
Name of watershed or Hydrologic Unit Code (HUC): 03050101
Check if map/diagram of review arca and/or potential jurisdictional areas is/are available upon request.
[C] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. IEW PERFORMED FOR SITE EVALU ION (C ALL THAT APPLY):
Office (Desk) Determination. Date: (_‘L (4
Field Determination. Date(s): 8/1 3/2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DPETERMINATION OF JURISDICTION,

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review arca. [Required]
Waters subject to the ebb and flow of the tide.
[1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport mterstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNW's
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

00 o o e

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters; 60 linear feet: 7 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Established by OHWM,
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
[1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

' Boxes checked below shall be supporied by completing the appropriate sections in Section HI below.
2 For nurnoses of this form. an RPW is defined as a tributarv that is not 2 TNW and that tvoicallv flows vear-round or has continuous flow at least “seasonallv”




SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITLA.1 and Section IILD.1. only; if the aguatic resource is a wetland adjacent to a TNW, complete Sections ITL.A.1 and 2
and Section HI.I.1.; otherwise, see Section ITLB below.

1. TNW
Identify TNW:

Suminarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WEFLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanoshave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section HLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with 2 TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section I1LB.2 for any onsite wetlands, and Section I1L.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly inte TNW

(i) General Area Conditions:
Watershed size: Pick List

Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
(1 Tributary flows directly into TNW.
[[1 Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW,

Project waters are Pick List river miles from RPW.

Project waters are Pick List acrial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW>:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additiona! information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, ¢.g., tributary 2, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: L] Natural
[ Artificial (man-made). Explain: .
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Piek List.

Primary tributary substrate composition (check all that apply):

(] silts 7] Sands "1 Concrete
[] Cobbles ] Gravel [1 Muck
[[] Bedrock [J Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks). Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

() Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow; Pick List. Explain findings:
[1 Dye (or other) test performed:

Tributary has (check ail that apply):
[[] Bed and banks
[7 OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank [ ] the presence of litter and debris
[ changes in the character of soil [ destruction of terrestrial vegetation
{77 shelving [[] the presence of wrack line
[] vegetation matted down, bent, or absent [_] sediment sorting
[7] leaflitter disturbed or washed away [} scour
[C] sediment deposition [1 multipie observed or predicted flow events
[[] water staining [7] abrupt change in plant community
[ other (list):
[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[T High Tide Ling indicated by: [[] Mean High Water Mark indicated by:
[C] oil or scum line along shore objects {1 survey to available datum;
[] fine shell or debris deposits (foreshore) [ physical markings;
[] physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[[] tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

°A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
gegime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

1bid.



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width):

[[] Wetland fringe. Characteristics:

[] Habitat for:
[7] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
{1 Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
['1 Directly abutting
[[] Not directly abutting
[[] Discrete wetland hydrologic connection. Explain:
'] Ecological connection. Explain:
] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific poliutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width): .
[[1 Vegetation type/percent cover. Explain:
[ Habitat for:
[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately { ) acres in total are being considered in the cumulative analysis.



C.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biclogical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of 2 TNW.
Considerations when evaluating significant nexus include, but are not limited to ¢he volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solety determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanros Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1L.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 11LD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD: '

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
1 TNWs: linear feet width (ft), Or, acres.
[T Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs,
X3 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Stream is shown as blue line on topo and has pronounced bed/bank features. Fish present. ap/ 1{ O
{1 Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) aré
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:

A
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Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 60 linear feet 7 width (R).
[ Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs,
[ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

[[1 Tributary waters: linear feet width (f).
[[] Other non-wetland waters: acres.
Identify type(s) of waters: .

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[l Wetlands direcily abut RPW and thus are jurisdictional as adjacent wetlands.
[7] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
- directly abutting an RPW:

[] Wetlands direetly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section 1I1.B and rationale in Section IIL.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
{"] Wetlands that de not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 11L.C,

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 1I1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
] Demonstrate that impoundment was created from “waters of the U.S.,” or
[J Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
1 Demonstrate that water is isolated with a nexus to commerce {(sec E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INFERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[[J which are or could be used by interstate or foreign travelers for recreational or other purposes.
[J from which fish or shellfish are or could be taken and sold in interstate or foreign comnmerce.
] which are or could be used for industrial purposes by industries in interstate commerce.

[[] Interstate isolated waters. Explain:

{3 Other factors. Explain:

Identify water body and summarize rationale supporting determination:

3See Footnote # 3.

? To complete the analysis refer to the key in Section I1LD.6 of the Instructional Guidebook.

1" Prior to asserfing or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdicfion Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):

[1 Tributary waters: linear feet width (ft).
{1 Other non-wetland waters:  acres.
Identify type(s) of waters:

{1 wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[T Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[ Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
[] Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.¢., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[l Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
1 Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

[] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction {check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[] Lakes/ponds: acres.
[(] Other non-wetland waters: acres. List type of aquatic resource:
[[] Wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):
Maps, plans, plots or plat submiited by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
{_] Office concurs with data sheets/delineation report.
{3 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters® study: .
U.S. Geological Survey Hydrologic Atlas:
[0 USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:1:24000, East Marion topo.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [X] Other (Name & Date): Stream photos dated 8/13/2014 in PCN.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law; .
Applicable/supporting scientific literature: .

Other information (please specify): [ i3 ¢ (5] 87%»/:)

ROOO ROOOOOXK COCoO OX

B. ADDITIONAL COMMENTS TO SUPPORT JD: Fish are present.






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 7, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01913, U.S. Forest Service / Attn.: Kristin Bail

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Graham City: Tapoco
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.43335 N, 83.912262 W
Universal Transverse Mercator:
Name of nearest waterbody: Cheoah River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Lower Little Tennessee (06010204)
12} Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
il Check if other sites (e.g,, offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
8 Office (Desk) Determination. Date: November 7, 2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There 2 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): *
TNWSs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1000 linear feet: S0 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Es
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

* Supporting documentation is presented in Section IILF.




A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
II1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2 and Section
IIL.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW: Cheoah River.
Summarize rationale supporting determination: Very large watershed, waterway can and has and does support navigation of non-
motorized and motorized boats.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for the tributary, Section IILB.2 for any
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size:
Drainage area: :
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[[] Tributary flows directly into TNW.
[ Tributary flows through Picl tributaries before entering TN'W.

Project waters are ]
Project waters are
Project waters are
Project waters are List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Tdentify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
> Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pic]

Primary tributary substrate composition (check all that apply):

[ silts [[] sands [] Concrete
[] Cobbles [ Gravel ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:

Tributary gradient (approximate average slope): %
(c) Flow: N

Tributary provides for: 1

w events in review arca/year: Pick

Estimate average numb
Describe flow regime:
Other information on duration and volume:

Surface flow is: ] Characteristics:

Subsurface flow: P List. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

1 Bed and banks

[[1 OHWMS® (check all indicators that apply):
[1 clear, natural line impressed on the bank
[] changes in the character of soil
[] shelving
[[] vegetation matted down, bent, or absent
(] leaf litter disturbed or washed away
[[] sediment deposition
[] water staining
[] other (list):

[1 Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

0 o

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [_] physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[[] Riparian corridor. Characteristics (type, average width): .
[[] Wetland fringe. Characteristics:
[] Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
T

Ibid.



[1 Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General I
Flow is: ]

elationship with Non-TNW:
Explain:

Surface flow is:
Characteristi

Subsurface flow Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[l Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TN
Project wetlands are Pi¢ Llst river miles from TNW.
Project waters are ‘Ist aerial (straight) miles from TN'W.
Flow is from:
Estimate approx1mate locatlon of wetland as within the P

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain:

[l Habitat for:
[[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: 1
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when



evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,

then go to Section II.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section ITI.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

TNWs: 1000 linear feet 50 width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
[ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
~ is perennial:
| Tributaries of TNW where tributaries have contimuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
| Tributary waters: linear feet width (ft).
[.] Other non-wetland waters: acres.
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
.1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
.1 Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

8See Footnote # 3.




E.

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
, Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains Junsdlctlonal
.1 'Demonstrate that impoundment was created from “waters of the U.S.,”
Demonstrate that water meets the crlterla for one of the categories presented above (1-6), or

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY): 10

|} which are or could be used by interstate or foreign travelers for recreational or other purposes.

’ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

{ | Wetlands: acres.

NON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

|} If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review arca would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
| Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

° To complete the analysis refer to the key in Section IILD.6 of the nstructional Guidebook.
 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds acres.
‘ Other non-wetland waters: acres. List type of aquatic resource:
21 Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
- Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
| Data sheets prepared/submitted by or on behalf of the applicant/consultant.
] Office concurs with data sheets/delineation report.
[_] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Tapoco.
USDA Natural Resources Conservation Service Soil Survey. Citation: Graham County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date):
or [_] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

1 e <
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 13, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01915, Norton Road Farm, LLC / Attn.: Michael
Benitez

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Jackson City: Cashiers
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.120247 N, 83.150444 W
Universal Transverse Mercator:
Name of nearest waterbody: UTs to Grassy Camp Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: West Fork Tuckasegee River
Name of watershed or Hydrologic Unit Code (HUC): Tuckasegee (06010203)
X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
.} Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

__ D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
x| Office (Desk) Determination. Date: November 13, 2014
£ Field Determination. Date(s): November 4, 2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required)

Waters subject to the ebb and flow of the tide.

} Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

> “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply):
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNW's
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

X
X

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 2,558 linear feet: 1-5 width (ft) and/or 0.49 acres (impoundments).

Wetlands: 2.54 acres.

¢. Limits (boundaries) of jurisdiction based on: 198
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IILE.




A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section II1.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section ITL.D.1.; otherwise, see Section III.B below.

1. TNW
Identify TNW: .
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section ITLD.4.

A wetland that is adjacent to but that does not directly about an RPW requires a significant nexus evaluation. Corps districts
and EPA regions will include in the record any available information that documents the existence of a significant nexus
between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable
water, even though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area:
Average annual rainfall:
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[] Tributary flows through Pick List tributaries before entering TNW.

 river miles from TNW.

iver miles from RPW.

Project waters are  aerial (straight) miles from TNW.
Project waters are  aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW>:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Auverage side slopes: Pick

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [ Concrete
[] Cobbles 1 Gravel 1 Muck
[1Bedrock [T Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: t
Tributary gradient (approximate average slope): %
(¢) Flow:

Tributary provides for: Pi

Estimate average numb
Describe flow regime:

Other information on duration and volume:

W events in review area/year: Pick

Surface flow is: } . Characteristics:

Subsurface flow: P ist. Explain findings:
[I Dye (or other) test performed:

Tributary has (check all that apply):

[[] Bed and banks

[] OHWMS? (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
[] shelving
[] vegetation matted down, bent, or absent
[] leaflitter disturbed or washed away
[J sediment deposition

[] water staining

(] other (list):

[1 Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OOOOOc

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[1 oil or scum line along shore objects [] survey to available datum;
[] fine shell or debris deposits (foreshore) [] physical markings;
[] physical markings/characteristics [ ] vegetation lines/changes in vegetation types.

[] tidal gauges
[] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[] Wetland fringe. Characteristics:
[ Habitat for:
[] Federally Listed species. Explain findings:

°A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM bas been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
o

Ibid.



[] Fish/spawn areas. Explain findings:
[C] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pic i

Surface flow is: Pic]
Characteristics:

Subsurface flow: Pick
[[] Dye (or other)

Explain findings:
performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
7] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are B - river miles from TNW.
Project waters ar
Flow is from .
Estimate approximate location of wetland as within the

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

] Habitat for:
[[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.



Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the
flow of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD;

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
LI TNws: linear feet width (ft), Or, acres.
{ 1 Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
&; Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial: UTs to Grassy Camp Creek exhibits indicators of ordinary high water marks (OHWM) including
developed bed and bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial
vegetation, sediment sorting and deposition, leaf litter washed away. Perennial flow has been observed by Corps
representatives during several visits to the Cashiers, North Carolina vicinity.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section II1.B. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):

B Tributary waters: 2558 linear feet 1-5 width (ft).

B Other non-wetland waters: 0.49 acres.
Identify type(s) of waters: Impoundments (open water) abutting jurisdictional streams and/or wetlands which
convey jurisdictional waters.

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (ft).
_ | Other non-wetland waters: acres.
Identify type(s) of waters:

8See Footnote # 3.



E.

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Bg Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Flows directly into associated tributary.

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITIL.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 2.54 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

{1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
11 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), the impoundments receive waters
and/or flow directly into associated abutting wetland and/or tributary. or

Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
L4 which are or could be used for industrial purposes by industries in interstate commerce.
|| Interstate isolated waters. Explain:
| Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
. | Other non-wetland waters: acres.
Identify type(s) of waters:
-} Wetlands: acres.

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[T1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
i “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



1 Non—wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a ﬁndmg is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A.

B.

SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
‘ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
X} Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps.navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas
[] USGS NHD data.
[[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Glenville and Highlands.
USDA Natural Resources Conservation Service Soil Survey. Citation: Jackson County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter: SAW-2008-02234.
. Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 31,
2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-01928, Efim Monosov Chief
Technical Officer, Blue Sphere Corp.

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project at 600 Johnson Road

State: NC County/parish/borough: Mecklenbuyrg City: Charlotte
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.263265N, -
80.811111

Universal Transverse Mercator:

Name of nearest water body: UT Sugar Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:

Name of watershed or Hydrologic Unit Code (HUC): Santee 3050103

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
Xl Field Determination. Date(s): July 15, 2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There ‘navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required]

Waters subject to the ebb and flow of the tide.

©| Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Aré “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]
1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): *

TNWs, including territorial seas
Wetlands adjacent to TNWs
X Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
il Non-RPWs that flow directly or indirectly into TNWs
X Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

B

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 50 linear feet: 3 width (ft) and/or acres.
Wetlands: 0.04 acres.

c. Limits (boundaries) of jurisdiction based on: ¥
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.
% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITI.A.1 and Section II1.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections III.A.1 and 2 and Section II1.D.1.; otherwise, see Section III.B below.

1. TNW
Identity TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section III.B.1 for the tributary, Section HI.B.2 for any onsite
wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
L] Tributary flows directly into TNW.
[] Tributary flows through Pick List tributaries before entering TNW.

Project waters are 1 E river miles from TNW.
Project waters are }
Project waters are ]
Project waters are }

Project waters cross or serve as state boundaries. Explain:

* Supporting documentation is presented in Section IILF.
* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.




Identify flow route to TN'W>:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[] Artificial (man-made). Explain:
[[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes: Pi

Primary tributary substrate composition (check all that apply):

[ silts [1 Sands [] Concrete
[] Cobbles [ Gravel ] Muck
[[1 Bedrock [] Vegetation. Type/% cover:

[[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:

Tributary gradient (approximate average slope): %
(c) Flow: : ‘

Tributary provides for ist

Estimate average number of flow events in review area/year: B
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick ] Characteristics:

Subsurface flow: Piel t. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):
[[]1 Bed and banks
] OHWM? (check all indicators that apply):
[] clear, natural line impressed on the bank
[] changes in the character of soil
[7 shelving
[1 vegetation matted down, bent, or absent

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

|

[] leaf litter disturbed or washed away scour
[] sediment deposition multiple observed or predicted flow events
[] water staining ] abrupt change in

plant community
[] other (list):
[ Discontinuous OBWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): ) .
[l High Tide Line indicated by: Mean High Water Mark indicated by:
[] oil or scum line along shore objects 1 survey to available datum;
] fine shell or debris deposits (foreshore) |:] physical markings;
[] physical markings/characteristics [_] vegetation lines/changes in vegetation types.

[ tidal gauges
[] other (list):

(ili) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[J Wetland fringe. Characteristics:
[ Habitat for:
[1 Federally Listed species. Explain findings:
["1 Fish/spawn areas. Explain findings: .
[[] Other environmentally-sensitive species. Explain findings:
[[] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

(c) Wetland Adjacency Determination with Non-TNW:
[1 Directly abutting

[[1 Not directly abutting
[1 Discrete wetland hydrologic connection. Explain:
[1 Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List acrial (straight) miles from TNW.
Flow is from . )
Estimate approximate location of wetland as within the Pis

t floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[1 Riparian buffer. Characteristics (type, average width): .
[1 Vegetation type/percent cover. Explain:
[0 Habitat for:
[[1 Federally Listed species. Explain findings:
[_]1 Fish/spawn areas. Explain findings:
[_] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if a
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)




Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section HILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
| linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.LB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
f Tributary waters: 50 linear feet 3 width (ft).
.1 Other non-wetland waters: acres.

Identify type(s) of waters:




3. Non-RPWs? that flow directly or indirectly into TNWs.
Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
B Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

X} Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: All wetlands on the site meet the hydrophilic vegetation, wetland hydrology, and
hydric soil criteria of the 1987 corps of Engineers Wetland Delineation Manual and the Interim Regional
Supplement to the Corps of Engineers Wetlands Delineation Manual: Easter Mountain and Piedmont Region
and are contiguous with a RPW.

] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section III.B and rationale in Section TI1.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[.] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
IZI Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
[.] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
' Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):""

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

¥See Footnote # 3.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



F. NON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
~ Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
| Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based

» solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

[1 Lakes/ponds: acres.

2} Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

E | Lakes/ponds: acres.

E] Other non-wetland waters: acres. List type of aquatic resource:

| Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[X] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[C] USGS NHD data.
[ ] USGS 8 and 12 digit HUC maps.
] U.S. Geological Survey map(s). Cite scale & quad name:NC-Derita.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):UNK.
or [X] Other (Name & Date):UNK.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

KK

X

]

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTIONI: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 4 Nov 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-01935, Wallace Kyle Groves, Blue
Heel LDC, LLC

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough Union City: Marvin
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 34.98466N, -
80.81683W
Universal Transverse Mercator:
Name of nearest water body: UT to Cowhorn Branch
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Santee
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
1 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
| Office (Desk) Determination. Date:
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

y “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required]

Waters subject to the ebb and flow of the tide.

[l Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

BY

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 50 linear feet: width (ft) and/or acres.
Wetlands: 0.02 acres.

Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

3 Supporting documentation is presented in Section IILF.



Il Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section III.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section IIL.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section HILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IIL.B.1 for the tributary, Section II1.B.2 for any onsite
wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section I1L.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[ Tributary flows through Pick tributaries before entering TNW.

iver miles from TNW.

 river miles from RPW.

Project waters are  aerial (straight) miles from TN'W.
Project waters are } t acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are |

# Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.




Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [} Natural
[] Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[1 silts [] Sands ] Concrete
[] Cobbles [] Gravel [T Muck
[[] Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/ mplexes. Explain:
Tributary geometry: P

Tributary gradient (approximate average slope): %
(c) Flow: ) v
Tributary provides for: | st

Estimate average number of flow events in review area/year
Describe flow regime:
Other information on duration and volume:

. Characteristics:

Surface flow is

Subsurface flow: Pick List. Explain findings:
[L] Dye (or other) test performed:

Tributary has (check all that apply):
[[]1 Bed and banks
[ 1 OHWMS (check all indicators that apply):

[ clear, natural line impressed on the bank [ ] the presence of litter and debris
[] changes in the character of soil [[1 destruction of terrestrial vegetation
[] shelving [[] the presence of wrack line
[ vegetation matted down, bent, or absent [ | sediment sorting
[ leaf litter disturbed or washed away [ scour
[] sediment deposition [ multiple observed or predicted flow events
[] water staining [l abrupt change in

plant community
[ other (list):
[] biscontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): .
[i] High Tide Line indicated by: | Mean High Water Mark indicated by:
[C] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[J physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.



3.

(iv) Biological Characteristics. Channel supports (check all that apply):

(] Riparian corridor. Characteristics (type, average width): .
[J Wetland fringe. Characteristics:
[T1 Habitat for:

[ Federally Listed species. Explain findings:

(] Fish/spawn areas. Explain findings:

[ Other environmentally-sensitive species. Explain findings:

L1 Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b)

Characteristics:

Subsurface flow: Plc st. Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
["1 Directly abutting
[] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pie  river miles from TNW.
Project waters are List aerial (straight) miles from TNW.
Flow is from: ]
Estimate approximate location of wetland as within the Pi

t floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ Vegetation type/percent cover. Explain:

[] Habitat for:
[] Federally Listed species. Explain findings:
[ 1 Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)




Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.

| Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: 50 linear feet 4 width (ft).
1 Other non-wetland waters: acres.

Identify type(s) of waters:




3.  Non-RPWs® that flow directly or indirectly into TNWs.
[ Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
{1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[} Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[} Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section III.B and rationale in Section II.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section ITL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

[.]1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
| Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
£ Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

] which are or could be used by interstate or foreign travelers for recreational or other purposes.

[[] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

7] which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

| Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

[ Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

8See Footnote # 3.

® To complete the analysis refer to the key in Section ITLD.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Il Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

| Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Otber non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

E] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

X Data sheets prepared/submitted by or on behalf of the applicant/consultant.

X Office concurs with data sheets/delineation report.

_ [[] Office does not concur with data sheets/delineation report.
1 Data sheets prepared by the Corps:
| Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:SC-Catawba.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/I.ocal wetland inventory map(s):
FEMA/FIRM maps: .
| 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

| Photographs: [X] Aerial (Name & Date):UNK.

or [X] Other (Name & Date):UNK.

Previous determination(s). File no. and date of response letter:
[l Applicable/supporting case law: .
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 7, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01986, Anthony & Manjie Earley

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Iredell City: Troutman
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.6331 N, -80.9281 W
Universal Transverse Mercator:
Name of nearest waterbody: Lake Norman
Name of nearest Traditional Navigable Water (INW) into which the aquatic resource flows: Lake Norman
Name of watershed or Hydrologic Unit Code (HUC): Catawba
Eﬁ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
i} Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
@ Office (Desk) Determination. Date: 11/7/2014
[f] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no

[Required]
] Waters subject to the ebb and flow of the tide.

[[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required|

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

1

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 700 linear feet: width (ft) and/or  acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: E
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (¢.g.,
typically 3 months).

% Supporting documentation is presented in Section TILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
IILA.1 and Section ITL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections II1.A.1 and 2 and Section
IILD.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW: Lake Norman.
Summarize rationale supporting determination: It is an impoundment of the Catawba river. Supports boat traffic, fishing, etc.

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section I11.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for the tributary, Section I11.B.2 for any
onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section IILI.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditio
Watershed size: P
Drainage area:
Average annual rainfall:
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly i
[ Tributary flows through

tributaries before entering TN'W.

ist river miles from TNW.

river miles from RPW.

Project waters are t acrial (straight) miles from TN'W.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW>:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[[] Artificial (man-made). Explain:
[[] Manipulated (man-altered). Explain:

‘fNote that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
° Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes: ]

Primary tributary substrate composition (check all that apply):

[J silts [T Sands [] Concrete
[[] Cobbles ] Gravel [ Muck
[1 Bedrock [[] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: | ist

Tributary gradient (approximate average slope): %

(¢) Flow: )
Tributary provides for: Pick List ‘
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

t. Characteristics:

Surface flow is: 1

Subsurface flow: Pick st. Explain findings:
"] Dye (or other) test performed:

Tributary has (check all that apply):

[ 1 Bed and banks

] OHWM® (check all indicators that apply):
(] clear, natural line impressed on the bank
[] changes in the character of soil
[[] shelving
[] vegetation matted down, bent, or absent
[[] leaflitter disturbed or washed away
[] sediment deposition
[] water staining
[1 other (list):

[[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OOOoO000

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

Il High Tide Line indicated by: ] Mean High Water Mark indicated by:
[] oil or scum line along shore objects [] survey to available datum;
[ fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[ Wetland fringe. Characteristics:
] Habitat for:
["] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Tbid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) Genera] Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Subsurface flow: P . Explain findings:
[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[l Ecological connection. Explain:
[C] Separated by bermy/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pi ¢ river miles from TNW.
Project waters ' aerial (straight) miles from TNW.
Flow is from: Pi
Estimate approxi

¢ location of wetland as within the Plck

st floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[1 Habitat for:
[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNWs: linear feet width (ft), Or, acres.
{ ] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary

is perennial:

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
21 Other non-wetland waters: acres.
Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs,
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TN'W is
jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetlands are directly connected to the streams onsite. Verified in the field on April 16, 2014

$See Footnote # 3.




E.

seasonal in Section I1I.B and rationale in Section I11.D.2, above. Provide ratzonale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this conclusion is
provided at Section HI.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section I1I.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Tmpoundments of jurisdictional waters.”

As a-general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,”
- Demonstrate that water meets the cnterla for one of the categories presented above (1-6), or

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"

E:l which are or could be used by interstate or foreign travelers for recreational or other purposes.

[j from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[} which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
[E] Other non-wetland waters: acres.

Identify type(s) of waters:
7] Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
Delineation Manual and/or appropriate Regional Supplements.

[[] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[l Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):
{1 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
| Lakes/ponds: acres.
L Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
finding is required for jurisdiction (check all that apply):

® To complete the analysis refer to the key in Section I11.D.6 of the Instructional Guidebook.
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



El Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

‘ Other non-wetland waters: acres. List type of aquatic resource:

[} Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested appropriately reference sources below):
X! Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Troutman.
USDA Natural Resources Conservation Service Soil Survey. Citation: Iredell County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [] Other Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law: .
Applicable/supporting scientific literature:
Other information (please specify):

A
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 12, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01988, Seth and Jena Cogswell

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Buncombe  City: Asheville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.5725771 N, -82.5758513 W
Universal Transverse Mercator:
Name of nearest waterbody: unnamed tributary to Moore Branch
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad river
Name of watershed or Hydrologic Unit Code (HUC): French Broad
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 11-12-2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There 2 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.
[Required]

[7] Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas

Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Tsolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 30 linear feet: 1 width (ft) and/or  acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

% Supporting documentation is presented in Section IILF.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
III.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2 and Section
IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section I11.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip te Section ITL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section II1.B.1 for the tributary, Section IIL.B.2 for any
onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditios

Watershed size: Picl

Drainage area:

Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly i
[] Tributary flows through }

Project waters are
Project waters are
Project waters are
Project waters are Pi st aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNWS:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[1 Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [1 Sands 1 Concrete
[1 Cobbles ] Gravel [T Muck
[ Bedrock [ Vegetation. Type/% cover:

[_] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/r1fﬂe/p001 complexes Explain:

Tributary geometry: Pick List
Tributary gradient (appr0x1mate average slope): %

(c) Flow:
Tributary provides for: ‘
Estimate average number of flow events in review area/year: |
Describe flow regime:
Other information on duration and volume:

. Characteristics:

Surface flow is: P

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

[1 Bed and banks

] OHWMS? (check all indicators that apply):
[ clear, natural line impressed on the bank
[J changes in the character of soil
[ shelving
[] vegetation matted down, bent, or absent
[ leaflitter disturbed or washed away
[] sediment deposition
[[] water staining
[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

||

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: E} Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ _] physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[l Wetland fringe. Characteristics:
[l Habitat for:
[[] Pederally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[L] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

b

Tbid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
: Explain:

Surface flow is: Pi
Characteristics

Subsurface flow: Pick I Explain findings:
[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

1 Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pi; i river miles from TNW.
Project waters are ]
Flow is from:

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[J Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
[] Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[_] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.

For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TN'W, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section I1L.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that de not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section II1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
21 Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
P4 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary

is perennial: the unnamed to Moore Creek is a blue line stream on the USGS topographic map, NC-Asheville Quad which in North
Carolina means it flows more than 3 months out of the year making it a perennial stream.
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.

Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
.} Tributary waters: linear feet width (ft).
[ ] Other non-wetland waters: acres.
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section II.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

F'] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetlands are directly connected to the streams onsite. Verified in the field on April 16, 2014

#See Footnote # 3.



E.

[Pl Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section II.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

{ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is
provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

| | from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

.1 which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.
v Identify type(s) of waters:
{'] Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland
~ Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[l Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
i} Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
finding is required for jurisdiction (check all that apply):

® To complete the analysis refer to the key in Section ITLD.6 of the Instructional Guidebook.
10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




| | Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
E]; Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
(.  Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
21 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
| Data sheets prepared by the Corps:
{1} Corpsnavigable waters’ study:
L U.S. Geological Survey Hydrologic Atlas:
1 USGS NHD data.
"1 USGS 8 and 12 digit HUC maps.
B4 U.S. Geological Survey map(s). Cite scale & quad name: NC-Asheville.
USDA Natural Resources Conservation Service Soil Survey. Citation: Buncombe County, NC
Ll

National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [_] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. Dlg RIPCT (_)FFICE, FILE NA AND NUMBE%\@@ U - O ;9\{) i 3 M M EV\‘){(P aise

o

C. PROJECT LOBTION AND BACKG OUND INFORMATION: Project area above pond on upper Sweeten Creek
State:NC County/parish/borough: Buncombe City: Asheville
Center coordinates of site (lat/long in degree decimal format): Lat. 35.531795° N, Long,. -82.512417° W.
Universal Transverse Mercator: NAD 83
Name of nearest waterbody: Sweeten Creck ~> o
Name of nearest Traditional Navigable Water (TN'W) Into which the aquatic resource flows: Swannanoa River ~ ’F (. Q/V\'C’i/’\ F)(U‘ilt'{
Name of watershed or Hydrologic Unit Code (HUC): 060101050604
& Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. VIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: )} = Y = |
Field Determination. Date(s): 9/26/2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U,S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CER part 329) in the

rev1ew area. [Required]
| Waters subject to the ebb and flow of the tide.

[[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
b Impoundments of jurisdictional waters
[ | Isolated (interstate or intrastate) waters, including isolated wetlands

B |

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 925 linear feet: 6' width (ft) and/or 0.13 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.




SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section II1.A.1 and Section 1I1.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section ITL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section II1.B.2 for any onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IT1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[ Tributary flows through Pick List tributaries before entering TNW.

river miles from TNW.

river miles from RPW.

Project waters are P aerial (straight) miles from TN'W,
Project waters are P st acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are Pick Lis
Project waters are Pick

Identify flow route to TNW:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[[] silts [] Sands ] Concrete
[] Cobbles ] Gravel ] Muck
[[] Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow: ]
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Piek List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Piek List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):
] Bed and banks
] OHWMS® (check all indicators that apply):
[ clear, natural line impressed on the bank [] the presence of litter and debris
[J changes in the character of soil [l destruction of terrestrial vegetation
[] shelving [] the presence of wrack line
[] vegetation matted down, bent, or absent [ | sediment sorting
[1 1leaf litter disturbed or washed away ] scour
[] sediment deposition [1 multiple observed or predicted flow events
(1 water staining [ abrupt change in plant community
[ 1 other (list):
[ Discontinuous OHWM.” Explain: .

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: [l Mean High Water Mark indicated by:
[] oil or scum line along shore objects [] survey to available datum;
[1 fine shell or debris deposits (foreshore) [ ] physical markings;
[ physical markings/characteristics ["] vegetation lines/changes in vegetation types.

[] tidal gauges
[1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width):

[] Wetland fringe. Characteristics:

[l Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[7] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TN'W that flow directly or indirectly into TNW

(i) Physical Characteristics:
(2) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
1 Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[_] Directly abutting
[ Not directly abutting
{1 Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List. -
Estimate approximate location of wetland as within the Pick List floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
[l Vegetation type/percent cover. Explain:
[0 Habitat for:
(] Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:
[_] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of poliutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
X Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Continuous bed and bank, blue line on USGS, see NCDWQ Stream ID Form for small UT.
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: actes.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section II1.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IT1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[[1 Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[[] which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

¥See Footnote # 3.

? To complete the analysis refer to the key in Section ITLD.6 of the Instructional Guidebook.

9 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands:  acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
(] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[T] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
E] Lakes/ponds: actes.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
DX Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delineation report.
] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:Asheville.
USDA Natural Resources Conservation Service Soil Survey. Citation:Web Soil Survey.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:NFHL GIS overlay.
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

o | X

IR
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B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): Nov 26, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-02123, David Barszczowski and
David Liss

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is Iocated at 430 & 438

Iverson Way, Charlotte,
State: NC County/parish/borough: Mecklenburg City: Charlotte
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.20323N, -
80.86036W
Universal Transverse Mercator:
Name of nearest water body: Dairy Branch Creek
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba, NC-SC 3050103
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[l Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
E] Office (Desk) Determination. Date:
] Field Determination. Date(s): October 15, 2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There a “navigable waters of the U.S.” within RJVCI'S and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)

in the review area. [Required)]
‘ Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

There A

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply):
. TNWSs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPW5s) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
~ Non-wetland waters: 145 linear feet: 4 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.
% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least

“seasonally” (e.g., typically 3 months).



4 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain: ’

SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs.

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section III.A.1 and Section IT1.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section III.B.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. = Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size:
Drainage area:
Average annual rainfall:
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW
[] Tributary flows through ]

ributaries before entering TNW.

Project waters are
Project waters are [
Project waters are 1
Project waters are Pick I erial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

3 Supporting documentation is presented in Section ITLF. ]
# Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.



Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: (] Natural
[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: fi
Average side slopes: I

Primary tributary substrate composition (check all that apply):

[ silts [1 Sands [] Concrete
[] Cobbles [] Gravel .1 Muck
[] Bedrock [ Vegetation. Type/% cover:

[[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:
Tributary gradient (approximate average slope): %

() Flow: .
Tributary provides for: Pi £ )
Estimate average number of flow events in review area/year: I

Describe flow regime:
Other information on duration and volume:

Surface flow is . Characteristics:
Subsurface flow: ast. Explain findings:
1 Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
[[1 OHWMS® (check all indicators that apply):
[ clear, natural line impressed on the bank
[0 changes in the character of soil
[1 shelving
E vegetation matted down, bent, or absent

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

I o o

leaf litter disturbed or washed away scour
[] sediment deposition multiple observed or predicted flow events
[] water staining | abrupt change in

plant community
[ other (list):
[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): _
High Tide Line indicated by: Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ physical markings;
[J physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW. .

°A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[0 Habitat for: )
[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[[1 Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b} General Flow Relationship with Non-TNW:

List. Explain findings:
performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

[J Not directly abutting
[1 Discrete wetland hydrologic connection. Explain:
[1 Ecological connection. Explain:
[1 Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pi ' river miles from TNW.
Project waters are
Flow is from: Pic
Estimate approximate location of wetland as within the Bick L

t floodplain.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ Vegetation type/percent cover. Explain:

[0 Habitat for:
[[1 Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N)

Size (in acres)



Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: - linear feet width (ft), Or, acres.
[ 1 Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.
J Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

| Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
& Tributary waters: 145 linear feet 4 width (ft).
I Other non-wetland waters: acres.

Identify type(s) of waters:




3.  Non-RPWs? that flow directly or indirectly into TNWs. )
[[] Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
[1 Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
{] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

7] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IIL.B and rationale in Section III.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
{1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:
E] Other factors. Explain:
Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
['] Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

¥See Footnote # 3.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

0 Prior to asserting or declining CWA jurisdiction based solely on this eategory, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.




If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

[l Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
I Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
: Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
£] Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
» [] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
| Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
(] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-CHARLOTTE EAST.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):UNK.
or DX Other (Name & Date):Oct 15, 2014,
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):
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