APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 4, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00323, Janet and James Field

C. PROJECT L.OCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Transylvania City: Lake Toxaway
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.145897 N, i
82.959513 W :
Universal Transverse Mercator:
Natmne of nearest waterbody: Lake Cardinal (Toxaway River)
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Toxaway River (Lake
Cardinal)
Name of watershed or Hydrologic Unit Code (HUC): Seneca (03060101)
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites {e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in thc review area. [Required)

el Waters subject to the ebb and flow of the tide.

©d  Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

¢ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S, in review area (check all that apply): *
TNWs, including territorial seas
5 Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TN'WSs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Iselated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 370 linear feet: width (ft) and/or 0.03 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (f known}:

2. Non-regulated waters/wetlands (check if appllcable)
o Ppotentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months). '

* Supporting documentation is presented in Section I1TF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IL.A.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections II1.A.1 and 2 and Section ITLD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW: Toxaway River (Lake Cardinal).
Summarize rationale supporting determination: : Large watershed, waterway can and has and does support
navigation of non-motorized and motorized boats.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This sectiom summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapartos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resonrce is not a
TNW, but has year-round (perennial} flow, skip to Section I{L.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section 1I1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section ITLB.1 for the tributary, Section I1L.B.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Condition:
Watershed size:
Drainage area:
Awverage annual rainfall: inches
Awverage annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
1 Tributary flows directly into TN'W.
(] Tributary flows through BickEst tributaries before enterfng TNW.

river miles from TN'W,
river miles from RPW.

Project waters are ﬁg%&,
Project waters are
Project waters are aerial (straight) miles from TNW.
. Project waters are t acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

{b) General Tributary Characteristics {check all that applv):
Tributary is: [] Natural
1 Artificial (man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West. ) i

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



[] Manipulated {man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: i

Primary tributary substrate composiion (check all that apply):

[ silis [1 sands [] Concrete
[ Cobbles - 1 Gravel ] Muck
O Bedrock [1 Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly croding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes Explain:

Tributary geometry: PiekEi
Tributary gradient (approxlmatc average slope): %

(c) Flow:
Tributary provides for; | st
Estimate average number of flow events in review area/year: g
Describe flow regime:
Other information on duration and volume:

Surface flow is: P . Characteristics:
Subsurface flow: B Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
] Bed and banks _
[ OHWM? (check all indicators that apply):

[ clear, natural line impressed on the bank [ ] the presence of litter and debris
[ changes in the character of soil "] destruction of terrestrial vegetation
"1 shelving [] the presence of wrack line
[] vegetation matted down, bent, or absent  [1 sediment sorting
L] leaflitter disturbed or washed away [ scour
[] sediment deposition [1 multiple observed or predicted flow events
[] water staining ] abrupt change in

plant community
[ other (list):
[ biscontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): -
High Tide Line indjcated by: Mean High Water Mark indicated by:
1 oil or scum line along shore objects [1 survey to available datum;
[] fine shell or debris deposits (foreshore) [ physical markings;
[L] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[T other (list):

(ifi) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolorad, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[[] Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[l Habitat for:
] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:

SA natural or man-made discontinuity in the OITWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock cutcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

Ibid.




[ Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Charaecteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Weiland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flo Belatlonshlp with Non-TNW:
Flow is: _{% Explain:

£l Dye {or othcr) test performed

(c) Wetland Adjacency Determination with Non-TN'W:
] Directly abutting
[] Not directly abutting
[1 Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Expiain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationshi
Project wetlands are I
Project waters are £
Flow is from: g
Estimate approxmate ocation of wetland as within the

%éicnal (stralght) miles ﬁ'om TNW.

& floodplain.

(i) Chemical Characteristics:
Characterize wetland system (¢.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

E1 Vegetation type/percent cover. Explain:

[C] Habitat for:
[_] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[J Other environmentally-sensitive species. Explain findings:
[ | Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any}
All wetland(s) being considered in the curnulative analysis: ] d
Approximately ( ) acres in total are being considered in the r,umulatwe analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuis? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. Tt is not appropriate to determine significant



nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus,

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry polhutants or flood
waters to TN'Ws, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing ¥oung for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nuirients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section TTL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IT.D:

3. Significant nexus findings for wetlands adjacent to an RP'W but that do not directly abut the RPW, Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
: TNWs: 370 linear feet width (ft), Or, 0.03 acres.
Wetlands adjacent to TNWs: acres,

2. RPWs that flow directly or indirectly into TNWs.

F1 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial:

Tributaries of TNW where tributaries have continuous flow “seasonally™ (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section 1IL.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s} of waters:

3. No_n—R_PWs“i that flow directly or indirectly inte TNWs.
{#] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section HLC.

Provide estimates for jurisdictional waters within the review area (éheck all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Tdentify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

=1 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above, Provide rationale indicating that wetland is
directly abutting an RPW:

8See Footnote # 3.



| Wetlands directly abutting an RPW where tributaries typically fiow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section JI1.D.2, above. Provide rationale indicating that
wetland is directly abufting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

£ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to' which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TNWs.

fizl  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conchusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. TImpoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

; Demonstrate that impoundment was created from “waters of the U.S..” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), Lake Cardinal was
formed by the impoundment of the Toxaway River, a TNW at the project location.

Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRAPATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

E& which are or could be used by interstate or foreign travelers for recreational or other purposes.
EZl from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

] Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Qiher non-wetland waters: acres,

Identify type(s) of waters:
1 Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
[ Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

i34 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): -

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width {ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres,

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):
El Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

? To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

% Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EXA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



B} Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION 1V: DATA SOURCES.

A, SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
& Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
B3 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
] Office concurs with data sheets/delineation report,
] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
' 1J.S. Geological Survey map(s). Cite scale & quad name: Lake Toxaway.
B&  USDA Natural Resources Conservation Service Soil Survey, Citation: Transylvania County, NC.
National wetlands inventory map(s). Cite name:
| State/Local wetland inventory map(s):
| FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [[] Other (Name & Date):
- Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED TURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers _
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 6, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00355, Dodson Farmé, Inc. / Attn.: Paula
Dodson

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Jackson City: Glenville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.190218 N,
83.146698 W
Universal Transverse Mercator:
Name of nearest waterbody: UTs to West Fork Tuckasegee River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: West Fork Tuckasegee River
Name of watershed or Hydrologic Unit Code (HUC): Tuckasegee (06010203}
B4 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Ed  Check if other sites (e.g., offsite miligation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): ,
Office (Desk) Determination. Date: March 6, 2014 )
E2] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

e ,.; “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
cw area. [Required]
Waters subject to the ebb and flow of the tide.
[} Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or forcign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

v

There g&:ﬁ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Reguired]

1. Waters of the U.S.
2. Indicate presence of waters of U.S. in review area (check all that apply): !
: TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify {(estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 950 linear feet: 3-5 width (ft) and/or acres,
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: A
Elevation of established OHWM (if known):

2. Nen-regulated waters/wetlands (check if applicable):’
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

Jjurisdictional. - Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section ITT below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows vear-round or has continuous flow at least
“seasonally” (e.g,, typicatty 3 months).

% Supporting docusnentation is presented in Section TILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITI.A.1 and Section 1I1.D.1. only; if the agnatic resource is a wetland adjacent to a TNW, complete
Sections IIL.A.T and 2 and Section IIL.D.1.; otherwise, see Section II1.B below.

1. TNW
Identify TN'W:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Raparnos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section TTLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that decuments the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

" Tf the waterbody" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section I11.B.1 for the tributary, Section III.B.2 for any onsite
wetlands, and Section 1I1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IT1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditie
Watershed size: p
Drainage area: 5t
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a} Relationship with TNW:

[] Tributary flows directly into TNW.
[ Tributary flows through P{EEERE tributarics before entering TNW.
Project waters are f river miles from TNW.
Project waters are Pi river miles from RPW.
Project waters are Pic ¢ aerial (straight) miles from TNW.
Project waters are %@ﬁ;@ﬁ aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW:
Tributary strearn order, if known:

{b) General Tributary Characteristics (check all that applv):
Tributary is: [T Natural
L] Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in

the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into

INW.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: Teet
Average side slopes: P

Il gt

Primary tributary substrate composition {check all that apply):

[ silts [ Sands [ Concrete
[] Cobbles [ Gravel ] Muck
L] Bedrock [1 Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stablhty [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/riffie/ mplexes. Explain:

Tributary geometry: 2 -

Tributary gradient (approximate average slope): Yo
(c) Flow:

Tributary prevides for:

Estimate average number of ﬂow events in review area/year: 1
Describe flow regime:

Other information on duration and volume:

ane

. Characteristics:

Subsurface flow: Pighéliist. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

[ Bed and banks

[0 OHWM® (check all indicators that apply):
[ 1 clear, natiral line impressed on the bank [_] the presence of litter and debris
[ changes in the character of soil [1 destruction of terrestrial vegetation
[ 1 shelving [ the presence of wrack line
[} vegetation matted down, bent, or absent [] scdiment sorting
[T 1eaf litter disturbed or washed away 0 scour )
[T sediment deposition multiple observed or predicted flow events

[] water staining O abrupt change in

|

plant community
[ other (list):
[7] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
Bl High Tide Line indicated by: Ed Mean High Water Mark indicated by:
[ eil or scum line along shore objects [ survey to available datum;
[ fine shelf or debris deposits (foreshore) [ ] physical markings;
[C1 physical markings/characteristics ["] vegetation lines/changes in vegetation types.

(] tidal gauges
O other (listx:

(iif} Chemical Characteristics: :
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)
[ Riparian corridor. Characteristics (type, average width):
[] Wetland fringe. Characteristics:
[] Habitat for;
[ Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings: .
[ ] Other environmentally-sensitive species. Explain findings:

A natural or man-made discontinuity in the GHWM does not necessarily sever jurisdiction (¢.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ihid.



] Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TN'W that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b} General Flow Relationship with Non-TNW:
Flow is: Explain:

Surface flow is: |
Characteristics:

Subsurface flow: Piek List. Explain findings:

[ Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[] Directly abuiting
[[] Not directly abutiing
] Discrete wetland hydrologic connection. Explain:
[[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity {Rclationship) to TNW
Project wetlands are { 1i
Project waters : :
Flow is from: I
Lstimate appro

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; ete.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): ;

{1 Vegetation type/percent cover. Explain:

[ Habitat for:
L] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[_] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
AN wetland(s) being considered in the cumulative analysis: Bigle
Approximately ( ) acres in total are being considered in the cumulative analysis.

Tor each wetland, specity the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N} - Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biolegical integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flew of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between



a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: !
e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
¢ Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and

organic carbon that support downstream foodwebs?
«  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,

chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WET LANDS ARE (CHECK

ALL THAT APFLY):

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
INWs: linear feet width (ft), Or, acres.
1 Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: UTs to West Fork Tuckasegee River exhibits indicators of ordinary high
water marks (OHWM) including developed bed and bank, destruction of terrestrial vegetation, and sediment
sorting and deposition.

Tributaries of TNW where tributaries have continuous flow “seasonally” {¢.g., typically three months each year)

are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 950 linear feet 3-5 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
£51  Waterbody that is not a TN'W or an RP'W, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section HI.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abufting an RPW that flow directly or indirectly info TNWs.

! Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

5] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.).2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

8Gee Footnote # 3,



Wetlands directly abutting an RPW where tributaries typically flow “seasonaliy.” Provide data indicating that
tributary is seasonal in. Section IIL.B and rationale in Section IILD.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

B Wetlands that do not directly abut an RPW, but when considered in combination with the {ributary {o which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section IfL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section I1.C,

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
I} Demenstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

21 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

i Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

@ Tributary waters: linear feet width {ft).
{ Other non-wetland waters: acres.
Identify type(s) of waters:

£l Wetlands: acres.

F. NON—.]URISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

B If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. -
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Yan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated hased

solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for Jurlsd;ctlon Explain:
Other: (explain, if not covered above):

i

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agnculture) using

best professional Judgment {(check all that apply):
Non-wetland waters (i.¢., rivers, streams): linear feet width (ft).

2] Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
£] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
here such a finding is required for jurisdiction (check all that apply):

| Non-wetland waters (i.e., rivers, streams): lincar feet, width (ft).

Lakes/ponds: acres. '

? To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
1 Prior to asserting or declining CWA jurisdiction hased selely on this category, Corps Districts will elevate the action fo Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.



Other non-wetland waters: acres. List type of aquatic resource:
=] Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
B] Maps. plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
i U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[1 USGS 8 and 12 digit HUC maps.
L U.S. Geological Survey map(s). Cite scale & quad name: Glenville.
USDA Natural Resources Conservation Service Soil Survey. Citation: Jackson County, NC.
National wetlands inventory map(s). Cite name:
State/L.ocal wetland inventory map(s):
FEMA/FIRM maps:
] 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
2] Photographs: { ] Aerial (Name & Date):
or [ Other (Name & Date);
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
21 Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



Db

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Ammy Corps of Engineers
This form should be completed by following the instructions provided in Section TV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION PATE FOR APPROVED JURISDICTIONAL

TERMINATION (JD): March 10, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A;2014-00360,
Association, Inc. / Attn.: Scott McCall, Sr.

ke Toxaway Community

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Transylvania City: Lake Toxaway
Center coordinates of site (Iat/long in degree decimal format): Latitude & Longitude in DPecimal Degrees: 35.11649 N,
8254232 W

Universal Transverse Mercator: _

Name of nearest waterbody: UTs to Toxaway River, UTs to Deep Ford Creek, Deep Ford Creek, and Lake Toxaway

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Toxaway River (Lake

Toxaway)

Name of watershed or Hydrolog:c Unit Code (HUC): Seneca (03060101)

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: March 10, 2014
Field Determination. Date(s)

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.8.” within Rivers and Harbors Act {RHA) jurisdiction (as defined by 33 CFR part 329)
in the W area. [Required]

Waters subject to the ebb and flow of the tide.

54 Waters are presently used, or have been used in the past or may be susceptible for use to transport interstate or foreign
comimerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There &X¥é “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area, [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs )
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland watets: 1000 linear feet: 1-5 width (ft) and/or 1 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
{7 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below,

® For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typicatly flows year-round or has continuous flow at least
“seasonally” (.., typically 3 months).

* Supporting documentation is presented in Section TLF.



TNWs AND WETLANDS ADJAC).. .. TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section 1IL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IIL.A.1 and 2 and Section FIL.D.1.; otherwise, see Section IILB below.

1. TNW
Ientify TNW: Deep Ford Creek (Lake Toxaway).
Summarize rationale supporting determination: Large watershed, waterway can and has and does support
navigation of non-motorized and motorized boats.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the fributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over nen-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section 1I1.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennizl flow, skip to Section IIL.D.4.

A wetland that is adjacent te but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent fributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section III.B.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditio
Watershed size: )
Drainage area: i it
Average annual rainfall; inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TN'W;
(] Tributary flows directly into TNW.
[T Tributary flows through Bielc1ast tributaries before entering TNW.

£

Project waters are  river miles from TNW,
Project waters are ?m Lic river miles from RPW.
Project waters are P 1§§ aerial (straight) miles from TNW.
Project waters are ? gsi; aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW™:
Tributary stream order, if known:

(b} General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[1 Artificial (man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in

the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow inio tributary b, which then flows into

TNW.



[ Manipulated (man-altered}. Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: ~ feet
Average side slopes: Bigl

Primary tributary substrate composition {check all that apply}:

] silts ] Sands | Concrete
[] Cobbles ] Gravel O Muck
] Bedrock [ Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highty croding, sloughing banks]. Explain:

Presence of run/riffle/pe 1 complexes. Explain:

Tributary geometry: i i

Tributary gradient (approximate average slope): %o
(¢} Flow;

Tributary provides for: ﬁiwq BT d
Estimate average number of flow cvents in review area/year: £
Describe flow regime:

Other information on duration and volume:

Surface flow is: ii& Characteristics:

Subsurface flow: PiekEist. Explain findings:
[0 Dye {or other) test performed:

Tributary has (check afl that apply);
{1 Bed and banks
O OHwWM? (check all indicators that apply):

O] clear, natural line impressed on the bank [] the presence of litter and debris
[J changes in the character of soil [0 destruction of terrestrial vegetation
[] shelving [] the presence of wrack line
[ vegetation matted down, bent, or absent [ | sediment sorting
O leaf litter disturbed or washed away [1 scour
[ sediment deposition [ muitiple observed or predicted flow events
[ water staining | abrupt change in

plant community
[ other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects ] survey to available datum;
[] fine shell or debris deposits (foreshore)  [_] physical markings;
[ physical markings/characteristics I ] vegetation lines/changes in vegetation types.

[ tidal gauges
O other (ist):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily filmy; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biclogical Characteristics. Channel supports (check all that apply):
[J Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[] Habitat for:
[T Federally Listed species. Fxplain findings:
[ Fish/spawn areas. Explain findings:

¢A natural or man-made discontinuity in the OHTWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.



[1 Other environmeni. -sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relauonshm with Non-TNW:

Characteristics:

Subsurface flow: PRtk List. Explain findings:

1 Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

[1 Not directly abutting
1 Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are ;  river miles from TNW.
Project waters are  aerial (straight) miles from TN'W,

BicKList.

Flow 1s from: | cleList

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer, Characteristics (lype, average width): .

[l Vegetation type/percent cover. Explain:

[l Habitat for:

- [71 Federally Listed species. Explain ﬁndmgs

[ Fish/spawn areas. Explain findings: )
[ ) Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: | f
Approximately ( } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? {Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall hiological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and



the functions perfor. | . by the tributary and all its adjacent wetlands. ». . not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tribufary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

»  Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢  Does the tributary, in combinaiion with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downsiream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documentied below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go te
Section HI.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section ITLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
2] TNWs: linear feet width (ft), Or, 1 acre.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: UTs to the Toxaway River, UTs to Deep Ford Creek, and Deep Ford
Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank,
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment
sorting and deposition, leaf litter washed away. Deep Ford Creek is depicted as a solid blue line on the
USGS 7.5 minute quadrangle map Lake Toxaway and the most current Natural Resource Conservation
Service Seil Survey for Transylvania County. Solid blue line features on these mapping conventions
typically represent perennial streams. Perennial flow has been observed by Corps representatives in these
streams during numerous visits to the Lake Toxaway, North Carolina vicinity.

Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: 1000 linear feet 1-Swidth ().
Other non-wetland waters: acres.

Tdentify type(s) of waters:

3. =N(an-RPWs8 that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TN'W is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
4 Tributary waters: linear feet width (ft).
i5f Other non-wetland waters: acres.

Tdentify type(s) of waters: .

$See Footnote # 3.



4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
£l Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

B4 Wetlands directly abutting an RPW where tributaries typically flow year-round. Pr0v1de data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abuiting an RPW: - :

trlbutary is seasonal in Section IILB and rationale in Section IILD.2, above. Prov1de rationale 1nd1catmg that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands i the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

{4 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section IILC,

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
E} Woetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.,

7. Tmpoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.8.,” or
£ Demonstrate that water meets the criteria for one of the categories presented above (1-6), Lake Toxaway was
formed by the impoundment of the Toxaway River, including the Deep Ford Creek, a TNW at the project
location.
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):'’

| which are or could be used by interstate or foreign travelers for recreational or other purposes.

| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce,

which are or could be used for industrial purposes by industries in interstate commerce.

4 Interstate isolated waters. Explain:
‘ Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
i} If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
 Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
I} Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ 1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
] solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a ﬁndmg is required for jurisdiction. Explain: .
Other: (explain, if not covered above): :

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment {check all that apply):

? To complete the analysis refer to the key in Section TILD.6 of the Justructional Guidebook.

18 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Non-wetland wa. (i.e., rivers, streams): linear feet width
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction {check all that apply):

Non-wetland waters (i.¢., rivers, streams): linear feet, width (fi).

Lakes/ponds: aCTeS.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTIONTV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,

where checked and requested, appropriately reference sources below):

‘_ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

£21 Data sheets prepared/submitted by or on behalf of the applicant/consultant.

] Office concurs with data sheets/delineation report,
[ Office docs not concur with data sheets/delineation report.
| Data sheets prepared by the Corps:
Corps navigable waters’ study:
i U.S. Geological Survey Hydrologic Atlas
[] USGS NHD data.
[[1 USGS 8 and 12 digit HUC maps.
I U.S. Geological Survey map(s). Cite scale & quad name: Lake Toxaway.
2] USDA Natural Resources Conservation Service Soil Survey. Citation: Transylvania County NC.
23} National wetlands inventory map(s). Cite name:
=] State/Local wetland invenfory map(s):
| FEMA/FIRM maps: .

100-vear Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Acrial (Name & Date):
) or L] Other (Name & Date):
i Previous determination(s). File no. and date of response letter:
| Applicable/supporting case law:
| Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. A¢my Corps of Enghigers

This form shoutd be completed by following the instructions provided in Section IV of the I Form Instructional Guidebook,

SECTION I: BACKGROUND INFORMATION 3/
A. REPORT COMPLETION DATE FOR APPROVED JUR[SDICTIO’\’AL DETERMINATION (JD): / 7 l

B. DISTRICT OFFICE; FILE NAME, AND NUMBERs LX) 14,00 5@/ ng{f(_ o?g ,{(/;/ 15’32 //}7\/1¢

C. PROJECT LOCATION AND BACKGROUND-INFORMATION: Bridge-23:on-SR 1152 (Upper Whitewater Road);
State NG Countv/paush/borough Transylvania  City: Cashicrs:
Center coordiinates of site (latfiong in. dcgrac decimat format): ‘Lat. 35.10697° N, Long. 83.00033° W.
Universal Transverse Mercator:
Narite of nearest waterbody: Burlingame Creek (Class €)
‘Namec of earest Traditional Navigable Water- (TNAV) into-which the aquzitic; resource flows: Lake Jocassee
Namic of waterslied or Hydrologic Unit Code (HUC): 03060101010020
X Check if map!dnomm of review area and/or potential jurisdictional areas 15!'11'&: available tpon request,
Check if other sifes (e:g... offsile mitigation sites, disposal sites, ete,..y are-assaciated with this action:and are recorded on a:
differentJD form.

D. REVIEWPERFORMED FOR SITE EVALUATION ¢CHECK ALL THAT APPL‘!’)
- Office: (Dzsk) Detérmination, Date: Mireh 5, 2613 ug Ig—C 3 {7 I/(./,
Field Détermination. ‘Date(s): November 15, 2011

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There . 10 “navigable waters of the U. S within Rivers and Harbors Act (RHA) furisdiction (as defined by 33 CFR ‘part 329} in the
review area. [Requir eddl]
1 Waters subject to the ¢hb and flow of the tide,
[ Waters are presently used, of have been used in the past, or may be susceptible foruisé to transport interstate or foreign commerce..
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION,
There Aré “waters of the U.S, " within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

I, Waters of the U.S.
a, Indicate presence of waters of U.S. inreview aréa (check all that apply):*

TNWs; including territorial seas
[]  Wetlands adjacent to TNWs _
B Relatively permanent waters® (RPWs) that flow directly or indircetly into TNWs
] Non-RPWs that flow direetly or indirectly intoe TNWS '
[0 wetlands directly abutting RPWs that flow directly or: idirectly ito TNWs
] Wetlands adjacent to but riot directly abutting RPWs that flow dmuly or-indirectly into TNWs
Wetlands adjacent tonon-RPWs that Hlow directly or indirectly into TNWs
Impoundments of jurisdictional waters.
Isolated (inferstate or intrastate) waters, including isclated wetlands
b: Hdentify (estimate) size of watérs-of the U.S. in the review area:
Non-wetland waters: 200 linear-feet: 12 i3 wxdﬂaand/m acres..
Wetlands: acres:

¢. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of cstablished OHM (if kiown):

2.  Non-regulated watersfiwetlands (checkif appluable)
[ Potentially jurisdictionat waters arid/or wetlands were assessed within the review ared and deterinined to be not jurisdictional.

Explain:

! Bowes cliecked beloveshall be supparted by completing the appropriate sections in Section [H below,

For puposes of this fomy, an RPW is defned as a fributary that is not a TNWand {lial typically flows year-round or has continuous flow af Jeast “seasonally™
(e g, typically 3 monihs).. )

*Supporting documentation is presented in Section HLE,




SECTION HI: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will qsxert}unsditnon over TNWs and wetlands' adj.went to TNWSs. Ifthe .1qu;mc resourceds a TNW, complete

Section TLA.1 and Sectioi HILD.d.only; if the agnatie respurce is awetland adjacent to'i TNW, complete Sectlons MLALand 2
and Seetion IILD.L; oflierwise,: see Section: JILB helow. )

1. TNW
Identify TNW:

Susmiarize:rationale supporting determination;

2. Wetland adjacent to TNW 7
Sumniarize rationale supporting conelusion thal wetland is:“adjacent™;

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its.adjacent wetlands, if any; and it helps
detevmine whetlier ov not the standards for jurisdiction cstablisheéd under Raparnos h:we been ‘met;

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tubut’mes are™relatively permaneit
waters” (RPWS), ke tributaries thattypically flow yeae-roimd or have contintous flow at least seasonally (e.g., typieally 3
months). A wetland that divectly abuts an RPW isialso jurisdictional. If the aquatie resource is nota TNW, but has: year-rouird
(perennial) flow, skxp to Seetion 11LD.2, If the aguaticresource is'a wetland dir ecth; abutting a mbutm with perennial flow,
skip.to Section THL.D 4.

A wetland that is adjacent to but that does not directly abutan RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the récord any available mformation that dociments the existenee of a significant nexus befween a
velatively pernianent tributary that Is tiot peremml (nud itsiadjacent wetlands ifany)and & traditioiral naugﬂble water, even
though a‘significant nexus finding is nof required'as a matter of law, :

If the waterbody¥is not an RP\V; or a'wetland directly abutting an RPW, 2 JD'will require additional data to determine if the

waterbody has a significant nekus with a TNW. If the tiibutary has adjacent wetlands; the significant nexus evaluation piust

consider the tributar vy combination with all of its adjacent wetlands, "This significant nexus-evaluation that combines; for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identifiedin the JD v equest i is
the tributary; or its adyxccnt wetlands, or both. If the' JD covers-a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section HLB.2 for any onsite:wetlands, and Secfion IT1L.B.3 for ali wetlands adjacent fo:that tr ibutary, both onsite
and offsite. The determination whether a significant nexus exists is detevniined in Section HILC below:

1. Characteristics of non-TNWs that flow directly or indivectly into TNW '

(i) General Area Conditions:

Watershied size;. Pielc List
Drainage area: ‘Pick List
Average-annual eabifall; inches
Avq‘l% annual snewdalls miches

(ity Physical Charactéristics:
{a} Relatmnslng with THNW:
] Tribwitary flows dircctly into TNW.
{1 Tributary flows through P st (ribufaries before entering TNW.

iver miles froim TNW.

] triver miles from RPW,

Project waters are. acrni {straighty miles from TNW,
Project waters are: { aerial (straight) miles from RPW,
P'mjed walers cros§ or serve as state boundaries, Explain:

Project watérs-are. Piel
Project waters are

Identify flow route to TNW:
Tributary stream order;, i kingwit!

*Note that the Instructional Guidebaek containg additionatinformation rccmrdmo syales; ditchies, washes, and erosional features generally-and fn the arid.

West,.

*Flow route ¢ah be deséribed by iden m5 ing, e.ir.; tributdrya; which flows throu 2h {he review area, to:flow finto:tributary b",jvhich thien flowsiiito TNW:




(b): General Tributary Characteristics (chieck all that apply):.
Tributary is: ] Natural
[ Atificial (man=made). Explain: - .
[ Manipulated (iman=altered). Explain:

Tributary properties with respect to top of bank (éstimate):

Average width: Aeet
Average depth; feet

Average side slopes: Pick List.

Primary tributary substrate compuosition (check all that apply):

Isiis - [C:Sands : [T Coneree
"1 Cohbles ] Gravel ' Muck
L] Bedrock [ Vegetation. Typei% cover:

[_] Other. Explain::

Tributary condition/stability [¢.g., highly eroding, sloughing banks]. Explain:
Presence of run/rifile/pool complexes.. Explain: ‘
Tributary geoinetry: Pick List

“Tributary gradient (approximate average slope): Y%

{¢) Flow:
Tributary provides for; Pick List
Estimate average number of ﬂow CVEIs i review arcafvear: Pu:k Llst
Describe flow regime:
Other inforntation on durgtion and voluie:

Surface flow is: ,Pic_k:Liéft. Characteristics:

Subsurface flow: Pick List. Explain: ﬁndmgs .
] Dye (or otiur) test performed: .

“Fributary hias (check all that apply):,
[ 1 Bedand banks
lonw M® {check alt indicators that apply): _ v
[ clear, natural ling impressed on the bank' [[] the presence of Jittér and debris
[ changes in the character of soil [ -destruetion.of terrestrial vegetation
[ shelving (] the presence of wrack line
[ vegetation matted dowir, bent, orabsent [] ‘sediment:sorting:
{1 leaf litter disturbed or washed away- [ scour
{3 sediment deposition [] multlplc observed or predicted flow ev cits
[ waterstaining. [ -abrupt:change in plant community
3 other (lis):
[J Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to déterming fateral extent of CWA jurisdiction (check all that ‘lpp[\*)t

[[1 High Tide Line indicated by: Mean High Water Mark indicated by:
‘[0 oil or scum line along shore objects ] survey to-available datum;
[ fing’shell or debris dcpostts (foreshore) []physical markings;
o phiysical markings/characteristics (3 vegetation lines/changes in vegetation. types..

[ tidal gauges
[ other (list):

(iii} Chemical Characteristics: o
Characterize: tributary (e, g water color 1§ clear, discolored, ofly fili; water-quality; general watershed characteristics, ete.).
~ Explain: ’
Tdentily specific pollutants, if kiovn:

A nataral ¢rman-made discontinuity in the OHWM does not necessarily sever jurisdiction (¢:g., where the stream (emporarily flows rindergrannd; or where
the OHWM lias been removed by developuient.or agriciiltural pra»tlccs) Where there is a break in the OHWN ihat i is unrelated to the waterbody’s flow
regime (e.g., flowover a rock outcrop or through a.culvert), the agencies will look for indicators.of flow above.and below the break.

Tfyic

Thid, .




(iv) Biological Chiavacteristics. Channel.supports (check all that apply):

‘Riparian corridor. Characteristics (type, average width):

{1 Wetland fringe;, Charicteristies: .

[l Habitat for:

© [ Federally Listed species. Explain findings:
[] Bish/spasen dreas: Explain findiigs: :
HE] Other envlronmenlallyﬁensu;ve species. Explain findings: .
[ Aquatichwildiife diversity, Explain findings: .

2. Characleristies of wetlands adjacent to non=TNW that flow divectly or indireetly into TNW

(i) Physical Characte:’ istics

R A A

Pmpcmc‘;
Wetland size; agres
Wetland type. Explaiii:
Wetland quality: Explain:
Project wetlads €ross or serve as state bouadaries. Explaint

{b) General Flow Reélationship with Non-TNW:
Flow is: Pick List. Explain:

Surface Aosis: Pi
Characteristicsy

Subsurface flows Pick List. Explainfindings:
[ 1 Dye (or other). test performed:

(¢} Wetland Adjacency Determination with Non-TNW;:
- 1 Direcily abutting
1 Not-dircetly abuttiiig
1 Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain: '
[ Separated by berm/barrier. Explain:

(d) Proxiniity (Relationshipy i ,
Project wellands are Pick List river milés froin TNW,
Project.waters ‘are Pick List agrial (streught) milesfroi TNW.
Flow isfrom: P'ck List.

Estimate appm\zma&, Iocmon of W ct{md asw xthm the Pic

ist floodplain,

(ii} Chemiecal Characteristics:
Chatacterize wetland, system {e.g., water color'i is clear, browi, oil filin o surface; water qnainh’ ‘general watershed
characteristics; etc.), Explain:
Identity specific pollutants, if Known:

(ii) Biological Chinractevisties. YWetland sappovts (check all that apply):
1 Riparian bufter. Characteristics (iype, average width V)
[ Vegetation type/percent cover. Explain:
{1 Habitat fory
D Federally Listed species. [Explain hndmgs
[ Fishi/spaw aréds. Explain findings:
] Other: env;mnmentally-sensms'e specrcs Explain fi ndings:
El Aquatic/wildlife diversity. Explain {indings:

3. Characteristics of all:wetiands adjacent to.the tributary (ifany)
All wetland(s) being considered in the cumiilative aivalysis: Pick List
Appm\mmlﬁi)f { Yacres in total are being considered in the cumulative analysis.




o

For each wetland, spécify the following:

Direetly abuts? (Y/N) Size {in acres} Direetly.abis? (YA} Size {inacres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERNINATION

A significint nexiis analysis will assess the flow characteristics and finctions of the tributary itsell and tiie functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TINW. For each of the folle\nng situntions, a significant nexus exists if the tributary, in combination with all of its:adjacent
wetlands, ‘has more than:a speculative or insubstantial effect on the chemdeal, plysical and/or biological infegrity-of a TN,
Cansidcrations ywhen evaluating sigaificant nexus include, but are not limtited to the volume, duration, and frequency of the flow
ofwater in the (rlbuhrv and ifs proximity to.a TNW, and the functions performed by the tributary and all its adjacent
wetlands, Ttis notappropriate to determinie significant nexus based solely on @iny specific threstiold of distance (e.g. hetween 4
tnbumry and its adjacenit wetland or between a tributary and the TNW), Shiilarly, the fact.an adjacent wetlind lies within or
outside-of a floodplain is not solely-determinative of significant nexus:

Draw connections betweern the featurcs documented and thie effects on the TN, asidentified in the Rapenos Guidance and

diseussed in the Instructional Guideboak: Factors to censider mclude, for example:

«  Does the tributary, in-combination with'its adjacent wct]and\ (if Any), have the capacity to carry poltutants or flood waters (0
TNWs, or to reduce the amount of poliutants or flood waters reaching:a TNW?

¢ Does the tributary, i combination with its '1djaccnt wetlands (if any), provide habitat:and lifecycle suppoit functions for fish.and
other specigs, such:as feeding, nesting, spawninig; of fearing youing for species that ‘are present in the TNW?

s Duoes tlie trzbunry in-combination withits adpcem wetlands (if any ; havethe capacity toransfer nutrients and organic carbon that
support dovenstream foodwebs?

s Does the tributary, i combination with its adjacent wetlands (if any). have other relationships to the physical, chemical, or
biological itegrity ofithe TNW?

Note: the above list of consndel ations is not inclusive and ether functions observed ar known to occur should be documented
below:

1. Significant iexus findings for nan-RPW thiat hias no adjacent wetlands and flows directly or indirectly into TINWs, b\pLxm
findings of presence or ahwem:é of significant nexus bélow, based on the tributary itself, then go to Section 11],D:

2. Significant wexus findings for non-RPYW and its adjacent wetiands, where the non-RPW flows divecily or-indirectly into
TNWs. Explain findings of presence or ‘absence of significant néxusbelow, based on the tribufary ini combination with all of its
.adyxcent wetlands, then-go 1o Seetion H1LD:

3.  Siguificant nexus findings for wetlands adjacent to an RPW but that do not divectly abut the RPW. Explain findings of
‘presence.or absence of significant nexus below, based on the: tributary in combination with all of its.adjacent wetlands, then go to
Section HEID:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

I, TNWsand Adjacent Wetlands. Check all that apply and provide size estimates in. review area:
I iws: linear feet width (), Or;. acres.
{71 wetlands adjacent to TNWs: acres.

2. RPWs that flow divectly'or indirectly into TNWs.
&3 Tributaries of TNWs where tributaries typically flow ‘year-round are Jurisdictional, Provide data and rationale mdlmm that
‘tributary s perennial; Burlingare Creek is shown ou the USGS topographic map as‘a perennial stream,. 1%@!
7] “Iributaries of TNW where tributaries have continuous: flow “seasonally” (e.g,; typically three months cach ycar) are
Jurisdictional, ‘Data sappomng this conclusion is provided at Section [ILB. Pm\ ide rationale indicating that {ributary flows

ﬂl Pm

seasonally; . ‘QV }Jb"“‘—’




Provide estimates for jtlrlSdlelﬂn”fi waters in:the review area (check.all that apply)
B Tributary waters: 200 Jincar feet 12-15 width (1),
Other non-wetland waters; Acres:
fdentify type(s) of waters:
3. Non-RPWs?  that flow diveetly or indirectly into TNVs.
E] Wa\erbady that isiot-a TNW or an RPW, but flows direct Iy or indirectly inlo a TNW, andiit fias a sxgmﬁcaul nexus witha
"TNW is jurisdictional. Data suppomng thig conclusion is provided at Section ILC:

‘Provide estimates for jun isdictional waters within the review area (check all that apply):

[ Tributary waters: finear feet width-(f).
[ Other non-wati'mﬂ waters; acyes.
identify-type(s) of waters: .

4. Wetlands dir ecﬂy abutting an RPW that flow directly or indirectly inta TNWs,
H We{lands directly abut RPW aiid thius are jurisdictional as adjacent wetlands,
1 Wetlands directly "lhuﬁmg arn RPW where tributaries typically flow year-round: Provide dataand rationale
indicating that {ributary is perennial in Section 111.D.2, above. Provide rationile: md:cntmg that wetland is.
dircetly: abutting an RPW:

[l wetlands dtredly abutting an RPW where tributaries {ypically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section 1B and rationale.in Section 111.D.2, above, Provide rationale indicating that wetland is directly
abuiting an RPW: .

vide acreage-estimates for furisdictional wetlands i view area: acres;
Proyide acreage estimates for jurisdictiohal wetlatds in the reyiew area: Tes.

5. Wetlands adjacent to but not divectly abutting an RPW that flow directly orindirectly into TNWs.
[1 ‘Wetlands that donot directly abut an RPW, but when considered in combination with the tributary to-which they are adjacent
and wvith similarly situated adjacent wetlands, Bave a significant nexos with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlandsadjacent to. non-RPWs that How.divectly or inditectly into TNWs.
[F] Wetlands adjacent to suchiwaters, and have wheh considered in comblmtwn with the tribwaiy © which thcy are adjaceitand
with similarly situated adﬂcen,t\\etlandsh have.a significant nexusiwith a TNW arejurisdictional. Data supporting this
conclusion is:provided at Section I11.C.

Provide cstimates for jurisdictional wetlands in the review.area: acres.

7. Impoundnients of jurisdictional waters.
As a general mle, the impoundment-of a jurisdictional tributary remains jurisdictional.
{71 Demonstrate that xmpouncimum was created froni “waters.of the U.S.,," or
[T Demonstrate thal water meets the criteria for ong of the categories presented above (1-6), of
[] Demonstrate that water is isolated with a nexus to-commerce (see E below).

E.. ISOLATED {INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMBMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
D which are-or could be used by interstateor foreign travelers for recreational or other PUrpOSES..
from which fish or shellfish are or could be taken-and sold in interstate of foreign cominerce,
 which are or could be used for industeial purposes by industries in-interstate.commerce.
Interstafe isolated waters, Explain: .
D Other-fagtors. Explaint 5

. Identify water body and suminiarize ratiéiale supporting determination:: 5

See Footnote # 3,
* Ta camplete the analysis refer to the key'i in Section 11.0:6 of the Tnstaictional Guidebook:

1 Pidor fo asserting or ﬂc«.hnmg CWA jurlsdxcn«m based solely on this eategory, Corps stn icts will elevate:the action to Corps and EPA HQ for
-Fevielw consistent with the pracess describied in the Coips/EPA Memorandumi Regording CWA Act Jurisdiclion Followi ing Rﬂpmw:




Provide estimates for jurisdictional waters'in the review.aréa (cheek ail that apply):
] Tributacy watcrss Tinear feet width (ft).
[} Other non-wetland waters: acres.
Idenitify type(sy of svaters;
[ Wetlands:  acres.

. NON-JURISBICTIONAL WATERS, INCLUDING WETLANDS (CHECI( ALL THAT APPLY}):

If poteiitial wetlands were assessed sithin the review area; thiese areas did not et ﬂm cmun in'the 1987 Corps of Engmccm
Wetland Delineation Manual-andfor appmpnatc Regional § pplements;

1 Review areaincluded isolated waters with no substantial néxus to interstate (or foreign) commerce:
| Prlor to the Jan 2001 Supreme Coutl decision-in “SHZNCC,” the reviesw area would have been regulated based solelyon the .

 “Migratory Bird Rule” (MBR).
1 waters do not meet the “Significant Nexus™ St‘md'll’d Wi hcm sticha tmdmg is nqmrxd for ]urisdxctmn Explain:
[[I Other: (explain; if not covered above): .

Provide acreage estimates for non-jurisdictional svaters in the review ared, wheré the'sole potential basis of jurisdiction is the MBR
factors {i.e., presence of migratory birds; presence of endangered species, use-of water for irrigated agriculture), m.mg best professional
Judgment {check all that apply):

‘Non-wetland waters (i.e, rivers, streams): linear feet  width (ft).
[ Takes/ponds: acres. o “
[] Othernon-wetland waters: acres: List type of aquatic resourcer
T3 wWetlands; ACIES: '

Provide acreage estimates for non-jurisdictional waters in the review-area that do not meet the *Significant Nexus™ standard, where such
a finding i required Tor jumdrcuan {check alf that apply):

[[1 Non-wetland waters (Le:, rivers, streams): linear feet, width (f):
‘Lakes/ponds:  acres. ,

D Othér non-wetlanid waters: acres.. List type of aquatic resouree:

[l Wetlands; acres:

SECTION 1V: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked ifems shall be included iy case file and, where checked
and requested, appropriately referénce sources below):
Maps, plans, plots or plat submitied by or on:behalf of the applicant/counsultant:
Data sheets prepared/submiited by or on bihalf of the zrpphcqn!/constdtam
1 Office concurs with data:sheets/delineation report.
71 Office does.siot concur with data sheets/delineation réport.
Datassheets prepared by the Corps:
Corps navigable waters” study: .
U.5: Geological Survey Hydrologic Atlas:
{1 USGS NHD-data.
[ 1 USGS 8 and 12 digit HUC maps.
U.S, Geological Survey map(s). Cite scale' & quiad nanie:
USDA Natural Resources-Conservation Service Soil Survey, Citation:
National swetlands inven{ory miap(s). ‘Cite name:
State/Local wetland inventory map{s):
FEMA/FIRM maps; . ,
100-year Floadplain Elevationis: (National Geodectic Vertical Datum of 1929)
Phomampim ] Aerial (Name & Date): .
or B4 Other (Name & Date):Project site: Mareh 7, 20!3
Previous determination(s).. File no.-and.date of response letter:
Applicable/suppotting ¢ase law:
Applicable/supporting scientific literaturer

Other information (ph.asc spccxf)} [/l ({ ﬁ'cﬁ &7 UYYULP N

o i i

S|

B: ADDITIONAL COMMENTS TO SUPPORT.JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the ID Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION ‘
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD}: March 7. 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER CESAW-RG-A, SAW-2014-00362, Kenneth and Pamela
Craig

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Rutherford  City: Rutherfordton
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.40986IN. -
82.054W
Universal Transverse Mercator:
Name of nearest water body: Maple Creck
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad NC-SC 3050105
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
' Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are récorded
on a different JD form,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAF APPLY):
Ed Office (Desk) Determination. Date:
B Field Determination. Date(s): Feburary 3, 2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.8.” within Rivers and Harbors Act (RHA} jul‘lSdICtl()ﬂ (as defined by 33 CFR part 329)

in the review area. [Reguired]
£ Waters subject to the ebb and flow of the tide,
4 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

ATe “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U.8. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 80 linear feet: 2 width (fi} and/or acres.
Wetlands: acres,

¢. Limits (boundaries) of jurisdiction based on: ﬁ:&h
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?

! Boxes checlked below shall be supported by completing the appropriate sections in Section I1 below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continnous flow at least
“seasonally” {e.g., typically 3 months),

? Supporting decumentation is presented in Section 111.F.



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
Jjurisdictional, Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aguatic resource is a TNW,
complete Section IIL.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITI.A.1 and 2 and Section ITL.D.1.; otherwise, see Section IIL.B below,

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.z., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RP'W requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law,

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section II1.B.1 for the tributary, Section I11.B.2 for any onsite
wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditio
Watershed size: o
Drainage area:
Average annual rainfall:
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through Piek List tributaries before entering TNW.

Project waters are
Project waters arc 1
Project waters are 1
Project waters are t aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TN'W*:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

? Flow route can be described by identifving, e.g.. tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [[] Natural
[ Artificial (man-made). Explain:
{_] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: i

Primary tributary substrate composition (check all that apply):

[] Silts [ Sands ] Conerete
[[] Cobbles 1] Gravel [] Muck
[l Bedrock [] Vegetation. Type/% cover:

] Other. Explain:

Tributajy condition/stdbility [e.g., highly eroding sloughing banks]. Explain:

Tributary geometry: Bick
Tributary gradient (approxmlatc average slope) %

(c) Flow:
Tributary provides for: Piclkc it
Estimate average number of flow ¢vents in review area/year: %m
Describe flow regime:

Other information on duration and volume:

Surface flow is: B isf. Characteristics:

Subsurface flow: t .. Explain findings:
[ Dye {or other) test performed:

Tributary has (check all that apply):
7] Bed and banks
] OHWM? (check afl indicators that apply):

[] clear, natural line impressed on the bank [[] the presence of litter and debris
[J changes in the character of soil [[1 destruction of terrestrial vegetation
[ shelving ] the presence of wrack line
[ vegetation matted down, bent, or absent [ ] sediment sorting
[ 1eaf litter disturbed or washed away [0 scour
[] sediment deposition [[] multiple observed or predicted flow events
7] water staining i] abrupt change in

plant community
[J other (list):
[ Discontinuons OFWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that

apply):
I High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific poflutants, if known:

(iv) Biological Characteristics. Channel supports (check ail that apply)
Riparian corrider. Characteristics (type, average width):

“A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
urtrelated 1o the waterbody’s flow regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Tbid.



1 Wetland fringe. Characteristics:
] Habitat for:
[ Federally Listed species. Explain findings:
L] Fish/spawn areas. Explain findings:
[ 1 Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TINW that flow directly or indirectly into TNW

{i} Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{(b) General Flow Relationship with Non-TNW:
Flow is: PickEast. Explain:

Surface flow is:
Characterlstlcs

Sl

Subsurface flow: i‘;mk:

PiclcEist. Fxplain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[ Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Eeological connection.” Explain:
‘] Separated by berm/barrier. Explain:

(d} Proximity (Relationship) to TNW
Project wetlands are ] jﬁ river miles from TNW.
Project waters are ;
Flow is from: £
Estimate approximate location of wetland as within the PEeiiEist floodplain.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iti) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width):

[] Vegetation type/percent cover. Explain:

[ Habitat for:
[ Federally Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis
Approximately ( } acres in total are being considered in the cumulatlve analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N)

Size (in acres)

Summarize overall biological, chemical and physical functions being performed:




C.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Censiderations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. Tt is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or ountside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

s Does the tributary, in combination with its adjacent wetlands {if any), have the capacity to carry pollutants or flood
waters to TN'Ws, or to reduce the amount of pollutants or flood waters reaching a TNW?7

»  Dees the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into

TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section ITLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and previde size estimates in review area:
TNWs: linear feet width (ff), Or, acres.
{21 Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.
- Tributaries of TN'Ws where tributaries typically flow vear-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TNW where tributaries have continnous flow “seasonally” (e.g., typically three months cach year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
~ Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.

See Footnote # 3.



Water body that is not a TN'W or an RP'W, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
ZF Tributary waters: linear feet width (ft).
-1 Other non-wetland waters: acres.
Identify type(s) of waters: .

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

=+ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indjcating that
tributary is seasonal in Section IILB and rationale in Section IIL.1.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

#4  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a si gnlf icant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section TI.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are _]unsdIctmnal
Data supporting thls conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionai.
Demonstrate that impoundment was created from “waters of the 1J.8.,”
4 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
- Demonstrate that water is isolated with a nexus to commerce (see E below}.

¥. ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):
which are or could be used by interstate or foreign travelers for recreational or other purposes.
ﬂ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
. which are or could be used for industrial purposes by industries in interstate commerce.
‘ Interstate isolated waters. Explain:
£] Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands: acres.

F. NON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

® To complete the analySIS refer to the key in Section JILD.6 of the Instructional Guidebook,

* Prior to assertmg or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ) for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



[C1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule™ (MBR). .

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: {explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply}):

; Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

FE Lakes/ponds: acres.

2]  Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not mect the “Significant Nexus” standard,
where such a finding is required for jurisdiction {(check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

| Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION1V: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
i2]  Data sheets prepared/submitted by or on behalf of the applicant/consultant.
{1 Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation teport.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
T.S. Geological Survey map(s). Cite scale & quad name:NC-Shingle Hollow,
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Bg Photographs: [X] Aerial (Name & Date):
or [ Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law: :
Applicable/supporting scientific literature:
Other information (please specify):

|
A

e

i

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM 0
U.S8. Army Corps of Engincers
This form should be completed by following the instructions provided in Section IV of the ID Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION .
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 7, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00363, Craigory and Barbara
Surrett

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Haywood City: Canton
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.56535 N,
82.8067 W

Universal Transverse Mercator:

Name of nearest waterbody: UT to North Hominy Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad (06010105)

Check if map/diagram of review arca and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: March 7, 2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RIA) jurisdiction (as defined by 33 CFR part 329)
in the rev1ew area. [Reguired)
Waters subject to the ebb and flow of the tide.
3 Waters are presently used, or have been used in the past, or may be suscepuble for use to transport interstate or forelg;n
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

sz

1. Waters of the U.S.

a. Indlcate presence of waters of T.S. in review area (check all that apply): !
TNWs, including territorial seas
sf  Wetlands adjacent to TNWs
P Relatively permanent waters? (RPWs) that flow directly or indirectty into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirecdy into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly inio TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundroents of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 440 linear feet: 1-2 widih (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Estih
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
gxl Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 1T below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (¢.g., typically 3 months).

* Supporting docwmentatien is presented in Section TILF.




A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IIL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections 1ILA.1 and 2 and Section IIL.D.1.; otherwise, see Section ITL.B below.,

1. TNW
Identify TNW: .
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (FHAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterboedy* is not an RPW, or a wetland directly abutting an RPW, a JP will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD reguest is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section II1.B.1 for the tributary, Section I11.B.2 for any onsite
wetlands, and Section IL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section ITLC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i} General Area Conditi
Watershed size:
Drainage area: Pick-List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
{a) Relationship with TNW:
[] Tributary flows directly into TNW.
[] Tributary flows through Pick §% tributaries before entering TNW.

il

: river miles from TNW.

river miles from RPW.

Project waters are |  acrial (straight) miles from TN'W.
Project waters are ¥ aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are gw
Project waters are

Identify flow route to TNW®:
Tributary stream order, if known:

(b) General Tributary Characteristics (check allf that applv);
Tributary is: [] Natural _
["] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in

the arid West.

* Flow route can be described by identifving, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
NW, ‘



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Awverage side slopes: Pié

Primary tributary substrate composition {check all that apply):

[T silts ] Sands . [ Concrete
1] Cobbles [ Gravel ] Muck
[ Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: i:?
Tributary gradient (approximate average slope): %

{c} Flow:
Tributary provides for: ]
Estimate average number o
Describe flow regime:
Other information on duration and volume:

ow events in review area/year: B

Surface flow is . Characteristics:

Subsurface flow: Explain findings:
[ Dye (or other) test perforned:

Tributary has (check all that apply):

[1Bed and banks

[J OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil
O shelving
[] vegetation matied down, bent, or absent
L]

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line

OOO0o0r

sediment sorting
leaf litter disturbed or washed away scour
[} sediment deposition multiple observed or predicted flow events
[1 water staining ] abrupt change in

plant community
[ other (list):
] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {(check all that

apply):
FJ High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vepetation types.

[ tidal gauges
] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)
] Riparian corridor. Characteristics (type, average width):
[ Wetland fringe. Characteristics:
[] Habitat for:
[] Federally Listed species. Explain findings:
[7] Fish/spawn areas. Explain findings: )
[ Other environmentally-sensitive species. Explain findings:

®A natural or mar-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows

underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is

unrelated to the waterbody’s flow regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above
' and below the break.

"Ibid.



[] Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General ¥ !ow Relationship with Non-TNW:
; Explam

Surface flow is: Pick Eist

feb it

Characteristics:

Subsurface flow: f si Explain findings:
1 Dye (or other) test performed

{c} Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
[J Separated by bermvbarrier. Explain:

(d) Proximity {Relationship) to TNW

Project wetlands are t river miles from TNW.

Project waters are %;;;; ist af:nal (straight) miles from TN'W.
Flow is from: P A
Estimate approximate location of wetland as within the Pick 1351 floodplain.

Labadiateta

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
] Riparian buffer. Characteristics (type, average width): .
[} Vegetation type/percent cover. Explain:
{1 Habitat for:
[] Federally Listed species. Explain findings:
[[1 Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: }
Approximately { ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Diirectly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N} Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent weflands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between



a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or cutside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or 1o reduce the amount of pollutants or flood waters reaching a TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with ali of its adjacent wetlands, then go 1o Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RFW but that do not directly abut the REW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
5 TNWs: linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

@ Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: UT to North Hominy Creek exhibits indicators of ordinary high water
marks (OHWM) including developed bed and bank, scour, presence of litter and debris, destruction of
terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. UT to North Hominy Creek
is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Canton and the most current
Natural Resource Conservation Service Seil Survey for Haywood County. Solid blue line features on these
mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps

_ representatives during a site.

E Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supperting this conclusion is provided at Section III.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 440 linear feet 1-2 width (ft).
Other non-wetland waters: acres. ‘

Identify type(s) of waters:

3. Non-RPWs? that flew directly or indirectly into TNWs,
-1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (f1).
Other non-wetland waters: acres.

Tdentify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWSs.
2]  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

¥See Footnote # 3.



indicating that tributary is perennial in Section ITLD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section II1.B and rationale in Section T1.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data suppoerting this conchusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in corubination with the tributary {o which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.?

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
i3l Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

21 which are or could be used by interstate or foreign travelers for recreational or other purposes.

=} from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industrics in interstate commerce,

Interstate isolated waters. Explain: ‘

51 Other factors, Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Eil Tributary waters: linear feet width (ft).
£} Other non-wetland waters: acres.

Identify type(s) of waters: .
3 Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
{21 Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to inferstate {or foreign) commerce.
[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC.” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR). :
‘Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above): ‘

.
=

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratery birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

il Non-wetland waters (i.e, rivers, streams): linear feet width (ft).

i1 Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

® To complete the analysis refer to the key in Section ITLD.6 of the Instructional Guidebook.

" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will efevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

=1 Non-wetland waters (i.e., rivers, streams): linear feet, width (f1).

Lakes/ponds: acres.

| Other non-wetland waters: acres. List type of aguatic resource:

Wetlands: acres.

SECTIONIV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
P4 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
- Data sheets prepared by the Corps:
B2l Corps navigable waters® study: .
=] U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
~ [J0USGS & and 12 digit HUC maps.
i U.S. Geological Survey map(s). Cite scale & quad name: Canton.
| USDA Natural Resources Conservation Service Soil Survey. Citation: Haywood County, NC.
National wetlands inventory map(s). Cite name: )
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date): '
or [ ] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
1 Applicable/supporting scientific literature:
Other information (please specify):

B. APMTIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the D Form Instructional Guidebook.

SECTION 1: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 4, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00365, Clay County Water & Sewer
District / Attn.: Stephen Sellers

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State; NC County/parish/borough: Clay ' City: Haysville
Center coordinates of site (Jat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.006495 N,
83.82599 W

Universal Transverse Mercator:

Name of nearest waterbody: Hyatt Mill Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hiwassee River

Name of watershed or Hydrologic Unit Code (HUC): Hiwassee (06020002)

P4 Check if map/diagram of review area and/or potential jurisdictional areas isfare available upon request.

Check if other sites {(e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.. '

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B4 Office (Desk) Determination. Date: March 4, 2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act {(RHA} jurisdiction (as defined by 33 CFR part 329)
in the review arca. [Required] )

E] Waters subject to the ebb and flow of the tide.

1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There A¥e “waters of the U.S.™ within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired]
1. Waters of the U.S.
a. Indlcate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent witers” (RPWS) that flow direcily or indirectly into I’NWS
Non-RPWs that flow directly or indirectly into TN'Ws
Wetlands directly abutting RPWSs that flow directly or 111d1rect[y into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Tsolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the 1.S. in the review area:
Non-wetland waters: 232 linear feet: 9 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: E‘@ il
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
£l Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
Jjurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section HI below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section I1LF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITLA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITLA.1 and 2 and Section ITLD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™;

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RP'Ws), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
{(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has vear-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section 1IL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section I1.B.1 for the tributary, Section I11.B.2 for any onsite
wetlands, and Section ITI.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section HII.C below.

1. Characteristics of non-TNWs that flow directly or indirectly info TNW

(i) General Area Conditio
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
d Tributary flows directly ;nto TNW.
tributaries before entering TNW.

Project waters are i
Project waters are |

z river miles from TN'W.

# river miles from RPW.

Project waters are ¢ aerial {straight) miles from TN'W.
Project waters are ] % acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW™:
Tributary stream order, if known:

(b} General Tributary Characteristics (check all that ap'plv)
Trlbutary is: [ Natural
[] Artificial (man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

¥ Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Awverage width: feet
Average depth: feet
Average side slopes: Bigl

Primary tributary substrate composition {check all that apply):

[ silis (] Sands ] Concrete
7] Cobbles ] Gravel [ Muck
[ Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/riffle/pool complexes. Explain:

Tributary geometry: i iS5t

Tributary gradient (approximate average slope): %
(c) Flow:

Tributary provides for; | et )
Estimate average number of flow events in review area/year: B
Describe flow regime:

" Other information on duration and volume:

POyt

ist. Characteristics:

Surface flow is

o
2 g

Subsurface flow: Ixplain findings:
[[] Dye (or other) test performed:

——

Tributary has (check all that apply):
] Bed and banks
[1 OHWM® (check all indicators that apply):
] clear, natural line impressed on the bank
[ changes in the character of soil
[] shelving
[] vegetation matted down, bent, or absent

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

(|

[ leaf litter disturbed or washed away scour
[ sediment deposition multiple observed or predicted flow events
[ water staining ] abrupt change in

plant community
[ other (list):
[1 Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [_] physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[C1 tidal gavges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports {check all that apply):
Riparian corridor. Characteristics (fype, average width): .
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[1 Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:

fA natural or man-made discontinuity in the OH'WM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break

"Ibid.



[ Other environmentally-sensitive species. Explain findings:
[ ] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly intoe TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundanes Explain:

(b} General Flow Relatlonship with Non-TNW:
Flow is: BickiList. Explain:

m iz‘xn

Surface flow is: Bi
Characteristics:

Subsurface flow: Pigk Eist. Explain findings:
[[] Dve (or other) test performed:

() Wetland Adjacency Determination with Non-TINW:
[ Directly abutting

[ Not directly abutting
[ Discrete wetland hydrologic connection. Explam
[T Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d} Proximity (Refationship) to WN W
Project wetlands are ] : river miles from TNW.
Project waters are 1 acrial (straight) miles from TNW.

Flow is from: Bick.List. e

Estimate approximate location of wetland as within the PiekcList floodplain.

ghatteiets

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.}. Explain:
Identify specific pollutants, if known:

(iii) Biclogical Characteristics. Wetland supports (check all that apply):
{1 Riparian buffer. Characteristics (type, average width): )
[ Vegetation type/percent cover. Explain:
[0 Habitat for:
[_] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered in the cumulative analysis: Pielé st
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, 2 significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and



the functions performed by the tributary and all its adjacent wetlands. If is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wettand lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Repanos
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to6 TNWSs, or to reduce the amount of pollutants or flood waters reaching a TN'W?

Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

Does the fributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or abscnce of significant nexus below, based on the tributary itsclf, then go to
Section IIL.D:

Significant nexus findings for non-RPW and its adjacent wetlands; where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with alt of its adjacent wetlands, then go to Section IILD:

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with 2]l of its
adjacent wetlands, then go 1o Section IILE:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1.

TNW;s and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
{3} TNWs: linear feet width (ft), Or, acres.
i} Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

] Tributaries of TNWs where tributaries typically flow vear-round are jurisdictional. Prov1de data and rationale
indicating that tributary is perennial: Hyatt Mill Creek exhibits indicators of ordinary high water marks
(OHWM) including developed bed and bank, presence of aquatic life, scour, presence of litter and debris,
destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. Hyatt Mill
Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Haysville and the most
current Natural Resource Conservation Service Soil Survey for Clay County. Stream line feature on these
mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps
representatives during several visits to the Hayvesville, North Carolina vicinity.

Tributaries of TN'W where tributaries have continuous flow “seasonally” (e:g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally: .

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 232 linear feet 9 width ().
{i] Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWSs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area {check all that apply):
4 Tributary waters: linear feet width {ft).
4 Other non-wetland waters: acres.

Hentify type(s) of waters:

¥See Foolnote # 3.



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
! Wetlands directly abutting an RPW where tributarics typically flow year-round. Provide data and rationale

indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

= Wetlands directly abutting an RPW where iributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section I11.1).2, above. Provide rationale indicating that
wetland is directly abutting an RPW: '

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section ILC.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

£2] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusien is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general nile, the impoundment of a jurisdictional tributary remains jurisdictional.

El Demonstrate that impoundment was created from “waters of the U.S.,” or _
: Demonstrate that water meets the criteria for one of the categories presented above (1-6), or

Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

= which are or could be used by inferstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be talen and sold in mterstatc or formgn COMIMErCE.

=1 Interstate isolated waters. Explain:
4 Other factors. Explain:

kil

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres. :
Identify type(s) of waters:
1 Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)

3 1f potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
o solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the

MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professienal judgment (check all that apply):

F:l Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
i} Other non-wetland waters: acres. List type of aguatic resource:

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA

HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters {i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres. !
Other non-wetland waters: acres. List type of aquatic resource: !

Wetlands: acres.

SECTIONTV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
= Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delineation report,
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas
[ USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
.5, Geological Survey map(s). Cite scale & quad name: Haysviile.
1 USDA Natural Resources Conservation Service Soil Survcy Citation: Clay County, NC.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s)
FEMA/FIRM maps:
100-year Floodplain Flevation is: (Nationa] Geodectic Vertical Datum of 1929)
Photographs: [ 1 Aerial (Name & Date):
or [[] Other (Name & Date):
| Previous determination(s). File no. and date of response letter:
| Applicable/supporting case law:
| Applicable/supporting scientific literature:
| Other information (please specify):

B. ADBITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
.S, Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 26, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00374, Walmart Real Estate Business
Trust / Attn.: Michael Thomas

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Catawba City: Hickory
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimnal Degrees: 35.719583 N,
81.347764 W
Universal Transverse Mercator:
Name of nearest waterbody: UT to Geitner Branch
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Henry Fork
Name of watershed or Hydrologic Unit Code (HUC): South Fork Catawba (03050102)
i< Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request,
Check if other sites {e.g., offsite mitigation sites, disposal sites, etc...} are associated with this action and are recorded
on a different D form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
) Office (Desk) Determination. Date:
‘ Ficld Determination. Date(s): March 24, 2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.,

gy

Areia “navzgable waters of the UL.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required]

2] Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

 “walers of the U8 within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area, [Required)

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply):
& TNWs, including territorial seas
Wetlands adjacent to TN'Ws
Relatively permanent waters® (RPWs) that flow directly or indirectly 1nt0 TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPW3s that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Tmpoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetjand waters: 133 linear feet: 5 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
Jurisdictional. Explain:

' Boxes checked below shall be supported by completing the appropriate sections in Section 11T befow.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section TILF.




A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. H the aquatic resource is a TNW,
complete Section ITL.A.1 and Section ITL.D. 1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IIL.A.1 and 2 and Section ITL.D.1.; otherwise, see Section III.B below.

1. TNW
Identify TNW: .
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Sumumarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of Law.

If the waterbody is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section ITL.B.1 for the tributary, Section 1ILB.2 for any onsite
wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Condltlons
Watershed size: 10 g
Drainage area: 10 aeres
Average annual rainfall: 43 inches
Average annual snowfall: inches

(ii} Physical Characteristics:
{a) Relationship with TNW:
L] Tributary flows directly into TN'W,
B4 Tributary flows through 2 tributaries before entering TNW.

ot

Project waters are S— 4 river miles from TNW.

Project waters are river miles from RPW.

Project waters are (stra[ght) miles from TNW.
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?: UT to Geitner Branch flows into Geitner Branch and then into the

Henry Fork River, a traditional navigable water (TNW).
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[] Astificial (man-made). Explain:

¥ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows inta
TNW.



BJ Manipulated (man-altered). Explain: UT to Geitner Branch has been
significantly influenced by point source stormwater dicharges.

Tributary properties with respect to top of bank (estimate):
Average width: 5 feet
Average depth: 5 fee
Average side slopes:

Primary tributary substrate composition (check all that apply):

Silts B4 Sands [ Concrete
[C] Cobbles [ Gravel ] Muck
[} Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

' Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Highly eroding, incised in

most areas.
Presence of run/riffle/pool complcxcs Explam Not present.
Tributary geometry: R
Tributary gradient (approx1mate average slope): 4-5 %
(¢) Flow:

Tributary provides for: §

Estimate average number of flow events in review arca/year: 2.8
Describe flow regime:

Other information on duration and volume:

Surface flow is:

Subsurface flow: | wa. Explain findings:
[ Dye{or olher) test performed:

Tributary has {check all that apply):
@ Bed and banks
B OHWM?® (check all indicators that apply):

B clear, natural line impressed on the bank X the presence of litter and debris
[1 changes in the character of soil [] destruction of terrestrial vegetation
] shelving ' [] the presence of wrack line
] vegetation matted down, bent, or absent [] sediment sorting
[ leaf litter disturbed or washed away DA scour
B sediment deposition [] multiple observed or predicted flow events
[d water staining ] abrupt change in

plant commumity
] other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
PP High Tide Line indicated by: 24 Mean High Water Mark indicated by:
1 oil or scum line along shore objects . [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal ganges
L other (list):

(iii) Chemical Characteristics:

Characterize tributary {¢.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain: Water is generally clear. Water quality is likely low/moderate.
Watershed is generally commercially developed and covered largely by impervious surfaces

Identify specific pollutants, if known:

-(iv} Biological Characteristics. Channel supports (check all that apply):
Riparian corrider. Characteristics (type, average width): Generally riparian corridor is bottomland
hardwood forest and is approximately 100 ft on either side of UT.

8A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Tbid.



[] Wetland fringe. Characteristics:
[C] Habitat for;
[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings: )
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

@

(i)

Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: g;@;gsg Explain;

Charactetistics:

Subsurface flow: i
L1 Dye (or oth

§t. Explain findings:
 performed:

(c) Wetland Adjacency Determination with Non-TNW:
I | Directly abutting
F1 Not directly abutting
[] Diserete wetland hydrologic connection. Explam
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationshi
Project wetlands ar
Projcct waters are

Chemical Characteristics:

Characterize wetland system {e.g., water color is clear, brown, oil film on surface; water quality; generaE

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Characteristics of all wetlands adjacent te the tributary (if an

Riparian buffer. Characteristics (type, average width):
[ Vepetation type/percent cover. Explain:
[1 Habitat for:
] Federally Listed species. Explain findings:
[ Fish/spawn areas, Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

All wetland(s) being considered in the cumulative analysis
Approximately ( ) acres in total are heing considered in the cumulatlve analysis.

For each wetland, specify the following:

Directly abuts? {Y/N) Size (in acres) Directly abuts? (Y/N)

Size (in acres)

Summarize overall biological, chemical and physical functions being performed:



C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. If is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructienal Guidebook. Factors to consider include, for example:

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below: i

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
* TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IILD: ’

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly'or
indirectly into TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with alf of its adjacent wetlands, then go to Section TILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
. findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HLD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1.  TNWs and Adjacent Wetlands, Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
’t Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow vear-round are jurisdictional. Provide data and rationale

. indicating that tributary is perennial: :

Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each vear)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area {check all that apply):
2 Tributary waters: 133 linear feet 5 width (ft).
Other non-wetland waters: acres.

© Identify type(s) of waters:

3. Non-RPWs® that flow directly or indircctly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supperting this conclusion is provided at Section HI.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[} Tributary waters: linear feet width {ft).
{#] Other non-wetland waters: acres.

Identity type(s) of waters:

$See Footnote # 3.



E.

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

%  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I[IL.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section IL.D.2, above. Provide rationale indicating that

wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but net directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.

Data supporting this conclusion is provided at Section ITLC.
Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
; Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section IH.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demeonstrate that impoundment was created from “waters of the U.S..” or
Demonstrate that water mects the criferia for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):""

{2l which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

% Interstate isolated waters. Explain:

B3 Other factors. Explain:

Tdentify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

] Tributary waters: linear feet width (fi).
Ei Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands: acres,

NON-J'URISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engmeers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
» solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using

best professional judgment (check all that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

® Ta complete the analysis refer to the key in Section I1LID-.6 of the Instructional Guidebock.
" prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.



Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
| Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):
I8  Non-wetland waters (i.e., rivers, streams): linear feet, width (fi).
| Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
B8 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
B¢ Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
[[1 Office does not coneur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
i U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
B4l U.S. Geological Survey map(s). Cite scale & quad name: Hickory.
. USDA Natural Resources Conservation Service Soil Survey. Citation: Catawba County SSURGO Soils.
I National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
| 100-year Floodplain Elgvation is: (National Geodectic Vertical Datum of 1929)
| Photographs: [X] Aerial (Name & Date): 2010 ESRT World Iinagery.
‘ or P Other (Name & Date): Site Photos Novernber 2, 2013,
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.5. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 10, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, 2014-00375, Adam and Paige Bridges

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Haywood City: Waynesville
Center coordinates of site (lat/leng in degree decimal format): Latitude & Jongitude in Decimal Degrees: 35.471167 N,
82957210 W

Universal Transverse Mercator:

Name of nearest waterbody: UT to Raccoon Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Pigeon River

Name of watershed or Hydrologlc Unit Code (HUC): Pigeon (06010106)

‘ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded
on a different JI form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk)} Determination. Date: March 10, 2014
[l Tield Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There g “navigable waters of fhe U.5.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review arca. [Required]

Fl  Waters subject to the ebb and flow of the tide. :

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 PETERMINATION OF JURISDICTION.

There

waters of the U.8.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Neon-RP'Ws that flow directly or indirectly into TNWs
e Wetlands directly abutting RPWSs that flow directly or indirectly into TNWS
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 130 linear feet: 1-2 width (ft) and/or acres.
Wetlands: acres.

hed by OH

¢. Limits (boundaries) of jurisdiction based on: Esta
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
I3 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
Jjurisdictional. Explain:

' Boxes checked below shall be supported by completing the appropriate sections in Section 11 below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has contimious flow at least
“seasonally” (e.g., typically 3 months}.

* Supporling documentation is presented in Section IITI¥.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITLA.1 and Section ¥IL.D.1. only; if the aquatic reseurce is a wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section HI.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TN'W:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), L.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial} flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perenzial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is net required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JP will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section ITLB.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section ITL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section L C below,

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage arca: E
Average annual rajnfall:
Average annual snowfall: inches

(ii} -Physical Characteristics:
(a) Relationship with TNW.
[] Tributary flows directly into TNW.

[1 Tributary flows throug ¢List tributaries before entering TNW.

river miles from TNW.

: river miles from RPW.

aerial (straight) miles from TNW,

 acrial (straight) miles from RPW,
as state boundaries. Explain:

Project waters are P
Project waters are
Project waters are
Project waters are
Project waters cross

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
 Tributary is: [] Natural
["1 Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additienal information regarding swales, ditches, washes, and erosional features generally and in
the arid West. :

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW, .



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: B
Average side slopes: B

Primary tributary substrate composition (check all that apply):

[ silts [T Sends [0 Concrete
[ Cobbles ] Gravel 1 Muck
] Bedrock | Vegetation. Type/% cover:

[T Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/rlfﬂe/pool complcxes Explain:

Trlbuta.ry gradient (apprOXImate average slope): Yo

(c) Flow:
Tributary provides for: ]
Hstimate average number of flow events in review area/yvear: P
Describe flow regime:
Other information on duration and volume:

Surface flow is: ? . Characieristics:

Subsurface flow: st. Fxplain findings:
1 Dye (or other) test performed:

Tributary has {check all that apply):
[ Bed and banks _
O orwM® (check all indicators that apply):

[] clear, natural line impressed on the bank [] the presence of litter and debris
[] changes in the character of soil []1 destruction of terrestrial vegetation
[] shelving [l the presence of wrack line
1 vegetation matted down, bent, or absent [] sediment sorting
[[] leaflitter disturbed or washed away [] scour
[] sediment deposition [] muliple observed or predicted flow events
(1 water staining 1 abrupt change in

plant community
L] other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): :
= High Tide Line indicated by: Mean High Water Mark indicated by:
L] oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings; .
[] physical markings/characteristics {7 vegetation lines/changes in vegetation types.

E 1 tidal gauges
E1 other (list):

(iii} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

{iv} Biological Characteristics. Channel supports (check all that apply)
Riparian corridor. Characteristics (type, average width):
[ Wetland fringe. Characteristics:
[l Habitat for:
[] Federally Listed species. Explain findings:
L] Fish/spawn areas. Explain findings: .
] Other environmentally-sensitive species. Explain findings:

SA natural or man-made discontinuity in the OFTWM does not necessarily sever jurisdiction {(e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (2.g.. flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Thid.



] Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly intc TNW

(i} Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries, Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: si. Explain:

Surface flow is:
Characteristics:

Subsurface flow: B it. Explain findings:
[ 1 Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW;
L] Directly abutting
] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[[] Ecological connection. Explain:
[] Separated by berm/hartier. Explain:

Project wetlands ar
Project waters are

(iiy Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ 1 Riparian buffer. Characteristics (type, average width): .
[T1 Vegetation type/percent cover. Explain:
[l Habitat for:
[] Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis:

Approximately ( ) acres in total are being considered in the cumulative analysis.
For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific thresheld of distance (e.g. between a tributary and its adjacent wetland or between



a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TN'Ws, or to reduce the amount of pollutants or flood waters reaching a TNW?

»  Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological infegrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexns findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IILD:

2.  Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HI.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS, THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
i TNWs: linear feet wicth (1), Or, acres.
[ Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: The UT to Raccoon Creek has indicators of ordinary high water marks
(OHWM) including developed bed and bank, scour, presence of litter and debris, destruction of terrestrial
vegetation, sediment sorting and depositien, leaf litter washed away. Perennial flow has been observed by Corps
representatives during several visits to the Waynesville, North Carolina vicinity.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each vear)
are jurisdictional. Data supporting this conclusion is provided at Section TILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 150 lincar feet 1-2 width ().
75t Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
' 1] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TN'W is jurisdictional. Data supporting this conclusion is provided at Section I1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acies.

Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

iz Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Weilands directly abutting an RPW where tributaries typically flow vear-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

¥See Footnote # 3.



E.

El Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section III.B and rationale in Section II1.D.2, above. Provide rationale indicating that
wetland is directly abutting an RP'W:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Empoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdiciional.
Demonstrate that impoundment was created from “waters of the U.S.,”
Demonstrate thai water meets the criteria for one of the categories prescntcd above (1-6}, or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

- which are or could be used by interstate or foreign travelers for recreational or other purposes.

| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

} Other factors. Explain:

Tdentify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

' [l Tributary waters: linear feet width (ft),
| Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
{id If potential wetlands were assessed within the review arca, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
2t Review arca included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[l Prior to the Jan 2001 Supreme Court decision in “SHWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgntent (check all that apply): -

t 1 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

] Other non-wetland waters: acres. List type of aquatic resource:

f] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

£ Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).

- Lakes/ponds: acres,

* To complete the analbysis refer to the key in Section IIE.D.6 of the Instructional Guidebook.

" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Other non-wetland waters: acres. List type of aquatic resource:
=1 Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant;
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[C] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.

| Data sheets prepared by the Corps:
Bl Corps navigable waters® study: .

3 .S, Geolegical Survey Hydrologic Atlas:
[ ] USGS NHD data.
[1 USGS 8 and 12 digit HUC maps.
1 U.S. Geological Survey map(s). Cite scale & quad name: Waynesville.
| USDA Natural Resources Conservation Service $Soil Survey. Citation: Haywood County, NC.
National wetlands inventory map(s). Cite name: :
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
} Photographs: [ ] Aerial (Name & Date):

or [1 Other (Name & Date):

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specifv):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED.JURISDICTIONAL DETERMINATION FORM
U.S, Arnty Corps of -Engine‘ers‘

“This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (.m) / ( 7 I

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: S 77U /JZD[J—*@O It WCDDUNPB,}/ ?/ vl 4’

C PROJECT LOCATION AND'BACKGROUND INFORMATION: Bndgc. No. 114 o SR 1237 over Stecoal. Creek
State: ' NC County/parish/borough: Graham City: Stecoah.
Center coordinaics of sife (ht/long in'dégree deciimal format); Lat. 35:39526° N, Long. -33. 67836° W,
Universal Transverse Mercator:
Name-of néarest. waterbody: Stecoah Creek (DWR Class: 'C, Tr) and UT to Stecoah Creck
Namie'of nearest Traditional Navigable Water (TNW) inte which (he aquatic resource flows: Lake Fontana (Little Tennessee River)
Name-of watershed or Hydro!ogrc Unit Code (HUC):. 06010202070020
B Check if map/diagram of réview drea and/or potential jurisdictional arcas isfare available upon request.
7] Check if other sites (e, oﬁszte mitigation'sites, disposal sites, etc.,.y are associated with this action and-are recorded on a.
different JD form,

D. REVIEW PERFOR\IED FOR SITE EVALUATION < ECK ALL THAT APPLY):
[ oOffice (Desk) Determination. Date: Febriary 7, 2014 MC& } 17 "(’

- Field Determination: -Date(s):

'SECTION 1I: SUMMARY OF FINDINGS - -
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable svaters of the H.S¥ within Rivers and Harbors Act (RHA) jurisdiction (as.defiied by 33 CFR part’329) in the
review area: [Required| ' ‘

Waters subject to the: cbi) and flowof the tide,

Waters are presently used, orhave been used in the past, or may be susceptible for'use to transport interstate or foreign comnierce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

d “waters of the U.5.” within Clean Water Act(CWA) jurisdiction (as defined by 33 CFR part 328) in the review-area. [Required]

1. Watersof the U.S. _

2. Indicate presénce of waters of U.S, in peview aiea (cliecl all that apply): |
TNWs, including terriforial seas
“Wetlands adjacent-to TNW5 _ ,
D4 Relatively permancnt waters™ (RPWs) that flow directly or indirectly into TNWs
‘Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow dircctly or indirectly info TNWg
Wetlands adjacent to but riot directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or inditectly info TNWs
Impoundmentsof mnsdlcuunal waters
Isolated (mtaralate orinirastate) waters; including isolated wetlands

b. Identify (estiimate) size of waters of the U.S. in the review area:
‘Non-wetland waters: 200 linear fe ety widllt () and/or  acres.
Wetlands:  acres: =+ |

¢ Limits (boundaries) of jurisdi¢tion based on: E
Elevation of established OHWM (if known):

2. Noun- :cgu[ated waters/w etiands {check if applicable) i
[ Potentially jurisdictional waters and/or wetlands were assessed within the review arca and determined to be not jurisdictional.
Explain:

*Bowes chigeked below shall be supported by complt.lmg the 'xppmpnate sections i Section {11 below,

*Far purposes of | this forii, an RPW is defined #is'a tributary that is siot @ TNW and that: lyptc‘ﬂiy flows year-round-or has contimious flow al least “seasonally”
(e . typicatly 3 nionths).

; Suppormw documentatioft is presented in Section {ILE.




SECTIONMI: CWA ANALYSIS

A, TNWsAND WETLANDS ADJACENT TO TNWs

Tlie agencxes mll assert. junsdiction ‘over 'I‘i\Ws and wntlands adjacen( to TNWs hig the aquatm resource: is 1 I‘M\’ cmnpletc

and: See(mn III B, 1 othermse, see Sectlon I[I B he!aw

L TNW _
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale suppoiting conclusion that wetland is* adyacent

B. CHARACTERISTICS OF TRIBUTARY (FHAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY}):

This section switniarizes informatioi reg-m}mg characteristics of thie .ty ibutaryand its adjacent wetlands, iany, and it Jielps -
determine whether or not the standards for jurisdiction. established under Rapanos have been met.

The agencies will assert jurisdiction-over non- navxgabie lnbut’mes of TNWSs where the tributaries are “relatively perimanent
Waters” (RPWs), e, fributaiiés that typically flow year-round or have continuous flow at least seasonally (e.g:, typically 3
months). A-wetland that directly dbuts an RPW is also jur isdictional. If the aguatic resource.is not a TNW, but has year-round
{perennial) flosy, slup to Section ILD:2. 1M the aquatic resouree is:a wetland divectly abutfmg a tributary with perennial flow,
skip te Section TIED.4.

A \’s{et]aﬁd’ :'Il‘at_fis:aﬂjaceiit to but.that does not directly abut an RPW requires a significant iexusevaluation, Corps districts-and
EPA regions will includein the record any available information fhat docunicrits the existence of a'sighificant nexus between a:
velatively permanent tributary that is net perennial {and its ad jacent wetlandsi€any) and a traditional navigable water, even
thaugh a significant nexus finding is not requir ed as a matter-of Inw.

If the water budy is not an RPWY, or-¢ wétland dizectly abutting an RPW, a JD will requireadditional data to determine if the
ssaterhady has a significant nexais-with a TNW. 1f the tributary lias adjacent wetlands, the significant nexusevaluation muist
consider the tributary in combination with all of its adjacent wetlainds, This significant nexus evaluation that combistes, for
analytical purposes, the tributary and all of its adjacent wetlands is used whither the review arénidentified in the JD vequest is
the tributary, or-its adjacent wetlands; or both; If the JD cavers a tributary with adjacentwetlands, complete Section J11.B,1 for
the trlbutmy Section IILB:Z for-any onsite wetlands;.and Section IIEB.3 for: all wetlands adjacent to that tributary, botli onsite
and offsite. The determination whether a szgmf' cant nexus exists is determined in Section I1L.C below.

1. Characteristies of non-TNWs that flow directly or indirectly into TNW

(i) Geieral Area Conditions:
‘Watershed size:
Drainage drea:
Average annual rai ;
Average annual <;nowt‘alI inches:

(i) Physical Characteristics:

© (@) Relationship with TNW:
] Tributary flows directlyi
L] Tributary flows through

Project watcrs:are
Project-wifers wre

rwer miles from RP\V
Project walers ar ial {straight) miles from: TNW.
Project waters are: Pi st aerial (siraight) miles from RPW.
Project waters cross: or serve as state boundarics. Explain:

Identify flow rotite o TNW?:
Tributary stream order, if known:

* Note tha the Instructional Guidehook contaitis additionat infonmation regarding siwales, ditehes, washes; and erosional features generally and in the arig
West, ' ' '
¥ Elow route can be described by identifying, c:g, tributary a, which flows through the review area, to flow intotribulary b, which then flows into TNW.




'(b) General inbuta y Charicteristics {check all that apply):
Tributary is: [ Natural
[ Artificial (man-madc). Explain:
[ Manipulated (man-altered). Explain:

Tributary propertics with respect to top-of bank (estimate):
Average widthy  feet
Average depth: fex
Averige'side slopes:

Primary tributary substrate composition (check all thatapply):

EI‘ Silis 1 Sands 1 Concrete
[ Cabbles [ Gravel 1 vduck
[1 Bedrock [ Vegetation. Type/% cover:

[1:Other. Explain:

Tribirtary conéllmn/smbxhty le.g. hlghiy Lmdmg‘ sloughing banks] Explain:
Presence of run/riffié/poo] coniplexes. Explain;

’Tnbuhry geometry: ]
T nbutary gradient (appro‘

(c) Flow:
“Tributary provides for;
Estimate average number of flow events in review aréafyear:
Describe flow regime: _
Onlier inforimation-on duration aid volume:

Surface flow is: |

Charactéristics:

Subsurfacg fo ist. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

] Bed and banks

[T OHWM?® (check allindicators that apply):
B clear, natural line impressed on the bank
] changes in the character of soil
[] shelving
. vegetation matted down, bent, or absent
[ feaf litler disturbed ot iwdslied away
[ sediment deposition
L[] water staining
[ othier dlisty;

(] piscontinuous OHWM.” Explain:

‘the presence of litter and debris
destruction of terrestrial vegetation
the-préseiice of wrack line

sediment sorting,

seour o

multiple obsérved orpredicted flow events
abrupt change in.plant community

E]DD'DDDE]

1€ Rictors other than the OHWM were used to determine latéral ¢xterit of CWA jurisdiction (check all that applyy.
High Tide Line‘indicated by Mean High Water Mark indicated by

1 oil orscum line along shore-objects. O survey to-available datum;,
[ finie shell or debris deposits (forestiore) [ physical miarkings; ; ‘
0 physical nmrl\mgsfchar(u.terlshcs [J vegetation lines/changes in vegetation types,

[ tidal gauges
[ other(lisy):

(iif} ‘Chemical Characteristics:
Characterize tributary.-(e.g., water color is clear; discolored, oily filmy; water quality; general watershed characteristies, ete.).
‘Explaii:-
Identify specific pollutants, it known:

A natiical or man-wiade diséonnuity in die OHWM does siot necessarily sever jurisdiction (¢.g., where tlié stream ttmporanly flows’ tmderground or wherg’
the GHWM has been rémoved by development or agricultural praau.es) Wherethere is-a bn.ak in the OHAWM thal'is unrelated (o the waterbody’s ﬂo“
reglme (e:g., How-overa rack eutcrop orthirough a culvert), the agencies will fook for inidicators of flow ﬂbow and below the break.

“Ihid.




{ivy Biuiogi‘cai Characteristies. Channelsupports(check.all that applv):

‘Riparian corridor. dracteristics (type, average w dthy:

[0 Wetland fringe. Characteristics:

1 abitat for:
] Federally Listed species. Explain findings:
[_] Fish/spawn areas; Explain findings:
] Other environmentally-sensitive species. Explain findings:
B Aquatlc/\\ ildlife diversity. Explain findings: .

2, Characteristics of wetlands adjacent to non-TNW that flow divectly or indirectly into TNW-

{iy Physical Characteristics:
(a) General Wetland Characteristics:
Propeties:
Wetland sizé:  dcres
Wetland type. Explain:
‘Wetland quality: Explain:
Project wetlands cross or serve as state boundaries, L\pl'lm

by 'GenenE‘Fl w R 'hliqn’slﬁg'w’i{h:me‘-*IN\\"i:
xplai v

. Explain findings:
‘performed: .

() Wetland Adjacency Dietermination with Non-TNW:
[ ] Directly abutting’
] Not directly abutting
[ Discrete wetland hvdrolomc connection. Explaisi:
T3 ‘Ecological connection, E\phm
1 ‘Separated by bérnvbarrier. Explain:

(d) ‘Proximi

Project waters 4 aerial (,stmlght) mxlcs fmmTN\Y.
Flow is fron
‘Estimate approxim

location of wetland as within the I

(i} Cliemical Chiaracteristics:
Characterize-wetland system. (e, 2., wvaler coloris cleat, brown, oit film on.surface; water qu*xht) general watershed:
characteristiey; ete.). Explain:
Tdentify specific poﬂu(.m(s, if known: .

(m) Biological Characteristics. Wetland supports (check all that apply):

] Riparian buffer. Cliaracieristics {type, average-width):

] \’egclatwn type/percent cover. Explain:

[ .Habitat for:

[ Federally Listed species: Explain findings:
{71 Fish/spawn areas. Explain findings:
7] Other environmentally-sensitive species. Explain findings:
[ Aquiatic/wildlife diversity. Explain findings:

3., Characteristics.ofall wetlands ‘adjacent to the tributary (if any)
All'wetland(s) being: considered in'the cumulative analysis:
Approximaltely ( ) acres.in total are being considered in the cumulauve analysis.




Ci

For each-wetland, specify the following:

Directly abuts? (Y/N) Size (in-acres) Directlvabuts? (Y/N ) Size (in dctes)

Summarize overall biological, chiemical and physical-functions being performed:.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and fTunctions of thé tributary itselfand the functions perfornied
by any wetlands adj jacentito the tributary to determineif they sngmﬁcnntly affect the cliemical, physical, and biological mtegrltv
of 3 TNW. For each of the following situ tions, a significantnexus:exists if the tributary, in combination with all of its 'ulj'uent
wetlands, bas more than a speculativé or insubstantial effect on the chiemical, physical m\d/m lnologml mtcgntv of a TNW,
Considerations when ev-ﬂmlmg significant nexus include; but are not limited to the volume; dueationyand frequency of thie flow
of water inthetributary and its proximity to a TNW, did the functions performed by the tributary and all its adjacent
wetlands. 1tis not appropriate to determine sigmi’ icant nexus based solely onany specifictlivesliold of distance (e.g. hetween a
teibutaryand its ﬁd}acent wetland'er between a tributary and the TNW). Similarly, the fact an-adjacent wetland les within o
outside of i floodplain is not:solely deter niinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in.the Ragrnos Guidance and

discussed in the Insteuctional Guidebook: Factors to consider mctude, Tor exanmiple:

¢ Does the tributary, itr combination with-its-adjacent wetlands (if any), have the capacity to.carry pollutants.or flood waters to
TNWs, or fo reduce the amount of pollutants or flood waters reaching a TNW?

¢  Doesthe mbuhry incombination with its ad}acent aetlands.(ifany); provide habitat and lifecy cle:support futietions for fish and .
other species,.such as feeding, nesting, spawning, or-rearing young for species that are present in the TNW?2

»  ‘Dos¢s the tributary, in-combination with its 1d_['1ccnt wetlands (if any), have the capacify to transfer nutrients and drganic carbon that
support dovenstreaiit foodwebis?

s Does theteibutary, in combination with.ils adjacentw etlands (if aiy), have other refationships:to the physm} chemical, or
biclogical integrity of the TNW?

Notes the above list of considerations is not inelusive and other functions observed or known to-occur should be documented
below:

I.  Significant nexus findings for non-RPW that lias no adjacent wetlands.and flows Adirectly or indirectly iiito TNWSs, Explain
findings of presence or absence of signiticant nexus below, based on the tributary itself; then go to Section 111.D:

2.. Sigaificant nexus findings for non-RPWand xts ad ncenf W thnds, where ﬂ;e 1ion-RPW flows directly or mdlrecti) into
TNWs. Explain findings of presence orabsence of significant rexus below, based onthe tributary in'combination with-all.ofiis
adjacent wetlands, then goto Seéction NLD:.

3. Sigaificant nexus findings for avetlands:-adjacent to #i RPW but that do not divectly abut the RPW. Explain findings of
presence or abserice of significant nexus below; based on‘the tributiry in- combination-with all of'its adjacent wetlands, thewgoto
Section HHLD:.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE{(CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlaiids. Lhch all that apply and provide size estimites iit review arem:
EITNWs:  lincarfeet width (), Or, acres.
. [ | Wetlands adjacentto TNWs:  acres,

2. RPWs that flow directly or indivectly into TNWs,

Tnbutmes of TNWs wher tributaries ty ;nca[l) flow year-round are ]unsdxcuonal Provide data and rationale itidicating that

lrzbu($y is perennia]: There is'a well-defined ﬂl;nne and the stream:is.shown as.a perenmal stream on the USGS 10pogxahkc
map mn\hl-l\:é'atim E b)d,\ ] &f‘y&u\_rnj

Tribittaries of TNW where srzbulanes tiavt continuous flow ‘seasonally” (e.g:, typically three'months cach year) are:
jurisdictional, Data supporting,thiis.conclysion is provided at Section TILB. Provide rationale indicating that trd)umry flows
swsonally




Provide estimales for jurisdictional waters in ¢ review drea (check all that: appiv)
E Tributary-waters: 200 linear feet Avidth{R).
i Other non-wetland waters: acres.

Identify type(s) of waters:

3, Non-RPWs* that flow divectly or indivectly into TNWs.
o1 Waterbody that'is not-a TNW oran: RP\V bt flows directly orindirectlyinto a. 'E'NW and it has:a signitieant nexus with.a
TNW is jurisdictional. Data:supporting this-conclusion is pm\’xded at-Section [ILE

Provide estimates for jurisdietional walers within the réview area (cheekiall that apply);
Tributary waters:  linear feet  width (ft).
Other non-wetland waters:  acres: '

Identify- type(s) of waters: .

4, Veﬂands diréetly abutting as RPW that flow directly or indirectly into TNWs.

71 Wetlands directly abut RPW and thusare jurisdictional as adjacent wetlands.

" Wetlands directly abutting an RPW Aributaries fypically flow year-round;. Provide'data and rationale
indicating that tributary is perennial in: Section HLD.2, above. Provide rationale indicating that wetland is

ditectly abuiting an:RPW:

Wetlands direcily abutling an RPW where tributaries typically flow “scasonally.” Provide data indicating thaﬂribu‘iar\y:‘iﬁs
seasonal in‘Section HLB and rationale iri Section HLD2, ahove, Provide rationale indicating thatwetland i§ directly
abuttmg an RPW:

Providoacreage estimates for jorisdictional wetlandsin the review drea:  acres.

Wetlands adjacent to-but not divectly abutting an RPW that flow directly or indiveetly inte TNW,

1 Wetlands that do not directly abut an RPW, but whien considéred in combination with the tribufary to which.they-are adjacent
and with similarly situated adjacent swetlands, have a signiticant nexus with:a TNW are Jlll‘lSldlC(lon'ﬂ Data supporting this
«canclusion is provided-at Section 11L.C.

Provide acreageestimales for jurisdictional wetlands.in the review arcar  acres.

‘etlaiidsadjacent to non-RPWs that flow directly or indirectly into TNWs,

Wetlands adjacent to such waters, and have when considered in.combination with the tributary to which they are adj Jnceut and
with sumhrl} situated adjacent wetlands, have a significan! nexus witha TNW are jurisdictional. Data ﬁupportmg this.
conclusion.is provided at Section 11C.

Provide ¢stitnates for jurisdictional wetldnds in the review area;  aeres.

7. Impoundmentsof jurisdictional water: i

As‘a geigral rule, the impoundment ofa Junsdxct:omi tnhumry remains |unsdzcnona|

] Demonstratethat impoundment was created trom * ‘waters-of the U.S.°

E Denionstrate. that water meets the-criteria for one of the categorics pnseme.d above (1-6). 0
‘Demonstrate that water is isolated with anexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,; INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):'®
which areor could be used by inferstate of foreign travelers for recreational or offier purposcs
from which fish or shellfish are or could be taken and sold in intcrstate or foreign commerce.
which are.or-could be-used for industrial purposes by indusiries in‘interstale.commeree;
Interstate isolated waters, Explain: '

1 Other factors.- Explain:

*See Footnote # 3, - o

*To complete the analysis refer to the key i Section HLD:6'of the Tnstructional Guidebook.

“®Prioy to asserting or declining CWA Jurisdiction based solely on this-category, Corps Districts witl elevite the ietion to-Corps and EPA HQ:for
“Feview cotisistent with the process deseribed in the CorpS/EPA Medtorandion Regrirding CWA Act Jitrisdiction Following Rapatios,




Identify water body aind sunimarize rationale supporting detefmination:

Provide estimates for jurisdictional wvaters in the review area (check:all that upply):
| Tributary waters: . linearifeet width (ft).
Other non=wetland waters: acres.
Idemnfy type(s) of waters: .« .
- Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review arca, these areas did not meet the criteria in the 1987 Corps of Engineers
 Wetland Delineation Manal anid/or appropriaté Regional Supplemerits.
Review area inchided isolated waters with-ne substantial nesus to interstate (or foréign) commierce.
[1 Prior to the Jan 2001 Supreme Court decision in “SHANCC,” theteview area would have been regulated based solely on the
“Migratory Bird Rule” (MBR). »
] Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction, Explain: .
[ Other: (explain, if not covered above): :

Provide acreage estimates for non-jurisdictiofial waters in the review area, where the sole potential basis of jurisdiction is the MBR.
factors (i.c., presence.of migratory birds, presence of endangered species; use-of water for irrigated agriculture), using bést professional
judgmem (check all that apply):
N()n-\\’e!land waters (Le,; rivers, streams)y  lincar feef  widthi ().

Lakes/ponds:  acres.. ‘
Othernon-wetland waters:  acres, List type of aquatic resources
Wetlands:  acres.

Provndc acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, wi hcn such
a finding is-required for junsdwtmn {cheek all that apply)

Nori-wetland walers (be:; rivers, stisams):  Hnear féef,  width (),

Lakes/ponds:  acres,

© Othernon-wetland waters:  acres. List type of aguatic resource:

Wetlands: acres, B

SECTION1V: DATA SOURCES.

A.. SUPPORTING DATA. Dataveviewed for JD (check all that apply - checked items shall he mcludcd i ¢ase filc and whiéré checked
and requested, appropriately réference sources below):
K1 Maps; plabs, plots or plat subsitted by ot o beha[f 01 the: applu.dntfconsu!tam August 2013
1l Datasheets prﬁparcd/subnuttcd by-or on behalf of the applicant/consultant:

[} Office concrirs with data sheés/delineation report;

[ Office does not concur with data sheets/delineation report.

Datasheets prepared by the Corps:

Corps navigable waters® study:

Us. Gcﬂlogrcal Survey Hydroloaic Atlas::

1 USGS NHD data.

1 USGS §and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: 1/24,000; Tuskeegee

USDA Natural Resources Conservation Service Soil Survey, Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland {nventory map(s): .

FEMA/FIRM mnaps:

100-year Floodplain Elevation is; - (National Geodectic Vertical Datem of 1929)

Photographs: [] Acrial (Naiie:& Date):-
_ or X} Other (Name & Date): August 2013

Previous determination(s): File no, and date of respornse letter:

Applicable/supporting case law: .

Applicable/supporting scientific literature: . -

Other information (please specify): ug G,LS M

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): January 20, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Asheville Regulatory Field Office
CESP=RO-Q  0(H -00539 | Town 4} Voith WIKLSle0®

C. PROJECT LOCATION AND BACKGROUND INFORMATIO.

State: NC County/parish/borough: Wilkes City: North Wilkesboro o

Center coordinates of site (lat/long in degree decimal format): Lat. 36.18796° N, Long. -81.09119° W.

Universal Transverse Mercator:

Name of nearest waterbody: Yadkin River

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Yadkin River

Name of watershed or Hydrologic Unit Code (HUC): 03040101
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
) Check if other sites (e.g., offsite mitigation sites, disposal sites, eic...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS cael U
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. e

There | ) “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]

‘Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign cornmerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There |

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the review arca. [Reguired)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): *
; TN'Ws, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RP'Ws that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: (Tributaries) 1,100 hnear feet: (avg.) 8 width (ft) and/or acres,
Wetlands: 0.01 aeres.

¢. Limits (boundaries) of jurisdiction based on: 1
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Roxes checked below shall be supported by completing the appropriate sections in Section I below.

* For purposes of this form, an RPW is defined as a tr1buta:y that is not 3 TNW and that typically flows year-round or has continuous flow at least “seasonally”
fe o fvnicallv 3 montha)



SECTION ITl: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TQ TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section HI,A.1 and Section IILD.1. only; i the aquatic resource is a wetland adjacent to 2 TNW, complete Sections IELA.1 and 2
and Section TILD.1.; otherwise, see Section ITLB helow,

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wettand is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), Le. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typicaily 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section I1.D.2. I the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section HLD.4.

A wetland that is adjacent to but that dees not directly abut an RPW requires a significant nexus evalnation. Corps districts and
EPA regions will include in the record any availabie information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial {and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section ITLB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 400
Drainage arca: 334.1 34
Average annual rainfall: 50.4 inches
Average anmual snowfall: 7.8 inches

(ii) Physieal Characteristics:
(2) Relationship with TNW;
[ Tributary flows directly into TNW.
Tributary flows through 2 tributaries before entering TNW.,

Project waters are
Project waters are

river miles from RPW,
Project waters are aerial (straight) miles from TNW.
Project waters are ) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW’: UT1-Yadkin River: UT2-Yadkin River.
Tributary stream order, if known: 1% and 2™,

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



{b) General Tributary Characteristics (check all that apply):
Tributary is: Natural
[ Artificial {man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate}:
Average width: 8 feet
Average depth: 1.5 feet
Average side slopes:

Primary tributary substrate composition (check all that apply): ‘
[] silts Sands [ Conerete ‘

[ Cobbles X Gravel ] Muck
B Bedrock {71 Vegetation. Type/% cover:

[] Other. Explain;

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: The lower portion of NS-1, before the
confluence with NS-2, has problems with channel inciston and bank erosion. This condition is from historic fimbering activity and land
¢learing of the surrounding property as well as runoff from an adjacent historic timber trail. NS-4 flows through an old pond foetprint,
above the road shoulder, and flows through a broad area with loose sediments, sediment bar featires, and eroded banks from the old
pond site, majority of which is upstream and outside of the proposed project corridor.

Presence of run/riffle/pool complexes. Explain: Mostly riffle-run due to steep gradients of headwater tributaries.

Tributary geometry

Tributary gradient (approximate average slope): 8-12 %

{c} Flow: _
Tributary provides for: § -
Estimate average number of flow events in review area/year: |
Describe flow regime: NS-1 is an intermittent stream wit a 13.8-acre drainage area. NS-1 experiences some
seasanal variations in flow: summer months the channel may run dry with periodic flow events triggered from rainstorms and winter
months may have stronger flow in the chanuel. NS-1 appears to be a flashy system with steep gradient and evidence of scouring,
headcutting, and channel incision. NS-2 is a perennial stream with a 67.5-acre drainage area and experiences year round flow, NS-3 is a
intermittent stream with a drainage area of 23.4-acres and experiences year round flow. NS-4 is a perennial stream with a drainage area

of 173.7-acres and experiences year round flow. NS-5 is a perennial stream with a drainage area of 55.7-acres and experiences year
round flow.

Other information on duration and volume:

Surface flow is
some debris lings, evidence of high water flow events,

. Characteristics: Continuous bed and bank, OHWM present, sorting of materials,

Subsurface flow: No. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

Bed and banks

] OHWMS® (check all indicators that apply):
L1 clear, natural line impressed on the bank
] changes in the character of soil
B shelving
] vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
1 water staining
[ other (list):

1 Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

CICRXMNON

If factors other than the OHWM were used to determme lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by: [} Mean High Water Mark indicated by:
[[] oil or scum line along shore objects [7] survey to available datum;

"] fine shell or debris deposits (foreshore) [] physical markings;

°A nafural or man-made discontinruity in the OITWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break.



[] physical markings/characteristics [ vegetation lines/changes in vegetation types.
(] tidal gauges
[ other (list):

(ifi} Chemical Characteristics:
Characterize tributary {e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: Water quality in (NS-1, NS-2, NS-3, NS-4, NS-3) fributaries UT-Yadkin River is good: several species of
macro-invertebrates were observed, light siltation of channel, and organic sudsing was observed. Watershed area is
‘mostly forested with some residential areas along the upper slopes. Historic land activity, clearing and timbering, has led
to some degraded channel conditions. Stream buffers are mostly woeded and intact. ,
Identify specific pollutants, if known: sediment.




(iv) Biological Characteristics. Channel supports (check all that apply):
B Riparian corridor. Characteristics (type, average width): Riparian corridor consists of wooded areas extending more than
100 feet either side of stream channels on average.

[[] Wetland fringe. Characteristics:

iX] Habitat for:
[] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
{1 Other environmentally-sensitive species. Explain findings: . ‘
Agquatic/wildlife diversity. Explain findings: Riparian habitat is supportive of wildlife diversity.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:

Wetland size: 0.01 acres

Wetland type. Explain: Seep.

Wetland quality. Explain: One wetland was delineated within the project corridor (NW-1). This wetland is rated as
moderate quality (NCWAM). The wetland is located along a historic woods trail and below a powerline easement. Soils are very
shallow. Strong seepage from boulders. Water table is perched on bedrock in wetland boundary.

Project wetlands cross or serve as state boundaries. Explain:

(b) Gencral Flow Relationship with Non-TNW:

Explain: Strong area of seepage from boulders and historic woods road cut slope provides

perennial flow with non-TNW.

Surface flow is

Characteristics: Bedrock perches surface water causing flow to be diffuse towards NS-2 UT-Yadkin River.

Subsurface flow: Explain findings: Bedrock less than 6" below surface.
[ Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW:
X Directly abutting
"] Not directly abutting

Discrete wetland hydrologic connection. Explain: Topographic and locational refationship with adbutting non-
TNW (UT-Yadkin River) provides a discrete hydrologic connection.

Ecological connection. Explain: Wetland unit abut non-TN'W, supportnig riparian plant communities which
differ from surrounding xeric areas. Wildlife are attracted to adjacent wetlands feeding on the food sources offered by hydric plant
communities. Soil saturation at wetlartd units contirbutes to niche plant communities increasing species diversity, as well as supporting
baseflow conditions for abutling non-TNWs,

[Z] Separated by berm/barrier. Explain:

{d) Prox1m11v {Relationship)

Estimate approximate location of wetland ag within the floodplain,
(i) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc,). Explain: General watershed wetland system chemical characteristics are good due to surrounding
drainage area being forested and undisturbed. Directly above wetland is a cleared powerline easement, but no obvious
chemicais or poliutants appear to be affecting the wetland unit from this landuse, However, periodic clearing and pruning
of plant maierials related to the powerline easement has affected the plant community and its developemtn within the
wetland, making it become a herbaceous dominated plant community.

Identity specific pollutants, if known: NONE.

(iii) Biological Characteristics. Wetland supports (check all that apply):
Riparian buffer. Characieristics (type, average width): Wetland unit in in the riparian zone of NS-2 UT-Yadkin River. It
represents a small area of the stream’s total riparian area.
. Vegetation type/percent cover. Explain: Wetland Plot NW-1 is a seep wetland type and is dominated by herbaceous plant
material with a sparse shrub layer.
Habitat for:
7] Pederally Listed species. Fxplain findings:
{T] Fish/spawn areas, Explain findings:



[[] Other environmentally-sensitive species. Explain findings: .
X Aquatic/wildlife diversity. Explain findings: Wetland plot supports wildlife as a food source with presence of seed
and nut producing herbaceous plant material.

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative anatysis: T
Approximately { 0.01 ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size {in acres)
1- Yes 0.01

Summarize overall biclogical, chemical and physical functions being performed: Provide food source for wildlife;
provide chemical buffering of poflutants from overland flow thus providing & water quality inhancement function; provide a
topological feature to the landscape providing an outlet of stored groundwater.

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and fanctions of the tributary itself and the functions performed
by any wetlands adjacent fo the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies withir or
outside of a floedplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provnde habitat and hfecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downsiream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions ebserved or known to eccur should be documented'
below:

1. Significant nexus findings for non-RP'W that has no adjacent wetlands and flows direetly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section HLD: .

2. Significant nexus findings for non-REW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I1LD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section TL.D:;

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands, Check all that apply and 'provide size estimates in review arca:
15 TNWs: linear feet width (ft), Or, acres.
| Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs,

B4 Tributaries of TNWs where tributaties typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Hydrological, biolegical, and morphological characteristics consistant with known perennial streams in
the surrounding area, these characteristics include: depositional bars, sorting of materials, riffle run complexes, good baseflow
conditions, continuous bed and bank features, presence of OHWM, presence of macro-benthic population, and strong
baseflow.



Tributaries of TNW where tributaries have continuous flow “seasonally”™ (e.g., typically threa months each year) are
jurisdictional. Data supporiing this conclusion is provided at Section II1.B. Provide rationale indicating that tributary flows
seasonally: Presence of OHWM, sorting of materials (different from surrounding area), debris lines, continous bed and bank,
presence of headcuts, absence of leaftitter.

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 1,100 Hnear feet 8 width (f1).
] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
£ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section [11.C,

Provide estimates for jurisdictional waters within the review area (check all that apply):
| Tributary waters: linear feet width (1t).
} Other non-wetland waters: acres.

Identify type(s} of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section [1LD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetland plot NW-1 lecated adbutting and slightly above NS-2-UT-Yadkin River top of
bank.

i Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section LB and rationale in Section [I1.1).2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.01 acres,

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
{4 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situzated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section ILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.’”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionat.
i Demonstrate that impoundment was created from “waters of the U.S.,” or
| Demonstrate that water meets the ctiteria for one of the categories presented above (1-6), or
1 Demonstrate that water is isolated with a nexus to commerce (see E below),

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

#See Footnote # 3.

? To complete the analysis refer to the key in Section I11,1,6 of the Instructional Guidebook,

" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos,



which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
i Other non-wetland waters: a0TeS.
Identify type(s) of waters: .
i Wetlands: acres.

F. NON~J URISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

=] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[[] Priorto the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Expiain:

Other: {explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for lmgated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (L.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

F Other non-wetland waters; acres. List type of aquatic resource:

Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
B4 Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[} Office concurs with data sheets/delineation report.

7] Office does not concur with data sheets/delineation repoit.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

~ [L] USGS 8 and 12 digit HUC maps.

| U.S. Geological Survey map(s). Cite scale & guad name; Roaring River, NC USGS topo quad.

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

| Photographs: [_] Aerial (Name & Date):

, or [X] Other (Name & Date):

=] Previous determination(s). File no. and date of response letter:




| Applicable/supporting case law:
Applicable/supporting scientific Iiterature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




William Elliott
Regulatory Specialist/Project Manager

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): Mar 6, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER CESAW—RG~A SAW-2014-00393, Charlotte-Mecklenburg
Utilities Department ;,Amy Vershel, PE

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located in Chariotte and begins
at the exisiting pumping station near the NW corner of the junction of Steele Creek and Choate Circle. It extends to
Carolina Place Pwy. Near Interstate 77, at coordinates 35.100052N, -80.916891 the sewer line crosses the South
Carolina line for 3507 linear feet and crosses back into North Carolina at 35.083585N, -80.916821W

State: NC County/parish/borough: Mecklenburg City: Charlotte '

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees 35.09797N, -

80.95604W, ends 35.066891N, -80.83343W

Universal Transverse Mercator:

Name of nearest water body: Steel Creek, Little Sugar Creek, McCullough Branch

Name of nearest Traditional Navigable Water (TNW) inie which the aquatic resource flows:

Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba, NC-SC 3050103

24 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsile mitigation sites, disposal sites, etc...) are associated with this action and are recorded

on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
P Office (Desk) Determination. Date: March 5, 2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS _
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

b “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)

in the rev1ew area. [Reqguired]

{251 Waters subject to the ebb and flow of the tide.

i1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There %ﬁiﬁ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328} in the review area. [Reguired)|

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPW's) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
4 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutiing RPWs that flow directly or indirectly into TNWs
- ‘Wetlands adjacent to non-RPWs that flow directly or indirectly into TNW3s
£  Impoundments of jurisdictional waters

! Boxes checked below shall be supported by completing the appropriate sections in Section II1 below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).



Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1033 linear feet: 2-30 width (ft) and/or acres.
Wetlands: 1.649 acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
l#1  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aquatic resource is a TNW,
complete Section 11LA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IT1.A.1 and 2 and Section IILD.1.; otherwise, see Section TILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale suppotting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT ISNOT A TNW') AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), Le. tributaries that typically flow vear-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. IT the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in.combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section ITLB.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section IT1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size:
Drainage area: 13
Average annual rainfall: inches
Average annual snowfall: inches

(if) Physical Characteristics:
{a) Relationship with TNW:
{11 Tributary flows directly into TN'W
(] Tributary flows through |

tributaries before entering TN'W,

* Supporting documentation is presented in Section ITLF.
* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.




' ~}__; { river miles from TNW.

¢ river miles from RPW.

Project waters are K ﬂst aerial (straight) miles from TN'W,
Project waters are 1 g aerial (straight) miles from RPW,
Project waters Cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identity flow route to TNW>:
Tributary stream order, if known:

(b) General Tributary Characteristics {check all that apply):
Tributary is: [ Natural
[ Artificial (man-mads). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: P

Primary tributary substrate composition (check all that apply):

[ sils [1 Sands [] Concrete
[] Cobbles [1 Gravel ] Muck
[] Bedrock [T Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: I 1
Tributary gradient (approximate average slope): %o

(¢} Flow:
Tributary provides for: Biek
Estimate average number of flow events in review area/year: f
Describe flow regime:
Other information on duration and volume:

. Characteristics:

Surface flow is: g“

Subsurface flow: st. Explain findings:
L1 Dve (or olher) est performed:

Tributary has {check all that apply):
[[1 Bed and banks
[1 OHWM® (check all indicators that apply):
{1 clear, natural line impressed on the bank [ the presence of litter and debris
(| changes in the character of soil [ destruction of terrestrial vegetation
O
|

[ shelving the presence of wrack line
i1 vegetation matted down, bent, or absent sediment sorting
L] leaf litter disturbed or washed away O scour
[ sediment deposition [ multiple chserved or predicted flow events
[ water staining N abrupt change in

plant community
[ other (list):
[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects L] survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into éributary b, which then flows into
TNW.

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporagily flows
nderground, or where the OHWM has been removed by development or agricultural practices). Where thers is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will lock for indicators of flow above
and below the break.

"Ibid.



[ tidal gavges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily filin; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv)} Biological Characteristics. Channel supports (check all that apply)

Riparian corridor. Characteristics (type, average width):

O Wetland fringe. Characteristics:

[ Habitat for:
[] Federally Listed species. Explain findings:
[1 Fish/spawn arcas. Explain findings:
[ Other envirenmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain;
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) General Flow Relationship with Non-TNW:
Flow is: 8t Explain:

Surface flow is:
Characteristics:

Subsorface flow: t. Explain findings:
[ Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW:
] Directly abutting
[ Not directly abuiting
[ Discrete wetland hydrologic connection. Explain:
[1 Ecological connection. Explain:
[J Separated by bermy/barrier. Fxplain:

(d) Proximity (Relationship) to TNW
Project wetlands are ¥ st river miles from TNW.
Project waters ar ¢ aerial (straight) miles from TN'W.
Flow is from:
Estimate approximate locatmn of wetland as within the ﬁc

t floodplain.

(il Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, oil film on surface; water quality; gencral
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width}): .

] Vegetation type/percent cover. Explain:

[ Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ 1 Other environmentally-sensitive species. Explain findings:
[_] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.

For cach wetland, specify the following:



Directly abuts? (Y/N) Size (in acres) ) Directly abuts? {Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DPETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limtited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

= Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any). have the capacity 1o transfer nuirients and

: organic carbon that support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section [ILD:

2.  Significant nexus findings for non-RPW and ifs adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section ITLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combinaiion with all of its
adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBFECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. 'TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

VR T

=2 P Tributarics of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

1 Tributaries of TN'W where tributaries have continnous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
Water body that is not a TN'W or-an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section ILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tribuiary waters: linear feet width (fi).
i} Other non-wetland waters: acres.

Identify type(s) of waters: .

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
B8 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ Wetlands directly abutting an RPW where tribwtaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
- directly abutting an RPW: .

[Z] Wetlands directly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that
tributary is seasonal in Section IIL.B and rationale in Section I1L.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 1.649 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

5] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section ITE.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10

=1 which are or could be used by mterstate or foreign travelers for recreational or other purposes.

L from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

E which are or could be used for industrial purposes by industries in interstate commerce,

Interstate isolated waters. Explain:

¢ Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).

Other non-wetland waters: acres.

8See Footnote # 3.

® To complete the analysis refer to the key in Section ILD.6 of the Instructional Guidebook.

* Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA.
HOQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.




Identify type(s) of waters: .
Wetlands: acres.

F. N ON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
=] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
anmeers Wetland Delineation Manual and/or appropriate Regional Supplements.
=3 Review area included iselated waters with no substantial nexus to interstate {or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (Le., presence of migratory birds, presence of endangered species, use of water for irrigated agricullure), using
best pmfessional Jjudgment (check all that apply): :

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
| Lakes/ponds: acres.
| Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres,

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, sireams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {(check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
] Maps, plans, plots or plat submitied by or on behalf of the applicant/consultant:
| Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
"] Office does not concur with data sheets/delineation report.
| Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrelogic Atlas:
[1 USGS NHD data.
[1USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:SC-Fort Mill.
USDA Natural Resources Conservation Service Soil Survey. Citation:
Naticnal wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):UNK.
or [ Other (Name & Date): UNK )
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form nstructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

. . MDA JHC
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: (T %10 - RE A wivdsee ngil i C/AW '

C. PROJECT LOCATION AND BACKGROUND INFORMATION: ol - b OHOA
State: NC County/parish/borough: Buncombe  City: Arden 7
Center coordinates of site (lat/long in degree decimal format): Lat. 35.457293° N, Long. -82.561462° %
Universal Transverse Mercator:
Name of nearest waterbody: Avery Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105

P& Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

£ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
f] Field Determination. Date(s):

SECTIONII: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION,

There B¥efi0 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
Waters subject to the ebb and flow of the tide.
22l Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There

fyﬁé “waters of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)]
1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): '
‘ TNWs, including territorial seas
Wetlands adjacent to TNWSs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 445 linear feet: 3 width (ft) and/or 0.03 acres.
Wetlands: 0.20 acres,

c. Limits (boundaries) of jurisdiction based on: Extablishe
Elevation of established OHWM (if known):

Pb5OH

2. Non-regulated waters/wetlands (check if applicable):’
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain;

! Boxes checked below shall be supported by completing the appropriate sections in Section [1I below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

¥ Supporting documentation is presented in Section TILF.



SECTION ITE: CWA ANALYSIS

A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wettands adjacent to TNWs, If the aquatic resource is a TNW, completie
Section ITL.A.1 and Section IIL.D.1. only; if the aquatic resource is 2 wetland adjacent to a TNW, complete Sections ITLA.1 and 2
and Section TTLD,1,; otherwise, see Section TTLB below,

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting concluston that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continizous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section T11.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I111.D.4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law,

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section HI.B.1 for
the tributary, Section ITI.B.2 for any onsite wetlands, and Section 1I1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cond:tlons
Watershed size:
Drainage arca: ek 1ist
Average annual rainfall; inches
Average annual snowfall; inches

(ii) Physical Characteristics:
{a) Relationship with TNW:
[] Tributary flows directly into TNW
1 Tributary flows through Pieke ¥zt tributaries before entering TNW.

river miles from TNW.

river miles from RPW.

Project waters are | acrial (straight) miles from TNW.
Project waters are P it aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are ¥
Project waters are P

Identify flow route to TNW?:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
‘West.
% Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW,



(b} General Tributary Characteristics {check all that apply):

(©)

Tributary is: ] Natural
[T Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes: |

Primary tributary substrate composition (check all that apply):

[} silts [l Sands [ Concrete
] Cobbles [J Gravel 1 Muck
"] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:
Tributary geometry: Ple

Tributary gradient (appi:;)xunate average slope): %%

Flow;

Tributary provides for it "
Estimate average number of flow events in review area/vear: BekTist

Describe flow regime:
Other information on duration and volume:

Surface flow is: P t. Characteristics:

Subsurface flow: B . Explain findings:

] Dye (or other) test performed:

Tributary has {check all that apply):

[] Bed and banks

] OHWM? (check all indicators that apply):
[] clear, natural line impressed on the bank
O changes in the character of soil
[] shelving
[[] vegetation matted down, bent, or absent
[] leaflitter disturbed or washed away
[l sediment deposition
[0 water staining
[J other (list):

] Discontinuous OHWM.” Explain:

sediment sorting
scour

| |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):
High Tide Line indicated by: Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to avaitable datum;

[[] fine shell or debris deposits (foreshore) [] physical markings;

1 physical markings/characteristics (] vegetation lines/changes in vegetation types.

[ tidal gauges
1 other (list):

(iii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, ete.),

Explain:

Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OFTWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime {e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break.

Thid.

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line

multiple observed or predicted flow events
abrupt change in plant commumity




(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
] Habitat for:
[[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: £. Explain:

Surface flow is: I
Characteristics:

Subsurface flow: Pf f. Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[C] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
[ 1 Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are PigleLigt river miles from TNW,
Project waters are Pick aerial (straight) miles from TNW,
Flow is from: i
Estimate approximate location of wetland as within the B

floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific poliutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[0 Habitat for:
[] Federally Listed species. Explain findings:
[C] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered

)

cumulative analysis.




C.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TN'W). Similarly, the fact 2n adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus,

Draw connections between the features docomented and the effects on the TNW, as identified in the Repanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry poltutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer mutrients and organic carbon that
support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions ebserved or known to eccur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent te an RPW but that do not directly abut.the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of iis adjaceni wetlands, then go to
Section IIL.D:

DETERMINATIONS OF JURISDICTEONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
2] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Defined bed and bank, strong flow.
&1 Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section II1.B. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
I’ Tributary waters; 445 linear feet 3 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: Tinear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4, Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
B3 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that {ributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetland discharges directly into stream channel.

=] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section HLD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.20 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWy.

] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IT1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or

k2] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[l Demonstrate that water is {solated with & nexus to commerce (see E below),

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DPEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):!
which are or could be used by interstate or foreign travelers for recreational or other purposes.

2 from which fish or shellfish are.or could be taken and sold in interstate or foreign commerce.
g3l which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

El Other factors. Explain:

Identify water body and surnmarize rationale supporting determination:

$See Footnote # 3.

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
] Other non-wetland waters: actes.

Identify type(s) of waters:
% Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Al Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[J Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

7] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Judgment (check all that apply):

5] Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

‘1 Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
# Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.¢., tivers, streams): linear feet, width (ft).
Lakes/ponds: acres,

Other non-wetland waters: acres. Listtype of aquatic resource:

[l Wetlands: acres.

SECTION IV: DATA SOURCES.

A, SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
P4 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
<l Data shects prepared/submitted by or on behalf of the applicant/consultant.
] Office coneurs with data sheets/delineation report.
] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters® study: .
U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
L] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:1:24K, Skyland Quad.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s}. Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: X] Aerial Name & Date):NCCGIA, 2010
or [ Other (Name & Date);
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law: .
Applicable/supporting scientitic literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: This JD form applies to all streams and wetlands on the Mailard Run site.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section I'V of the fID Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 12, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00446, GPI Resort Holdings, LLC / Chris
Tierney

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Buncombe City: Asheville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Dec:mal Degrees 35.614722,
-82.54556

Universal Transverse Mercator:

Name of nearest waterbody:ut to Reed Creek

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): French Broad River 06010103

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

i1 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different ID form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
4 Office (Desk) Determination. Date3-12-2014
if Yield Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There |
329) i in the review area. [Required)

3 Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There ﬁi& “waters of the U8 within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 155 linear feet: 4 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: 1}3
Elevation of established OHWM (if known):

2. Non—regulated waters/wetlands (check if applicable):®
i1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section T below.
? For purposes of this form, an RPW is defined as a tributary that is not 2 TNW and that typically flows vear-round or has continuous flow at least

“seasonally™ (e.g., typically 3 months).
* Supporting documentation is presented in Section I I7.



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITI.A.1 and Section II1.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IILLA.1 and 2 and Section IIL.D.1.; otherwise, see Section IILB below.

1. TNW
Fdentify TN'W:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continmzous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial} flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section I11.D.4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evalueation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section INEB.2 for any onsite
wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whethér a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWS5 that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: ist
Drainage area: :
Average annual rainfall:
Average annual snowfall; inches

(iiy Physical Characteristics:
(a) Relationship with TNW:
L1 Tributary flows directly into TN'W.
[T Tributary flows through P4

Project waters are 1
Project waters are
Project waters are
Project waters are i?
Project waters cross or serve as state houndaries. Explain:

Identify flow route to TNWS:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natuzal
[ Artificial (man-made). Explain:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary &, which flows through the review area, to flow into tributary b, which then flows into
TNW.



[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes:

Primary tributary substrate composition (check all that apply):

[[] silts 1 Sands [] Concrete
[] Cobhbles [ Gravel ] Muck
[ Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/r]ﬁle/pool complexes. Explam:
Tributary geometry: Pie

Tributary gradient (approxmaie average slope): %

{c) Flow: o
Tributary provides for: Piek Lisi

Estimate average number of flow events in review area/year: Pick st
Describe flow regime:
Other information on duration and volume:

Surface flow is: PickEist. Characteristics:

Subsurface flow: Bi . Explain findings:
[ Dye (or other) test performcd

Tributary has (check all that apply):
[[] Bed and banks
] OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank [ ] the presence of litter and debris
[T changes in the character of soil [l destruction of terrestrial vegetation
[ shelving 1 the presence of wrack line
[[] vegetation matted down, bent, or absent [1 sediment sorting
L] J
O

leaf litter disturbed or washed away scour
sediment deposition [ _multiple observed or predicted flow events
[] water staining ] abrupt change in

plant community
[] other (list):
1 Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): ‘
£l High Tide Line indicated by: ] Mean High Water Mark indicated by:
{71 oil or scum line along shore objects {1 survey to available datum;
[ fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [1 vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii}  Chemical Characteristics:
Characterize tributary {e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

{iv) Biological Characteristics. Channel supports (check all that apply)
Riparian corridor. Characteristics (type, average width):
[[1 Wetland fringe. Characteristics:
] Mabitat for:
[ ] Federally Listed species. Explain findings:
] Fishv/spawn areas. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows
underground, or where the OITWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
wnrelated o the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Thid.



[T Other environmentally-sensitive species. Explain findings:
[T Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TN'W that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Propertics:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) General Fl 1at10nshlp w1th Non-TNW:

Surface flow is: Pii
Characteristics:

§t. Bxplain findings:
[ Dye (or other) test performed:

A{c) Wetland Adjacency Determination with Non-TNW;
[] Directly abutting
[[] Not directly abutting
[[] Discrete wetland hydrologic connection. Explain:
[ Ecologicai connection. Explain:
[l Separated by bermy/barrier. Explain:

{d) Proximity (Relationship) to TNW
Project wetlands are ¥ i river miles from TNW.
Project waters are
Flow is from:
Estimate approximate loca‘uon of wetland as within the B

e

ast floodplain.

(iiy Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland suppoerts (check alf that apply):

[l Riparian buffer. Characteristics (fype, average width): ;
[l Vegetation type/percent cover. Explain:
[T Habitat for:

[ Federalty Listed species. Explain findings:

[1 Fish/spawn areas. Explain findings:

[] Other environmentally-sensitive species. Explain findings:

. [ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Rick st
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Direcily abuts? (Y/N) Size (in_acres) Directly abuts? (Y/N)

Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION




A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or bielogical integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the fributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TN'W). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pellutants or flood waters reaching a TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nuirients and
organic carbon that support downstream foodwebs?

+  Does the tributary, in combination with its adjacent wetlands (if any). have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur shuﬁld be
documented below:

1. Significant nexus findings for non-RPW that has ne adjacent wetlands and flows directly or indirectly into
TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly inte TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of jts adjacent wetlands, then go to Section IJ1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RFW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section [1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (it}, Or, acres.
i Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where {ributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: The unnamed tributary to Reed Creek is a blue line stream on the USGS
topographic map, NC-Asheville Quad which in Nerth Carolina means it flows more than 3 months out of the year
making it a perennial stream.

i Tributaries of TNW where tributaries have continuous flow “seasonally” {e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that

tributary flows seasonally: .

Provide estimates for jurisdictional waters in the review area (check all that apply):
I Tributary waters: 155 linear feet 4 width (ft).
Other non-wetland waters: acres.

Identify tvpe(s) of waters:

3. Non-RPWs* that flow directly or indirectly into TNWs.
E3 Waterbody that is not a TN'W or an RPW, but flows directly or indirectty into 2 TN'W, and it has a significant
nexus with a TNW is jurisdictional, Data supporting this conclusion is provided at Section II.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
2 Tributary waters: linear feet width (ft).

¥See Footnote # 3.



1 Other non-wetland waters: acres,
Fdentify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
i1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RP'W: '

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section 1B and rationale in Section IIL.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres. |

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
. Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conelusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area:. acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant ncxus with a TNW are jurisdlctlonaf
Data supporting ihis conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Tmpoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.8.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.

: from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

2t Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce,

[J Prior to the Tan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
- solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

EZ  Other: (explain, if not covered above): .

*To cbmp[ete the analysis refer o the key in Section [ILD.6 of the Instructional Guidebook.

0 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos,




Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, sireams): linear feet width (fi).

Lakes/ponds: acTes.

2l Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres,

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply}):
bl Non-wetland waters (i.€., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.
=1 Other non-wetland waters: acres. List type of aquatic resource:
B Wetlands: acres.

SECTION IV: DATA SOURCES.

A, SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

["] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters” study: .

U.8. Geological Survey Hydrologic Atlas:

[} USGS NHD data.

[T USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name:NC-Asheville.

i USDA Natural Resources Conservation Service Soil Survey. Citation:

t National wetlands inventory map(s). Cite name:

State/I.ocal wetland inventory map(s):

. FEMA/FIRM maps:

| 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929}

| Photographs: [_] Aerial (Name & Date):

or [] Other Name & Date):
Previous determination(s). File no. and date of response letter:
%t Applicable/supporting case law:
| Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section TV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVYED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: ¢ £ JS. Aw ~R A '/# ‘ Sf w- 2014004 £

ASHEVILLE REGULATORY FIELD OFFICE
US Army Corps of Engineers

151 Patton Avenue, Room 208

Asheville, North Carolina 28801-5006

APPLICANT:

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Sandy Porter Rd Site
State:NC County/parish/borough: Mecklenburg  City: Charlotte
Center coordinates of site {lat/long in degree decimal format): Lat. 35.1685 © N, Long. 80.9579 ° W,
Universal Transverse Mercator: 17
Name of nearest waterbody: Steel Creek

Narme of nearest Traditional Navigable Water (TNW) Into which the aquatic resource flows: Catawba River

Name of watershed or Hydrologic Unit Code (HUC): 03050103: Lower Catawba

_‘ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...)} are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
73 Office (Desk) Determination. Date:

{4 Ficld Determination. Date(s): 01/16/2014

SECTION IJ: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act {RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Reguired]

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for usc to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

ng “waters of the U.S” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
| TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly info TNWs
Wetlands directly abutting RPWs.that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNW's
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or ACTCS.
Wetlands: acres.

' Boxes checked below shall be supported by completing the appropriate sections in Section I below.
% For purposes of this form, an RPW is defined as a tributary that is nota TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).



¢. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Areas of the site with contour crenulations were assessed in the field and determined not to contain all three
parameters of a jurisdictional wetland or jurisdictional RPW indicators, based on field determinations applying the
1987 Wetland Delineation Manual, Eastern Mountain and Piedmont Regional Supplement, OHWM, and stream
determination data forms.

} Supporting documentation is presented in Section IILF.



SECTIONIII: CWA ANAILYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section I11.A.1 and Section IFL.D.1. enly; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 1II.A.1 and 2
and Section 111.D.1.; otherwise, see Section III.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapamos have been met.

The agencies will assert jurisdiction over non-navigabie tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law,

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JI} request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.I for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IT1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size:
Drainage area:
Average annual rainfall: 43 inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW;
[J Tributary flows directly into TNW.
[ Tributary flows through Pii tributaries before entering TNW.

Project waters are
Project waters are |
Project waters are |
Project waters are Bick

Project waters cross or serve as state boundaries. Explain:

Tdentify flow route to TNW®;
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TN'W.



(b) General Tributary Characteristics {check all that apply):
Tributary is: [ Natural
[C] Artificial (man-made). Explain:
[] Manipulated (man-aitered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:  feet
Average side slopes:

Primary iributary substrate composition {check all that apply):

[ silts [7] Sands [ Concrete
[ Cobbles [ Gravel ] Muck
[ ] Bedrock [] Vegetation. Type/% cover:

1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, stoughing banks]. Explain:
Presence of run/riffle/poot lexes. Explain: .

Tributary geometry:
Tributary gradient (approximate average slope): Yo

{¢) Flow:
Tributary provides for: |
Estimate average number of flow events in review area/year: |
Describe flow regime: .
Other information on duration and volume:

Surface flow is: . Characteristics:

Subsurface flow: ; . Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

] Bed and banks

1 oHwMS® (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leat litter disturbed or washed away
sediment deposition
water staining
other (list):
I Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

SCOUF

multiple observed or predicted flow events
abrupt change in plant community

0
OOO0O000

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction {check all that apply):
4] High Tide Line indicated by: b4 Mean High Water Mark indicated by:

[ oil or scum line along shore objects L] survey to available datum;
["] fine shell or debris deposits (foreshore) [] physical markings;
[1 physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iiiy Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, ete.),
Explain: .
Identify specific pollutants, if known:

A patural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break.
oo

Ibid.



3.

(iv) Biological Characteristics, Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 wetland fringe. Characteristics:
[ Habitat for:
[l Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

() Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: £ic Explain:

Surface flow is
Characieristics:

Subsurface flow: P f Explain findings:
[ bye (or other) test performed

(¢) Wetland Adjacency Determination with Non-TNW;
[ Directly abutting
[ Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationshi
Project wetlands are ]
Project waiers are |
Flow is from: |
Estimate approximate locatlon of wetland as within the

(ii) Chemical Characteristics:

t floodplain.

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality, general watershed

characteristics; ctc.). Explain:
Identify specific pollutants, if known:

(iii) Bielogical Characteristics, Wetland supports (check all that apply):
[ Riparian buffer. Characteristics {type, average width):
[0 Vegetation type/percent cover. Explain:
[J Habitat for:
[ Pederally Listed species. Explain findings:
[1 Fist/spawn areas. Explain findings:
[T Other environmentally-sensitive species. Explain findings:
[} Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if an)
All wetland(s) being considered in the cumulative analysis: P

Approximately ( ) acres in total are being considered in the cumulatlve analysis.



For each wetland, specify the following:

Directly abuts? (Y/N} Size {in_acres) Directly abuis? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands, It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

#  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

& Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nuérients and organic carbon that
support downsiream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inchusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section TILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check alf that apply and provide size estimates in review area:
TNWSs: linear feet width (), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that tflow directly or indirectly into TNWs.

Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typicatly three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section TIL.B. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
| Tributary waters: linear fect width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Nr:gn-RPWs8 that flow directly or indirectly into TNWs.
[} waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section 111.C,

Provide estimates for jurisdictional waters within the review area {check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

TIdentify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
i Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

[ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

| Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section HLB and rationale in Section 1T1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TINWs,
[E1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with 2 TNW are jurisidictional. Data supporting this
conclusion is provided at Section 111.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional, Data supporting this
conclusion is provided at Section L.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E helow).

E. ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes,

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for mdustrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Ldentify water body and summarize rationale supporting determination:

¥See Footnote # 3.

¥ To complete the analysis refer to the key in Section 1HL.D.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area {check all that apply):

Tributary waters: linear feet width (ft).
‘ Other non-wetland waters: acres.
Identify type(s) of waters;

=1 Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, thesc areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isclated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment {check all that apply):

Non-wetland waters (1.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
‘Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a hndmg is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
. Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES. : i

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
X3 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
| U.S. Geological Survey Hydrologic Atlas
[.] USGS NHD data.
[1 USGS 8 and 12 digit HUC maps.
%] U.S. Geological Survey map(s). Cite scale & quad name:1:24K_- Charlotte West (NC) .
. USDA Natural Resources Conservation Service Soil Survey. Citation:Natural Resources Conservation Service
Web Soil Survey URL: http://websoilsurvey.nres.usda. gov.
| National wetlands inventory map(s). Cite name:
| State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
| Photographs: [X] Aerial (Name & Date):Sandy Porter Rd Site_Aerial Location Map 121213.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scieniific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



- APPROVED JURISDICTIONAL DETERMINATION FORM
U.5. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JI) Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 19, 2014

B. MSTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00464, Sandra Wheeler Stinnett

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Madison City: Mars Hill
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.865401,
-82.458365

Universal Transverse Mercator:
Name of nearest waterbody: Crooked Creck
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River
" Name of watershed or I{ydrologic Unit Code (HUCY): 06010105
X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
] Check if other sites (e.g., offsite mitigation sites, disposal sites, efc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office {(Desk) Determination.. Date: 3-18-2014
-] Field Determination. Date(s):

SECTIONI1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

& “navigable waters of the U.5.” within Rivers and Harbors Act (RHA) Junsdlct[on (as defined by 33 CFR part

329) mmthc review area, [Required)
23 Waters subject lo the ebb and flow of the tide.
| Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There j}g; s “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired)|

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow direcily or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow direcily or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated weflands

b. Identify (estimate) size of waters of the U.S. in the review arca:
Non-wetland waters: 60 linear feet: 3 width (ft} and/or acres,
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: I
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
fiEl  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT helow.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” {c.g., typically 3 months).

3 Supporting documentation is presented in Section TILF.



The agencies will assert jurisdiction over TN'Ws and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IIE.A.1 and Section IILD. 1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section IILD.1.; otherwise, see Section IILLB below,

1. TNW
Identify TN'W:

Summarize rationale supporting determination:

2.  ‘Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section surnmarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section TILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

1f the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section HILEB.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section HIL.B.3 for all wetlands adjacent fo that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section ITLC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size;
Drainage area: H
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(2} Relationship with TNW;
[ Tributary flows directly int
[ Tributary flows through §

ibutaries before entering TN'W.

£ river miles from TNW.
Sist river miles from RPW.
acrial (straight) niles from TN'W.
Tast aerial (straight) miles from RPW.

T serve as state boundaries. Explain:

Project walers are ¥
Project waters are
Project waters are
Project waters are
Project waters cros

3

Identify flow route to TNW>:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: (] Natural
[T] Artificial (man-made). Explain:

1 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West. .

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TN'W.



[J Manipulated (man-altered). Explain:

Tributary propertics with respect to top of bank (estimate):
Average width: feet
Axverage depth: feet
Average side slopes: PiekilisL.

Primary tributary substrate composition {check all that apply):

[ silts [ Sands [ Conerete
] Cobbles O Gravel [ Muek
[ Bedrock [] Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/ritfle/pool complexes Explain:

Tributary geometry: PielcEist
Tributary gradient (approximate average slopek: %

{c) Flow:
Tributary provides for: #igkfis
Estimate average number of flow events in review area/year: ]
Describe flow regime:
Other information on duration and volume:

Surface flow is: ]

Subsurface flow: Bigkelast. Explain findings:
[ Dyve (or other) test performed:

Tributary has (check all that apply):
[7] Bed and banks
1 OHWM? (check all indicators that apply):
{7 clear, natural line impressed on the bank
1 changes in the character of soil
[ shelving
{71 vegetation matted down, bent, or absent

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

o

[ leaf litter disturbed or washed away scour
{1 sediment deposition multiple-observed or predicted flow events
[0 water staining L] abrupt change in

plant community
[] other (list):
[ Discontintous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): _
& High Tide Line indicated by: F1 Mean High Water Mark indicated by:
’ [1 oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits {foreshore) [_] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (kist):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv} Biological Characteristics. Channel supports (check all that apply):
[] Riparian corridor. Characteristics (type, average width): ;
[0 Wetland fringe. Characteristics:
[0 Habitat for;
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:

#A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the CHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and befow the break.

“Thid.



[[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(2} General Wetland Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain;
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain;

(b} General Flow Relationship with Non-TNW:;

Flow is: PleEE

(¢} Wetland Adjacency Determination with Non-TN'W;
[] Directly abutting
[1 Not directly abutting
[1 Discrete wetland hydrologic connection. Explain:
[ ] Ecological connection. Explain:
[ ] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are P river miles from TNW.
Project waters arc acrial (straight) miles from TN'W.
Flow is from:
Estimate approximate location of wetland as within the £

t floodplain.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; ete.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ Vegetation type/percent cover. Explain:

[] Habitat for:
[[] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings: .
[] Other environmentalty-sensitive species. Explain findings:
(] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any) .
All wetland(s) being considered in the cumulative analysis: Pik
Approximately ( ) acres in total are being considered

he cumulative analysis.

For each wetland, specity the following:

Directly abuts? {Y/N) Size (in acres) Directly abuts? {Y/N)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

Size (in acreg)



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Cousiderations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects om the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or o reduce the amount of pollutants or flood waters reaching a TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to

Section LD

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINPINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY): ' .

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft}, Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly inte TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Crooked Creek is a blue line stream on the USGS topographic map, NC-
Barnardsville Quad which in North Carclina means it flows more than 3 months out of the year making it a

perennial stream.

Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section ITLB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 60 linear feet 3 width (f).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
£ Tributary waters: linear feet width (ft).

*See Footnote # 3.



i Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
= Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

| Wetlands directly abutting an RPW where tributaries typicalty flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section I11.DD.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

0. Wetlauds adjacent to non-RPWs that flow directly or indirectly into TNWs.

{2l Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusien is provided at Section ILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
£l Demonstrate that impoundment was created from “waters of the U.S..”
Demonstrate that water meets the criteria for one of the categories prescnted above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCEUDING ISCLATED WETLANDS, THE USE,
DEGRADATION OR PESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

E which are or could be used by interstate or foreign travelers for recreational or other purposes.

{1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

+ which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Lzl Tributary waters: linear feet width (ft).
Eil Other non-wetland waters: acres.

Identify type(s) of waters: .
F Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
2} Il potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
- Review area included isclated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule”™ (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

¥ To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA. jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agricuiture), using
bcst professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): lincar feet width (ft).

Lakes/ponds: ‘acres.

Other nen-wetland waters: acres. List type of aquatic resource:
ﬁ Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

7] Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).
2] Lakes/ponds: acres.

it Other non-wetland waters: acres. List type of aguatic resource:

21 Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {(check all that apply - checked items shall be included in case file and,

B.

where checked and requested, appropriately reference sources below);
‘ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
% Data sheets prepared/submitted by or on behalf of the applicant/consultant,
1 Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[ USGS 8 and 12 digit IUC maps. '
B& U.S. Geological Survey map(s). Cite scale & quad name:NC-Barnardsville.
8 USDA Natural Resources Conservation Service Soit Survey. Citation:
$21 National wetlands inventory map(s). Cite name:
: State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodcctlc Vertical Datum of 1529)
Photographs: [ ] Aerial (Name & Date):
or [] Other (Name & Date):;
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:

Applicable/supporting scientific literatuze:
Other information (please specify):

"ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the ID Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 13, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014- 00465, Schenck Family
Conservancy, Alexander L. Schenck

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located in the Green River

Preserve on SR1114, near Tuxedo, n Henderson County,

State: NC County/parish/borough: Henderson, NC City: Flat Rock

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.1649096 N, -

§2.5873651W

Universal Transverse Mercator:

Name of nearest water body: UT to Green River

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows:

Name of watershed or Hydrologjc Unit Code (HUC): Upper French Broad NC-Tenn 60101035

Pl  Check if map/diagram of review area and/or potential jurisdictional arcas is/are available upon request.

2] Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination, Date:
4] Field Determination. Date(s): December 4, 2013

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There ’fi “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Reguired)

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

Are “waters of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

I. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply)

TNWs, including territorial seas

Wetlands adjacent to TNWSs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 30 linear feet: 1 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: f
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*®

! Boxes checked below shall be supported by completing the appropriate sections in Section 1T below.
* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
Jjurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IILA.1 and Section IIL.D. 1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections III.A.1 and 2 and Section ITL.D.1.; otherwise, see Section IIE.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards fer jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perenrial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JI
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section ITI.B.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area: ‘ 31
Average annual rainfall: inches
Average annual snowfall: inches

{ii) Physical Characteristics:
{a) Relationship with TNW:
[ I Tributary flows directly into TNW.
(] Tributary flows through Bi8REEST tributaries before entering TNW.

Project waters are Pig
Project waters are i
Project waters are Ei
Project waters are ] it aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:

* Supporting documentation is presented in Section TILF.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West,

* Flow route can be described by identifying, e g, tributary a, which flows through the review area, to flow into tributary b, which then flows into
INW.



Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: T Natural
[ Anificial (man-made). Explain:
(1 Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: fect
Average depth: feet
Average side slopes: Pig

Primary tributary substrate composition (check all that apply)

[ silts [T sands [ Concrete
] Cobbles ] Gravel [J Muck
] Bedrock [L] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/riffle/ omplexes. Explain:

Tributary geometry: 1 i

Tributary gradient (appro mate average slope): %
(¢) Flow:

Tributary provides for: PR Tist

Estimate average number of flow events in review area/year: Bit
Describe flow regime:

Other information on duration and volume:

L g
i

Surface flow is: List. Characteristics:

Subsurface flow: Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
] OHWM® (check all indicators that apply):
[] clear, natural line impressed on the bank [ ] the presence of litier and debris
[] changes in the character of soil [J destruction of terresirial vegetation
[7 shelving [ the presence of wrack line
[[] vegetation matted down, bent, or absent [ ] sediment sorting
[] leaf litter disturbed or washed away
[

1 scour
sediment deposition [l multiple observed or predicted flow events
[ water staining O abrupt change in

plant community
[0 other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: Mean High Water Mark indicated by:
1 oil or scum line along shore objects [[] survey to avaitable datum;
[ fine shell or debris deposits (foreshore} [ ] physical markings;
[] physical markings/characteristics [T vegetation lines/changes in vegetation types.

] tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

SA natural or man-made discontinuity in the OH'WM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over arock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"hid.



[] Riparian corridor. Characteristics (type, average width):
[T Wetland fringe. Characteristics:
1 Habitat for:
[] Federally Listed species. Explain ﬁndmgs
[ ] Fish/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings: )
[T Aquatic/wildlife diversity. Explain findings: . . i

- Characteristics of wetlands adjacent to nen-TNW that flow directly or indirectly inte TNW

(i) Physical Characteristics:
(a) General Wetland Chdracterlstlcs
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General F }ow Relatlonslnp with Non-TNW:

Subsurface flow: ,. Explain findings:
1 Dye (or other) tost performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ 1 Directly abutting
I ] Not directly abutting
- [] Biscrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(dy Proximity (Relationship) to TNW
Project wetlands are | { river miles from TNW.
Project waters ar
Flow is from: Pielt Eist.

Estimate approximate location of wetland as within the |

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ Vegetation type/percent caver. Explain:

[[] Habitat for:
[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
L] Aquatic/wildkife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if a
All wetland(s) being considered in the curnulative analysis: B
Approximately ( ) acres in total are being considered i

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N} Size (in acres)

Summarize overall biological, chemical and physical functions being performed:



C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus incJude, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not selely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the iributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

= [oes the tributary, in combination with its adjacent wetlands (if any), have the capacity 1o transfer nutrients and
organic carbon that support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section [I1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (fi), Or, acres.
-] Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs..
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals n the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.
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Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conelusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 30 linear feet T width (ff).
%} Other non-wetland walers: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.

#See Footnote # 3.



| Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

o tlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

E1 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IIL.B and rationale in Section II1.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. 'Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly sitwated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section [IL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
£l Demonstrate that impoundment was created from “waters of the U.8.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. TSOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

Eil Interstate isolated waters. Explain:
Other factors. Explain;

Tdentify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

S Tributary waters: linear feet width (ft).

Other non-wetland waters: acres.

Identify type(s) of waters:

Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memarandum Regarding CWA Act Jurisdiction Following
Rapanos.



|:| Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, wlhere such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakcs/ponds acres.

Other non-wetland waters: _ acres. List type of aquatic resource:

Wetlands: acres,

Provide acreage estimates for non-furisdictional waters in the review area that do not meet the “Significant Nexus” standard,
whcre such a finding is requlred for jurisdiction (check all that apply):
Non-wetland waters (i.e., rivers, streams): linear feet, width (11).
Lakes/ponds: acres.,
! Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appiopriately reference sources below):
B4 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
| Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[1 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.8. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[ 1USGS 8 and 12 digit AUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Standingstone Mountain.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
..... | FEMA/FIRM maps:
i 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
B Photographs: [X] Aerial (Name & Date): UNK.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

i
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPRO\’L‘D JURISDICTIONAL DETERMINATION FORM
US. Army Corps of Engmeers

This form should be completed by following the instructions provided in Section IV of thic JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION - , l
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATIUN(J:}):‘Z/( g IL{’

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:S U/~ A0 IL,L -0b 45"7 /UCDN’/ %W 3 jﬁ/

€. PROJECT LOCATION AND BACKGROUND INFORMATION Bridge 359 on SR 1531 (Lec Road) {7 IZJS’5 | / Ly ¢
Stater NC County/parish/borough; Haywood City: Clyde.
Center coordinates of site (lat/long in degreé decimal format): Lat. 35:53231° N, Lorig: 82.93056° W.
Universal Transverse Mercator:
Name-of nearest: wﬁerbody U’I to Plgccm Ru er (Class C)

‘Name of niearest Traditi

N'ime of w atcrshcd or Ilydro!oglc Unit Cndc (HU(,) 06010 IOGOKOOM)

41 Check if map/diagram of review-area and/or potential jurisdictional areas:is/are available upon request.

[] Chieck if ather sites (¢.g.; offsite mitigation sites, disposal sites; ¢i¢... )y dre sssociated with this action and are recorded 6n a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY
ZZ_&_ Office (Desk) Determination. Date; October 11,2013 SW{
Field Determination. Date(s): November 29,2011 U & 3 ] IX/

SECTIONII: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION..

10 “navigable waters of the U5, * swithin Rivers and Harbors Act (RHA) 1unsdiction (as-defined by 33 CFRpar('329) in the

review area. [Reqzm ed]

Waters subject to the ebb and flow of the tide.

i Waiters are picsently used, of have been used i the past, ormay be:susceptible for use 10 transport infétstate or farclgn commierce:
Explain:

‘B.. CWA:SECTION 404 DETERMINATION OF JURISDICTION.

g

¢ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

I. Waters ofthe US.
A, !mhcatc presence. of waters of US! in review area (check all that ‘\pplv}
TNWs, ingluding territorial seas
Wetlands adjacent to TNWs
Relatively permanent w aters? (RPWs) that flow directly or indirectly into TNWs
Nnn—RP\\‘s that tlow dmc! Iy or mdlrcctiy mto TN\\'s
‘Wuthndq 1d1acent to but-not dm.ct!v 1buttmg RPWS e ﬂow chrectly or mdxrecily fito (NW s
“Wetlands adjacent to-non-RPWs that flow dmctly ar mdlrcctly into TNWs
Impoundments of jurisdictional waters
isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S, in the review area:
© Nonswetland waters: 200 linear feet: width () 7andfor  acres,
Wetlands:  acres.

¢, Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM. (if knowir):

2 Non -regulated watershvetlands (chieck if 1pphcqble)
7] Potentially jurisdictional waters andfor wetlands were assessed within the review area and determined to benot Junsdlcuonal
Explainy .

! Boxcs checked belou shall be supported by complcuna theiappropriate sections in Section I below.

2 For piirposes of this forri, ait RPW is definied as a tributary that 15 not a TNW and that typically flows year-roimd or has continuous flow atleéast-“séasonally”
{e.g., typically 3 months); ,

* Supporting documentation is presented in Section {ILF.
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‘SECTION I11: CWA ANALYSIS

TNWs AND WETLANDS ADJACENT TO TNWs

Tlre agencies will assert jurisdiction over TNWs and wetlands: adjacent o TNWs. Iftheaquatic resourceisa TNW, complete
Seetion TILA.1 and Section 11.D.1. only; if the aquntic resouice is a wetland adjacént to'a TNW; complets Sections ITLAL1 and2
and Section IIED. L otheérwise, see Section TILB below:

1. TNW
Identify TNW:

Summarizé rationale sipporting deterinination:

2. Wellandadjacent to TNW
Summariz¢ rationalé supporting conclusion that wi ethand s adyxcant

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section suninigrizes mfurm‘itmn fegar ([mg clisrdcteristics of the tributary and its-adjacent wethinds, if any,.and it lelps
determine whether or not the standards for | juvisdiction established under Rapanos have been niet,

‘The ngenicies will assert jurisdiction over non-navigable téibutavies of TNWs where the tributaries are v elatively permanenit
smtets" (R?Ws}, i.e, trtbutfu :es that t\’]llC'lle ﬂaw yc*\;-mund or Imve contumous i’law at lenst scascna!iy (e,g o t_', pl(“‘E"V 3
(pcl cunm!) ﬂov' sk:p to Secﬁon 1ILD.2. i the aqm\tac respurce is a \setiand div ectl} abuttmg At lbut‘«’{r) with pﬂenmal ﬂow
skip to Section TILD.4,

A wetland thatis:adjacent to but that.does not directly abut an RPW requives-a significant nexus evahmtmn. Cor ps districts.and
EPA regionsw ill include in tlie record any available diiformation: that decuments theexistence of a srgmﬁcant nexus between a
relatively permanent{ributary:that is not perennial (and its.adjacent wetlands if any) sisd.a traditional navigable water, even
thongli 2 significant nexis finding is not required asa mattér of law.

1f the waterbody® is ot an RPW, oy & wetland direetly abutting an RPW, a JD will réquire wdditmnal data te determiiie ifithe.
waterbody has a significant nexus with a TNW. If the tributar v has.adjacent wetlands, the significant nexus evaluation must
consider-the tributary in-combinntion with all of its adjacent wetlands. This significant niexsis evaluation that conbines; for
analytical purposes, the tributary aind a!! of its-adjacent wetlauds is used witether the review area identified in the JD request is
the tributar ¥, orits’ adjgcent wetlands, or Doth. If the JD covers a tribintar y with adjacent wethands; complete Section TILB.1 for
thetributary, Seetiow 1L B2 for any onsite wetlands, and Section TILB:3 for-all wetlands: adjacent to that trlbumrv both ansite
and offsite. The.deterinination wiiether ¢ significant nexus exists is determined in Section HL.C below,

1. Chavacteristics of ion=TNWs hat flow directly or indirectly into TNW

(i) General Avea Coy
Watershed size:
Drainage area;.
Averdge amiual rainfull:  dnches.
Average annual snowfall:  inches

(i) Physieal Characteristics:
{a) - Relationship with TNW:
] Tributary flows directly into TNW.
I:f Tributary flows through I ¢ tributaries before enfering TNW,

river riiles from TNW,

river miles ffom RPW.

Project waters'are aerial (s!r‘nght) wiles from TNW;
Project-waters are aerfal {straight) miles from RPW,
Project ivaters cross of serve as state hqundqncx, Explain:

Project waters are P
Project waters are

Identify flow rotite to TNW?:
Tributary streanvorder, if knowny

* Note that the Instructional Guidebook contains additional informalion:regarding swales, difohes; washes, and crasionial features generally and in the arid

West, o ‘
*Flow route can be deseribed by identif ying,cg,, tributary a, which flows through the review area, 1o flow into tributary b, which then flows.into TNW,




{b) Géneral 'Fnbutmy Chiracteristics {check all that applyl:
Ty ibutary is: ] Natural ) )
] Artificial (iman-made). Explaini
I Manipulated (man-altered). Explain:

Tributary propertics with respect to top of bank {estimate}:
Avcr’tge width:  feet
Average depth:  feet
Average side slopes: Pic

Primary tribitiry subistrate composition (eheck ail that applyy:

] Silts {CF'Sands D Conerete
[ Cobbiles 1 Gravel 1 Muck
[ Bedrock: [j Vegetation. Type/Y-cover:

other. Explain: .

Tributary condition/stability [e.g., highly croding, sloughing: bauks} Explain:
Presence of run/riffle/pool complexés. Explain:

‘Tributary geometry:
Tributary gradient {approximate average slape): %

{¢} Flow:
" “Tribitary provides for: P 1 _
_Estimate average aiumber of flow events in review 1rt.aivem
Describe flow regime:
Other information on dumtmn and volume::

Surface flowis: P - Characterigtics:

Subsurfacé flow: ist. Explain fndings:
E]D}fe (or other) test perforied::

Tributary has (check all that'apply):
[T Bed and banks
[ OHWM® (check all indicators that apply):

miilti pic obiserved or predicted flow events
abrupt change in-plant comnninity

sediment déposition
{1 water staining
- [ oer listy:
[ Discontinuosis QOHWM.” Explain:

[ clear, natisal lineimpressed onthe bank [ the presence of litter-and debris
[} changes in the characterof'soil [] destruction of terrestrial vegetation
[ shetving’ [0 the presence of weack litie
L] vegetation matted down; bent, orabsent. ] sedimentsorting
g feaf litter disturbed of washed away g seonr

0

1f Tactors other thai the OHWM were used (o defermine latéral extent 60 CWA jurisdiction (check all thatapply):

[ High Tide Line indicated by: - Meait ngh Water Mark indicated by:
[1 -0t or scum Jine along shore abjects [ sury ey to 'wallabie datuny;
[ fine shell or debris deposits (foreshore) [ physical markings;
L] physical markings/characteristics D vegetation Imes’!clnnges in vegetation types.

‘E] tidal gauges
[ other (listy:

(iii} Cheinical Characteristics:
Characterize tributary (e.g., water coloris: clear, discolored, oily filmy water: quality; general watershed characteristics, ete.).
Explain: .
[dentify specific pollutants, if known:

CA natural or mansmade discontinuily in the OHWM does o} neeessarily sever Jurisdicﬁon (e, where the streami-temiporarily flaws underground, or where

the OHWM has been removed by dm elopment.or agriculuiral pmatlces) Where there is a break in the OHWM that is unrelated 10 the walerbody's flow
reffimc {e., flowover a rack outeropor through a culvert); the-agencies will look-for indicalors.of flow above and below the break.
"ibid,




(ivy Bmlog;ml Characteristics. Chammelsupports{chieck all that apply):

Riparian corridar. Charatteristics {type,average w;d{h)
{1 Weiland fringe. Characleristics:
"] Habitat fort

] chcmliy Listed species.. Explain i indings: . .
o ish/spawn areas. Explain findirgs:
[ Otlier environmental Iy-Sensitive species Explain fitidings:
3 Aquatic/wildlife diversity. Explain findings:

a

2. Characteristics of wetlands adjaeent to non-TNW hat flow directly or indirectly info TNW

{iy Physical Characteristics:
{ay General Wetland Characteristics:
 Properties;
Wetland'size:  aerés
Wetland type.. Explain:
Wetland quality. Explain: .
Project wetlands cross-or serve as stateboundaries, Explain;

(b} General Flow Reiatmnshm with Non=TNW:
Flow is [, Explain;

Surface flowis:
Chardcteristic

Subsurface fow: ] f. Explain findings:
[I'Dye (ot other) fest performieds .

Y

{¢} Wetlaiid Adjacericy Determination with Non-TNW!
[ Directly abutting
. Not directly abutting
[] Discretewetland. hydm[ngw connection. E‘(;)hm .
[ Ecological connection, Bxplain:
[1 Separated by bernybatricr. Explaing

(@) b
Project wetlands ave
Project waters a
Flow is fron
Estimate approximate: location of wetland as within the

river miles from TNW.
aerial (straighty:miles from TNW,

E1loodplain,

{ii) Chemical:Characteristics:

Clwram.ruc wetland: systun {e.z., walter colar is'clear, brows, oil-{ilny on.surface; water thty gcneral waterslied,
actetistics; ete.) 'Explain: .
It{umlv specilic pollatants, i known; .. .

(iiiy Biological Char actcn lSt!L‘S. Wetland supporfs (eheck all that f\pp[}):

Riparian bufter: Characterisfics (iypes averagewidth):

] Vegetation type/percent cover, Explain:

71 Habitat for:
L] Federally Listed species. Explain findings:
T Fish/spawn areas. Explain findings:
[} Other-enyironmentally-sensitive species. Explain: ﬁndmgs
[} Aquatic/Avildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (ifany)
All wi Cl[‘iﬂd(ﬂ) being considered in the cumulative analysis: Pic
Approximately ( ) acres in total are being considered in the cumulative analysis.




Far each wetland, specify the: following:

Dircetly-abuts? (Y/N}. Size (in acres) ‘Direetly abuts? {Y/N) Size(inacres)

Sutnniarize overall biological, chemical and physical fanctions being perforseds

C. SIGNIFICANT NEXUS DETERMINATION

A signiﬁcfmt nexus analysis will assess the flow characteristies and Tunctions of the tributaiy itsell and thie functions performed
by.any wetlands adjacent to the:tributary fo determine if they signifieantly affect the chemical, physical, and biologicalintegrity
of ' TNW, For each of the following situations, a significant iexus exists'if the tributary, in cambination with all of its adjacent
wetlands, lias nore than.a speculative or insubstantial effect on the chemieal, physieal, and/or biological integrity of a TNW.
Considerations when evahntmg significant nexas include; but are not limited fo the volume, dupation; and i‘rcquencv of theflow
of water i the t |bu:'n5 and ifs proximity toa TNW, and the fiihctions performed by the fributary and all its adjacent

wetlands, Itis nof appropristeto determine significant nexus based solely on any specificthreshold of distance {(e.g; bétween &
tributaty and its '\cijacent swetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies: within or
gutside of a ﬂeodplam is not solelv determinative of significant uexas:

Draw co.u‘ne‘ctions between the féatires documented and the effects on the TNW, a5 identified iu the Rapanes Guidance and

discussed in the Instruetional Guidebask. Factors to consider include, for example;

s Dgoes the tribnitary, in combination with its’adjacent wetlands (if any), have the capacify to carry pollutants or-flood waters to
TNWs, or to reduce: the amount of pollm'mts or flood waters reaching a TNW?

s Does the tributary, in combination with its 'tdjﬂcent wetlands:(if any), provide habitat and Jifecyele support functions Tor ish and
other specics, sich as: feeding, nestinig; spawning; or rearing young for species that aré présentin the TNW?

s Does the tributary; in combination with its adjacent wetlands (if any); have the capacity to'transfer nutiicnts md organic carboii that
support downstream foodwebs?

¢ Does the tributary, in combination withiits-adjacent wetlands (if any), have other relationships:fo. the physical, chemical, or
bm!oglcal integrify of ﬂre TNW?

Note: thie above st of considerations is not inclusive and other fimnctions observed oy kuowi to occurshould be decumented
below:

1 Slgn;f‘ caiit nexus fi ndmgs for non-RPW that has no ':d]mrent wetlands aind flows du'ecth' oi-indirectly mta ’I‘N\Vs. Explai
findings of presence or absence of s%mhc:mt nexus below, based on the tiibutany’itself, then go'to Section IED:

2. Signifieant nexus findings for non-RPW and its ad ljacent wetlands, where the: non-RPW flows divectly or indivectly into
TNWs. Explain findings of pregence orabseiice of significant nexus below, based onthe tribitary In combination with all of its
adjacent wetlands; theii go.10:Section HLD:

3. "Slgmi'cant nexus findings for wetlnnds adjacent to an RPW but that dd not divectly abiit the RPW. Expliin findings of
Presenceon absence of significant nexus below, based on the tributar yin combination with:all ofits adjacent wetlands, thengo to:
Section IED: i

D: DETERMINATIONS OF JURISDICTIONAL FINDINGS: THE SUBJECT WATERSAWVETLANDS ARE (CHECIKCALL
THAT APPLYS:

1. TNWs and AdjacentWetlands. Cheek all thatapply-and provide size estimates i feview area:
I TNWs:  linear feet  width (1), Or,  acres.
| Wetlands adjacent to TNWs:  zeres.:

2.  RPWsthat fiow directly or indirectly into TNWs.

X '}"rlbm'mes of TNWsawhere tributaries ty| pnmlly flow year-round are jurisdictional, Provide data and rationale indicating that 1
(Dmr\nu/d_

tributary is perennial: The Unnamed Tributary to Pigeon River hasa well-defined channeland is shown onthe USGS map.

E Tributaries of TNW where tributarics have continuous flow “seasonally” (e.g.; typically three months each year) are O
flows

jurisdictional. Data supporting this conclusion is:provided.at Section {IL.B. Provide rationale indicating that tributary
seasonallys. .

HosH




Provide estmmk:s for |umdu,tloml wilers m the review arei: {check all ﬁr\t applv)
B Tributary waters: 200 linear feet sidih (7). 7
1 Other non—v.e(hnd waleérs:  acres.;

Identify type(s). of waters:

3, Non-RPWs® that flow divectly or indivectly into TNWs.
Waierbody {hat is niot & TN'W-or an RPW, but flows directly or mdlrcctly inta a TNW, and it has asighificani nésugwith.a
TNW isjurisdictional. Data suppomng this conclusjon’is: pmvldad atSection 111.C.

Provide estimates for jurisdictional waters within‘the review area (check all that apply)y:
Tributary waters:  linearfeef  -width (1Y),
| Othernon-ivetland waters?  ‘acrés;

Identify type(s) of waters:

4. Wetlands divectly abutting an RPW that flow directly or indirectly into TNWs,

\\’etl'mdﬁ dircctly abiut RPW and thiisare, jurisdictional as adj'icmt wetlands;

1 ‘Wetlands directly abuttmg an RPW where tributaries typically flow }eamoun(f "Provide data and rationale
indicating that tribulary is perennial in Section HLD:2, above. Provide rationate itidicating that wetldand is
directly ’ﬂmttmg an RPW: .

‘ 21 Wetlands dircctly abutting an RPW ‘where tribatacies typically flow “séasonal ly ‘Provide data indicating that tributary is
:seasonal in Section LB and rationale in Section 11L.D.2, above. Provide rationale indicating that wetland is directly
abutting it REW:

Provide acreage estimates:for jurisdictional wetlands in the review area;  acres,

Wetlanids adjacent to bt not directly abutfing-an RPW that flow directly or indirectly into TNWs.

Wetlands that'do ot dircetly abut an-RPW, but when considered in combination with the {nbu{'zry to whtich they are adjaceitt
and with similarly situated adjacentswetlands, fiavea significant nexus with a. TNW are jurisidictional. Data: supportmg this
corclusion is provided at Section HI.C,

Provide aéréage estiniates for jurisdictional wetlands in the review gréa:  dcres,

6. Wetlmds adjacent fo non-RPWs that flow divectly orindir ectiy frito. TNWs,

1 “Wetlands adjacent 1o such waters, and have when considered in-combination with 1he tributary to Much they-arc adjacent and
Awith similarly situated adjacent wetlands, fiave a significant nexus with a TNW areg, junsdlclmml Data supporting this
conclusion is provided at Section HI. C.

Provide estimates for jurisdictional swetlands in the reviewarca:  acres.

7. Tmpaundnients of jurisdictional \mtels

As ageneral rule; the 1mpoundment ofa Junsdlcnona[ tributary remains gunsdlctlomi
‘Demonstrate that impoundment was.credted from “waters of the U.S.,™or

‘Demonstrate that water meets the eriteria for one of the categories pre#ented above ( 1-6), or
Démenstrate that water is isolated with a nexus:to commcrce.(seé E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS; INCLUBING ISOLATED WETLANDS, THE USE,
"DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COM‘\IERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY)

swhich-are orcould be used by initérstateror foreign travelers for recreational or other putposes:

from whiclfishor shellfish are or could be taken and sold in inferstate or foreign commerce.

* which'are or could be used for industrial purposes by industries in interstate comimerce,

Interstate isolated waters. Explain:

1 Other factors: Explain:

Identify water Body and summarize rationale supporting defermination:

*See Footnote # 3.
- o complete the analysis refer o the key in Section HLD.6 of the Instructional Guidebook:
 Prior to asserting or declining CWA jurisdiction: based solely on this category, Corps Distiicts witl elevate thie action fo Corps and EPA. HQ for
review cansistent with the process deserihed in the Corps!FPA Memarandunm Regarding CWA Act.Jurisdiction Following Rapanos..




Provide estimates for jurisdictional waters in‘the review area (chieck all that apply):
Tributary waters;  linear féef  width (ft},
Othernon-wetland waters;  gcres,
Identify ty pe(s) of walers: .
[ wWetlands:  acres:

F. NON ~JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
i potumai wetlands were-assessed within the review area, thiese areas did: ot meet the criteriain the 1987 ‘Corpsof Engineers.
Wetland Delineation Manual and/or appropriate Regional Supplements.
[ Reviewarea included isolated waters with no substantial nexus to fterstate (or foreign) commerce. ‘ o
| Priorto the Jan 2001 Supreme Court-decision in “SIFANCC.™ the review-area would have been regulated based solely on'the
“Migratory Bird Rule™ (v BR}.
[ Waiters do not meet the “Signiticant Nexus™ standard, where such a finding is required for jurisdiction. Explain: .

Other: {explain, ifnot covered above), .

Provide acreage estimates for non=jurisdictional waters in the review area, where the sele potential basis of jurisdiction is the MBR.
tuctors {i.¢., presénce of migratory birds, presence of endangered spicies; ise of water for irrigated agricultuie), usitig best professional
judgment {check all that apply):

] Nowswetland watéis (i.¢., rivers; streams):  linedr feet  \widih (f0).

Lakes/ponds:  acres: :

Other non-wetland waters:  acres. List type of aqualic resource:

Wetlands:  acres: '

Pravide acreage estimates for non-jurisdictional \aiérs in thie réview aica that do not méet thé “Significant Nexus™ standard, where such -
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.c., rivers, streams):  linear feet,  -width (ft).

L'ikes/pondsi acres

Other non-wetland waters:  acres. List type of aquaticresourcer .

Wetlands:  acres,

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Dataieviewed for JD (check all that-dpply - checked iterms shiall be inéluded in case file'and, where cheeked

'md requcsk.d apprapriately reférence sources below)::

| Maps, plans, plots or plat submitted {w oron behalf of the '1pphcant/comu[hm'

1 Data sheets pr:.pau.d/sublmlted by or on behalFof the: ﬂp])l:cart!/consulmnt

L1 Office concurs witl data sheets/delineation report.
1 office does ot coneur with data shecs/delingation report.

Data shiects prepared by the Corps: .
Corps navigable waters” study: .
U.S. Geologjcal Survey Hydrologic Atlas: * .
[ USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(ﬁ) Cite scale & quad riame::
USDA Natural Resoureds. Conservation Service Soif Survey, Citation: .
National wetlands itiventory map(s). Cife name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year I*leodphm Elevationis:  (National Geodectic Vertical Datum of. 1929}
Photographs: [ Acrial (Name & DateY, .

or ] Other (Nanie & Date):Project site October 11,2013

Previous determination(s).- File no. and date of response letter:
Apphcabk/suppmtmg case law:
Apphcab!c/supportmg scientific literat

ures
' ‘Other information: (please specify): {/Z /45@61[({ 7”““)

B. ADDITIONAL COMMENTS TOSUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Armiy Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR AFPROVED JURISDICTIONAL DETERMINATION (JD): March 19, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00490, Dean Gouge

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Mitchell City: Bakersville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 36.0126,
-82.1454

Universal Transverse Mercator:

Name of nearest waterbody: Cane Creck

Name of nearest Traditional Navigable Water (TNW)} into which the aquatlc resource flows: Nolichucky River i
Name of watershed or Hydrologic Unit Code (HUC): 06010108 !
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are asseciated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
P4 Office (Desk) Determination. Date: 3-19-2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” w1thm Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part
329)i in the review area. FRequired]
1 Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDPICTION.

 “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] -

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): "
TNWs, including territorial scas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Tsolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 300 linear feet: 15 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: N
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
. Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

Jjurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked befow shall be supported by completing the appropriate séctions in Section III below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” {e.g., typically 3 months). '

* Supporting documentation is presented in Section ITLF.



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IILA.1 and Section ITL.D.1. enly; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections UEA.1 and 2 and Section IILD.L; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

‘This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPW5s), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section TILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section ITILB.1 for the tributary, Section II.B.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determmatmn
whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
" Watershed size:
Drainage area:
Average annual rainfall:
Average annual snowfall: inches

(ii) Physical Characteristics:

(a) Relationship with TNW
[] Tributary flows dlreclly into TNW.

[] Tributary flows through i ot tributaries before entering TNW.

Project waters are ¥ i river miles from RPW.
t aerial (straight) miles from TNW.

Project waters are |
Project waters are RickList aerial (straight) miles from RPW.

SRR M

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream ordet, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[] Artificial (man-made). Explain:
[] Manipulated (man-attered). Explain:

Tributary properties with respect to top of bank (estimate):

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



Average width: feet
Average depth:
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [C] Concrete
[T Cobbles {1 Gravel ] Muck
] Bedrock ] Vepetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability {e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:
Tributary geometry: P

Tributary gradient {(approximate average slope): Yo

w events in review arca/year: B

Estimate average number o
Describe flow regime:
Other information on duration and volume:

Surface flow is: §

. Characteristics:

Subsurface flow: Explain findings:
] Dye {or other) test performed:

Tributary has (check all that apply):

[1 Bed and banks

[1 OHWMS® (check all indicators that apply}:
[] clear, natural line impressed on the bank
[] changes in the character of soil
] shelving
[] vegetation matted down, bent, or absent
[] leaf litter disturbed or washed away

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

I o o

scour
[] sediment deposition multiple observed or predicted flow events
P p p
[ water staining 1 abrupt change in

plant community
[ other (list):
] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
(=] High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits {foreshore) [ physical markings;
[] physical markings/characteristics [ 1 vegetation lines/changes in vegetation types.

[7] tidal gauges
(1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily ﬁlm water quality; general watershed
characteristics, ete.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supperts (check all that apply):
] Riparian corridor. Characteristics (type, average width): .
i1 Wetland fringe. Characteristics:

[]1 Habitat for:
[} Federally Listed species. Explain findings:
[T Fish/spawn areas. Explain findings:
[T Other environmentaily-sensitive species. Explain findings:
[ Aguatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OITWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is

unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.
"Tbid.



(i) Physical Characteristics:
() General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Bick List. Explain:

Surface flow is: |
Characteristics

Subsurface flow: B §€. Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TINW:
[] Directly abutting
F] Not directly abutting
[ ] Discrete wetland hydrologic connection. Explain:
[] Ecological conmection. Explain:
(1 Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are ] t river miles from TNW.
Project waters. 1 aerial (straight) miles from TNW.

Flow is from:

Estimate dpproxnnate location of wetland as within the Pi

s floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[1 Riparian buffer. Characteristics {type, average width): .
[] Vegetation type/percent cover. Explain:
[] Habitat for:
(1 Federally Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings:
[_] Other envirenmentaliy-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the curaulative analysis: E
Approximately ( ) acres in total are being considered in the cumulatlvc analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuis? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biolegical integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between



a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

= Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TN'Ws, or to reduce the amount of pollutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus helow, based on the tributary in
combination with all of its adjacent wettands, then go to Section ITL.D:

3.  Significant nexus findings for wetlands adjacent fo an RPW but that do not directly abut the RPW, Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section [ILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY): :

1. TNWSs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
b4 TNWs; linear feet width (ft), Or, acres. :

| Wetlands adjacent 1o TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

X} Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional, Provide data and rationale
indicating that tributary is perennial: Cane Creek is a blue line stream on the USGS topographic map, NC-
Bakersville Quad which in North Carolina means it flows more than 3 months out of the year making it a
perennial stream. It also supports fish and other aquatic life.

Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g.. typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationate indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):-
Tributary waters: 300 linear feet 15 width (ft).

¢ Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional, Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RP'W that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

§ Wetlands directly abutting an RPW where tributaries typically flow yvear-round. Provide data and rationale
indicating that tributary is perennial in Section ITLD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

#See Footnote # 3.



Wetlands directly abutiing an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section III.B and rationale in Section II1.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

£l Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section HI.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

I3 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general nule, the impoundment of a jurisdictional tributary remains Jumdlctlonal
Demonsirate that impoundment was created from “waters of the 1.5

] Demoustrate that water meets the criteria for one of the categories presentcd above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED {INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):""

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in mterstate COIMMErce.

Interstate isolated waters. Explain:

5} Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that appiy)
Tributary waters: linear feet width (ft).

Other non-wetland waters: acres.

_ Identify type(s) of waters:

Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
=] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engincers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce.
[l Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory hirds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment {check ail that apply):

Non-wetland waters (i.c., rivers, streams): linear feet width (ft).
2l Lakes/ponds: acres.
‘ Other non~-wetland waters: acres. List type of aquatic resource:
Wetlands: ~ acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.



| Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).

- Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and

£l

where checked and requested, appropriately reference sources below):

§ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
2} Data sheets prepared/submitted by or on behalf of the applicant/consultant.

] Office concurs with data sheets/delineation repoit.

[71 Office does not concur with data sheets/delineation report.

Ei| Data sheets prepared by the Corps:
Corps navigable waters” study:

U.S. Geological Survey Hydrologic At[as:
[] USGS NHD data.
[ ] USGS 8 and 12 digit HUC maps.

BI U.S. Geological Survey map(s}. Cite scale & quad name:NC-Bakersville.

USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
3 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
| Photographs: [ Aerial (Name & Date):
or [ Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
| Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM

U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION

A,

B.

C.

REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 19, 2014
DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-080492, Arvin and Eunice Guffey

PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borougli: Buncombe City: Fairview

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.540691,
-82.377394

Universal Transverse Mercator:

Name of nearest waterbody: Cane Creek

Nane of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: French Broad River
Name of watershed or Hydrologic Unit Code (IIUC):06010105

Bl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

-l Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on adifferent JD form.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office (Desk) Determination, Date:3-19-2014
2] Field Determination. Date(s):

SECTION I1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as deftned by 33 CFR part

329) in the review arca. [Required)

Waters subject to the ebb and flow of the tide.
Waters are presently used, or have heen used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There B’i%j%

fRequired)

1. Waters of the U.S.

a. Ind;cate presence of waters of U.S. in review area (check all that apply)
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TN'Ws
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs .
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 30 linear feet: 10 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on;
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section 11T below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least

i‘seasanal[y” {e.g., typically 3 months).
* Supporting documentation is presented in Section [ILF.

“waters of the U.5.” within Clean Water Act {CWA) jurisdiction (as defined by 33 CFR part 328) in the review area.




The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITLA.I and Section IILD.1. only; if the aquatic resource is a2 wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2, Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RP'WSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RP'W is also Jurlsdlctlonal If the aguatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flew, skip to Section I11.1>.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any}
and a traditional navigable water, even thongh a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area idéntified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IIL.B.1 for the tributary, Section I11.B.2 for any onsite
wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TN'W5s that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Ptk s
Drainage area: ek st
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristies:
{a) Relationship with TNW:
[ Tributary flows directly into
[ ] Tributary flows through g

STkt tributaries before entering TN'W.
Project waters are
Project waters are ]
Project waters are ]
Project waters are } st acrial {straight) miles from RPW
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

(b) Generai Tributary Characteristics {check all that apply):
Tributary is: [_] Natural
[] Artificial {(man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW. .



] Manipulated (man-altered). Explain:

Tributary propertics with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pl

Primary tributary substrate composition {check all that apply):

[ silts - [ Sands {1 Concrete
[T Cobbles [ ] Gravel ] Muck
(] Redrock ] Vegetation. Type/% cover:

[C] Other. Explain:

Tributary condmon/stablhty [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/] mplexes. Explain:

Tributary geometry
Tributary gradient (approximate average slope): %o

(c) Flow:
Tributary provides for: } E
Estimate average number of flow events in review area/year: Ei” Tjiﬁ;
Describe flow regime:
Other information on duration and volume:

R

Surface flow is: P Characteristics:
' Subsurface flow: Explain findings:
(] bye (or other) test performed:

Tributary has {check all that apply):
[[] Bed and banks
[ OHWM? (check all indicators that apply):
[] clear, natural line impressed on the bank
[ changes in the character of soil

the presence of litter and debris
destraction of terrestrial vegetation

O
L
[ shelving 1 the presence of wrack line
] vegetation matted down, bent, or absent [0 sediment sorting
[1 leaflitter disturbed or washed away (1 scour
[] sediment deposition [] multiple observed or predicted flow events
'] water staining (Il abrupt change in

plant community
[ other dlist):
[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): , :
-} High Tide Line indicated by: I Mean High Water Mark indicated by:
] oil or scum line aleng shore objects [] survey to available datum;
[T fine shell or debris deposits (foreshore}  [] physical markings;
1 physical markings/characteristics [1 vegetation lines/changes in vegetation types.

[] tidal gauges
[] other (List):

(iti) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[] Riparian comridor. Characteristics (type, average width): .
[[] Wetland fringe. Characteristics:
[C] Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn. areas. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (c.g., where the stream temperarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock cutcrop or through a culvert), the agencies will leok for indicators of flow above
and below the break.

"Ibid.



[] Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

2.  Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Weiland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

Surface flow is: Pick

fibnzatmoreg

Characteristics:

Tl

Subsurface flow: E Explain findings:
[ Dye (or other) test pcrfOrmed

(c) Wetland Adjacency Determination with Non-TNW:
] Directly abutling
[[] Not directly abutting
[T Discrete wetland hydrologic connection. Explain:
[ Eecological cormection. Explain:
[(] Separaied by berm/barrier. Explain:

{(d) Proximity (Relationship) to TN'W
Project wetlands are ; t river miles from TNW
Project waters ar erjal (straight) miles from TNW.
Flow is from: E& :

Estimate approxim

ocation of wettand as within the Pi

(i} Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; gencral
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iif) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain:

[[] Habitat for:
[ Federally Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
] Aquatic/wildfife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: ; F
Approximately ( } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Surnmarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the fributary, in combination with its adjacent wetlands (if any}, have the capacity to carty pollutants or flood
waters to TN'Ws, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), bave other relationships to the physical,
chemical, or biological integrity ofthe TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has ro adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IT1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section [ILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY): ‘

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, aCres.
£2] Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
BJ Tributarics of TNWs where tributaries typicaily flow year-round are jurisdictional, Provide data and rationale
indicating that tributary is perennial: Cane Creek is a blue line stream on the USGS topographic map, NC- Oteen
Quad which in North Carelina means it flows more than 3 months out of the year making it a perennial stream,
It also supports fish and other aguatic life.

- Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each vear)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):

B8 Tributary waters: linear feet width (ft).
Other non-wetland waters: ACTES.
Identify type(s) of waters:

3.  Non-RPWs? that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TN'W i3 jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
;] Tributary waters: linear feet width (ft).

8See Footnote # 3.



7t Other non-wetland waters: acres.
Identify type(s) of waters: .

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow vear-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[l Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IT1.B and rationale in Section 1I1.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that f[ow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.

Data supporting this conclusion is provided at Section I1{.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6.  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the iributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section ITILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional {ributary remains jurisdictional.
£1 Demonstrate that impoundment was created from “waters of the U.8.,”
fh Demonstrate that water meets the criteria for one of the categories prescnted above (1-6), or
$51 Demonstrate that water is isolated with a nexus to commerce (see E helow).

E. ISOLATED []NTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
_IN_CLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"
f21 which are or could be used by interstate or foreign travelers for recreational or other purposes.

=i} from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

29l which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

2] Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
‘ Tributary waters: linear feet width (ft).
£ Other non-wetland waters; acres.

Identify type(s) of waters:
Wetlands: acres.

F. NON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
-l Review area included isolated waters with no substantial nexus to interstate (or foreign} cominerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
5? Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
] Other: (explain, if not covered above): -

® To complete the analysis refer fo the key in Section IILD.6 of the Instructional Guidebook.

¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA

HQ for review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

‘ Non-wetland waters (L.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres. _
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction {¢heck all that apply):

E3 Non-wetland waters (i.¢., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[[] Office concurs with data sheets/delineation report.
[} Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
1.8, Geological Survey Hydrologic Atlas:
] USGS NHD data.
[C] USGS & and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Oteen.
] USDA Natural Resources Conservation Service Soil Survey. Citation:
| National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: o
| 100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date);
or [] Other (Name & Date):See file.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
{24 Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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