
APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 4, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00323, Janet and James Field 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Transylvania City: Lake Toxaway 
Center coordinates of site (latflong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.145897 N, 
82.959513 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Lake Cardinal (Toxaway River) 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Toxaway River (Lake 
Cardinal) 
Name of watershed or Hydrologic Unit Code (HUC): Seneca (03060101) 
fil: Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
miD: Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
li!l Office (Desk) Determination. Dale: March 4. 2014 
Ill; Field Detennination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There Iii'~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

m:l Waters subject to the ebb and flow of the tide. 
m_ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

It TNW s, including territorial seas 
Iii!! Wetlands adjacent to TNWs 
I} Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
@jjl Non-RPWs that flow directly or indirectly into TNWs 
Jijj Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
mmJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
I!J!i Wetlands adjacent to non-RPWs that flow directly or indirectly into 1NWs 
flilJ Impoundments of jurisdictional waters 
Jml Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 370 linear feet: width (ft) and/or 0.03 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~!i!bj]~;lj:~ll)m!~!jjj~!iill 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

tl.ili:l Potentially jurisdictional waters and/or wetlands were assessed within the review area and detem1ined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows yeaHound or has continuous flow at least 
"seasonally'' (e.g., typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section IIJ.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section m.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: Toxaway River (Lake Cardinal). 
Summarize rationale supporting determination: : Large watershed, waterway can and has and does support 

navigation of non-motorized and motorized boats. 

2. WetlandadjacenttoTNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section Ili.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section Jli.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. H the JD 
covers a tributary with adjacent wetlands, complete Section ID.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section 1Il.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section m.c below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with 1NW: 

inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through ~:!;~!lJiliiJ]i tributaries before entering TNW. 

Project waters are river miles from 'INW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to 1NW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that applv): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 

4 Note that 1l1c Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which 1hen flows into 
TNW. 



apply): 

0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
A vcrage side slopes: rzli~~l!li!. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

0 Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence ofrunlriffle(pool complexes. Explain: 
Tributary geometry: !J!!Ji.lt'li!ll~l 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Plow: 
Tributary provides for: :l!;tij[~.!H 
Estimate average number of flow events in review area/year: !J!!l(ii!ili~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: !fJllj~!lil. Characteristics: 

Subsurface flow: Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

0 
0 
0 
0 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to detennine lateral extent of CW A jurisdiction (check all that 

lllJI High Tide Line indicated by: !!ill 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6A natural or man-made discontinuity in the OHW:M does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHW:M has been removed by development or agricultural practices). Where there is a break in 1l1c OHW:M that is 
unrelated to the water body's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~lillfll!. Explain: 

Surface flow is: 11i!'t:~! 
Characteristics: 

Subsurface flow: ji'Jl~i!lJJg. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the !IJJ!Blll!li~floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~~li!Jll 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size (in acres) Directly abuts? (YIN) Size Cin acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow ofwater in the tributary and its proximity to a TNW", and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 



nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood 

waters to TNW s, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~!!§!. TNWs: 370 linear feet wid1h (ft). Or, 0.03 acres. an: Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
Idfa Tributaries ofiNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[ljj Tributary waters: linear feet width (ft). 
mfm Other non-wetland waters: acres. 

Identity type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~- Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a 1NW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
[ljj Tributary waters: linear feet wid1h (ft). 
lji Other non-wetland waters: acres. 

Identity type( s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
-~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

fm Wetlands directly abUtting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
l9 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 
-~ ,~ adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 

Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
EJ Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), Lake Cardinal was 

formed by the impoundment of the Toxaway River, a TNW at the project location. 
6 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y):10 

I] which are or could be used by interstate or foreign travelers for recreational or other purposes. 
lil1J from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
filE} which are or could be used for industrial purposes by industries in inter~iate commerce. 
@1: Interstate isolated waters. Explain: 
ml_ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Iii Tributary waters: linear feet width (ft). 
mml Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
l!i!!f Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Iii If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
{§ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, usc of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
l!iJl' Lakes/ponds: acres. 
iB· Other non-wetland waters: acres. List type of aquatic resource: 
ijill: Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "'Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Hill Lakes/ponds: acres. 
mffi] Other non-wetland waters: 
IlBI Wetlands: acres. 

SECTION IV: DATA SOURCES. 

acres. List type of aquatic resource: 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
fil Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
11m Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

!!.'.·.!..... Data sheets prepared by the Corps: 
o:::u Corps navigable waters' study: 
~ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

@" U.S. Geological Survey map(s). Cite scale & quad name: Lake Toxaway. 
0 USDA Natural Resources Conservation Service Soil Survey. Citation: Transylvania County, NC. 
1m National wetlands inventory map(s). Cite name: 
l!iJ State/Local wetland inventory map(s): 
~ FEMA/FIRM maps: 
filllil 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
li!ll Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
lt§l Previous determination(s). File no. and date of response letter: 
llii!f Applicable/supporting case law: 
I@' Applicable/supporting scientific literature: 
mill. Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED WRISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 6, 2014 

B. DISTRiCT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00355, Dodson Farms, Inc./ Attn.: Paula 
Dodson 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Jackson City: Glenville 
Center coordinates of site (lat/long in degree decimal format): 
83.146698 w 

Latitude & Longitude in Decimal Degrees: 35.190218 N, 

Universal Transverse Mercator: 
Name of nearest waterbody: UTs to West Fork Tuckasegee River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: West Fork Tuckasegee River 
Name of watershed or Hydrologic Unit Code (HUC): Tuckasegee (06010203) 
m!1l Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
JmB Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
liilJ Office (Desk) Determination. Date: March 6, 2014 
~. Field Detennination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There :i:tiilt~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

l!l!i'l Waters subject to the ebb and flow of the tide. 
l1llil Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ''waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

lm!l TNW s, including territorial seas 
~ Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
lilllJ Non-RPWs that flow directly or indirectly into TNWs 
fi: Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
lmJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
liii) Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Iilli Impoundments of jurisdictional waters 
li§ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 950 linear feet: 3-5 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: li{(iflj!l[eljfi~ 
Elevation of established OHWJvi (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

It Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional., Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections m.A.l and 2 and Section III.D.l.; otherwise, see Section lli.B below. 

1. TNW 
ldentiry TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section IILD.2.lfthe aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section lli.B.l for the tributary, Section IIJ.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section m.c below. 

1. Ch~racteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
A vcragc annual 
A veragc annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into 1NW. 
D Tributary flows through IJl~§!li tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man·made). Explam: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional infomtation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: l!l}Jl!Jil~-

Primary tributary substrate composition (check all that apply): 
D Silts 0 Sands 
0 Cobbles 0 Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g .• highly eroding. sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: l!!llm!!'l~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

~:~i~~~7 !:~~~e~~:~~~~~! events in review area/year: Ji~.~~ 
Describe flow regime: 

Other information on duration and volume: 

Sutface flow is: tf!i~~]l•i· Characteristics: 

Subsurface flow: !jf:~j:lj~~- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWJ\1.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

(Jlj] High Tide Line indicated by: 1001 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland 1ype. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General fl()W Relationship with Non-TNW: 
Flow is: !Mmi!lil§l Explain: 

Surface flow is: ltlJiftiJ 
Characteristics: 

Subsurface flow: ~!l:"l!1J. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Detennination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain:. 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the .!l!~l~Jl\1 floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if a~yj __ ~-~~~· 
All wetland(s) being considered in the cumulative analysis: r~~l:[~! 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y/N) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 



a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section Ill.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands_, then go to Section Ill.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section ill.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
lliilJ TNWs: linear feet width (ft), Or, acres. 
Ji Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
m_ Tributaries ofTNWs where tributaries typically flow year~round are jurisdictional. Provide data and rationale 
indicating that tributary is perennial: UTs to West Fork Tuckasegee River exhibits indicators of ordinary high 
water marks (OHWl\1) including developed bed and bank, destruction of terrestrial vegetation, and sediment 
sorting and deposition. 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section Ill.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l!l)l Tributary waters: 950 linear feet 3-5 width (!l). 
lmJj Other non~ wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
l!l)l Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
m_ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

fm Wetlands directly abutting an RPW where tributaries typically flow year~round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



1l Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section JILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
I} Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
II Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus '\Vith a 1N\V are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 

I Demonstrate that impoundment was created from "waters of the U.S.," or 
Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL¥): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
Dill from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
fimJ Interstate isolated waters. Explain: 
lil!ll' Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
iii Tributary waters: linear feet width (ft). 
IJl.l Other non~wetland waters: acres. 

Idcnticy type(s) of waters: 
_0 w ctlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
IIH: If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
,ftmt Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

~ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
if Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
If Non-wetland waters (i.e., rivers, streams): linear feet width (:ft). 
i)' Lakes/ponds: acres. 
I!B!l Other non-wetland waters: acres. List type of aquatic resource: 
mJ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not ineet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
Jiml Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
l!lf Lakes/ponds: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



E£1 Other non-wetland waters: 
ll!ili Wetlands: acres. 

acres. List type of aquatic resource: 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicanUconsultant: 
~ Data sheets prepared/submitted by or on behalf of the applicanUconsultant. 

D Office concurs with data sheets/delineation report 
D Office does not concur with data sheets/delineation report. 

~ Data sheets prepared by the Corps: 
fillif: Corps navigable waters' study: 
~ U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Glenville. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Jackson County, NC. 
t!tltJ National wetlands inventory map(s). Cite name: 
Jil1ll State/Local wetland inventory map(s): 
Jil1ll FEMA/FIRM maps: 
~£ill 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
Jil1ll Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
~ Previous determination(s). File no. and date of response letter: 
Jil1ll Applicable/supporting case law: 
m:J- Applicable/supporting scientific literature: 
~ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL TERMINATION (JD): March 10,2014 

'• 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A 2014-00360, ke Toxaway Community 
Association, Inc. I Attn.: Scott McCall, Sr. 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Transylvania City: Lake Toxaway 
Center coordinates of site (1atJlong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.11649 N, 
82.94232 w 
Universal Transverse Mercator: 
Name of nearest waterbody: UTs to Toxaway River, UTs to Deep Ford Creek, Deep Ford Creek, and Lake Toxaway 
Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: Toxaway River (Lake 
Toxaway) 
Name of watershed or Hydrologic Unit Code (HUC): Seneca (03060101) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
6iJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Ill!!. Office (Desk) Determination. Date: March 10, 2014 
llJI Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

11!1 
liE! 
~ 

"navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Cleao Water Act (CWA) jurisdiction (as defined by 33 CPR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

I!§ 1NWs, including territorial seas 
llmJ Wetlands adjacent to 1NWs m Relatively permanent waters2 (RPWs) that flow directly or indirectly into 1NWs 
(!; Non-RPWs that flow directly or indirectly into TNWs 
mJ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
mJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into 1NWs 
WI Impoundments of jurisdictional waters 
_ill Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 1000 linear feet: 1-5 width (ft) and/or 1 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: llil!illfff!!li~llll;~]~~~U 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1m Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section liLF. 



A. TNWs AND WETLANDS ADJACL i TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections IILA.l and 2 and Section lli.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identity TNW: Deep Ford Creek (Lake Toxaway). 
Summarize rationale supporting determination: Large watershed, waterway can and has and does support 

navigation of non-motorized and motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are ~'relatively 
p!'!rmanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section UI.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation mqst consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation tliat combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TN\Vs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly in_to 'J)J\V. 
D Tributary flows through l!l:g~i:li1 tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from 1NW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to 1NW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: ll!iJi!!llll~. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/rifflej?ool complexes. Explain: 
Tributary geometry: fll!llj~~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: ~XI!IIj~!l<j "l~ii!]l~l~l 
Estimate average number of flow events in review area/year: :!0 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~~~!!f~i~ Characteristics: 

Subsurface flow: !Jl~tl!i§l Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

0 
0 
0 
0 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM. 7 Explain: 

lf factors other than the OHWl\11 were used to detemrine lateral extent of CW A jurisdiction (check all that 

llliJ High Tide Line indicated by: !mil 
D oil or scum line along shore objects 
D fme shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
0 oilier (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D .survey to available datum; 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 

6A natural or manMmade discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). "Where there is a break in the OHWM" that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Other environmem. .~-sens1t1ve species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with N on-1NW: 
Flow is: j[fi~. Explain: 

Surface flow is: ![!!lll'JIJj 
Characteristics: 

Subsurface flow: !!':!!!!ll!!!l!'!. Explain fmdings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Detennination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from 1NW. 

Estimate approximate location of wetland as within the Hl1!ll!l!~floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: f~ft~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? CY IN) Size (in acres) Directly abuts? (Y /Nl 

Summarize overall biolog;i_cal, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 



the functions perfor ... ~ .1 by the tributary and all its adjacent wetlands. h -~not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TN\V). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in theRapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a JNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!!i!l1 TNWs: linear feet width (ft). Or, 1 acre. 
~Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. m Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 
indicating that tributary is perennial: UTs to the Toxaway River, UTs to Deep Ford Creek, and Deep Ford 
Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, 
scour, presence of aquatic life, presence of litter and debris, destruction ofterrestrial vegetation, sediment 
sorting and deposition, leaf litter washed away. Deep Ford Creek is depicted as a solid blue line on the 
USGS 7.5 minute quadrangle map Lake Toxaway and the most current Natural Resource Conservation 
Service Soil Survey for Transylvania County. Solid blue line features on these mapping conventions 
typically represent perennial streams. Perennial flow has been observed by Corps representatives in these 
streams during numerous visits to the Lake Toxaway, North Carolina vicinity. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l!!jl Tributary waters: 1000 linear feet 1-Swidth (ft). 
E§l Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
fiji Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Ill! Tributazy waters: linear feet width (ft). 
mJ Other non-wetland waters: acres. 

IdentifY type( s) of waters: 

8See Footnote# 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TN\Vs. 
Ill Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

IJ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

1i Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
fJI Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. _Wetlands adjacent to non-RPWs that flow directly or indirectly into TN\Vs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

_A~ a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that irnpatmdment was created from "waters of the U.S.," or 
9 Demonstrate that water meets the criteria for one of the categories presented above (1-6), Lake Toxaway was 

formed by the impoundment of the Toxaway River, including the Deep Ford Creek, a TNW at the project 
location. 

~ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

fl. which are oi could be used by interstate or foreign travelers for recreational or other purposes. 
J~: from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
IJ]JJ: which arc or could be used for industrial purposes by industries in interstate commerce. 
Dilj Interstate isolated waters. Explain: . 
6fl Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
J;l Tributary waters: linear feet width (ft). 
J!l Other non-wetland waters: acres. 

Identify type(s) of waters: 
lmJ_ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
ljlJ If potential wetlands were assessed withln the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
mil Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

fi£!1 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
~ Other: (explain, if not covered above): 

Provide acreage estimates for non~jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



rfll Non-wetland wa, _,(i.e., rivers, streams): linear feet width~- r 

~lim Lakes/ponds: acres. 
mJ Other non-wetland waters: acres. List type of aquatic resource: 
Ullil Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
fifl Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
ijJ Lakes/ponds: acres. 
tOOB' Other non-wetland waters: acres. List type of aquatic resource: 
lilJ] Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
flJNI Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office docs not concur with data sheets/delineation report. m Data sheets prepared by the Corps: 

lij Corps navigable waters' study: m: U.S. Geological Survey Hydrologic Atlas: 
0 USGS NHD data. 
0 USGS 8 and 12 digit IJUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Lake Toxaway. 
fm USDA Natural Resources Conservation Service Soil Survey. Citation: Transylvania County, NC. 
film National wetlands inventory map(s). Cite name: m State/Local wetland inventory map(s): 
ijJ FEMA/FIRM maps: 
En 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) m Photographs: D Aerial (Name & Date): 

or D Other (Narae & Date): 
~ Previous determination(s). File no. and date of response letter: 
l!£1i Applicable/supporting case law: 
Iflli( Applicable/supporting scientific literature: 
ijJ Other information (please speeizy): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETER,i\'llNATIONFORM 
U.S. Army Corps ofEI1ginecis 

Thisfonh shcniHlbe <;o1nplctcd byJoJlm\'jng the ir~str\l<;tionsprovided.i!IScc:tioriiVoftheJDFonn Instntctionai.Gttidebqok 

SECTION r: BACKGROUND INFORMATION ~ J I I j 
A. REPORT COl\lPLETl()N DATE .FOR APPR,OVEI) JUl{ISDICTJQNAL DETERMINATION(~[)): ::J 7 J/ 
R PISTRIGT OFFICE; FILE NAl'illr,AND1'/0MU-ER&9W.....-do 14-M _ji#/ /Jnt:lfL c} g }[~,; J 'J-:;l)hj'/ ~~ 
C. PROJE{;T LOCATION ANIJ ]JACJ(<JROUNillNFORi\IATION: Bridge)3 Qn SR 1152 (Opper Whitewater Road) 

State:NC . . ·. Cmmt?'lparish/boro\lgh: Transylvmlia City: c:as11icrs 
Center coordinates ofsite (lat/long in degree decimal format): Lat. 35.10697° f\l; Long. 83.!)0033° \\'. 

Universal 'transverse Mercator: 
Nante ofncnresl waterbody: Burlingame Creek (Class C) 

Nam.c ofnearest Tritqiti{)ll<li Navigable Water (TNW}intowhicb theaqu~tic resourcG.Hows; Lake:Jocasscc 
.Nmi1C qfwatetshed orHydrologic,UnitCode (HUC); 03060101010020 
181 Check ifmap/dia,gnnn of review are~1 <1nd/or polentialjurisdietional areas isl<Jrc av(lilable uppn request 
[J] Ched-;. ifother sites (e.g., ofisite rniHg4tion sites, disposal sites, etc~ .. }are assQdated with this action and <1re recorded on a 

dHTereht J D form. 

n. ;v6~ri~e~Eo~~j~~~;~~it~~~n~1d~e~~~~~t1;1o~~ }u~~;£L3/1~114PLY>= 
[8]· Field Determinution. Datc(s); November J5; 20 U 

SECTION II: SUi\11\lARY OF FINDINGS 
A. RHA SECTION lODETERl\1JNATION OF JURISDICTION. 

Ther~ _A(~. no .'"J.W'f'igable wfHers qftfw US'' within Rivers and Harbors Act(RHA) jurisdiction (as defined by 33 tERpnrt 329) ii1 the 
review area, I Reqtt ired] 

0 WatcrssubjecLtothe ebb and tlo\y ofthc tide. 
D \Vaters (lfCpresentlyused, ()rhtrve been t1seQ irt the past, or may be susceptible tot.use to ttansportinterstate ortoreign cqmmer~e. 

Explain: 

B. C\VASECTION404 DETERl\JINATION OF JURISDICTION. 

There Are ''wateWs o_.[the ClS;'' \vithin C1car1 Wr~t~rAct (CWA)jufisdictlon (as defined bf 33 CFR part 328) in the review area, [R?quiredJ 

l. \Vaters oHhe U.s~ 
a. Indicate J)resence ofu•aters of U.S. in l'e.view area (check all thatapply): 1 

D "fNWs! including territorial seas 
[J Wetlands adjacei1t toTN\Vs 
l8] Relativ~ly permanent watcrs1 (RPWs) thatJlow directly or indirectly intoTNWs 
[] Non-RPWs thiltHo\Vdir~ctlyor inpiredl)' intoTNWs 
0 W ctlands directly abutting RPWs that tlow directly or indirectly i!Ho 'lN\Vs 
[J Wetlands adja~.:~nt tobut n()t directlyaputtingRPW$ that;flowdirectly.or indirectly into TN\Vs 
EJ Wetlands adjacent to non-RP\Vs that flow directly orindirl!ctly into TNWs 
0 Impoundments of jurisdictional waters 
L1 Isolated (ii~tcrstAte or intrastate) \'t'aters;inch.tdirig isolated·weU~nds 

b, hlentify (c.$Hrnate) size ofwat~n oft he U~S· in the review an~a: 
Non-wctla. rtd waters. :.200 1 ine<.1r ti::et: 12~ 15 wi~th. (ft} and/or acres. 
Wctlangs:. acr~s; cJ I 1 tAJ : tJU..;(.. 

c. Limits (boundaries) ofjurisdiction based on; Estnblishe<f b)'Ofl\Vi\1. 
~levatioll of established OHWM (if kh(Jwn): 

2. Nou~regulated waters/wetlands (ch~ckif applitabJe):3 

0 Potentially jurisdictional waters and/or wetlands were assessed \'1;;Hhin the reView <l~t!A <Uld determined to be JH)t jurisdictionaL 
Explain: 

1 Boxes checked beiOwshaU be supported by' completing the ap~iopriatestctions in Sec~ionlH helo\r. 
2
· for p~trposesof this fon:ll, an.RPW is defined a!) n tributary that is not a TNW and ti.Hlllypically llows ycar-roundor has continuous flow ar kast ''seasonally'; 

(e;g., typicaHy ltm:mths), 
3 'Supporting documentation is 1ne$~nted in Section lll.F. 



SECTION HI: C\VA ANALYSIS 

A; Tl\'\Vs AND WETLANDSADJACENTTOTN\Vs 

The n1;endes _will ~sser·tjurisrli~tiotlov~r TNWs anq we{larids adjacent h1TN\Vs. _Ifthe<tqt•.afic resom•ce is aTNW, contplete 
Section ll LA.l and Sccti()n II 1.0.1. only; if the aqu~1Hc resource is ~l wetland adjacent to a TN\V, complete Sections III.A.l and 2 
and Section IU.D.l.; othenvise, see SectionliLB )JeiO\y; 

L TN\V 
ldentiiyTNW: 

StinU)larlze•ratiot'laie·supporHng·<h:,tennination; 

2. \Vcthmd adjacent to TNW 
Summarizeratiom1Ie supporting conclusioJi !hat \\'etlaf\dis<•adjacenC: 

lt CfiARACTEf\ISTIGS OF TRlf3UTARY (THAT IS N{)T 1\ TN\Y) ANI) ITSAI)JAC~NT\Yf:TLANDS (lF ANY): 

This sccli(lnsunitnarizesinformaHon regarding charnctedsticsoJthe,tdb~•tary l\Ildits adjacer~t wetlands, if any; and ifhelps 
dcterm~ne whether Qr ~Iotthest:lJtdards fo)"jurisdi~tion csf11hHshcd uu.der Rnparw,~hayebe~n·mct 

The age.ocie$ WHI assert jurisd~ctign overnl)n~J)aviga])le tribtJtarie~ ofTN,ys whete the tributaries al'e "•~elf\lively petmanerit 
watersn (RPWs), te, tributaries that typically flow year,-round or have eontinuous flo\Y at least seasonally (e.g;, typically 3 
months). A 'vethmd.thatdircctly abuts an RPW is alsojur'isdidional. If the aquatic resgurce<is 11ota TN)Vf J>ut hasyear~r·oulld 
(~erennhU) flow! skip to Section 11LD;2. If the aquatic t¢si:ntrce is a '''~tland dite~tly abi•tting a tributary 'Yith pere1lllial flow, 
skipto ScctionHI.D.4. 

A wetlaitd that is adjacent to but that docs not directly a but· an RP\V teq u ires a significant itexus eV<lluMion. Corps districts a ud 
EPArcgi(JnS wiUi.llCI!Ide ht till! record arty ayailnble.inforin~Hion that duc'uments thecxisfeJ1Cf·Ofasigllifkant nexus•IJehvCfll a 
•'chtti\•dypcrmnli~?ttdbt•tnrythafis t1ot perennial(and its adjacent wetlands ifnny) and a·h'aditional navigable \vritcr,evcn 
tltottgh a significant nexus finding is not rcquir~d ns a ma(te.r of law. 

J (the water body"' is not an RP\V, or a wetland dir~diy abutting. an RP\Vt a JIJ \viH require additional_ data to dctcnnin e i( the 
waterb()dy.hn7nsignificantnexus with a TN\V~ .. lf the tributary has adjacent wetlands,the significant nexuscvaluath.ut must 
con side•· the tributary in combination with all of its adjacent wetlands. This significant nexus e\'aluation that combines1 for 
anai~·(Jcaltmrposes,the tribtltarJ' aud all of if$ adjacput wetl{lnd~ is .used .whetltet the reyi~w::~re1l_ ideJ1tified in the Jl) requ ~~t is 
;the tributary, {)~' its adjacent '"ctlands; or both~ If the JDcovers a tributary \\'itlt m'jncent wethmds~ complete Section Ili.B.l for 
the tributary, Section HT.B.Z [or anyonsite wetlands, and Section iU.~.lfor nJI)yctlands adjacent to that tributary, IJQth .onsitc 
and offsitc. Thi:Hleterminntion .whetll¢t' n sigi•ificmitnexus. exists is detet'it1ine~ in Section HI.C bet ow. 

1. CharMteri&tics ofttorl:. TN\Vs tH:U flow diJ·ecJiy or in(Hrectlj'Jnfo TN\Y 

(i) 

(ii) 

General Area Coitditions: 
Watershed size: Pick List 
Drainage area: PkkList 
Ave rag¢ anilU<ILftlhi fall: hiches 
Avcrage.amtuatsnowfall: inches 

PhysicatChah\ctel'istic.s: 
(a} Relationshipwith TN\v: 

0 Tributary t1ows directly i•)to'l~W· 
D Tributary flows through J>Jci{List tributaries bc:torc entering TNW. 

Project Waters are PickLisfrh'er miles frotn TN\V: 
Project \Vaters arc Pici(Li$t river miles frQm RPW. 
Project waters are Pic!{ List aerhU (straight} miles fto111 TNW. 
Project waters are Pl~k .4i~t aerial (stn1ighO miles fromRPW: 
Proje¢t waters. cto~ or serve ~s state bounqarie?. Explair1: 

Jdentit)' t1o~wroute toTNW5
: 

Tril:mtary streah1 or.:ler; if khq\•.'11: 

J Notcth<ttthe fi1stmetional G\1idebook conJains. ~tdditionnt ·inloonation.regarding swales,·dhches, washes, ·ru1d erosfqnr~Lfeature:s. generally and in the 11rid 
West 
5 Flm'' route coil be described by identif}·ing; e.g;, tribut:hy a; which floWs througluhe revieW .area; to flow info tribtltary b~ ,.;·hkll U1en i10\\·s into TNW. 



(b) Grnet'al Trib\llm)' Chat'actcristic.S (check all that aoplv): 
Tributaty is: 0 Natural 

0 Artificial (mmHnadc), Explain: 
[] l'vlanipuhlted (i'nan'-alr~re,i). Explain: 

Tributai·y properties with respect tq top(Jfharik(estimate): 
Averagewidth: feet 
Average depth: feet 
Average side slopes: Pick~ist. 

}
1rinlur)'tribiltnr); si1bstratecqnJpOsition (check aH that apply}: 

0 Silts D Sands 
0 Cobbles D Gravel 
D Bedrock 0 V cgctatioiL Type/~.{, c()ver: 
D Other. Explain: 

Tributary condition/stability fe.g., highlyerodins:; slot1ghingbar1kS]; 
Presence ofrnn/d tl1e/pool. complexe~ .. Explain: 
'l'ributary geoJnetry: }>i!=l{ J:,ist 
Tributary gradient (approximate uvcrage slope): % 

(c) Flow: 
Tributary provide~ for: Pick l,ist 

Dconcrete 
DMuck 

Explain: 

Estinmte average ilumber of11oW c\'crtts in rt:'vicW area/year: fickl;ist 
Describe flowregime: 

Other information. on dtmltion and volmtle: 

Surface 1lm.v is: PickList. Characteristics: 

Subsurt1tce tlow: ]>i~kList. Explain findings: 
D Dye(qr other) tcst·p~rtbrnicd: 

Tfibtttaryhns (checkaH that !lPPly): 
D Bed and banks 
D OH\VM6 {check all it1dicators that apply); 

0 dear,ni'thtral Un~ itllt'ressed on the bat'lk 0 the presence {)flittefrind debris 
D changes in the character of soil 0 destruction oftcrn:strialvcgetation 
D shelVing 0 the Jlrescilce of wrack lin¢ 
0 ~;egctution matted down; bent, orabsc1il 0 sedimentsorting 
0 ]eaflittcr disturbed or washe<l away 0 scour 
D sedinknt dej)ositioi1 0 rnulti[>Ie observed or !Wedkted tl<:!W e\'ents 
0 wafer staining 0 abrupt~hange in. plant community 
0 othct{liS.t): 

0Discontinuous0l-IW~4;7 E~plain: 

lf£1ctors oth~r than the OH\VM were used to <klermine' lateral extent ()f CWA jurisdiction ( clwc~ all that apply}: 
[]. Hig~ Tide Line irtdkated by~ . . . . D Mean High Wa~er t'vtark indicated by: 

D oil or scum line along shore o~jects 0 survey to available d(ltum; 
D fine shd}ordcbris deposits (foreshme) 0 physical markings; 
D physical murkings/characteristics D vegetation Iines!changesiitvegetationtypeS; 
0 tidal gauges 
D other{Hst); 

(iii) Ch~nHcal r;haracterlstics: 
Characterize tributary (e,g.,water color is dear, discolored, oily filnl; water quality; general watershed characteristics; etc.). 

Explain: 
IdentitY si1ecific pollutants,ifknO\vll: 

6A natural or 1nan-madc dis~ontitiuity inthe OHWJ\,tdoes not i1:tcssarily se\'erjurisdiction {e.g,, wher~ the strea!llleinporaril)' flmvs lindcrgr<)UJ1d! or where 
the OHWM has been remov~d by dc\'elopmentor agricultural practices). Where there is a break in the OHWMthaU~ unrelated to the waterbody's flow 
regime (e.g., flow oyer a roc I. outcrop or through a culvert), thC' ag~ndcs will.look for indicators oftlow abov~ and. bekny the- break 
7Tbid, 



(iv) Biological Chnraetcristics; Chaiiilei.SujJ[JOrts (c.hc~knll that apply): 
D Riparian corridor. C}mraderistics (type:~ average width): 
0 Wetl<nid fri1igc; (:hai"<tctcristi~s: 
0 Habitat for: 

D Fe~~ra!IyListed specie~~ .}Sxpl<Iin finding$: 
0 Fish/spa\vt1 ardlS; Explain tindhlgs: 
0 Other environmentally-s~nsitive species. Explain tindings; 
D Aquatk/wild!ife diversity. Explain findings: 

(i) Physical Charactetistic:s: 
(a) rr.;;n¢_rill Wllt.mt\!!_Qm.r~.£t~xl;;1{i;~ 

Properties: 
\Vcliand size: acres 
Wetlandtype. ExpHii11: 
Wetland quality; Explain: 

Project wetlands crqssorserveasstate I,H)Ut1d<lri¢s. Explain: 

(b) Gerieral Flo~,, ~<elationship with No1i~TN~W~ 
Flow is: Pick List Explain: 

(c) 

(d) 

Sudhce 0()\v is: J>iCJ{ Li$t 
Characteristics: 

Subsurfacel1ow: Pick ~ist Explain fiitdings: 
QDye(or olher)testp~rformed: 

Wetland Adjacencv Determination with Non-TNW: 
D [)irecHy abutting 
0 Nordirectly abuttiJ.lg 

0 Discrete wetl<tnd hydrologic co!mcctiqn. Explain: 
0 Ecologicalconnecti()IL Explain: 
D Separated by berm/barrier. Explain: 

Ptoxirilit\' (Relationship) to TN\V 
.P r~jed \Vet lands are Pic I{ Jjisfri ,rei 1~1iles frmnTNW, 
Project waters are Pici{Ljst aerial (straight) miles trotn TNW. 
Flow is from: fi~dc:t,ist. 
Estin1ate appro~iniate location ofWcdail<f ns \vi thin the .Piek~ist t1oodplaill. 

(ii) ChetUiNtiC,fultarteristics: 
Characterize wctlahd system (e.g,, water color is clear, bro\vh, oil tilm oh surtace~ \Vttkr tJirality; general Watershed 

charact~ristics; etc.)~ Explain: 
Identity S}Jecitic poHutants, if knm\'11: 

(iii} Biological Charactet'istics. \Vctlaild SQPI>orts (chec.k ;tll ~hat appl)'): 
D Ripari<m buiTer. Characteristics(type, average width): 
0 Vegetation typefper:centc()v~r~ Explain: 
0 Habitat fi)r: 

0 Fcden11ly Listed spe~ics. Explain findings: 
0 Fi~h/s{laWll area.s~ Explain fit1dhtgs: 
0 Other e11Vircmmentally~sensiti ve species. Explain· findings: 
D Aqttatici\Vi~dlite<tivers;ty. ExplairJ fiJ1dh1gs: 

3. Charact~ristics ofaHwetlands adjacentto.theJribtJtary (if any) 
AI.! \\\~t{artd(s) 1Jeing coJlsickred iit t~IC cli~nih1thie ult<ll.ysf~: Pic~ List 
Approximately ( )acres in total are being considered in. the cumulative analys.is. 



For each wetland, spec if)' the tbll~)wing: 

Directly abuts? (Y/N) Sizelin acres) Directly <lbuts? {Y /N) Size (in acres) 

Suinmarize ovemll. biological, chctt1ical and physical·functions being performed; 

C. SIGNIFitANTNEXlJS JJETERl\HNATJON 

A significant nexus analysis wiil assess the flow characteristics and functions oft he tributary itselfaml the functions performed 
by nny wetlandsadjarcnt to the tl'ibutary to dettrmine ifthe}' significantlyaffed the chemica It ph}'sic~H, and biological integrity 
Qf a TN.W· . Fot each oft he following sittmtjons, a significant nexus exists if the tributnf)'~ in combination with all ofits adjacent 
wetlands; has nntre thnn n speculath•e or insubstantial effect on the chemical, physicaland/od)iologicll.l integ••ltyofll. TNW. 
Coli$idchttions ,\·l•eu eyaiHatingsignifiC!mt ncxu~ include. lnltare not limited to the vohm1e; <'uratiQri, and frequency of the tlo\v 
of water in the tributary and its proximity to a TNW •. and the functions perform.ed by the tributary and aU its adjacent 
wetlands. llis. not appropriate to detennine ~ignificant nexus basedsolelyim ;111)' S(lerUic thn•S.hold qf<Jistanc;e (e.g~ between a 
tributhry and its adjacent \Yeti and or behveen a tributnry and the TN\V), Sh1tilarh', tlyc fact ail :uljaccnt wetland lies within. or 
nutside ofa floodplain is nofsolely determinative ofsignificant nesus; 

Dra\\'>connectitms between the features documented andthe effects Qll the TN\V, asidentified in the .RapmwsGuidance and 
discussed in the Instructional Guidebook. Factors to consider iriclude,for example: 
• Does the tributary, in con1hiJ1ationwithits adjacent Wetlands (ifany), have the capacity to c<1rry polhtt<1nts or flood waters to 

TNWs~ or to reduce theamountofpollutants or tlood waters reaching a TNW'! 
• l)ocs the tributary, in combination with its adj<1ccnt wetlands (if any), provid~ habitat and Hfecycle support functions for fi~h and 

other species, such as feeding, nesting, spawrling, or rearingymmg forspecies that are present in theTNW? 
• Does the tributary, in combination with·itsadjacenl\\'ctlatids·(ifany)~ have the>capacity to transfer mHrients anct·organic carbcni·that 

support dowJtstream food webs? 
• Does the (ribntal)', in combir1ation With itsadjacei1t \\;etlands (if any), have oth<;rrclatioflships to the physical, chemical, or 

biological integrity ofthe lNW? 

Note: tbe.above Jist ononsidet"ations is not in.clusive and other fui)ctionsobscrvcd or kno,yr1 to occur~ should be documented 
below: 

l. Sigrlificant Hex us findings for nou-JfPWtltafhas no adjacent ,.,.euands and flows directly or indit·cctly into TN\Vs. Explain 
tindings ofprcscnce or absence ofsignilicant nexus bcl.ow, based 011 theJribtltioy itself, tllelt.g() to Section UI,l): 

2. Significant nexus findings fot·non-RP\Ynnd its ll.djac~nt '\\'cthmdstwhcrcthc m:m-RP\VflQws.dit~ectly ()r·indirectly int() 
TN\Ys. Explain tlndings of presence or absence ofsignificm1t nexus b.dow, based on the tributaryin combination with all of its 
adjacent wetlands. then go to Sectkm IU.D: 

3. Significant nexus findings for wethmds adjacent to an RP\V but that do nofditectlyabut the RPW. ExplaiJ1 findings of 
presen~c or absence ofsignificant nexus below, based on. the tril)vtnry in ~ombination. with all of its adjacent· Wethmds, then go tp 
SeCtion IH.D: 

0; DETERMINATIONS OF JtJRISDICTlONA LFINDINGS. THE SUBJECT \YATERS/\VETLANDS ARE (CHECK ALL 
THAi' API;;LY): 

l. Tl\~Ys and Adjacent W ctlands. CheckaJLthat apply and provide size estimates in review area: 
[] TNWs: linear feet width (ft), Qr; acres. 
0 Wetlands adjacent to TNWs: acres .. 

2. RP\Ys that flow directlynr indil'ectly intoTNWs; 

[81 ·r.·r. ~b. u·t·•.arie~.~ of. ·I·'N·'· '. '.~ s ... \\. 'J .. t~r. e.t.ribu·t· ·a·r·.ie. s.· .. t.yp. ~c. al.·ly·· .. ·. ·.1·1. o.· '.v.ye.a . .r~r.o .. t.u.1d <.ar. e.•·J·.·ur··.,sd i.?···t ion. '.}l .• l.>r.ovid• · .. ~· da!. a. a··1.1d. ra. ti~ ... ·1 I~e u inud .. kat in¥,th~t ..-J ... , 1 
tnbutary ts perennmbBurhngmne Creek Is shown on the USGS topographtc map as a perenmal streanL'f11J~vl'\.l.IL\LJl/2.<J ~~ ~ W,../ • 

[J '.I'rib·u· t···a· ri.e .. s.·-. o.t.'TN .. I 
1

\V·\·\'hcre.t·r···ibu.ta.·rk ... s ... hav·e· c .. on.ti.nuo·u·s·n· o .. · ... '\.' ··.s.·ea·s. o .. nal.ly·"' .. (e ..•.. !;···.· t}. ·.p···J··c···a·H}.'.·th .. rt:.~c. mon·l···'.l·s· e. ac·l·1. y.t:.~.a.r)···a· r.·c······ .. ·. . .··. r.)t l)fk>ft)Sl.· 
jL.lr.·i.sd·ic· tior·l· at. Dat.a supporting this conclusion is provided at Section IH.B. Provide rationale indicating that tributary flows (!_ _ f ·.·· 
scasonatly: . · 1"Ut' ~--}L; 

~, 



Prm;isleestiilmtesfotjtJdsdictional \Vaters inthe review area (~heck a.ll tlwt[tpplyJ: 
(gi Tributary wa(ers: 200 linea.rJ~et 12-15 width {ft}. 
[] Other 11011-,vethmcl \Vaters; acres, 

rdentif); typc(s) ofwaters: 

3, Non-Il,P\Vs8 thntfhrw ditecU,Y ot Tridircctly ipto· TNJVs. 
[] Waterbodrthat is nota TN\V oranRPW; butflows directlyorindirectl)'into a rnw, and it has a significant neX\IS with(} 

TNW isjurisdicHpn<tl. .Data supporting this conchtsion is prqvided t\lS~t;tipnJli,(J. 

Provide csthnates tor jurisdictional waters within the reYie\v.area (check all that apply): 
CJ '1'1·Hmtt1ty waters; lineartee1 '''idth(t}), 
0 Other rtoh.,Wetlarld. Waters: acres. 

Identify type(s) of waters: 

4. 'Vctfnnds directls 1ibtJtfing :)H RP\V that flo)Vdirl!ctly nt' in(lirectly i!JtoTNWs; 
0 Wetlands directly abut RPWand thus arcjurisdictionalas acljaccm \Vetlands. 

[] Wetlands directly abutting anRP\V \Vhcr~ tributaries typicaHyJ1ow year-round; Provide data ~nd rationale 
indicating that tributmy is peretulial in Section III.D:2~ above. Provide rationale indicating tlmt wetland is 
dircctlyabuttingan RPW: 

[J Wetlaiids directly abiitting an RPW where tributaries typkalty tlow "seasona!Iy~" . Provide data indicating thaftributary is 
seasonal in Sc<;tion I n.B and rationale in Section IJlD.2, ribovG, {lrovide ration!}le indicatingthat w~tland is directly 
abutting mi RPW; -

Proyide acreage estir11ates forjurisdi¢tioiull \ydl~tidsitt th~teYi~\\' are:t: acres. 

5. Wetl~liads~djaceilftobut ilol ditectly abt!tting an RP'\' that flow directly or indirectl}'into TN\Vs. 
[] Wetlands that do not directly abut an. RP\V, bttt wlwf) considered. in cQ!l1b.imition withth~ tribtHaryto whkh they are <1djaccnt 

and with ~imilarlyshuated adj~ccntwetlands; have a significant nexus with a TNW arcjurisidktional. Data supporting this 
condusionis.provided at Section fll.C. 

Pr<:wjde acreage estiniates for jtitisdittionai \vetlaildsin the revic\\' area: acres. 

6. \Yet lands adjacent to non-RP\\'s that flow directtyor.rndirectly into TN\Vs. 
[J W ctland~ ndj<~c~nt to such waters, l\ndhfive \vhehconsiden~d. it1combirtation 'vith the tributt}r)' to which they are adjacentand 

with similarly situated adjacentwethmds, have ~l significant nexus with a TNWur~jurisclictionaLData S11pporth1g this 
condusimt is PNVid~d at Section n r.c; 

Provide esliHJi1tes tor jurisdictional \vetlands inthereview ar~a: acres~ 

7. lmpoundn1ents ofjurisdictional \vaters.9 

A~ a general rulet tllG impoundmeptofajurisdictil)t)<H {fibutao· remaitisjurisdic(ioi)~}J, 
[] Demonstrate thai impoundment was created trom ''waters of.the< U.S.{ or 
[] Demonstr~t~ that water meets the criterla for one oft.he cntegorie$ presented ~!Jove{l-6), ot 
0 Demonstraty I hat wat.cr i~ isolated with a I1C:Xl1S.to conunerce (see E below). 

E; ISO~AJ'EI) llNTERST1cJEORJNTRA-"STATE} WATERS,INCLUDINGISOLAT.ED WETLANDS/HIE USE, 
DEGRADATION OR DE.STRUCTION.OF \YHICH COULD AFFECT INTERSTt\. TE COMi\lERCE, INCLUDING ANY 
s.~CH\Vi\_TERS {CHECI{i\LL THATAPfLY): 10 

['] which are or could be used hy interstate or foreign travelers Jor recretltionalor otherpttrposes. 
0 from which fish or sheUHsh are orc()uldbetaken and ~oJdin interstate or foreign commerce. 
[] which are or could he used for industrial purposes by industries in interstate commerce. 
[] Interstate isolated waters. Bx:plaii1: 
0 Otherfllctors, ·Explaih: 

. ldentifywater body and sttmrhadz¢ ratiOJillle surm~1't[ngtletet.I11innfiol1: 

8~ke Footnotdi 3; 
9Tt)complet<;the analysis rt;tcr.to• the key ill. Se£tion.IIJ. D.6.ofthe h1stnl.c.tiOJ:lafyuideh(}()k 
N Prior to nsserting or declining<CWA jurisdiction based sokly on tbi~ category, Coq)sllistrh:ts wiUclcrale Ute ~cHott to <;Qrps and EJ\4. IIQ f6r 
revielr f:'(lnsistcnt with the t.rocess described in the Corps/EPA 1\.femortmtfumReganling CW/1 Act JnrlstlictiQtt Followi.11g R:npauo;s. 



Provide estitnate.s Iorjurisdictionahvatersin the rcviC\Y area (check all thatnpply}: 
0 Tributary waters: linear feet \\'idth(ft)~ 
0 Other non-wetland waters: acres. 

identitY type(s) of \Vaters: 
0 Wetlands: acres. 

F. NQN-JUR.ISDICTlONAL WATERS~ lNCLUJ)ING \YETLANDS (CHE(;K r\LL THAT AJJPLY}: 
0 ffpotetltialw~tlal1ds WG{"C a~se~sed \yithin th~ rcvkw art:a, these areas d1dnotmeet the criteria inlhc PJ87 C()rps ofEitgincers 

Wetland Delineation tvianuatand{or appn.1priate Regional Supplements; 
D Review area included isolated waters \\'ith n() svbshultialnex(JS to intersh\te (<\r foreign) ~onunerce; 

0 Prior to the Jan200l.-Sl1premeCourt decision in "S1VANCC/' the review area would have been regulated MsedsolelvoJlthe 
"~·ligratory Bird Rule'' (MBR). 

0 Waters do not meet the "SignificanlNcxus)' standard, where such a finding isrcqtiircdfor jurisdiction, Explair1: 
D Other: (explain; ifnotcovcrcd above): 

Provide acreage estimates for Iion-jtirisdictiolitll waters ii1 there•dew area, where the solept1te!1tial btlsisofjurisdiction is the l'vtBR 
factors (i.e., presence of migratorybjrds, presence ofendangcrcd species, use of wat~r for irrigated ngriculture), using best professional 
judgment (check <111 that apply): 
D Non-wetland waters (i.e;, rivers, streams): linear Jeet width (t1). 
D Lakcs!polids: acres. 
0 Other non ... ,vetland \Vaters: acres. List type ofaquatic resource: 
0 Wetlands: acres. 

Provide acreage esti111ates<tor non-jurisdictional waters in the revkw are<) that do not meet the j'Significant Nexus;' standard, where such 
a finding is required tor ji1risdidion (check aH that apply); 
0 Non~wctlandwatcrs{Le;, rivers, streams): linear feel, width{ft). 
0 l.;akes/ponds: acres. 
0 Other non-wetland waters: acres .. List type ofaqua.ticrcsource: 
D \Vetlands: acres. 

SECTION IV: DATA SOURCES, 

A. SUPPORTING DATA. Data reviewed for JD (~heck all that apply- checked items shall be included in case tile and, where checked 
and requested_. appropriatelyreference sources below): 
[81 1\:laps, plans, plots or plat submitted by or on behaJf ofthe applicant/consultant; 
0 Data sheets prepared/sttb:milted by or onbelm}t' of the applicant/consultalit; 

0 Ofticc concurs \\'ith data sheets/delineation report. 
0 0ft1ce does 1\ot concur with daht sheet$! delineation reporl. 

0 Data sheets .t'>repatcd by the Corps: 
0 Corps navigahle waters' study: · · 
[J U,S; Geological Survey llydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUG niaps. 

0 lJ.S. Geological Sun'cy map(s). Cite scale& qt1ad name: 
0 USDA Natuml Resources Conserv(ltion Service. SoH Survey, Citation: 
0 National wetlands inyen(ory 111ap(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 fElvfJVF!Rtvl ti1aps: 
0 lOO~ycar Floodplain Elevationis: (National GeodecticVertical Dtlt\101 <Jf 1929) 
[8] Photographs: 0 Aerial (Name & Date): .· . . . . . . . 

or l8lOther (Nru.nc & D<1tc):Project site: Mar¢h 7; 2Q(.J. 
0 Previous detennination(s). File no. and date of response letter: 
0 Applicablclsuppqrting case law: 
~- AppliCable/supporting sdentinc literature: . . 
VJ Other information (plcnsc specify): v\£,1}-Cf_. b,lJ ~ '-

R ADDITIONAL COMMENTS TOSUPPORTJD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 7. 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00362, Kenneth and Pamela 
Craig 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Rutherford 
Center coordinates of site (lat/long in degree decimal format): 
82.054W 

City: Rutherfordton 
Latitude & Longitude in Decimal Degrees: 35.40986IN.-

Universal Transverse Mercator: 
Name of nearest water body: Maple Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad NC-SC 3050105 
I} Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
filE~ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
flml Office (Desk) Determination. Date: 
1!!11 Field Determination. Date(s): Feburary 3, 2014 

SECTION II: SUMMARY OF FINDINGS 
A, RHA SECTION 10 DETERMINATION OF JURISDICTION, 

There ~ii! "navigable waters of the U.S." within Rivers and Harbors Act (RHA)jurisdiction (as defined by 33 CFRpart 329) 
in the review area [Required] 

IJI Waters subject to the ebb and flow of the tide. 
II Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

L Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

flmJ TNWs, including territorial seas 
li!ii Wetlands adjacent to TNWs 
If Relatively permanent waters2 (RPW s) that flow directly or indirectly into TNW s 
Iii Non-RPWs that flow directly or indirectly into TNWs 
II!B Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
6lif Wetlands adjacent to but not directly abutting RPW s that flow directly or indirectly into TNW s 
lli Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
I§ Impoundments of jurisdictional waters 
m!i Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 80 linear feet: 2 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: [ll~~B!tlJi~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defmed as a tributary that is not a TNW and that typically flows year-roood or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



'ima Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section IIJ.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section m.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the 8quatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section m.D.2. Ifthe aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 

rir::;:~:~~ :i1IItl 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into .TNW. 
D Tributary flows through RllJim tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to 'INW5
: 

Tributary stream order, iflmown: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: liiilmlll 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: l.i:!11!!!fl!!i 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

-- ·~~~~~~' 

Tributary provides for: ~;!:~~!§t "!!).~Jill~~ 
Estimate average number of flow events in review area/year: ~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~-ilfii!lltmlf!. Characteristics: 

Subsurface Dow:[!!!~~- Explain findings: 
D Dye (or other)test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

High Tide Line indicated by: Ill 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM: has been removed by development or agricultural practices). \¥here there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



0 Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explam findings: 
D Other environmentally~sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explam: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non~ 1NW: 
Flow is: l!!i!I!J!!ii,!i. Explain: 

Surface flow is: _lf~!flrJf~ 
Characteristics: 

Subsurface flow: ~~J§i. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non~ 1NW: 

(d) 

D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explam: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally~sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis:~~~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y/N) Size Cin acres) Directly abuts? (Y /N) Size (in acres) 

Summarize overall biological, chemical and physical functions being perfonned: 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination Viith its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
lii!IINWs: linear feet width (ft), Or, acres. 
mill Wetlands adjacent to TNWs: acres. 

RPWs that flow directly or indirectly into TNWs. 
:~ill!iiiJimi Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
Iii!! Tributary waters: linear feet width (ft). 
lit Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 

8See Footnote# 3. 



Water body that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
lliJI Tributary waters: linear feet width (ft). 
m_ Other non~wetland waters: acres. 

Identizy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

mJ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

liJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Jli Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a INW are jurisidictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
iB. Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a INW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. m Demonstrate that impoundment was created from "waters of the U.S.," or 
1§§1 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
mlJ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

m. which are or could be used by interstate or foreign travelers for recreational or other purposes. 
Jm from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Jm which are or could be used for industrial purposes by industries in interstate commerce. 
lliJI. Interstate isolated waters. Explain: 
mil). Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
lliJI Tributary waters: linear feet width (ft). 
IJ Other non~wetland waters: acres. 

ldentizy type(s) of waters: 
til Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
mD: If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation.Manual and/or appropriate Regional Supplements. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Jil Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 200 I Supreme Court decision in "SW ANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
Iii Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Jll Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~. Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Ill: Lakes/ponds: acres. 
Rmil_ Other non-wetland waters: acres. List type of aquatic resource: 
II Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
Jm Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
!1 Lakes/ponds: acres. 
Ill Other non-wetland waters: acres. List type of aquatic resource: 
l!!l!lJ_ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
£m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

IJ: Data sheets prepared by the Corps: 
m!!i Corps navigable waters' study: 
!ill U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

m!!l U.S. Geological Survey map(s). Cite scale & quad name:NC-Shingle Hollow. 
Ia USDA Natural Resources Conservation Service Soil Survey. Citation: 
:WI National wetlands inventory map(s). Cite name: 
1!!1 State/Local wetland inventory map(s): 
lli!l FEMAIFIRM maps: 
ll!l 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
Iilli Photographs: I2J Aerial (Name & Date): 

or D Other (Name & Date): 
fm Previous determination(s). File no. and date of response letter: 
tiilll Applicable/supporting case law: 
l!il Applicable/supporting scientific literature: 
ll!l Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
ob 

U.S. Army Corps of Engineers 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 7, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00363, Craigory and Barbara 
Surrett 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Haywood City: Canton 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.5655 N, 
82.8067W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT to North Hominy Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad (06010105) 
Jm Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. m Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
li!ill Office (Desk) Determination. Date: March 7, 2014 
!ill Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

!ill 
!ill 

"navigable waters of the U.S." within Rivers and Harbors Act (RIIA) jurisdiction (as defined by 33 CFR part 329) 
area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to tran.sport interstate or foreign 
comnlerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

mJ 1NW s, including territorial seas 
fllill Wetlands adjacent to TN\Vs 
[!1 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TN\Vs 
~ Non-RPWs that flow directly or indirectly into TNWs 
lilt Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
01 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
fiili Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
F.g Impoundments of jurisdictional waters 
J1i Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 440 linear feet: 1-2 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: fj!:!jjjlli!!!J:~~J:l~l!ii~l!il!m 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

m Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows yeaHound or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting docwnentation is presented in Section III. F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section lii.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections lll.A.l and 2 and Section 111.0.1.; otherwise, see Section III.B below. 

l. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section TII.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section ITI.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section IIJ.B.l for the tributary, Section III.B.2 for any on site 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section m.c below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
D Tributary flows through !llH~J! tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state .boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the fustructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: !1!!\l:i~J!M. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence ofrun!riffie/pool complexes. Explain: 
Tributary geometry:~~~!'! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: :tfiilfS 
Estimate average number of flow events in review area/year: !!!i!i!lJ~m 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: !!i![l!lill~ii· Characteristics: 

Subsurface flow: lfitJimlli~!~- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

iii High Tide Line indicated by: Jllm 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
D tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Weiland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OH\VM has been removed by development or agricultural practices). "Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 

' and below the break. 
7Ibid. 



D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: i!iiliii!i- Explain: 

Surface flow is: ll!ll!llliJI~ 
Characteristics: 

Subsurface flow: !ll'i:.!lf!il!m- Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with N on-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the ii!!li!i!i~floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federaliy Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: :f:ii~1;3j 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 



a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Hill TNWs: linear feet width (ft), Or, acres. 
fm Wetlands adjacent to TNW s: acres. 

2. RPWs that flow directly or indirectly into TNWs. m Tributaries ofTNWs where tributaries typically flow year-round arc jurisdictional. Provide data and rationale 
indicating that tributary is perennial: UT to North Hominy Creek exhibits indicators of ordinary high water 
marks (OHWM) including developed bed and bank, scour, presence of litter and debris, destruction of 
terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. UT to North Hominy Creek 
is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Canton and the most current 
Natural Resource Conservation Service Soil Survey for Haywood County. Solid blue line features on these 
mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps 
representatives during a site. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
fii!l Tributary waters: 440 linear feet I-2 width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
fm Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Hill Tributary waters: linear feet width (ft). 
Jjfil Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TN\Vs. 
£m Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

mi! Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

~!if Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
I1J Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
:Ill Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisdictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in tl1e review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
J!: Demonstrate that impoundment was created from "waters of the U.S.," or 
tit Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
II] Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

~ which arc or could be used by interstate or foreign travelers for recreational or other purposes. 
ij'!ff from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
I!J which are or could be used for industrial purposes by industries in interstate commerce. 
Ill: Inters~te isolat:d w~te:s. Explain: m Other factors. Explam. . 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
lili!l Tributary waters: linear feet width (ft). 
mmJ: Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
Jm. Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
-~ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
I§ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule"" (MBR). 

§ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
~ Other: (explain, if not covered above): 

Provide acreage estimates for non~jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
I!J Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
fiiil Lakes/ponds: acres. 
Oli Other non-wetland waters: acres. List type of aquatic resource: 
li{ Wetlands: acres. 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based soJcly on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
mm Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~ Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
filii~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
mgJ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
f!illl Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. m Data sheets prepared by the Corps: 

J!l Corps navigable waters' study: 
Ei!J U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

llli! U.S. Geological Survey map(s). Cite scale & quad name: Canton. 
fkj USDA Natural Resources Conservation Service Soil Survey. Citation: Haywood County, NC. 
Efil National wetlands inventory map(s). Cite name: m State/Local wetland inventory map(s): 

~ i~=~~:~;~~ Elevation is: (National Geodectic V crtical Datum of 1929) 
Ei!J Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
fi!ilJ Previous detcrrnination(s). File no. and date of response letter: 
Ei!J Applicable/supporting case law: 
lill1f Applicable/supporting scientific literature: 
iffil Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 4, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00365, Clay County Water & Sewer 
District I Attn.: Stephen Sellers 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Clay City: Haysville 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.006495 N, 
83.82599 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Hyatt Mill Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hiwassee River 
Name of watershed or Hydrologic Unit Code (HUC): Hiwassee (06020002) 
1§§1 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
_Jiml Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
l!llJ Office (Desk) Determination. Date: March 4. 2014 m Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

lbere ~~IJ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] m Waters subject to the ebb and flow Of the tide. 

lllij Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
conm1crce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

Tbere "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

1m: TNWs, including territorial seas 
mJ_ Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Ill Non-RPWs that flow directly or indirectly into TNWs 
611 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
fj§ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
f; Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
(il Impoundments of jurisdictional waters 
iJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 232 linear feet: 9 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~j!j!~itlJ!Illli!ii\!~~lfll! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

~ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section IILD.l.; otherwise, see Section III.B below. 

1. TNW 
ldentizy TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information thai documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section 111.8.2 for any onsite 
wetlands, and Section m.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section Ill.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly intoTNW. 
D Tributary flows through !i~!lliPJ§! tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to 1NW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. , 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: llli!i!!!ll!~. 

Primary tributary substrate composition (check all that apply): 
D Sills D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of nm/rifflefpo.()l _complexes. Explain: 
Tributary geometry: i!':wlft!lli! 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: -~~~~~!ll§! 
Estimate average number of flow events in review area/year: ~Jsi!T'trul~ 

Describe flow regime: 
·Other information on duration and volume: 

Surface flow is: ifji~i[~[f. Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

Tributary bas (check all !hat apply): 
D Bed and banks 
D OHWM" (check all indicators !hat apply): 

0 clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

lBl! High Tide Line indicated by: lBl! Mean High Water Mark indicated by: 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitalfor: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 

6A natural or man·made discontinuity in the OHW:M does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM: has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break 
71bid. 



D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

3. 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface Dow is: ili!lii!i.;.J!l!f 
Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic conne.ction. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 
Flow is from: 
Estimate approximate location of wetland as within the r~~~~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, ifknovm: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

Characteristics of all wetlands adjacent to the tributary (if anx). ""~_''''"'~ 
All wetland(s) being considered in the cumulative analysis: Dllm.:~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

Size (in acres) 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 



the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section Ill.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on tl1e tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!llll TNWs: linear feet width (ft), Or, acres. 
~Wetlands adjacent to 1NWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
~ Tributaries ofTNWs where tributaries typically flow year~round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Hyatt Mill Creek exhibits indicators of ordinary high water marks 
(OHWM) including developed bed and bank, presence of aquatic life, scour, presence of litter and debris, 
destruction ofterrestrial vegetation, sediment sorting and deposition, leaf litter washed away. Hyatt Mill 
Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Haysville and the most 
current Natural Resource Conservation Service Soil Survey for Clay County. Stream line feature on these 
mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps 
representatives during several visits to the Hayesville, North Carolina vicinity. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
!i!ll Tributary waters: 232 linear feet 9 width (ft). 
m_ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
:fiml Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
llffi! Tributary waters: linear feet width (ft). 
HJm Other non~wetland waters: acres. 

IdentifY type(s) of waters: 

8See Footnote# 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
miJ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

_@j Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

)il: Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section ill.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
_II Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Wl{ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the in1poundment of a jurisdictional tributary remains jurisdictionaL 
00 Demonstrate that impoundment was created from "waters of the U.S.," or 
mJ Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
:~ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

llffil which are or could be used by interstate or foreign travelers for recreational or other purposes. 
!11 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
W Interstate isolated waters. Explain: 
1!§1 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
mJI Tributary waters: linear feet width (fi). 
I!] Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
tlillll Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Jm If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
mil Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

Iilli Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
1m Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
lvfBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
mil. Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~: Lakes/ponds: acres. 
ill' Other non-wetland waters: acres. List type of aquatic resource: 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
1u Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



1Ziif Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
filEll Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
m: Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
m!!l Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
flm Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

~ .. :.' .• '.•.'.·. Data sheets prepared by the Corps: 
s Corps navigable waters' study: 
llillJ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Uaysville. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Clay County, NC. 
_f!m National wetlands inventory map(s). Cite name: 
~ State/Local wetland inventory map(s): 
mlJ FEMAIFIRM maps: 
l!iJ 100-ycar Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
l!iJ" Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
~ Previous determination(s). File no. and date of response letter: 
~ Applicable/supporting case law: 
li!B Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 26, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00374, Walmart Real Estate Business 
Trust I Attn.: Michael Thomas 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Catawba City: Hickory 
Center coordinates of site (latllong in degree decimal format): 
81.347764 w 

Latitude & Longitude in Decimal Degrees: 35.719585 N, 

Universal Transverse Mercator: 
Name of nearest waterbody: UT to Geitner Branch 
Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: Henry Fork 
Name of watershed or Hydrologic Unit Code (HUC): South Fork Catawba (03050102) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request 
film Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
mf Office (Desk) Determination. Date: 
ll!il Field Determination. Date(s): March 24, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There !!li't'il!l!~ "navigable waters of the U.S" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] m Waters subject to the ebb and flow of the tide. 

El!ill Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (a'> defined by 33 CFR part 328) in the review area. [Required] 

I. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

1m TNWs, including territorial seas 
~ Wetlands adjacent to 1NWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
if NonwRPWs that flow directly or indirectly into TNWs 
if Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Ill Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs m: Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs m Impoundments of jurisdictional waters m Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Nonwwetland waters: 1331inear feet: 5 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: mmJ!li!i!J!!l~l®]l~ll!IIIM! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

m Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section UI below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year -round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section ID.D.I.; otherwise, see Section III.B below. 

I. TNW 
IdentifY TNW: 
Summarize rationale supporting detemllnation: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2.1fthe aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section IJI.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section ill.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: 10_~~ 
Drainage area: 10 :!?!\~~ 
Average annual rainfall: 43 inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
[8J Tributary flows through-~ tributaries before entering 1NW. 

Project waters are miles from TNW. 
Project waters arc river miles from RPW. 
Project waters are miles from 1NW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: UT to Geitner Branch flows into Geitner Branch and then into the 

Henry Fork River, a traditional navigable water (TNW). 
Tributary stream order, ifknown: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



!g) Manipulated (man-altered). Explain: UT to Geitner Branch has been 
significantly influenced by point source storm water dicharges. 

most areas. 

Tributary properties with respect to top of bank (estimate): 
Average width: 5 feet 
Average depth: 5 
Average side slope;;,;;, '!!W~]li!l!~~i~:[li~~~~~~~]. 

Primary tributary substrate composition (check all that apply): 
IZJ Silts IZJ Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Highly eroding, incised in 

Presence of run!rifile/pool complexes. Explain: Not present. 
Tributary geometry: miiitl[~i}!~!!!lifJmt 
Tributary gradient (approximate average slope): 4-5% 

(c) Flow: 
Tributary provides for: S;Jf4!!1ftl»i 
Estimate average number of flow events in review area/year: 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: Ji!~!!!il!m!lfl<!J!l!Jl(il~ij!, Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
IZJ Bed and banks 
IZJ OHWM6 (check all indicators that apply): 

[gl clear, natural line impressed on the bank ~ the presence of litter and debris 
0 changes in the character of soil D destruction of terrestrial vegetation 
0 shelving D the presence of wrack line 
D vegetation matted dovm, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away !g) scour 
[ZI sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWlvf were used to determine lateral extent of CWAjurisdiction (check all th_at 
apply): 

llll!J Mean High Water Mark indicated by: D High Tide Line indicated by: 
0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

D survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: Water is generally clear. Water quality is likely low/moderate. 
Watershed is generally commercially developed and covered largely by impervious surfaces 

Identify specific pollutants, iflmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
[ZI Riparian corridor. Characteristics (type, average width): Generally riparian corridor is bottomland 

hardwood forest and is approximately 100ft on either side ofUT. 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). "Where there is a break in the OHW11 that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



D Wetland fringe. Characteristics: 
D Habitatfor: 

0 Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve a.';; state boundaries. Explain: 

Surface flow is: fD~i 
Characteristics: 

Subsurface flow: )l!!lmfli!f. Explain findings: 
D Dye (or test performed: 

(c) Wetland Adjacency Determination with Non-1NW: 

(d) 

D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

Project 
Project waters 
Flow is from: 
Estimate apr>rmdmate 

miles from 1NW. 
(straight) nailes from TNW. 

of wetland as within 1he lill!ll~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identity specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if a~~'}_~N~N~~~ 
All wetland(s) being considered in the cumulative analysis: :lli_!~j~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y/N) 

Summarize overall biological, chemical and physical functions being performed: 

Size Cin acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination -with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section Ill.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT AYPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
l!illl TNWs: linear feet width (fl). Or, acres. 
lijiij Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
fii§ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: . 

Iii Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
liil!l Tributary waters: 133 linear feet 5 width (ft). 
ijj Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. ml Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 
nexus with a TNW is jurisdictional. Data supporting this conclusion is provideQ_ at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all tl1at apply): 
l!illl Tributary waters: linear feet width (ft). 
Jlil Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

8See Footnote# 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
mf Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[II Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly aDutting an RPW: 

ill Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
_fiil Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which tl1ey 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
,:(1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which tl1ey are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide estinmtes for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Demonstrate that impoundment was created from "waters of the U.S.," or 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y):10 

Jm which are or could be used by interstate or foreign travelers for recreational or other purposes. 
Jm from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
ma which are or could be used for industrial purposes by industries in interstate commerce. 
II Interstate isolated waters. Explain: 
~ Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
lim Tributary waters: linear feet width (ft). 
Jm Other non-wetland waters: acres. 

Identify type(s) of waters: 
lim Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
ftl If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
tiiiJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

Jl Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Ill Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
J\.1BR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
llmJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memora11dum Regarding CWA Act Jurisdiction Following 
Rapanos. 



E!dJ, Lakes/ponds: acres. 
lli,ill Other non~wetland waters: 
liilil Wetlands: acres. 

acres. List type of aquatic resource: 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the. "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
li[ Lakes/ponds: acres. 
IJE]: Other non-wetland waters: acres. List type of aquatic resource: 
if Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in cao;e file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: m Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

I2J Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

lffii). Data sheets prepared by the Corps: 
·am Corps navigable waters' study: 
~ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

fBa U.S. Geological Survey map(s). Cite scale & quad name: Hickory. 
~ USDA Natural Resources Consen'ation Service Soil Survey. Citation: Catawba County SSURGO Soils. m National wetlands inventory map(s). Cite name: 
ti§§' State/Local wetland inventory map(s): 
~ FEMA/FIRM maps: 
JliliJ I 00-year Floodplain El~vation is: (National Geodectic Vertical Datum of 1929) 
l)l!;J. Photographs: 1Zl Aerial (Name & Date): 2010 ESRI World Imagery. 

or 1Zl Other (Name & Date): Site Photos November 2, 2013. 
li] Previous dctermination(s). File no. and date of response letter: 
~ Applicable/supporting case law: 
EZl! Applicable/supporting scientific literature: 
f:J±l Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 10, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00375, Adam and Paige Bridges 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Haywood City: Waynesville 
Center coordinates of site (latllong in degree decimal format): 
82.957210 w 

Latitude & Longitude in Decimal Degrees: 35.471167 N, 

Universal Transverse Mercator: 
Name of nearest waterbody: UT to Raccoon Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Pigeon River 
Narue of watershed or Hydrologic Unit Code (HUC): Pigeon (06010106) 
f! Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. m Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
lJiiiJ Office (Desk) Determination. Date: March 10.2014 
lJiiiJ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There P'JI,J "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] m Waters subject to the ebb and flow of the tide. 

mEJ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "'waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

I. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

lliili1 TNWs, including territorial seas 
§ill Wetlands adjacent to TNWs 
~ Relatively pennanent waters2 (RPWs) that flow directly or indirectly into TNWs 
fiE Non-RPWs that flow directly or indirectly into TNWs 
H§l Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
mil Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Ill Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
II Impoundments of jurisdictional waters 
fN.il Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 150 linear feet: 1-2 width (ft.) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~~~~llf:IIT!!m~~~~m! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

~ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
1 For purposes of this form, an RPW is defined as a tributary that is not a TNW and 1hat typically flows year-roWid or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section UJ.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section lli.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY 1NW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section ID.D.2.lfthe aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. Hthe tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section ID.B.l for the tributary, Section TII.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfa11: 
A vcragc annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into 1NW. 
D Tributary flows throughfJ\l!lJmJ tributaries before entering 1NW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to 1NW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that applv): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Dim~. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

D Concrete 
0Muck 

D Bedrock D V egctation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: lllil]l~j[!lilm 
Tributary gradient (approximate average slope): % 

(c) Flow: 

~::~~~ ::e~:~~e~~~~~~Tt! events in review area/year: l'l~l(ililllt~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: !f!i!l!!l!i!"fli!. Characteristics: 

Subsurface :flow: !l!~m~!J. Explain findings: 
0 Dye (or test performed: 

Tributary has (check all tlmt apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

lf factors other than the OH\VM were used to determine lateral extent of CWAjurisdiction (check all that 

l!l!I High Tide Line indicated by: l!l!I 
0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
0 physical markings; · 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, ifknown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OH\VM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacen~ to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ![\llliiJ;]i. Explain: 

Surface flow is: !lt:[§i~j~ 
Characteristics: 

Subsurface flow: ~~~~:i!iliil!. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by benn/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 
Estimate apJ>ro:tirrmte 

river miles from TNW. 
aerial (straight) miles from TNW. 

of wetland as within the floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, ifknown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an):') 
All wetland( s) being considered in the cumulative analysis: _:fl!tfi~ilJ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size Cin acres) Directly abuts? (Y/N) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 



a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to 1NWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwcbs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section Ill.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: m TNWs: linear feet width (ft), Or, acres. 
,mil Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
m;} Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 
indicating that tributary is perennial: The UT to Raccoon Creek has indicators of ordinary high water marks 
(OHWM) including developed bed and bank, scour, presence of litter and debris, destruction of terrestrial 
vegetation, sediment sorting and deposition, leaf litter washed away. Perennial flow has been observed by Corps 
representatives during several visits to the Waynesville, North Carolina vicinity. 

liJ Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
IJii:l Tributary waters: 150 linear feet l-2 width (fl). 
f:l Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
lfim_ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a 1NW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
llll! Tributary waters: linear feet width (fl). 
mJl Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
m V[etlands directly abut RPW and thus arc jurisdictional as adjacent wetlands. 

Jil Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section Ili.D.2, above. Provide rationale· indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



Qift Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section Ili.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
B Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Ill Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and \vith similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Sj Demonstrate that impoundment was created from "waters of the U.S.," or 
lit Demonstrate that water meets the criteria for one of the categories presented above (1-6), or m Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

~ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
i) which are or could be used for industrial purposes by industries in interstate commerce. 
Jlm Interstate isolated waters. Explain: 
§ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
jli!] Tributary waters: linear feet width (ft). 
@j Other non-wetland waters: acres. 

Identify typc(s) of waters: 
ill Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
I!!! If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
1.1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule .. (MBR). 

t'llii Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
l.il] Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
!J Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
lli!l Lakes/ponds: acres. 
ill Other non-wetland waters: acres. List type of aquatic resource: 
lli!J Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
~!ill. Non-wetland waters (i.e., rivers, streams): linear feet, width (:ft). 
lliJ Lakes/ponds: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
@il Maps, plans, plots or plat submitted by or on behalf of the applicant! consultant: 
J.~l Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

liilll Data sheets prepared by the Corps: 
filli1_ Corps navigable waters' study: 
Jllil U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~Err U.S. Geological Survey map(s). Cite scale & quad name: Waynesville. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Hayv,rood County, NC. 
~.··.~.~.~.~., National wetlands inventory map(s). Cite name: 
I$LI State/Local wetland inventory map(s): 
!illl FEMAIFIRM maps: 
!!lll 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
lili1! Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
mJ Previous determination(s). File no. and date of response letter: 
llli!J Applicable/supporting case law: 
~ Applicable/supporting scientific literature: 
lliilit Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 

















APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): January 20,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Asheville Regulatory Field Office .oJA 1 , ''"'\' .cL ,..,... 
[..t:,.<)l\\P- ~6-f\ ;:iotl.j -0~'8"'1 ~ dl tVol\vt vv 1 1'-lo~"<.JO<V 

C. PROJECT LOCATION AND BACKGROUND INFORMATIO'N: ' "1) 
State: NC County/parish/borough: Wilkes City: North Wilkesboro 
Center coordinates of site (!at/long in degree decimal format): Lat. 36.18796° J'l, Long. ·81.09119° M\. 

Universal Transverse Mercator: 
Name of nearest waterbody: Yadkin River 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Yadkin River 
Name of watershed or Hydrologic Unit Code (HUC): 03040101 
Gl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
[[1 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 
different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
§I Office (Desk) Determination. Date: 
£lliN; Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~~~i~\i "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area [Required] 

EID; Waters subject to the ebb and flow of the tide. 
UTI Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There ~j;!l "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required! 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

um TNW s, including territorial seas 
l\lfl Wetlands adjacent to TNWs 
~ Relatively pennanent waters2 (RPW s) that flow directly or indirectly into TNW s 
fill Non~RPWs that flow directly or indirectly into TNWs 
®. Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
IS] Wetlands adjacent to but not directly abutting RPW s that flow directly or indirectly into TNW s 
fill. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs m Impoundments of jurisdictional waters 
)]] Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: (Tributaries) 1,100 linear feet: (avg.) 8 width (ft) and/or acres. 
Wetlands: 0.01 acres. 

c. Limits (boundaries) of jurisdiction based on: ~9j!~'!}~ji[~l~lliMJi.~~~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check ifapplicable):3 

IZ:l Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this folll4 an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(f': (T tvnir.!lllv 1 month<:\ 



SECTIONID: CWAANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. H the aquatic resource is a TNW, complete 
Section TII.A.l and Section IJI.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section ITI.D.l.; otherwise, see Section ID.B below. 

I. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are '~relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW; but has year-round 
(perennial) flow, skip to Section ID.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lli.B.l for 
the tributary, Section m.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: 400 $q~~~li'l\l!i~ 
Drainage area: 334.1 ~~¢~~~ 
Average annual rainfall: 50.4 inches 
Average annual snowfall: 7.8 inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
[gl Tributary flows through~ tributaries before entering 1NW. 

Project waters are river miles from TNW. 
Project waters are , river miles from RPW. 
Project waters are , '--;<, -- aerial (straight) miles from 1NW. 

Project waters are ' aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: UTI-Yadkin River; UT2-Yadkin River. 

Tributary stream order, if known: 1st and 2nd . 

4 Note that the Instructional Guidebook contains additional information regarding swal~, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 1NW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: ['gl Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 8 feet 
Average depth: 1.5 fe~~ 
Average side slopes: !it. 

Primary tributary substrate composition (check all that apply): 
D Silts 1:21 Sands 
D Cobbles 1:21 Gravel 
[21 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: The lower portion ofNS-1, before the 
confluence with NS-2, has problems with channel incision and bank erosion. This condition is from historic timbering activity and land 
clearing of the surrounding property as well as runoff from an adjacent historic timber trail. NS-4 flows through an old pond footprint, 
above the road shoulder, and flows through a broad area with loose sediments, sediment bar features, and eroded banks from the old 
pond site, majority of which is upstream and outside of the proposed project corridor. 

Presence of run/riftle/~o-?1"~-~~p_l~:e~:-- ~xplain: Mostly riffie-run due to steep gradients of headwater tributaries. 
Tributary geometry: R~i~lixr.!Yi~~i(igji:t 
Tributary gradient (approximate average slope): 8-12% 

(c) Flow: 
Tributary provides for: ~~~~1!!1\iii'!fl!;l\j 
Estimate average number of flow events in review area/year: ~1 

Describe flow regime: NS-1 is an intennittent stream with a 13.8-acre drainage area. NS-1 experiences some 
seasonal variations in flow: summer months the channel may run dry with periodic flow events triggered from rainstorms and winter 
months may have stronger flow in the channel. NS-1 appears to be a flashy system with steep gradient and evidence of scouring, 
headcutting, and channel incision. NS-2 is a perennial stream with a 67.5-acre drainage area and experiences year round flow. NS-3 is a 
intennittent stream with a drainage area of23.4-acres and experiences year round flow. NS-4 is a perennial stream with a drainage area 
of 173.7-acres and experiences year round flow. NS-5 is a perennial stream with a drainage area of55.7-acres and experiences year 
round flow. 

Other infonnation on duration and volume: 

Surface flow is: P\~~~@f,~;!(~:A'~:~~'~:~a:. Characteristics: Continuous bed and bank, OHWM present, sorting of materials, 
some debris lines, evidence of high water flow events. 

Subsurfuce flow: N~- Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
1:21 Bed and banks 
1:21 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 12] the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
1:21 shelving [21 the presence of wrack line 
D vegetation matted dom1, bent, or absent IZJ sediment sorting 
[21 leaf litter disturbed or washed away [21 scour 
12] sediment deposition 0 multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
f:IJ High Tide Line indicated by: I2:J Mean High Water Mark indicated by: 

D oil or scum line along shore objects 0 survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



0 physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 
Explain: Water quality in (NS-1, NS-2, NS-3, NS-4, NS-5) tributaries UT-Yadkin River is good: several species of 
macro-invertebrates were observed, light siltation of channel, and organic sudsing was observed. Watershed area is 
mostly forested with some residential areas along the upper slopes. Historic land activity, clearing and timbering, has led 
to some degraded channel conditions. Stream buffers are mostly wooded and intact. 

IdentifY specific pollutants, if known: sediment. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
[,gl Riparian corridor. Characteristics (type, average width): Riparian corridor consists of wooded areas extending more than 

100 feet either side of stream channels on average. 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
[8] Aquatic/wildlife diversity. Explain findings: Riparian habitat is supportive of wildlife diversity. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: 0.01 acres 
Wetland type. Explain: Seep. 
Wetland quality. Explain: One wetland was delineated within the project corridor (NW-1). This wetland is rated as 

moderate quality (NCW AM). The wetland is located along a historic woods trail and below a powerline easement. Soils are very 
shallow. Strong seepage from boulders. Water table is perched on bedrock in wetland boundary. 

Project wetlands cross or serve as state boundaries. Explain: 

(b) 
Flow is:··." 

perennial flow with non-TNW. 

Surface flow is: ~~rl~iilj,~J\:g~~w 
Characteristics: Bedrock perches surface water causing flow to be diffuse towards NS-2 UT-Yadkin River. 

Subsurface flow: N:ij. Explain fmdings: Bedrock less than 6n below surface. 
D Dye (or other) test perfonned: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

[8J Discrete wetland hydrologic connection. Explain: Topographic and locational relationship with adbutting non
TNW (UT-Y adkin River) provides a discrete hydrologic connection. 

IZJ Ecological connection. Explain: Wetland unit abut non-TNW, supportnig riparian plant communities which 
differ from surrounding xeric areas. Wildlife are attracted to adjacent wetlands feeding on the food sources offered by hydric plant 
communities. Soil saturation at wetland units contirbutes to niche plant communities increasing species diversity, as well as supporting 
baseflow conditions for abutting non-TNWs. 

(d) 

0 Separated by berm/barrier. Explain: 

Project 
Flow is from: '. 
Estimate approximate 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: General watershed wetland system chemical characteristics are good due to surrounding 
drainage area being forested and undisturbed. Directly above wetland is a cleared powerline easement, but no obvious 
chemicals or pollutants appear to be affecting the wetland unit from this landuse. However, periodic clearing and pruning 
of plant materials related to the powerline easement has affected the plant community and its developemtn within the 
wetland, making it become a herbaceous dominated plant community. 

IdentifY specific pollutants, if known: NONE. 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
jgJ Riparian buffer. Characteristics (type, average width): Wetland unit in in the riparian zone ofNS-2 Uf-Yadkin River. It 

represents a small area of the stream's total riparian area. 
I:2J Vegetation type/percent cover. Explain: Wetland Plot NW -1 is a seep wetland type and is dominated by herbaceous plant 

material with a sparse shrub layer. 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain fmdings: 



0 Other environmentally-sensitive species. Explain findings: . 
18] Aquatic/wildlife diversity. Explain findings: Wetland plot supports wildlife as a food source with presence of seed 

and nut producing herbaceous plant material. 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: j 
Approximately ( 0.01 ) acres in total are being considered in the cumulative analysis. 



For each wetland, specifY the following: 

Directly abuts? IY/N) 
1- Yes 

Size fin acres) 
0.01 

Directly abuts? IY/N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: Provide food source for wildlife; 
provide chemical buffering of pollutants from overland flow thus providing a water quality inhancement function; provide a 
topological feature to the landscape providing an outlet of stored groundwater. 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section lli.D: . 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with a11 of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
@D TNWs: linear feet width (ft), Or, acres. 
@I Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
!Bl Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Hydrological, biological, and morphological characteristics consistant with known perennial streams in 
the surrounding area, these characteristics include: depositional bars, sorting of materials, riffle run complexes, good baseflow 
conditions, continuous bed and bank features, presence of OHWM, presence of macro-benthic population, and strong 
baseflow. 



m: Tributaries of1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section Ill.B. Provide rationale indicating that tributary flows 
seasonally: Presence ofOHWM, sorting of materials (different from surrounding area), debris lines, continous bed and bank, 
presence of headcuts, absence of leaflitter. 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
Iilli[ Tributary waters: 1,100 linear feet 8 width (ft). 
fi§9 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
1111 Tributary waters: linear feet width (ft). 
JZ] Other non-wetland waters: acres. 

IdentifY type( s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~. Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. m. Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
direetly abutting an RPW: Wetland plot NW-11ocated ad butting and slightly above NS-2-UT-Yadkin River top of 
bank. 

@] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section lli.B and rationale in Section lli.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.01 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
12] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisidictional. Data supporting this 
conclusion is provided at Section ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non~RPWs that flow directly or indirectly into TNWs. 
141: Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
'1123· Demonstrate that impoundment was created from "waters of the U.S.," or 
l1Ql Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
[b) Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCHWATERS(CHECKALLTHAT APPLY):10 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section lli.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



J$1 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
_ETII) from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
till{ which are or could be used for industrial purposes by industries in interstate commerce. 
Jm, Interstate isolated waters. Explain: 
1&1 Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
@ Tributary waters: linear feet width (ft). 
1illi Other non-wetland waters: acres. 

Identify type(s) of waters: 
!ill Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
[[l If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
N6) Review area included isolated waters with no substantial n-exus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

fiD Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Tiiit Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
u;J Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
u;J Lakes/ponds: acres. 
1!3: Other non-wetland waters: acres. List type of aquatic resource: 
IE:l Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
f!lj Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
!lilf Lakes/ponds: acres. 
1§1. Other non-wetland waters: acres. List type of aquatic resource: 
ffi Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
•rJ!ill Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report 
0 Office does not concur with data sheets/delineation report. 

!ill• Data sheets prepared by the Corps: 
IITEl Corps navigable waters' study: 
Jim U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Roaring River, NC USGS topo quad. 
!. • .. ~.:'.·;. USDA Natural Resources Conservation Service Soil Survey. Citation: 
.~ National wetlands inventory map(s). Cite name: 
§ State/Local wetland inventory map(s): 
Jim FEMA/FIRM maps: 
ffi I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
rJ!ill Photographs: 0 Aerial (Name & Date): 

or 12] Other (Name & Date): 
@): Previous determination( s ). File no. and date of response letter: 



liJjj Applicable/supporting case law: 
!ill Applicable/supporting scientific literature: 
liJjj Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



William Elliott 

Regulatory Specialist/Project Manager 

APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): Mar 6, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00393, Charlotte-Mecklenburg 
Utilities Department ,Amy Vershel, PE 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located in Charlotte and begins 
at the exisiting pwnping station near the NW comer of the junction of Steele Creek and Choate Circle. It extends to 
Carolina Place Pwy. Near Interstate 77, at coordinates 35.l00052N, -80.916891 the sewer line crosses the South 
Carolina line for 3507linear feet and crosses back into North Carolina at 35.083585N, -80.916821W 

State: NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.09797N,-
80.95604W, ends 35.066891N, -80.83543W 
Universal Transverse Mercator: 
Name of nearest water body: Steel Creek, Little Sugar Creek, McCullough Branch 
Name of nearest Traditional Navigable Water (1N\V) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba, NC-SC 3050103 
fil Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
lfili Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
1m O_fficc (Desk~ De~ermination. Date: March 5, 2014 
if F1eld Detenmnatwn. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION lO DETERMINATION OF JURISDICTION. 

There~~ "navigable waters of the U.S.".within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

.ml Waters subject to the ebb and flow of the tide. 
WJ: Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [RequiredJ 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

tiD~_ 'INWs, including territorial seas 
Jill Wetlands adjacent to TNWs 
m!2 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
IJ Non-RPWs that flow directly or indirectly into 1NWs 
~ Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
IJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
llii8 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
filii Impoundments of jurisdictional waters 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fom1., an RPW is defined as a tributary that is not a TNW and that typically flows yeaHound or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



Iilli) Isolated (interstate or intrastat~) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1035 linear feet: 2-30 width (ft) and/or acres. 
Wetlands: 1.649 acres. 

c. Limits (boundaries) of jurisdiction based on: lll!~~~~~~~OO!!iJ:!}~j~l!ll~!il 
Elevation of established OI!WM (ifknown): 

2. Non-regulated waters/wetlands (check ifapplicable): 3 

iJMI Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section lli.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

I. TNW 
ldentiJY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "'relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section lli.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section m.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section m.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section ID.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: !i[.lm:jij~ 
Drainage area: !f~~i!l!!j~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
D Tributary flows through~!~~~~~ tributaries before entering TNW. 

3 Supporting documentation is presented in Section lll.F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

Project waters arc river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from Rl'W. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
A vcrage side slopes: ~~~~!!1!>1111-

Primary tributary substrate composition (check all that apply): 
D Silts 0 Sands 
D Cobbles D Gravel 
D Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: f!fi.!lillltl.iiii 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: !l!!!Jlli!li!l 
Estimate average number of flow events in review area/year: jl~~j!~!WJ!I 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: l!!iil!!lJm!(l;. Characteristics: 

Subsurface flow: fil:\~!liill[~. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining 0 abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that 

lilll1 High Tide Line indicated by: 1m 
0 oil or scum line along shore objects 
D fme shell or debris deposits (foreshore) 
0 physical markings/characteristics 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM ha<> been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

(iv) 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitatfor: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN\V 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: j_!~JIIflif§l 
Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not direc!ly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 
Estimate apl>ro:<irrta!e 

river miles from TNW. 
aerial (straight) miles from TNW. 

of wetland as within the !lt~mt!!!l floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ft~~~t 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 



Directly abuts? (Y /Nl Size (in acres) Directly abuts? (Y/Nl Size (in acres) 

Summarize overall biological, chemical and physical ftmctions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in 1he TNW? 
• Does the tributary, in combination with its adjacent wetlands (ll any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination wi1h all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
lilJ1NWs: linear feet width (ft), Or, acres. 
J!!!!l Wetlands adjacent to TNWs: acres. 

that flow directly or indirectly into TNWs. 
mllJ~lJ~f!ll!ii! Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stre~ indicative of perennial. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
!llill Tributary waters: linear feet width (ft). 
fS Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
1001 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Tributary waters: linear feet width (fi.). 
Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ _Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

mEl Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

t1n Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 1.649 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[i Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
m;l Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. m Demonstrate that impoundment was created from "waters of the U.S.," or 
Jil Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
:fm Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y):10 

Jm which are or could be used by interstate or foreign travelers for recreational or other purposes. 

I fro~ which fish or shellfish are_ or co~ld be taken and. sold in_ int~r~tate or foreign commerce. 
wh1ch are or could be used for mdustnal purposes by mdustrtes m mterstate commerce. 

__ Interstate isolated waters. Explain: . 
i!f.l Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
!llill. Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
111 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdktion Following 
Rapanos. 



IdentiJY typc(s) of waters: 
1!!11 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
EfJl If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
Jl Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
1!!11 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
J.m Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Df Lakes/ponds: acres. 
1llli1 Other non-wetland waters: acres. List type of aquatic resource: m Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
Jm: Non-wetland waters (i.e., rivers, streams): linear feet, width (:ft). 
fi€11. Lakes/ponds: acres. 
fi!l. Other non-wetland waters: acres. List type of aquatic resource: 
ei Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD {check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
m- Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
® Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[S] Office concurs with data sheets/delineation report 
D Office does not concur with data sheets/delineation report. 

1!!11 Data sheets prepared by the Corps: 
~ Corps navigable waters' study: 
.1!!11 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:SC-Fort Mill. 
fm USDA Natural Resources Conservation Service Soil Survey. Citation: 
Ji National wetlands inventory map(s). Cite name: 
lill1 State/Local wetland inventory map(s): 
1!!11, FEMA/FIRM maps: 
fiijl 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: [2J Aerial (Name & Date):UNK. 

or [2J Other (Name & Date):UNK 
ll1l!l} Previous determination(s). File no. and date of response letter: 
g Applicable/supporting case law: 
Jl§ Applicable/supporting scientific literature: 
fi2B Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICTOFFICE,FILENAME,ANDNUMBER: (.~"J'C\W -'{:(t7! -A lf!Mt\'C,I}{" 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Buncombe City: Arden 
Center coordinates of site (!at/long in degree decimal format): Lat. 35.457293° !!!, Long. -82.561462° ilii!-

Universal Transverse Mercator: 
Name of nearest waterbody: Avery Creek 

~~~11 ~]Jqc;__, 
J;oi L{- b bt.fV\ 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105 
If Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
II Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

I Office (Desk) Determination. Date: 
Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There E~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CPR part 329) in the 
review area. [Required] 

I Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used i~ the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There 1]1 "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

l. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

II TNW s, including territorial seas 
Iii Wetlands adjacent to TNWs 
tl Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 

I Non-RPWs that flow directly or indirectly into TNWs 
" Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 

"·:: Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 

I Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments of jurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 445 linear feet: 3 width (ft) and/or 0.03 acres. 
Wetlands: 0.20 acres. 

c. Limits (boundaries) of jurisdiction based on: I!Jilfil~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

IJ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lli below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting docwnentation is presented in Section III. F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section m.B below. 

I. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are ""relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through Mm! tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to 1NW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 1NW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ll)~jf!l~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 

Presence of run/rifflej.g .2 222_ .. ~~.·~0 .. ,!11 .. " plexes. Explain: 
Tributary geometry: ~-
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: 1!11!:& 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: illlllf'!J 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~111:. Characteristics: 

Subsurface flow: ~- Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
D changes in the character of soil 0 destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
D sediment deposition 0 multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
Ill High Tide Line indicated by: II Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: . 
D Other environmentallyMsensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

3. 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ••. Explain: 

Surface flow is: ~5"~J:~ ~l~ 

Characteristics: 

Subsurface flow: IJ~j[~~. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from 1NW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: . 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

Characteristics of all.wetlan~s adja~ent to the tri~utary (if. an.x)."l:)"~'N"".~" ·.·'rr"'"'~''""" 
All wetland(s) bemg considered m the cumulative analysts:~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y /N) Size fin acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section Ill.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
lllill TNWs: linear feet width (ft), Or, acres. 
iJ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
!J Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Defined bed and bank, strong flow. 
I! Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
I8J Tributary waters: 445 linear feet 3 width (ft). 
£m Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
fii Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictionaL Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
1iil Tributary waters: linear feet width (ft). 
llJ Other non-wetland waters: acres. 

Identify type( s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Jm. Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

II Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetland discharges directly into stream channel. 

ll) Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.20 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
If Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Iii Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional 
liB Demonstrate that impoundment was created from "waters of the U.S.," or 
IJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Jl1 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE[ WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPL Y):10 

m which are or could be used by interstate or foreign travelers for recreational or other purposes. m from which fish or shellfish are. or could be taken and sold in interstate or foreign commerce. 
II which are or could be used for industrial purposes by industries in interstate commerce. 
II Interstate isolated waters. Explain: 
liil Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
li!El Tributary waters: linear feet width (ft). 
li2l Other non-wetland waters: acres. 

Identity type(s) of waters: 
li1l) Wetlaods: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
1§1 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
IE] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based solely on the 
''Migratory Bird Rule" (MBR). 

fiTill Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
li!El Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
mJ Non-wetland waters (i.e., rivers, streams): 
ill Lakes/ponds: acres. 

linear feet width (ft). 

I) Other non-wetland waters: acres. List type of aquatic resource: 
li1l) Wetlaods: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the ''Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
Iii Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
fi Lakes/ponds: acres. 
If Other non-wetland waters: acres. Ust type of aquatic resource: 
fti Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
11 Data sheets prepared/submitted by or on behalf of the applicant/consultant 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/ delineation report. 

I1Ji!l Data sheets prepared by the Corps: 
liiJ Corps navigable waters' study: 
li!1J U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: I :24K, Skyland Quad. 
IJ USDA Natural Resources Conservation Service Soil Survey. Citation: 
l'iJ National wetlands inventory map(s). Cite name: 
if State/Local wetland inventory map( s ): 

I FEMAIFIRM maps: 
. 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 

Photographs: [8] Aerial (Name & Date):NCCGIA, 2010. 
or 0 Other (Name & Date): 

In Previous determination(s). File no. and date of response letter: 
llii!J Applicable/supporting case law: 
it} Applicable/supporting scientific literature: 
lii!il Other infonnation (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: This 1D form applies to all streams and wetlands on the Mallard Run site. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngincers 

This form should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 12,2014 

B. DISTRiCT OFFICE, FILE NAME, AND NUMBER:CESAWCRG-A, 2014-00446, GPI Resort Holdings, LLC I Chris 
Tierney 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Buncombe City: Asheville 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.614722, 
-82.54556 

Universal Transverse Mercator: 
Name of nearest waterbody:ut to Reed Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): French Broad River 06010105 
l!i Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
If Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated \Vith this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Iiili Office (Desk) Determination. Date3-12-2014 
Ill! Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURlSDICTION. 

There lf~~~t "navigable waters of the US."' within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 
329) in the review area [Required] 

mJll Waters subject to the ebb and flow of the tide. 
~if Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA)jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

1mB TNWs, including territorial seas 
001 Wetlands adjacent to TNWs 
~ Relatively permanent watcrs2 (RPWs) that flow directly or indirectly into TNWs 
~ Non-RPWs that flow directly or indirectly into TNWs 
li Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
liJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
.ml Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
mi Impoundments of jurisdkiional waters m Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 155 linear feet: 4 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: t!l!!t~l],'jl~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

mg Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows yeaHound or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section m.B below. 

I. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section lli.B.2 for any onsite 
wetlands, and Section Ili.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with 1NW: 

inches 

D Tributary flows directly into TNW. 
D Tributary flows through lf!~m~ tributaries before entering 1NW. 

Project waters are miles from 1NW. 
Project waters are miles from RPW. 
Project waters are (straight) miles from TNW. 
Project waters are (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
1NW. 



apply): 

0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
A vcrage depth: feet 
Average side slopes: 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

0 Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool __ complexes. Explain: 
Tributary geometry: fiJI$!; 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: m~~!!}l 
Estimate average number of flow events in review area/year: lll!l!l{~li!~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: :g~~~~~. Characteristics: 

Subsurface flow: tm;gtm. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence oflitter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

0 water -staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWlvi were used to determine lateral extent of CW A jurisdiction (check all that 

High Tide Line indicated by: 1lili1 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OH\VM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



0 Other environmentally-sensitive species. Explain· fmdings: 
D Aquatic/wildlife diversity. Explain fmdings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explaill: 

(b) General Flow Relationship with Non-TNW: 
Flow is: 1:11:\Vl!!liif. Explain: 

Surface flow is: i!!!l~m1 
Characteristics: 

Subsurface flow: ~l~~1rf. Explain fmdings: 
D Dye (or other) test perfom1ed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the !i'.il!!!l!ll floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water colOr is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: \f:lliJJv:\IJl 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size (in acres) Directly abuts? (Y/N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TN\\1). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood 

waters to TNW s, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination-with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section Ill.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section lll.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section Ill.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!illii TNWs: linear feet width (ft), Or, acres. 
it: Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
:fl Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: The unnamed tributary to Reed Creek is a blue line stream on the USGS 
topographic map, NC-Asheville Quad which in North Carolina means it flows more than 3 months out of the year 
making it a perennial stream. 

Tributaries ofTNW where tributaries have continuous flow "seasonaliy" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

P_r()vide estimates for jurisdictional waters in the review area (check all that apply): 
l!i\1 Tributary waters: 155 linear feet 4 width (ft). 
ljj Other non-wetland waters: acres. 

ldentuytype(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
'11 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a 1N\V is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
f!!l Tributary waters: linear feet width (ft). 

8See Footnote# 3. 



f]B Other non-wetland waters: acres. 
IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
fm Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

mlll Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

ffi: Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IJJ.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN\Vs. 
Jim Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN\Vs. 
flil Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
film Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
If Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

6ljl which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~l from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Jm which are or could be used for industrial purposes by industries in interstate commerce. 
1m Interstate isolated waters. Explain: 
001 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Iilli Tributary waters: linear feet width (ft). 
I]! Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
Ill Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): m: If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

JiJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
film Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
~- Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
1!fiil Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Jm Lakes/ponds: acres. 
fid_ Other non-wetland waters: acres. List type of aquatic resource: 
II Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "'Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
fit Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
lmf Lakes/ponds: acres. 
i; Other non-wetland waters: acres. List type of aquatic resource: 
-~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
IJ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 
Data sheets prepared by the Corps: 
Corps navigable waters' study: 
U.S. Geological Survey Hydrologic Atlas: 
0 USGS NHD data. 
0 USGS 8 and 12 digit HUC nmps. m U.S. Geological Survey map(s). Cite scale & quad name:NC-Asheville. 

~ USDA Natural Resources Conservation Service Soil Survey. Citation: 
~ National wetlands inventory rnap(s). Cite name: 
IJlill State/Local wetland inventory map(s): 
Jl FEMA/FIRM maps: 
1.' .•. '.:.~.: .. : 100-ycar Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
tEl Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
Previous determination( s ). File no. and date of response letter: 
Applicable/supporting case law: 
Applicable/supporting scientific literature: 
Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: C..£51/W~f((;·/t- SJf!r/·;LO/t,t-o61f('/ 

ASHEVILLE REGULATORY FIELD OFFICE 
US Army Corps of Engineers 
151 Patton Avenue, Room 208 
Asheville, North Carolina 28801-5006 

APPLICANT: 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Sandy Porter Rd Site 
State:NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (lat!long in degree decimal fonnat): Lat. 35.1685 ° N, Long. 80.9579 ow. 

Universal Transverse Mercator: 17 
Name of nearest waterbody: Steel Creek 

Name of nearest Traditional Navigable Water {TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): 03050103: Lower Catawba 
12:1: Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
QJ; Check if other sites (e.g., oft'site mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[J Office (Desk) Determination. Date: 
~:ill Field Determination. Date(s): 01/16/2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There iA.IiC\Ji(i "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

[] Waters subject to the ebb and flow of the tide. 
[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There :Artdi(i "waters qfthe U.S" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0' TNWs, including territorial seas 
Q Wetlands adjacent to TNWs 
[] Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
CJ' Non-RPWs that flow directly or indirectly into TNWs 
El! Wetlands directly abutting RPWs-that flow directly or indirectly into TNWs 
[] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into 1NWs 
Eli Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
[] Impoundments of jurisdictional waters 
[] Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: acres. 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 



c. Limits (boundaries) of jurisdiction based on: t;9_~-7tQ~I)_p~~#9li:i~--~lli.J 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

[811 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Areas of the site with contour crenulations were assessed in the field and determined not to contain all three 
parameters of a jurisdictional wetland or jurisdictional RPW indicators, based on field determinations applying the 
1987 Wetland Delineation Manual, Eastern Mountain and Piedmont Regional Supplement, OHWM, and stream 
determination data forms. 

·' Supporting documentation is presented in Section III. F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. Ifthe aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland ad,jacent to a TNW, complete Sections III.A.l and 2 
and Section 111.0.1.; otherwise, see Section III.B below. 

l. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANV): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are ''relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TN\V, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This signit1cant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section lll.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: ~{~-g~~~~ 
Drainage area: :'i-i¢~,1jj~~ 
Average annual rainfall: 43 inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into ~Y\· 
D Tributary flows through PiC~:~Li~t tributaries before entering TNW. 

Project waters are Pi~,~-'J;J~f river miles from 'IN\¥. 
Project waters are ~~~~---::9~-t' river miles from RPW. 
Project waters are ~J~.~~i~~ aerial (straight) miles from 'IN\¥. 
Project waters are .fi~k:J:,jjt aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, ifknown: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
A vcrage depth: feet 
Average side slopes: Pi_Cjt~Lji~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type!'Yo cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ~i~kJ}.i~-f 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~~~ia:~iSt 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: !ffi~k'Li'$~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: P'!~kli~t:. Characteri1:.iics: 

Subsurface flow: :ll,:i¢~(Ei$f. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D -water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
D High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: . 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the watcrbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators oftlow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) Gencml Flow Relationship with Non-TNW: 
Flow is: 'Pi_"Ck;;:L_i$f. Explain: 

Surface flow is: ~i~k('L-i$t 
Characteristics: 

Subsurface flow: P:i~IELiSt. Explain findings: 
D Dye (or other) test perfonned: 

(c) Wetland Adjacency Determination with Non-TN\¥: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are ~J~-~::tist river miles from TNW. 
Project watcrs_~re_ 'f:4~-~;IiiS.~ aerial (straight) miles from TNW. 
Flow is from: :rfflk::Ui$t. 
Estimate approximate location of wetland as within the 'ei~ij:',:LiS:i floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is dear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if an_y)_ 
All wetland(s) being considered in the cumulative analysis: P;'i~k_l~1St 
Approximately ( ) acres in total arc being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? CY/N) Size Cin acres) Directly abuts? CY/N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TN\V. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TN\V, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and litCcyclc support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TN\V? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TN\Vs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section lli.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
[] TNWs: linear feet width (ft). Or. acres. 
[]Wetlands adjacent to TNWs: acres. 

2. RPWs that tlow directly or indirectly into TN\Vs. 
[] Tributaries of TNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale indicating that 

tributary is perennial: 
[J::]' Tributaries of TNW where tributaries have continuous flow "seasonally'" (e.g .• typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary tlows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
[] Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
Cf Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TN\Vs. 
[] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section TII.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

EJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section TIT.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a signiticant nexus with a TNW are jwisidictional. Data supporting this 
conclusion is provided at Section lii.C. 

Provide acreage estimates for jmisdictional wetlands in the review area: acres. 

6. Wetlands ad.jacent to non-RPWs that flow directly or indirectly into TNWs. 
I]J' Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 0: Demonstrate that impoundment was created from "waters of the U.S.," or 
[] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
[]! Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS. INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

[] which are or could be used by interstate or foreign travelers for recreational or other purposes. 
E] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
ct which are or could be used for industrial purposes by industries in interstate commerce. 
[] Interstate isolated waters. Explain: 
[] Other factors. Explain: 

Identify water body and summari7.-e rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
[II Tributary waters: linear teet width (ft). 
I§] Other non-wetland waters: acres. 

Identify type(s) of waters: 
@]1 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
lliJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
1§1! Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

G): Waters d() not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
L':illl Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
I[J: Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
!23! Lakes/ponds: acres. 
11;Rll Other non-wetland waters: acres. List type of aquatic resource: 
fiillj Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
12],: Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
[§]; Lakes/ponds: acres. 
till Other non-wetland waters: acres. List type of aquatic resource: 
ffi1i Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
l81j Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
f81: Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

EJ: Data sheets prepared by the Corps: 
g)' Corps navigable waters' study: 
1211 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

18Ji U.S. Geological Survey map(s). Cite scale & quad name:l :24K- Charlotte West (NC). 
I8Jl USDA Natural Resources Conservation Service Soil Survey. Citation:Natural Resources Conservation Service 
Web Soil Survey URL: http://websoilsurvey.nrcs.usda.gov. 
Ej National wetlands inventotymap(s). Cite name: 
121· State/Local wetland inventory map(s): 
illlJ FEMA/FIRM maps: 
[ill] I 00-ycar Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
181 Photographs: IZ] Aerial (Name & Date):Sandy Porter Rd Site_Aerial Location Map_121213. 

or 0 Other (Name & Date): 
Jlli)i Previous dctermination(s). File no. and date of response letter: 
.[11 Applicable/supporting case law: 
[Ji Applicable/supporting scientific literature: 
[]! Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Anny Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 19, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00464, Sandra Wheeler Stinnett 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Madison City: Mars Hill 
Center coordinates of site (fat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.865401, 
-82.458365 

Universal Transverse Mercator: 
Name of nearest watcrbody: Crooked Creek 
Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): 06010105 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
_IJJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) arc associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: 3-18-2014 
ll!iJI Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There ;{j~f;j3i&J "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 
329) in the review area. [Required] 

IJ Waters subject to the ebb and flow of the tide. 
Jil Waters are presently used, or have been used in the past, or may be.susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in rev-iew area (check all that apply): 1 

tmfJ TNWs, including territorial seas 
ll!iJI Wetlands adjacent to TNWs 
{I Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
m!J Non-RPWs that flow directly or indirectly into TNWs 
1m Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Jmll Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs m Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
8!iJ Impoundments of jurisdictional waters m Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 60 linear feet: 3 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~!llmfll~:mJiS!l![ll~ltl 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

fm Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fom1, an RPW is defined as a tributary that is not a TNW and that typically flows yeaHound or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section IILB below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "'adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TN\V, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent Wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section lii.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditi• 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through 1'1Hfll!l1§t tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: lllii~Sl!OO. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
0 Cobbles 0 Gravel 

0 Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence ofrun!rifflejg<z2l,.<:t:JEnplexes. Explain: 
Tributary geometry: lll:ll~ 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ll:!Ji~~~ 
Estimate average number of flow events in review area/year: m!!il~[~ 

Describe flow regime: 
Other infonnation on duration and volume: 

Surface flow is: 1J!!Ii!!iii:!. Characteristics: 

Subsurface flow: ![~~!Ill. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple-observed or predicted flow events 

D water staining D abrupt change in 
plant community 

0 other (list): 
D DiscontinUous OHW1v1.7 Explain: 

lf factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check ail that 

.l!il!l High Tide Line indicated by: l!il!l 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D FishJspawn areas. Explain findings: 

6 A natural or man-made discontinuity in the QH\VJV[ does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHVVM that is 
unrelated to the waterbody's flow regime (e.g., flow over arock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break 
7Ibid. 



0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !!l®l~l. Explain: 

Surface flow is: ~~l:i! 
Characteristics: 

Subsurface flow: Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from 1NW. 

loc:anon of wetland as within the Jtl~l.~ll~!:i floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Jtil!Jllm!~ 
Approximately ( ) acres in total arc being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size Cin acres) Directly abuts? CY /Nl 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section lii.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section liLD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Iilli TNWs: linear feet width (ft), Or, acres. 
_m: Wetlands adjacent to TNW s: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
;m Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Crooked Creek is a blue line stream on the USGS topographic map, NC
Barnardsville Quad which in North Carolina means it flows more than 3 months out of the year making it a 
perennial stream. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
lil1:! Tributary waters: 60 linear feet 3 width (ft). 
E!ffil Other non-wetland waters: acres. 

IdentifY type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
Iii Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Ill!! Tributary waters: linear feet width (ft). 

8See Footnote# 3. 



f:!4jt Other non-wetland waters: acres. 
Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Wetlands directly abut RPW and thus are jurisdictional a<; adjacent wetlands. 
Ojl Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is pereooial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

lffiiJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
liD! Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
,fiiiil Demonstrate that impoundment was created from "waters of the U.S.," or 
m!fl Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
@ill~ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

llEJ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
_fli from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
J!!! which are or could be used for industrial purposes by industries in interstate commerce. 
JIDjJ Interstate isolated waters. Explain: 
II Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
I!M Tributary waters: linear feet width (ft). 
!l Other non-wetland waters: acres. 

Identify type(s) of waters: 
I} Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
~ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
llM Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

~ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Jlilij Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps!EPAMemorandumRegarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
(I Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~~ Lakes/ponds: acres. 
Efll_ Other non-wetland waters: acres. List type of aquatic resource: 
fl Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a fmding is required for jurisdiction (check all that apply): 
1m Non-wetland waters (i.e., rivers, streams): linear feet, width (:ft). 
ti Lakes/ponds: acres. 
mfil Other non-wetland waters: acres. List type of aquatic resource: 
eDI Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
mm Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
IJ: Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report 

ml!f Data sheets prepared by tbe Corps: 
Jmll Corps navigable waters' study: 
llllll U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

!i1il U.S. Geological Survey map(s). Cite scale & quad name:NC-Barnardsville. 
~.~~.:-~ USDA Natural Resources Conservation Service Soil Survey. Citation: 
"if National wetlands inventory map(s). Cite name: 
ml!f State/Local wetland inventory map(s): 
Jijj) FEMA/FIRM maps: Ji 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
Jijj) Photographs: 0 Aerial (Name & Date): 

or 0 Otber (Name & Date): 
1m_ Previous determination(s). File no. and date of response letter: 
II Applicable/supporting case law: 
E8 Applicable/supporting scientific literature: 
ii Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURlSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 13,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014- 00465, Schenck Family 
Conservancy, Alexander L. Schenck 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located in the Green River 
Preserve on SR1114, near Tuxedo, in Henderson Coun1y, 
State: NC County/parish/borough: Henderson, NC City: Flat Rock 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.1649096 N,-
82.5873651W 
Universal Transverse Mercator: 
Name of nearest water body: UT to Green River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad NC-Tenn 6010105 m Check if map/diagram of review area and/or potential jurisdictional areas is/arc available upon request. 
lil Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
ll!!i Office (Desk) Determination. Date: 
liim. Field Determination. Date(s): December 4, 2013 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~~(1l~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

fltiB Waters subject to the ebb and flow of the tide. 
miJ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA)jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

fB TNW s, including territorial seas 
m Wetlands adjacent to TNWs 
hliJ Relatively permanent waters2 (RPWs) that flow directly or indirectly into 1NWs 
m.J Non-RPWs that flow directly or indirectly into 'IN\Vs 
WI Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
mJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
1!!1 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 

I Impoundments ofjurisdictional waters 
~ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 30 linear feet: I width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: [!IJJil!m'l!l!ll~f~~;~R 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



:1m Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section IILA.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections IJJ.A.l and 2 and Section m.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section m.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section Ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section lli.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: lf:tl}RlOOffsl 
Drainage area: ff4~flk~~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TN\V. 
D Tributary flows through Jj;~ft9~ tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TN\V5
: 

3 Supporting documentation is presented in Section lli.F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 

(c) 

Tributary is: 0 Natural 
0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: !lH!iilil!ii!l"i'i-

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g .• highly eroding, sloughing banks]. 
Presence of run/riffie/Eool complexes. Explain: 
Tributary geometry: il!.i\lt!l!Ui 
Tributary gradient {approximate average slope): % 

Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: !lJiillillfi iJ'<l!!I!IX~ 
Estimate average number of flow events in review area/year: :!J 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: liJ!Iiilfdft Characteristics: 

Subsurface flow: !Jil~l!- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

0 other (list): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

l!ll High Tide Line indicated by: m 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
71bid. 



D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other enviromnentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TN\V that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: I!J!t!llfl;!~. Explain: 

Surface flow is: !.';~!ll'i~:il~ 
Characteristics: 

Subsurface flow: lhj~jjf. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with N on-TNW: 
0 Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland( s) being considered in the cumulative analysis: _g~(fl,i 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size (in acres) Directly abuts? (YIN) 

Surrunarize overall biological, chemical and physical functions being performed: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to INWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifccycle support functions 

for fish and other species, such as feeding, nesting_, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to SeCtion IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
l!llJ TNWs: linear feet width (fi), Or. acres. 
~~Wetlands adjacent to TNWs: acres. 

that flow directly or indirectly into TN\Vs. 
Tributaries of1NWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 
indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

Tributaries ofTN\V where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
liil! Tributary waters: 30 linear feet I width (ft). 
Jil Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 

8See Footnote# 3. 



~ Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 
nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
!ilEl Tributary waters: linear feet width (ft). 
lNfl Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
{I Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

EFJ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

fiJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section Ill.B and rationale in Section DlD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNW"s. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNW"s. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remaills jurisdictional. 
Jlil Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
@I Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE[ WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

lim which are or could be used by interstate or foreign travelers for recreational or other purposes. m from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Iii] which are or could be used for industrial purposes by industries in interstate commerce. 
mJ Interstate isolated waters. Explaill: . 
ll1JI Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
IE Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 
IE Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Jm If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Review area included isolated waters wjth·no substantial nexus to interstate (or foreign) commerce. 
0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
(§' Non-wetland waters (i.e., rivers, streams): linear feet width (ft) . 
. mil Lakes/ponds: acres. 
Jm Other non-wetland waters: acres. List type of aquatic resource: 
llllJI Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a fmding is required for jurisdiction (check all that apply): 
if Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
fii)l Lakes/ponds: acres. m Other non-wetland waters: acres. List type of aquatic resource: 
.till~. Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
fJffil- Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

llllJI Data sheets prepared by the Corps: 
miT Corps navigable waters' study: 
li!l U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

mi U.S. Geological Survey map(s). Cite scale & quad name:NC-Standingstone Mountain. 
fi!i!l USDA Natural Resources Conservation Service Soil Survey. Citation: 
(li National wetlands inventory map(s). Cite name: 
m!n State/Local wetland inventory map(s): 
llllJI FEMA/FIRM maps: 
lillll I 00-ycar Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
llllJt Photographs:~ Aerial (Name & Date):UNK. 

or D Other (Name & Date): 
~ Previous detennination(s). File no. and date of response letter: 
llllJI Applicable/supporting case law: 
llillJ Applicable/supporting scientific literature: 
I!J Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVEDJURISDICT:IONALDETER~UNATJONFORI\J 
U.S~ Army Corps of Engineers 

This form shohld be ~o111pl~ted by f()llowingthe instructiqns j)rovided in· Sectimt JV oftltc JD Fonn)nstructiontd Gtlidebook. 

!~(;~i~'b~:;g~;f2t~~~~I:?ER:b1Tl~~RO\rED JURISDICTIONAL DETERMINATIQI'HJD):3 {f c(} J'-f 

Hi QlSTIUCTOFFJCE,Fil.ENJ\i\IE,.ANpNfjM}lER;SI(tV-~0/4-- -DDLf?J iJCDiif/ /?5h~ 3)-~~ 
C. PR()JECT LOCATIO~ AND BACKGROUND INFORl\IA'['I()N Bridge 359 on SR 153. {Le~ Ro~d) 

State: NC Comlty/parishlborough: Haywood City: Clyde 
Center co()rdiilatesofsite(latllong in <legre¢ decin1al fotn1qt): LaL .. 35.~:32JI oN; Lodg~ 82.93056? \V. 

UrtiVersal Transverse Mercator: 
Narneo(nearestwaterbody; ttr to Pigeon River (Class C) 

Narne•of nearest.Tr~ditim1ftl.Navigabk Wflter(rN\V) ·into \;hich th~·aquftti<;rcsottrce · flows:.Pigeot1. River 
Name of watershed or Hydrologic UnitCodc (HUC):060 10 I 06030030 

~)L-l~6J {DJVI'f 

m Check if map/diagram ofrcvicwmea and/or potential jiirisdictional areasis/are available upon request. 
1m Check ifother sites(e,g,, oftsite 111itig.atiqnsites, disp()~~l sit~s. etc •• ~) are associated. with this actiotJ and are recorded on ,1 

di!IerenUD form.. 

D. R ..•.... ·.E····. V.I .. E.·.· .• ··.'.'. ' .. ···.P.·E··· .RF·l···o···· .. R.··. l\···I•E····· .. D .• · ... F .. ·.o ... R··.·S· .. ·.IT···E··.·•.·.E ... '.•·.'·A···.L.· .. U. A. T .... IO .. N.· .. ···(·C···r· ECI( ALL.·.·. Tl-lA'r )\PPL,Y}: 
~· ·0 .. fl.1 .. c.e. {D ... e·s·'.k.-.. ) ... D. e .. te.r.min. a.t· io. n .... f. )a .. ·t·e. : .. 0·· . c.t. o. be .. r I. 1, ·2.· 0 IJ U ~ J?ct:, 3 ) lf' /fl.{ (81· Field Determination. Date(s): November29;20 11 . 

SECTION ll: SUMl\fARY OF FINDINGS 
A~ RHA SECTION 10 DETERl\HNATION OF JURISDICTION. 

There lf§~ifg ''Jldvfga;bte waier.r oftl;e. (j)5·.i+ within Rivers lJ,I1d lh'trbor~ Act(Rt{A) jtirisdictiop (a~ c1et1n¢9 by 33 (:;fRpar(329) in the 
review area. [Req11ired] 

[!¥1 Waters subject to the cpbtuid,tlO\vofthe tide. 
I!) Wate.rs are presently used, or have been used in the past, or may be s\1sceptible tot usc to ttartspi:utintetstate or foreigil contmerce, 

}lxplain: 

ll. CWASECTION404DETERI\UNATION OF JURISDICTION. 

Then; ~;;;~·>''waters ofihe U.S." withih Clean \Vater Ad(C\VA} jurisdiction (as defined by33 CFRpartJ28) in the review area. (Required] 

L \Vaters of the U.S. 
a. Imlicate prc,sencc .of waters.of U.S~ in rcyi~w area (thecknll thalapply):.· 1 

~~ TNWs; ir1duding territ()riaLsea~ 
Jl Wetlands adjacent to TNWs 
~ RelatiVely pcrrtia11ent 'Vaters2 {RPWs)thatflow 9irectly orindiredly igto TNWs f!! Nom-RP\Vs that t1ow directly or indirectly into TN\Vs 

~ ~~!!:~~~·.~!~:~~~~t~~uh~!1~~~}Yffc~!~7~C~t\ir~r~~~~~;~,~~rK~~J·1~i~~6YI}~r\~~directly i11to·'lN\Vs 

mJ..... i~~~~::~ .. n~t~i~~~\~~i~~~t~;:~;s,!~:~~~~ow .. ·directly.· Qrindircctly into TN\Ys 

[II Isolated (interstate or intmstate}'waters, indudingisolated wetlands 

b, Identi~V (esthnnte)size on\•tltt'r$ ofth~ U.S. ir1 the t'~view pre~: 
NPfl'"\\'elland waters: 2.00>li11ear feet: width (ft) 7 an.tllor acres. 
Wetlands: acres. 

c. Limits(boundtll'ies)•of Juri.sdktiort based oil: ~l~~~~Uit!~~~;yl!!,~f!}\~,~~~ 
Elevation of established OH WM(if known): 

2• ~?n-regulated waterslwettnnds (ch~ck ifnpplica1Jle):3 

JE Potentially jurisdictional waters and/orwetlands<were assessed within the review area and determined to be not jurisdictional; 
Explain: 

1 Boxes ·checked b~Iow shall be supported by completing the appropriate sections in Section 111 belo\\', 
2 For purposes of this fomi; nit RPW is defilled as a tributary that is not a TNWand that typicaUyt1ows year~roitnd or has continuous flow ,at least "seasonalty" 
(e.g., t)'JlicaHy 3 tnonths); 
1 Supporting documentation is presented in Section HLF, 



SECTION.IU: CWA ANALYSTS 

A. TN\Vs AND WETLANDSADJACENT TOTN\Vs 

'fl•e agencies willnss~rt jurisdiction oVe!·T~\Vs andwctJandsadJaceuttoTN\Vs .. rftbcaquntic re~otu~ceisnTNW, ~OJ1lpl~tc 
Sectionlii.A,l and Section HI,D.l~ Qnly;.iftheaquati~resQVJ'(~eis;t wet{and adjnccltttoa TN\V, com1}f{*~ $~cti(ms.IItA.l nnd2 
rirnl Secti{lrt ULD.J.} oth~r\'t'ise1 see. Se~tio11 III.B bclo\v: 

l. TN\V 
IdentitY TNW: 

Sun1111arize·rationnle sl.lpportingqc(cr'tnitlatioo: 

2~ \Yetlandndja~en(toTNW 
Sutnmririzch\tionalc suppottingconclusion that Wetland is ;~adjaccne': 

B. CHARACTERISTICS OF TRiBUTARY (THAT IS NOTA 'l'N\V)AND ITS AD.JACEN'I'\VETLANI)$ (IFAN\'): 

TIHs sectionsumntarizes infOrmation regarding charattetistics oftbe<h·lbutar}' ami it~ adjacent wctlnncls,.lfnny, and it helps 
determin~ whcth~•: or not the standards f(Jrjm·isdiction established undct'R11PfiJ10S have been met. 

The ngeiides \vill.assert jurisdiction overnon~llnVigahle tt·ibutnriel!.ofTPi'Ys. where Hte tribtttnriesnre ·•'r~lativelypernm••e~ft 
watersi' (JlP\Vs),i.<,>. tribJitaries thftt typkaHy.Oow yenr-n:run(~ or have c:ontirmous Uow at least seasonaHy(~.g.,typi.cnlly 3 
months) •. ~ wctlnrtd that dit·ectly ~buts an RP\V is afso Jurisdic.tional. If the aquatic resource is nota T~\V, but hns)'ear-romul 
(perennial) flow, sldp to Section HI.D.2.Jf the aq,tntic resource is ~1wetlond diredlyabuttil1g a tl'ibutary w.i.th perennial Oow, 
sliJp to.Setti()Jl VtD..4. 

Awct]ancl that i~ !l!]jaeent to but thatdoe~ ll()t <Hrecti~H buL~n RP"W rcqultcs a signifiennt.ItCXlJ.S evah• ':'tion. CorllS districts ~llid 
EPA regions will include in the rccotd any available informatioltthatdocu~tents the existcnee of a si~nincnut JJexus betwee11 n 
t•elatiyelytlenn~ncnt tributary that is notpere11nial (and .its adjacent wetlamJs if an)')· and .n tntditir,malnnvigable wnter1eye1t 
th()ugh a slgnificn;nt Itcx~·~ finding i~ Itotrequircd ftS n matter oflnw. 

lfthc Water])o(ly4 is ttot an RP\V. 01~ a WHhlod>dh'ectly abtttting i\11 RPW, a JD win r·t>quke :;dditiorulJ tlaht to dctermhte Uthc 
wntet·hody has a significant nexus with a Tl\'W.Jfthetributary h?s M1jncent wetln nds, the significant neXJt~ eva iuntior1 must 
~onsider the tributa1·y in r<Ht1binntionwith all of itsadjncent.\\'etlnnds. 'I"bi~ ~ignifif;ant nexus e\'aluatiqo thM. cpmbinest for 
aiJalytirni!HU'poses,the triliuf~ry m~d all of its adjacer1twetlands is.used· whether·the·revicw area identified in the JDrcqu~st. is 
the tributn9:' or its adjac~nt wetlfn•ds, Ql' both~Ifthe J D covetsatt•ibu~~H')' with ndjaccttt wetlands, cotn(JictcSe~tionlli.B.l f{u~ 
th~trilmtary. Section 1If.B;2 forn11y or1site w~tlaod~, ~ndSectimtJlJ.U.3 for all wetlands ndjacenttothnt tributary$ both onsite 
nml offsitc. Thedetet~minationwhether trsignlficant m~xus exist.s is detennint;'d in SectiQn IILC b~h:~w. 

(i) General Area Conditions: 
Watershed size: 
Drairu1ge f}reri: 
Avet;Jge iuuittal raillfitll: ittches 
AvcragQ atJmull snp·wfilll: inches 

(ii) Physical Chat'ncteristirs: 
Ol) Relationship v.'ith TNW: 

D Tribt1tary flows ~irectly i1~t~.~.)V. 
0 Tributary flowstbro~1g}l ~i¢l{I;tidtribtitaril!s·tye1ore ¢iitedngTNW, 

Project \\''aters are r[ ver n1iles tl·om TNW; 
ProJ~ct\\'Mers ar(l ......... riy~r·n:tii¢sfr~mRPW, 
Project waters are . g[~ aerial (straight) miles trom TN \v; 
Project waters are lti~ ···-<\erial (straight) milestron1 RPW, 
Project \vMers • cross or serve as state bourld~irie$; Explain: 

IdentitY flo\v mute to TNW5
: 

Tributary streani order,ifknoWI1: 

+Note that th~ In!,'tmctipnal Cflli<fcbQI)kt:ontains ad{)iti~li'\l infonil~tiOitr¢g~rqitlg s,\';.lfes, qitdl~S. washes, rind ¢rosiOilril fentlm~s generally iuid in the arid 
West 
5 FloW route cnn be described hy identifS•ing, c;g,,. tribtltary a, •which flo\\s through tile. re\ik\\' area,. to tlqw into tribut&ry h, whi.:;h then flows iitto TNW. 



(b) General TribidaJ)' Chai'acteristics (check all tharapplv): 
Trib11tai'Y is: 0 Natura} 

0 Artificial {ttH:In-nulde), Explain: _ ~ 
0 Ivlaniptilated (nnm~altered). Explain: 

Ttibutary properties with respect to top ofhank (estintatc): 
Avemgewidth: feet 
A veragc depth: feet 
Average side slopes:-~i&i{t(1i~t 

Primatytributar)' $uhstrate composition (check all that apply): 
D Silts 0 Sands 
D .~obblcs 0 Qra'i:el 
0 Bedrock 0 Vegeta.tion. Type/% cover: 
0-0(Ilcr~ Explain: 

l'rihutary condition/stability [e.g.; highly eroding, slovghing ha~~~~J. 
Prcscnceofmnfrjf1lc/pogl C()Inplexes~ E:-;plain: 
Tributary geon1etry;.~Jci<J,;:ist 
Tributary gradient (approximateavehtgeslopc): % 

(c) Flow: 
Tributary provides for: m~~fJi~-

0 Concrete 
C]MtJck 

Explain: 

Estimnte avcragetnunbcr of flow events inreview.arealyear~ fi~~iLl$( 
Describe tltJw regime: 

Other intbnnati()n on d(Jratiori ~ntd vohune: 

Su})surfhce.no,v: ~!¢MJ!l!§l. Explain findings: 
D Dye (or other) test performed: 

·rributm)' has{che¢knll that apply): 
0Bed an(~ banks 
0 OH WM6 (checkall indicators Uhtt apply); 

0 clear, natttralline impressed on the hank 0 the presence oflitten1nd debris 
0 changes in the cfl~tracter ofsoil D destruction ofterrestrhjl ''egctnti<ill 
D shetving 0 the nresetice orwrack litie, 
0 vegetation matted down, bent, orahst;>nt 0 sedin1entsorting 
D leafJitt¢r (:list\lrbcdot· \vashed ~l\\'aY 0 seour 
D sediment deposition · 0 midtiplc observed or predicted flow eveJtts 
0 water stuining 0 abrupt change ht 1Htmt community 
D Qther (list): 

D Discontitn1otis QI·IWivL 7 Explait1: 

Ifll.1ctors ()thcrlhim th¢ OH\YMWet~ used to deter11lir1e lateral cxte11t ofCWAjurisdiction (dieckall.that apply): 
IJ1I . High Tide Line indicated by: fill Mean High Water Mark indkated by: 

0 . oil or scum line along shore ob}e.cts D. Sl!fVC)' to availabledatml1; 
D t16e shell (}r dellris deposi(s (foreshore) D physic<tl tllarkings; 
0 physical markings/characteristics D \'egetutlon lines/changes in vegetation types. 
D tidal gapg¢s 
D othet(Hst): 

(iii) Chclnical. Charactedstics: 
Characterize tributary ( e~g_., Wllter color is clear, discolored, oily film; water quality: general \Vatcrshed cluiracteristics. etc.). 

Explain: 
Identity specific polluh:uits, ifkno\m: 

6A natural or nHm-made discontinuity inthe OHWl\~1 docs not necessarily· sever jurisdiction (e.!f, wl1ere the slrcarhten1porarily t1ows underground, or where 
theOH\Vtvl has been remove(t by development or <Jgrkulturat practices), Where there is a breakjn the ()HWM that is unrelated to the waterhody's now 
regime (e.g,, flow owra rock outcrop (lr throvgh a culvert); tl1e agenci~s wiJilookfor indicators ofi1owabove and below the break. 
7lbid. 

,,_ 



(iv) Blologi~HI Characteristics. Clmmtel SU(lpl)rts(clt~e1< nllthnt ~JlJ>Iy)~ 
D Rip~rhu1 <;orridni; .. CharacteristiCs (~ype. ilvenige width): 
D Wetland fringe. Charad~ri!lti~;s; 
D Habita{Jor: 

D Federally Listed species, Explain Hndings: 
0 l~ish/spn\\'nareas. f:::;tJiain l111dlngs: .....• 
0. Other environmen\ally~sensitive species.·. l::xplairttihdings: 
0 Aquatic/wi ldl if~ diversity:;. Explain fiiJdings: 

2. Charncteristics of"~edands adjacent to llolt,-TN\V that flow directly or indirectly intoTN\V 

{i) P.h)'sipH Char~ct¢r.istics: 
(a) Get1ernl Wetland Cham.ctcristks: 

Properties: 
\Vctlaiid size: acres 
Wetland type. Explain; 
WeUahd qltillity. Expi<Iitt: 

Project wetlands cross or serve as statehoundaties.E~p)ain; 

(b) Gctietill fl?'~'f~~Jatiollshipwith No11-TNW: 
Flow is: ~~¢~J.ij~f,.Exphtin; 

Sttrillcc f1ow is: ~i~k J]i§.i 
Characteristics: 

Sul}surtflce flow: £i~~fbt~t Explai11 i'irHli11gs: 
DDY!.! (or other) test t)erformed: 

(c) W ctlaild Adjacer1cy. Deter•niiifttion '''ith Noil-TNW: 
0 Directly abutting 
0 Notctircctly abutting 

D Di~cr~tc<,vctland.llydrologi<;connecliorL Explain; 
0 Ecological conn~ction. Explain: 
0 Sep<;it'l1t¢d bY petn'l/parrier. Exp htil1~ 

(d) Proximity {RelationshiP) to TNW 
Project \vetl~nds are···. ~,t river il1iles frot11TN\\'. 
Projedwater~\are , aerial (straight).mUcs fr{)Jn 'l'NW. 
Flovr is n·orn: • 
Estimate approximate location ofwetlm1das ·within the J!i~lf{H$tJioodplain. 

(H) qhemical ChRracteristies: 
Characterize wetland system (c.g;,Watcr col.or is (;lear, brQWil, oil· film on ~t1rface; wn,t~r qtmlity; genqral w!.Her:shed 

chtu·actcri~tjcs; etc.), ··Explai11: 
Identify specific .pollutants~ifknown: 

(HiJ Biological q~a.-~ctcristi¢s. \VctlnhdstlJl)lOrts (ch~ck ail thntnpply): 
0 Riparian buller; Charact,ristics(type, av~mgewi<ith): . 
0 Vcgptntion typc4pl;r:¢ent<;Over. Explain: 
D Habitat.for: 

D EedefaHy Liskdspecics. Explain findings: 
0 Fish/spawn areas. Explait1 fir\dings: 
D Other enyironmcntaHy-sensitive species. Explain Jindiilgs: 
0 Aqti~tic/wilqlife ~iv~rsity. Explaitt t1tldiiJgs: • 

3. Characteristics ofnlfwetland~ adjnc~nt to the tri~utnty(ifntlr~ 
All wetland(s) being considered in the cumulativcanalysis: ~~~f{j_);Isf 
Approximately ( ) acres in totalare.being considered in. thl! cumuliltive. atw.lysis. 



For each wetland, s}wcify the following: 

Dircctlv.abuts? (Y/Nl Size !in acres) Directly abuts? (YIN) Size (in acres} 

Stlnu11arize ~Wer(lll bi()logkal,cherhkal mtdjihy~ichl tllll¢ticntsbcing pcrfOrt1Icu: 

C. SIGNIFICANT NEXUS D.ETERl\liNATION 

A significantncxus fiJialysis will assess the now chnractcristh.·s and ftinctions of the tdbtthlt'Y itself and the fmtctiorts pet•foi·au:ed 
by atty w('tlands adJacent to tiJe(l·ibuhu·y t? d~tcnninc ifthe~· significantly affect the chenlicnl,physical, and biological integrity 
of a TN\V. For each of the folhnving sit11ntions, a sig•~ifi.c:mt nexus ~:\:ists ifthe tt·ibu(ary, in <:Onll,inatiort with nH of its adjacent 
wcthmds, has tuorc than a speculative ot· instJbstantiaJ effect on the chemical, f)hyskaland/or biological integrity ofa TN\V. 
Considerationswhett (',valuating sigJlifiC~lnttlexus ift¢1ude; lmfnre not li~nitcdto th~volt.l111C, dur·ntiori, ;tndft•equen(;'.y ()fthe now 
ofw:ater in the h'ibutary and its pi'oximity to a TN\V, and the ftlndions (Jel'fonned by theJdbubwy and fill its adjacent 
w¢tlnn(Js. It is uot.npp•·opxiatc to detennhtf.' sigrJifi~ant nexus bps~d sofeiy on any sped fie threshold of distance (e.g. between a 
trihutnt)' and its ndjacerttwetl~nd ot bchyeen ntributau a11d theTNW). Simi[ariY1 the fact an adjacent w~~laiullics within or 
<mtside of a Uoodp.lnitt is not solely tlcterminntive ofsignificnut tlexus. · 

D1'aw comlections betweeit the fenhtt"es documeilted and the effects ott the TNW, as identified in the Rapm1os Guidnnce and 
<liscussed in the lnstruetionnl Guidebook. Factors to consider include,.(ol' example: 
• Does the trihutaf}'; in combinatioit with its adjac~nt \vetlmids (if any), have the cap(lcity to carry polluti"mts ()r floodwaters to 

TN\Vs, or to reducethenmount of pollutants or flood waters reaching a.TNW? 
• Does. the tributary, in combination with its adjacent wctlnnds (ifany), provide habHat andJif~cycle suppQll fmH::tiousf()f tlsh and 

other SJ)t!cies, such as feeding, nestirm; ~pa\\'Jting;orrearing young forspe<;ies·tlu\~ are lm-~sen(in theTNW7 
• Docs the tributary, in combination with its adjacent wetlands (if an)'); ha·vc the cap<~clt)'to trailstcr ntttticnts and organic ct1rbo11 th<lt 

svpport downstream tbodwcbs? 
• Does tbe tributary,· in combination with it~ (1d.iaccnt wcthmds (if any), have other relationships to the physical, chemical, Qr 

biologiCal integrity ofthe.TNW? 

Note: tin~ above list of considerations i~ not inclusive and other fnnctlotlS obsefved 01~ luiO"-'lt to OCClll' should be docun1etlted 
bet ow: 

f. SignificniH nexus fittdings foi'Jion:-RP\Vthat bas no adJacent \Vetlands and no,\•s dit·¢ctly oi·h1dh'ectly into TN\Vs, Explahi 
findings ()fpresence or absence of significant nexus below, based on the tributary itself: then g(l to Section HLD: 

2. Sigllificant ncxt1s flttdings for non-:-RJ>\Vand its adJacent Wetlands, wllf~te the 11on-RP\\' flowsdil'ectly oi·Oimlitectly h1to 
TNWs. Explajt1iTndihgs O:fpresehce Or absei1ce ofsigrii!1ci1ril n~xus below, based .on the ttibutaryirl corl1l)ill<ttioi1 With al.l of it$ 
t1djuceilt \vctla11ds,thcli go to Section UI.D: 

3. Significant ncxtts fi11dit1gsJor wetlntrds mlJaeent toim 1~1'\Ybut tltat dO. llot directly nl~~t ~h~ RPW• E*plailll1I1dings fit' 
presence. orahsence ofsignificant nexus below~ based on the tributary in combination with all ofits adjacent wetlands; then go to 
Secli()n III.D: 

n. DETERl\HNATION$QF' JURlSDICTIQNAL FIND~NG$. THf: SUBJECT \YA,Tf!:RS/\VETLANJ)S AIU~ (Cl{EClCA.LL 
THAT APPLY): 

l. TN\Vs andAdjacent\Vcthmds. Check all thatapply m1d provide size estimates in review area: 
I!J tNWs: Ih1ear feel width (t1), Or, acres. 
JjJ Wetlmtds !Jdjtieent t() TNWs: · acres. 

2. RP\ysthnt flow directly or indirectly into TNWs . 

. 181 T.rihut ..•. 'iries of'·I·'N· Ws·····wl·w·r·c·tri.butaric.s t). '.P··· ical.ly···t1· o.wye·····a·r,.·r·m·m· d areJ····t·J·r···isdi.c.ti. onal, Provide .d.nta a.nd .. rationale. ind.}c •. atin···g tl.m.·fa\ ' ... ...J-J,.. 
tributary is perennial: The Unnamed Tributary to Pigeon Riverhasawell~defined channel and is shown on the USGSmap.flt'VY>'tt Yl..U'V 1 

IE Tributaries qfTNW wlv:re tributaries have continuoustlO\\' "seasonany~'(c.g~, typiCally three mohths each ycar)arc . .·.. . . 0/tz&-J · 
j. ·u·r.·is··. d. ·.ic·t. i·o. 1.1al. .Data supporting this conclusion is provided at Section Ill. B. Provide rationale indicating that tributat;' fh)ws rJ 

1 
p\.-~ AA 

'Seasonally: . . ~~~ 

('~phJDs. 



Prov.i<}~ estirnates ··fotJurisdictior1f1l \\'a~¢rs· in the reVie\v area•(check ·~llthat a!>ply): m Tributary waters: 20Q linear feet widlh (.t1). 7 
J]lj;J ()therqon~wel]and wat¢~$: acres~ 

Identify type(s}ofWttters: 

3, NoJt"'RP\V&3 that flow ilire<:tly or indirectly lntQ TNWs, 
III Waterbodyth~t is not a !NW or an ~W~ but fl()W:; dfre<;tly or indirectly)nt() ~ 1J-1W; <}nd ithas a significa~lt i!exti~ 'Yith.a 

TNW isjurisdictionaL Oatast1pporting this conclusion isprovidedatSection.IU.C. 

Provide estimates for jurisdictional waters within the revie\V area (check all that apply): 
00 Tributary waters: I in ear· feet wid~h (ft): 
Em Qther non.,\~etland Waters: acres, 

Identify type(s) ofwaters: 

4, \~'edandsdirectlrnbutniJgnnRP\Y·tltatflo\'rdi~erJlyor indirecOtintot~Vs~ 
Bi) Wetlands dir~ctly abut I<PW and thus arejurisdictiqnal ~s adjace11t 'Yetl:.uttis; 

[!) Wetlands directly abutting an RPWwhere tributaries typically nowyear.;;round. Provide·data and rationale 
h'ldiCaHng that lribillar)• js perennial in Sccti!)n · U LD.2~. rib()vc. Proyide ratipnatc indicating th<itw~t)and is 
directly aht:.ttir1g an RPW: 

Ill We~l~nds dir~cfly abt1ttil1g ai.l RPW \\'here tributi'triestypJ¢uUy flp\\' "s~a,soJt~l ~y." IW>videdata .. indica,tihgtJlat tribtttijf}i Ts 
seasonal in SectionJILB and rationale itt ScctionJII.D.2, above. Provide rationale indicating thatwethmd is directly 
abtltting au RPW: 

Provide acreage estimates forjurisdi<;tional wetlands in the review area: acres. 

5. Wedaridsadjaceltt te> l)ut110t dh·ectly abutting an RPW thatf1oWdil·cctly or hidirectl)'into T.N\Vs. 
[if Wetla~ds that do notdirecUy abut an ~w,. but when considered in combination with the tributary towhichthey are adjacent 

and ~vith similarly sitqatcd <tdjacentwetland~, h~Ye <\· ~ignificant n~X!JS wit{l a TNWaw jurisi(ii~;~iqnaL D<lt~ supporting this 
coi1clusion is provided atSe¢{iort liLC. 

Provide acr~ag(! esti1natcs lot jlrrisdictional \\'¢tlands i.n the reView area: acres. 

6. Wetl~tndsitdjaccnt to rton,.RP\Vsthnt flo\V directly m· indirectly into TN,Vs~ 
mJ Wetlands adjacent to ~uch·waters,and flavewhen.conside~edin cQml}i~ation wiUtthetributarytowhich th~yare adjacent and 

\\'ith similarly:situqte(i a,djacent wetbtnds~ h<lVC a significanfnc>;us •.vith a 'fNW arcjttrisdictiona{.pata supporting thi~ 
qondusio11 is provided at Sectioll TILC; 

Provide estimates.forjurisdictionaJ \\'etlandsiti the revievt' area~ acres. 

7. linpritindnlelltsorjurisdict[ottal.watel·s.9 

As Jl general rule; the impoJmdment ofajllri$dic(ional trit>utary renwins jitri~di~tionaL 
Ill [)cl~l.ollstrate thatJ~11ppuJidtnetlf,'\'astreritNfrcnl1 ~\vat~rs 9f the.U.~ .• " or 
~· • J)~rnonstrate that w?ter me~ts the criteria for one oft he categories presented above (1•6), or m I)emonstmte tltat water is isolate(] with <l nexus to commerce (see li below); 

E. ISOLi\ TED {IJI>:TERS1'ATJ3: OR ~NI%-~T~TEj\VATE)l~, .INCL{JI)IJ'S(;JS()IJJ\TEl) \VETLJ\;Nll~, TIIJ? {JSJ;:, 
DEGRADATION OR DESTRUCTIONO.F\VHICH COULD AFFECT INTERSTATE COl\li\lERCE,.JNCLU:OINGANY 
SUCH\Y,.\TERS ((:l:IECKAL~TffAT API)I_;Y):10 

. 

•• ::~~Et::::fJ ~e!~1h~~.~ZJE~~.~~:E~!·~:k~~:~;;~~~~~~~~;?==~· ~~ Interstate isolated waters. Explain: . 
tiJ. Othcr11tctors~ Explain: . 

(dentify w~ter body ~ucL~Uillmariz~ rntiou~Ie Sllflportingdett>rmiuation: 

8Sce Footnote# 3 . 
• ~.To complete the analysis refer Lo the key in Sectio11HLD.6 ol'tlicJnstntctional Guiiteb(}()lc 
16 Prior t~~ssc~tin~ or dediningpWAjurisdietimfbascdsolelrot1 this eattgOI'Y• Corps llistrkts wUI.de\'ate tlle action to Cot·ps and EPA.}lQfor 
rerffW co11sistent ''iU1the process described in the ()lrps/EPA MenwrmufmnR,egnrilitlg CW4 '(lct!urisdictiou FollmgiugRnpmws. 



Provklc csthnates for .iurisdictional waters in the review area (check an that apply): 
lli] TributarY \\'aters; linear feet width (fl). 
IB] Other nmHvctlmid \nlters: a.ctes. 

Identify typc(s) of waters: 
[] Wetlands: acres~ 

F'. NON-.JURISDICTIONAL \Vt\TERS, INCLf-!DING WETL1\NI)$ (CHECI(ALL THA,T APPLY): 
[2J If potential wetlands were assessed within the review area. these areas did not meet the criteria in the I987Corps ot' Engineers 

Wetland DelitRation Manual and/{)r appropriate Regionnl SUpplcJnctlts. 
EJ Review area inCittdcdisolated wate.rs with no subshintial nexus to. h1terstate (Or tbrcign)corhmcrce. 

0 l'riortoJhc Jan 2001 Suprem~Courrdecision in ''SWANCC,''thereviewarea would have been rcgulnh:dl>ascd solely on the 
"l'vligr[[tory BirdRI.•lc'' (M{jR). 

ITii Waters do not meet the "SignitkantNcx.us'' standard, where such aHndiug is required for jurisdiction; Explain: 
[Q Othgr: {explaiJ1~ifnot coveiedaboyc): 

Pro,;ide acreage ~sti111ates fbr non.ojurisdictional \\'~Iter$ in therevic\V area, where the sole potcnlinl basis ofjt!risdiction is the MBR 
tltcfors (i.e., presence of migratory birds; presence of endat1gereq species; use of\vater t()r irrigated agriculture); using he~t profcssicmal 
judgmcnt(check aU thatapply): 
[Fil.· · Non~wctlaJtd \valets (i.e., rivers, streams): linear teet \\•idth (ft)~ 
[:]] Lakes/ponds: acres" 
(iJ Other notHvcthmd waters: acres. List type (}faquaticresource: 
fill Wetlands: acres; 

Provide acreage estin1<ltes fornon-jttrisdictional \mtets in the revieW are11 that do not meyt the .. R@iificant Nexus" stand~1rd •. where such 
a finding is required tor jurisdiction (check all that apply): 
lil Non.,we.tlund \\'aters (i.e., rivers, streams): Uncar feet. width (11). 
[2] Lakcs/poilds: acres~ 
(]]] Other non-wetland waters: acres. Ust type ofaquaticresomce: 
IJIT1 Wethll1ds: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTINGUATA. Data reviewed for JO (¢he¢k aU that aJ>Jlly - checked iten1s slli1ll {Je iilchldc<fin cas¢ flhfririd, \\rhcrc chcckccl 
and requested, appropriatelyreterei1ce sources below): 
1?!fJ ·Maps, plans. plots.orplat submitted by or9nl?ehalfoftlle.applif~nt/consultant: 
12] Data sheets prcpared/suhmiHi!d by or on behalf f)f the .appli(;arlt/con~uHanL 

D Oftlce_q:mcurswith da(a shects/ddhwationrep~wt. 
D omcc does JlO{ C(HlClif "'ith data shects/dciio¢atimt.rcJ)OrL 

(illEJ Data sheets prepared by the Corps: 
WfJ Corpst1avigablcwaters'study: 
[21 U.S: Geological Survey Hydrologic AHas: 

0 USGS NHD d~)ta. 
D USGS& aJuii2<1igit HUG n1rips. 

II§] U.S. Geological Survey mnp(s). Cite scale & qHnd JHulie: 
GJ 1JS[)A Natural Resources Ct)nservatii;n) Service Soil SlJrvey. Citation: 
121 Natio1ml wetlands it1ventory map(s). Cite n:a1ne; 
[iliJ State/Local wetland inventory map(s); 
fiill fEM;\JFlRM ntaps: 
lill t 00-year Floodplnin Elevation is: (National Geodectic Vertical Datum ofJ929) 
~ Photogn.lphs: 0 Aerial (Nam~ & Date}: . 

or [8JOther (Name& Datc};Prqjcct site October 11,2013 
E1 Previous determination(~). File no. and date of response letter: 
[ill] Applicable/supporting case lmv: 

J 3rt:!c;~~~~~Wtl:..~~~~!e:;~~fr;!l1:"'r;~~ GLS J'YV--{J-

B. ADDITIONAL COl\lMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 19.2014 

B. DISTRICT OFFICE. FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00490, Dean Gouge 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Mitchell City: Bakersville 
Center coordinates of site (latJlong in degree decimal format): 
-82.1454 

Latitude & Longitude in Decimal Degrees: 36.0126, 

Universal Transverse Mercator: 
N arne of nearest waterbody: Cane Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nolichucky River 
Name of watershed or Hydrologic Unit Code (HUC): 06010108 
Jml Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
fil Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
J!lil Office (Desk) Determination. Date: 3-19-2014 
DlJ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Jl!i.flil[~ "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 
329) in the review area. [Required] 

fl- Waters subject to the ebb and flow ofthe tide. 
Jmft Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

ml 1NW s, including territorial seas 
1m Wetlaods adjacent to TNWs 
ml: Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
limJ Non-RPWs that flow directly or indirectly into 1NWs 
6ID} Wetlands directly abutting RPWs that flow directly or indirectly into 1NWs 
Iii Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into 1NWs 
J$fil Wetlands adjacent to non-RPWs that flow directly or indirectly into 1NWs 
@!) Impoundments of jurisdictional waters 
6 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 300 linear feet: 15 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: l!l!i[ijj~~~§~~~~mB 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

~ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TN\V and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



The agencies will assert jurisdiction over TNW"s and wetlands adjacent to TNW"s. If the aquatic resource is a TNW, 
complete Section Ill.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW", complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section lli.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. Hthe aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section TII.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section ITI.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and Its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section lii.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW" 

(i) 

(ii) 

General Area Conditions: 
Watershed size: IJ~;m~ 
Drainage area: aJJm,~i11 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with 1NW: 

D Tributary flows directly into TNW. 
D Tributary flows through ltll!llJii!JJi!! tributaries before entering TNW. 

Project waters are miles from 1NW. 
Project waters are miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Exp~ain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Average width: feet 
Average depth: feet 
Average side slopes: ~[ij1j;jjl~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

0 Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability fe.g., highly eroding, sloughing banks]. 
Presence ofrun/riffie/poo_l ~omplexes. Explain: 
Tributary geometry: !il!m;!lf§J 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 

~~f;~~ ::;~dee~!:~!~~~!~ events in review area/year: !l:i~l!iJIJ:ll!! 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: I!IJ!!lllm~'l· Characteristics: 

Subsurface flow: ll}J[I!i]~~· Explain findings: 
D Dye (or test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
·sediment sorting 

D scour 
D multiple observed or predicted flow events 

0 water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

l!ll High Tide Line indicated by: l!l1 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

6 A natural or man-made discontinuity in the OHWJ\1 does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OH\VM has been removed by development or agricultural practices). Where there is a break in the OHWJ\1 that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: JIJ:(!Illf. Explain: 

Surface flow is: ;il~~~"{~ 
Characteristics: 

Subsurface flow: il!l'IDl Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by bennlbarrier. Explain: 

miles from TNW. 

Estimate approximate location of wetland as within the f~lll:lllf~floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~E:JiJJ~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the folloWing: 

Directly abuts? CY IN) Size (in acres) Directly abuts? CY /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TN\V, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 



a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to 1NWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all tl1at apply and provide size estimates in review area: 
Jlil1t TNWs: linear feet width (ft), Or, acres. 
ffi Wetlands adjacent to 1NWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. m Tributaries of'INWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale 
indicating that tributary is perennial: Cane Creek is a blue line stream on the USGS topographic map, NC

Bakersville Quad which in North Carolina means it flows more than 3 months out of the year making it a 
perennial stream. It also supports fish and other aquatic life. 

Tributaries of'INW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply):· 
!lli Tributary waters: 300 linear feet 15 width (ft). 
!j Other non-wetland waters: acres. 

ldentizy type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
:fil Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant 

nexus with a 1NW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
llllll Tributary waters: linear feet width (ft). 
IJ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Gjf Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Jil Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly 3butting an RPW that flow directly or indirectly into TNWs. 
§ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
fill Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional 
U: Demonstrate that impoundment was created from "waters of the U.S.," or 
Iii; Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
~ Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

m which are or could be used by interstate or foreign travelers for recreational or other purposes. 
filjl from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which arc or could be used for industrial purposes by industries in interstate commerce. 
Jlm Interstate isolated waters. Explain: 
!!ill Other factors. Explain: 

Identify water body and .summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
IIill Tributary waters: linear feet width (ft). 
J!li Other non-wetland waters: acres. 

Identizytypc(s) of waters: 
II Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
IJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
m Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in «SW AJ\TCC,"-the review area would have been regulated based 
solely on the "Migratory Bird Rule"" (MBR). 

Jm Waters do not meet the «Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Jm Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (cheek all that apply): 
11!1 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Ill L.akes/ponds: acres. 
fiii] Other non-wetland waters: acres. List type of aquatic resource: 
fii Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section IILD.6 oftl1e Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



illiJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
ti] Lakes/ponds: acres. 
mill_ Other non-wetland waters: acres. List type of aquatic resource: 
rnlJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat s~bmitted by or on behalf of the ~pplicant/consultant: 
mfJ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

!.,.:.:... Data sheets prepared by the Corps: 
IJ2.I Corps navigable waters' study: 
mlli} U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Bakersvillc. 
~- USDA Natural Resources Conservation Service Soil Survey. Citation: 
£ill] National wetlands inventory map(s). Cite name: 
flDa State/Local wetland inventory map(s): 
!Elf FEMA/FIRM maps: 
mJ 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
llJil. Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
II Previous detcnnination(s). File no. and date of response letter: 
fm Applicable/supporting case law: 
Hi Applicable/supporting scientific literature: 
I@ Other information (plea<>e specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURJSDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 19,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00492, Arvin and Eunice Guffey 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Buncombe 
Center coordinates of site (lat/long in degree decimal format): 
-82.377394 
Universal Transverse Mercator: 
Name of nearest waterbody: Cane Creek 

City: Fairview 
Latitude & Longitude in Decimal Degrees: 35.540691, 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC):06010105 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
ill Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date:3-19-2014 
£mlt field Detennination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There :_eamv:»II "navigable waters of the U.S." within Rivers and Harbors Act (RHA.) jurisdiction (as defined by 33 CFR part 
329) in the review area. [Required] m Waters subject to the ebb and flow of the tide. 

IJm Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There jjl;~:iljllil~ft"waters of the U.S." within Clean Water Act (CW A) jurisdiction (as defmed by 33 CFR part 328) in the review area. 
[Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

lli!ff TNW s, including territorial seas 
1!!1 Wetlands adjacent to TNWs 
1§!;1 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
l!ill]l Non-RPWs that flow directly or indirectly into 1NWs 
ij]l Wetlands directly abutting RPWs that flow directly or indirectly into 1NWs 
El§ Wetlands ad~acent to but not directly abutti~g RPW s t?-at. flow ~rectly or indirectly into 1NW s 
IJml Wetlands adJacent to non-RPWs that flow dtrectly or mdrrectly mto TNWs 
flm Impoundments of jurisdictional waters 
1m Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 30 linear feet: 10 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: llil§li!l~[~~~::iJill~l!ll 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

:§1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defmed as a tributaryr that is not a TN\V and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

I. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (I HAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section ill.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether~ significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TNW. 
D Tributary flows through 11i!lll£l!i:l tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if lmovm: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: :gjjl!lJil!iJ~!-

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/rifflelpl:).<?l complexes. Explain: 
Tributary geometry: !l}ll!!!~!S! 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: !i!lJq_~·~!li~ 
Estimate average number of flow events in review area/year: :j;t~~~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: II!!!illl_~!j. Characteristics: 

Subsurface flow: l!ll&ll~l~- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining 0 abrupt change in 
plant community 

D other (list): 
D Discontinuous OHW1vL7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that 

lili! High Tide Line indicated by: l!il 
D oil or scum line along shore objects 
0 fme shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics .. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6A natural or man-made discontinuity in the OH\VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
71bid. 



D Other environmentally~sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non~ TNW: 
Flow is: !fi!iii[ill!!J!. Explain: 

Surface flow is: 1!1:~~1! 
Characteristics: 

Subsurface flow: ~~- Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non~ TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports {check all that apply): 
D Riparian butTer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally~sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an_xt~-,·~-~
All wetland(s) being considered in the cumulative analysis: ~jgj!f~~!; 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size Cin acres) Directly abuts? (Y/N) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size Cin acres) 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination \Vith its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TN\V? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination \Vith its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section ULD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Iilli TNWs: linear feet width (ft), Or, acres. 
1!'1 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale 

indicating that tributary is perennial: Cane Creek is a blue line stream on the USGS topographic map, NC- Oteen 
Quad which in North Carolina means it flows more than 3 months out of the year making it a perennial stream. 
It also supports fish and other aquatic life. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section Ill.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 
f1llJ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Iilli Tributary waters: linear feet width (ft). 

8See Footnote # 3. 



Other non-wetland waters: acres. 
Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
liJ _Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

li; Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section Ill.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictional. 
Data supporting this conclusion is provided at Section IJI.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Ill Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Iii Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
fiJ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

mJ_ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
Jm from which fish or sheilfish are or could be taken and sold in interstate or foreign commerce. 
fm which are or could be used for industrial purposes by industries in interstate commerce. 
m1f Interstate isolated waters. Explain: 
ill Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
!j!f Tributary waters: linear feet width (ft). 
_@B Other non-wetland waters: acres. 

Identify type( s) of waters: 
II Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Jmli If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
liD Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

f! Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
eD Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
fm Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
tiEl] Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
I![! Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
1mB Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
ElJ Lakes/ponds: acres. 
if Other non~wetland waters: acres. List type of aquatic resource: 
llll We!lands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
II: Maps, plans, plots or plat submitted by or on behalf of the applicant! consultant: 
flm Data sheets prepared/submitted by or on behalf of the applicant! consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

Iii Data sheets prepared by the Corps: 
-m; Corps navigable waters' study: 
Ill! U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

Ill! U.S. Geological Survey map(s). Cite scale & quad name:NC-Oteen. 
~ USDA Natural Resources Conservation Sen'ice Soil Survey. Citation: 
~ National wetlands inventory map(s). Cite name: 
lllJ State/Local wetland inventory map(s): 
lll! FEMA/FIRM maps: 
EEl} 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
lllJ" Photographs: D Aerial (Name & Date): 

or D Other (Name & Date):See file. 
i§tl Previous detefiillliation(s). File no. and date of response letter: 
EEf Applicable/supporting case law: 
11£1) Applicable/supporting scientific literature: 
Ill! Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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