APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section TV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR AFPROVED JURISPICTIONAL DETERMINATION (JD): March 2, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, US Trust Bank of America as Trustere, attn. Mr. A.B.
Causey Jr. VP, SAW-2004-30892, 2004-9987442

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Mecklenhurg  City: Huntersville
Center coordinates of site (lat/long in degree decimal format): 35.3987N, -80.8623W
Universal Transverse Mercator:
Name of nearest waterbody: Torrence Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Torrence Creek>Lake Norman>Catawba
River>Take Wylie
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba, NC-SC (3050101}
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites {e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different ID form,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: March 2, 2014
=4 Field Determination. Date(s):

SECTION H: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

ng “navigable waters of the U5 within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CTR part 329) in the
rev1ew area [Required]
Waters subject to the ebb and flow of the tide,
Waters are presently used, or have been used in the past, or may be susceptible for use to fransport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There X1 “waters of the U.S.” within Clean Water Act (CWA} jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired)

1. Waters of the U.S.
a. Indlcate presence of waters of U.S. in review area (check all that apply):
TNWs, including territorial scas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to but not directly abutiing RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
. Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 8400 linear feet: 3 width (ft} and/or acres.
Wetlands: 2.92 acres.

¢. Limits (boundaries) of jurisdiction based on: P
Elevation of established OHWM (if known):

2.  Non-regulated waters/wetlands (check if applicable):®
. Potentiafly jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section III below,

2 For purposes of this form, an RPW is defined ag a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least “seasonally™
(e.g., typically 3 months).

* Supporting documentation is presented in Section TLF,
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section HI.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITLA.1 and 2
and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RP'Ws), i.e. tributaries that typically flow year-round or have continuzons flow at least seasonally (e.g., typically 3
menths). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic reseurce is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section II1.B.2 for any onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section HLC below.

1. Characteristics of non-TNWs that flow directly or indirectly inte TNW

(i) General Area Conditions:
Watershed size:
Drainage area: P
Average annual rainfafl: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
{1 Tributary flows directly into TN'W.
(] Tributary flows through ﬁf tributaries before entering TNW.

et

Project waters are Piele
Project waters are ]
Project waters are |
Project waters are
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW>:
Tributary stream order, if known:

(b) General Tributary Characteristics {check all that applv):
Tributary is: ] Natural
[] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West. )
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimate):
Average width: - feet
Average depth: _ feet
Average side slopes: 1

Primary tributary substrate composition (check all that apply):

[ silts ] Sands [T Concrete
[C1 Cobbles [7] Gravel ' : ] Muck
I Bedrock | Vegetation. Type/%e cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:
Tributary geometry: BickcEast

Tributary gradient (approximate average slope): %

{c) Flow:
Tributary provides for: i
Estimate average number o
Describe flow regime:
Other information on duration and volume:

3

. Characteristics:

Surface flow is: Piekil:

Subsurface flow: B st. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[ Bed and banks

] OHWM? (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
[1 shelving
[ vepetation matted down, bent, or absent
] leaf litter disturbed or washed away
] sediment deposition

[ water staining

1 other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OO00000

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by: Mean High Water Mark indicated by:

[] oil or scum line along shore ohjects O survey to available datum;
[ fine shell or debris deposits (foreshore) - [ physical markings;
[] physical markings/characteristics M vegetation lines/changes in vegetation types.

1 tidal gauges
1 other (listy:

(iii)) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; gencral watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

[[] Riparian corridor. Characteristics (type, average width): .
[] Wetland fringe. Characteristics:
[0 Habitat for:

{_1 Federaliy Listed species. Explain findings:

[ Fish/spawn areas. Explain findings:

["] Other environmentally-sensitive species. Explain findings:

[ Aquatic/wildlife diversity. Explain findings:

#A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (.., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Tbid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly inte TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Weiland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) Gcnera[ Flow Reiauonshlp w1th Non-TNW:

Surface flow is: Bi
Characteristics:

Subsurface flow:
[1 Dye (or other) test pcrformcd

{c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
1 Not directly abutting
[] Discrete wetland hydrelogic connection. Explain:
[] Ecological connection. FExplain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW

(ii} Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; ete.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ Vegetation type/percent cover. Explain:

71 Habitat for:
I_| Federally Listed species. Explain findings:
£ Fish/spawn areas. Explain findings:
(] Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an}y)
All wetland(s) being considered in the cumulative analysis: }
Approximately ( ) acres in total are being considered i m the cumulatlve analysis.

For cach wetland, specify the following:

Directly abuts? (Y/N) Size {in acreg) Directly abuts? (Y/N) Size (in acres)

Summarize overall bjological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent

9



wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TN'W?

#  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyele suppert functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to thc physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section [11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section TILD:

3. Significant nexus findings for wetlands adjacent to an RP'W but that do net directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section HI.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY}):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review arca;
3 Thws: linear feet width (ft), Or, acres.
=4 Wetlands adjacent to TNWs: acres,

2.  RPWs that flow directly or indirectly into TNWs. '
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: : Feature shows on USGS topographic map as a blue line stream. Professionals in the field
observed flow levels and development of bed and bank structures in the stream, which are indicative of perennial
waters

2| Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Pr0v1de estimates for jurisdictional waters in the review area {check all that apply):
Tributary waters: linear feet width (ft).

Other non-wetland waters: acres.

Tdentify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
il Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Prov:de estimates for jurisdictional waters within the review area (check all that apply):
Trlbutary waters; linear feet width (ft).
Other non-wetland waters: acres.

TIdentify type(s) of waters:

#See Footnote # 3.
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4, Wetlands directly ébutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
-l Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section II.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW: '

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: s acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IT11.C.

Provide estimates for jurisdictional wetlands in the review arca: acres.

7.  Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional,
Demonstrate that impoundment was created from “waters of the U.8.,” or’
Demeonstrate that water meets the criteria for one of the categories presented above (1-6), or
24 Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and seld in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

fi Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area {check all that apply):

Tributary waters: - lincar feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters: .
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[} If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Weitland Delineation Manual and/or appropriate Regional Supplements.

51 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

]
T

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR.
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

® To complete the analysis refer to the key in Section IILI.6 of the Instructional Guidebook.
® Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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3 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

| Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres,

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexos” standard, where such
finding is required for jurisdiction (check all that apply): ‘

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
" Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
= Wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
% Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:.
Data sheets prepared/submiited by or on behalf of the applicant/consultant.
[X] Office concurs with data sheets/delineation report.
[1 Office does not concur with data sheets/delineation report.
| Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
- [0 USGS 8 and 12 digit HUC maps.
17.8. Geological Survey map(s). Cite scale & quad name: NC-Cornelius
TUSDA Natural Resources Conservation Service Seil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ Aerial (Name & Date):
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

i3

ERH ﬁ‘jg‘iﬁL veied] e Eedds |

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Enginecrs
This form should be completed by foflowing the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REFPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 14, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, SAW-2007-00483, Bains Farm Inc., Keith
Paris

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located at Cheval Phase 5

development on a 76.9 acre tract on the sonth side of Lawyers Road, south of Mint T1iil
State: NC County/parish/borough: Mecklenburg City: Charlotte, NC
Center coordinates of site (Jat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 33.16475, -
80.63419
Universal Transverse Mercator:
Name of nearest water body: Stephens Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Upper Pee Dee
B Check if map/diagram of review arca and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
‘ ﬁﬁ Office (Desk) Determination. Date: March 14, 2014
Ficld Determination. Date(s): )

SECTION IT: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

@0 “navigable waters of the U.5.” within Rivers and Harbors Act (RHAY} jurisdiction (as defined by 33 CFR part 329)

area. [Required] ‘

Waters subject to the ebb and flow of the tide.

{51 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain: :

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Reguired]

There

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent t0 TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Nen-wetland waters: 118 linear feet: 2 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known}):

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.
* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least

“seasonally” (e.g., typically 3 months).



2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain: . ‘
A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITI.A.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections III.A.1 2nd 2 and Section IH1.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW :
Summarize rationale supporting conclusion that wetland is *adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Raparnos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section ITI.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent fributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the fribufary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section TILB.I for the tributary, Section II1.B.2 for any onsite
wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IfL.C below.

i. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i} General Area Conditions:
‘Watershed size:
Drainage area: it
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TN Ww.
[ Tributary flows through )  tributaries before entering TNW,

ist river miles from TNW,

Project waters are iver miles from RPW.

Project waters are  gerial (straight) miles from TNW.
Project waters are £ acrial (straight} miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are 1

&

? Supporting documentation is presented in Section IILF.
* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and efosional features generally and in

the arid West.




Identify flow route to TNW*:
Tributary stream order, if known:

(by General Tributary Characteristics {check all that apply):
Tributary is: [T Natural
[T Artificial (man-made). Explain:
] Manipulated (man-aliered). Explain:

Tributary properties with respect to top of bank (estimate): -
Average width: feet
Average depth: et
Average side slopes:

Primary tributary substrate composition {check all that apply):

[T siits ' [] sands 1 Conerete
[] Cobbles [ Gravel [ Muck
[ Bedrock [[] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: E s
Tributary gradient (approx

%

(c) Flow:
Tributary provides for:
Estimate average number of ﬂow cvents in review area/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is: 5f. Characteristics:

‘Subsurface flow: P it. Explain findings:
[ Dye (or other) test performed

Tributary has {check all that apply):
[] Bed and banks
[[] OHWM® {check all indicators that apply):

O] clear, natural line impressed on the bank [l the presence of litter and débris
[ changes in the character of soil [] destruction of terrestrial vegetation
[ shelving [] the presence of wrack line
[1 vegetation matted down, bent, or absent [ 1 sediment sorting
[ leaf litter disturbed or washed away [} scour
[ sediment depeosition [ ] multiple observed or predicted flow events
[l water staining - abrupt change in

plant community
[ other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

applyy: - - e
14 High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line aleng shore objects [] survey to available datum;
[ fine shell or debris deposits (foreshore) [ physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

* Flow route can be deseribed by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW,

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OF'WM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over & rock cuicrop or through a culbvert), the agencies witl look. for indicaters of flow above
and below the break.

"Thid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average w1dth) .
[[] Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
"1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

{i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

!gﬁonsﬁip with Non-TNW:

Characteristics:

Subsurface flow: Explain findings:
[] Dye (or other) test performed:

(c) Wetland Adjacency Petermination with Non-TNW:
[0 Directly abutting
1 Not directly abutting
"1 Discrete wetland hydrologic commection. Explain:
] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(dy Proximity (Relationship) to TNW
Project wetlands are river miles from TNW.
Project waters are ', t acrial (straight) miles from TN'W.
Flow is from: g d ; Lt
Fstimate approximate location of wetland as within the Pig

{ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
(] Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
[1 Habitat for:
[] Federally Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: g
Approximately { ) acres in total are being considered in the cumulatlvc analysis.

For each wetland, spécify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)




Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biclogical integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tribntary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not apprepriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplzin is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of pollutants or {lood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

«  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
I'NWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent weilands, then go to Section IHL.D:

DETERMINATIONS OF JURISDICTIONAL FINDI'NGS THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWSs: linear feet width (ft), Or, acres.
l Wetlands adjacent to TNWs: acres.

. RPWs that flow directly or indirectly into TNWs.
ME& Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

) indicating that tributary is perennial: Feature shows on USGS topographic map as a biue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

1 Tributaries of TN'W where tributaries have continucus flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally: .

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 118 linear feet 2 width (f1).
Other non-wetland waters: acres.

Identify type(s) of waters:




3.  Non-RPWs® that flow directly or indirectly into TNWs.
i Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section H1.C.

Provuie estimates for jurisdictional waters within the review area (check all that apply):
i Tributary waters: linear feet width (f).

Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
ﬁ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
i Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

gzl Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section IIL.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres,

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6.  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional weilands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
- Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
1 Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUD[NG ANY SUCH WATERS (CHECK ALL THAT APPLY):"

=4 which are or could be used by interstate or foreign travelers for recreational or other purposes.

‘ b1} from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries i in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Tdentify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review arca (check all that apply):
{2l Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of watets:
‘ Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

#See Footnote # 3,

® To complete the analysis refer to the key in Section 11L.D.6 of the Instructional Guidebook.

" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.




If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce.

1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

21 Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the gole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres. _
2] Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
thrc such a finding is rcqu1red for jurisdiction (check all that apply):
Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and.
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plai submitted by or on behalf of the applicant/consultant:
P4 Data sheets prepared/submitted by or on behalf of the applicant/consultant,
™ Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters® study:
U.8. Geological Survey Hydrologic Atlas
[] USGS NHD data.
[ USGS 8 and 12 digjt HUC maps.
U.8. Geological Survey map(s). Cite scale & quad name:NC-Mint Hifl.
USDA Natural Resources Congservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/l.ocal wetland inventory map{s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: B Aerial (Name & Date):UNK.
or [1 Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION .
A. REPORT COMFPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 2, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, US Trust Bank of America as Trustere, attn. Mr. A.B.
Causey Jr. VP, SAW-2009-00631

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Mecklenburg City: Huntersville
Center coordinates of site (lat/long in degree decimal format): Coordinates are: 35.399148N, -80.868274W
Universal Transverse Mercator:
Name of nearest waterbody: Torrence Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Totrence Creek>Lake Norman>Catawba
River>Lake Wylie
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba, NC-SC (3050101}
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
_ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk)} Determination. Date: March 2, 2014
£} Field Determination. Date(s):

SECTION I1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There A¥e N0 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required)

[71  Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): b
TNWs, including territorial seas
Wetlands adjacent to TNWs
Fad Relatively permanent waters> (RPWs) that flow directly or indirectly into T NWS
Non-RPWs that flow directly or indirectly into TN'Wsg
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate} waters, including isolated wetlands

b. Identify {estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 366 linear feet: 2 width (ft) and/or acres.
Wetlands: .094 acres.

¢. Limits (boundaries) of jurisdiction based on: Wﬁé@ >

ELEAD
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Elevation of established OHWM (if known):
2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section 11 below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typicaliy flows year-round or has continuous flow at least “seasonally”
{e.g., tvpically 3 months).

* Supporting documentation is presented in Section TILF.



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITL.A.1 and Section IZLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IHL.A.1 and 2
and Section TILD.1.; otherwise, see Section IIL.B below.

1. TNW
Tdentify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

. B. CHARACTERISTICS OF TRIBUTARY (FHAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section TTLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both, If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section I1LB.2 for any onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or .indirecﬂy into TNW

(i) General Area Conditions
Watershed size:
Drainage area: st
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through Pi 4l tributaries before entering TN'W.

E%‘fﬁm river miles from TIN'W.

t river miles from RPW.

Project waters are t acrial (straight) miles from TN'W.
Project waters are ] ik acrial (straight) miles from RPW.
Project waters cross ot serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW™;
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that applv}:
Tributary is: [ Natural
[ Artificial (man-made). Explain:
[ ] Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
? Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW,



Tributary properties with respect to top of bank {estimate):
feet

Average width:
Average depth:
Average side slopes: B

Primary tributary substrale composition (check all that apply):

[ stits [] sands ] Conerete
[] Cobbles [ Gravel {1 Muck
[] Bedrock (1 Vegetation. Type/% cover:

{] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks} Explain:

Presence of run/riffle/pool complexes. Explain:
Tributary geometry: |
Tributary gradient (approxunate average slope):

() Flow: ™
Tributary provides for: Pi¢
Estimate average number o

Describe flow regime:
Other information on duration and volume:

Surface flow is: Pic

. Characteristics:

Subsurface flow: Pi 4f. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
[0 oBWM? (check all indicators that apply):
- clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
[[1 water staining
[ other {tist):
[ Discontinnous OHWM.” Explain:

(| [ [

%o

ow events in review area/vear: Pigk 1t

T L

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour _
multiple observed or predicted flow events
abrupt change in plant community

[ [ | | |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by:
[ oil or seam line along shore objects
[ fine shell or debris deposits (foreshore)
[] physical markmgs/characterlstlcs
[] tidal gauges
[J other (list):

(iii) Chemical Characteristics:

Mean High Water Mark indicated by:

"1 survey to available datum;

] physical markings;

[] vegetation lines/changes in vegetation types.

Characterize tributary {(e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .

[ Wetland fringe. Characteristics:

] Habitat for:
[[1 Federally Listed species. Explain findings:
[ Fish/spawn aress. Explain findings:

[[] Other environmentaliy-sensitive species. Explain findings:

] Aguatic/wildlife diversity. Explain findings:

®A natural or man-made discontinuity in the OFTWM does not necessarily sever jurisdiction (e.g.,

where the stream temporarily flows underground, or where

the OH'WM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b)

Characteristics:

Subsurface flow: Piekiisi. Explain findings:

1 Dye (or otﬂmer)'test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

[T} Not dircctly abutting
"1 Discrete wetland hydrologic connection, Explain:
O Ecological connection. Explain:
[[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are § river miles from TNW.
25t acrial (straight) miles from TN'W.

ik

(ii} Chemical Characteristics:
Characterize wetland system (e.g., water celor is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iif) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain:

1 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
(] Other environmentally-sensitive species. Explain findings:
[C1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: ] 1 _
Approximately ( ) acres in total are being considered in the cumulative analysis.

For cach wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directlv abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemieal, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent

9




wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guldance and

discussed in the Instruoctional Guidebook. Factors to consider include, for example:

«  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. - Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2.  Significant nexus findings for non-RPW and its adjacent wetlands, where the nen-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do net directly abut the RPW. Explain findings of
presence or absence of significant nexus below based on the tributary in combination with all of its adjacent wetlands, then go to
Section TIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
i TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs; acres.

2.  RPWs that flow directly or indirectly into TNWs, ]
‘ Tributaries of TNWs where tributarics typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Feature shows on USGS topographic map as a blue line stream. Professionals in the field observed
flow levels and development of bed and baok structures in the stream, which are indicative of perennial waters..

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
Jjurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):

ﬁ Tributary waters: linear fect width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section TI1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Trlbutary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

85ee Footnote # 3.
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Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

2] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section [ILB and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section HI1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: .094 acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

23 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section ILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. TImpoundments of jurisdictional waters.’

A‘% a general rule, the impoundment of a jurisdictional tributary remains Jumdlct] onal.

] Demonstrate that impoundment was created from “waters of the U.S.,”

Demonstrate that water meets the criteria for one of the categories presentcd above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPL

i} which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isofated waters. Explain:

Other factors. Explain:

Identify water body and sammarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area {check all that apply):
il Tributary waters: linear feet width (t).
I Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

NON-JURISDHICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)

5] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[T Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR.
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Jjudgment (check all that apply):

f1  Non-wetland waters (j.e., rivers, streams): linear feet width (ft).

* To complete the analysis refer to the key in Section TILD.6 of the Instructional Guidebook.
" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will clevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Merorandum Regarding CWA Act Jurisdiction Following Rapanos.
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£ Lakes/ponds: acres.

#2  Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the réview area that do net meet the “Significant Nexus™ standard, where such

a finding is required for jurisdiction {check all that apply):
Non-wetland waters (i.c., rivers, streams): linear feet, width (fi).

| Lakes/ponds: acres.
Other non-wetland waters: acres, List type of aquatic resource:
Wetlands: acres,

SECTIONIV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or-plat submitted by or on behalf of the applicant/consultant:.
{x§ Data sheets prepared/submitted by or on behalf of the applicant/consultant.

BX] Office concurs with data sheets/delineation report,

[ Office does not concur with data sheets/delincation report.

| Data sheets prepared by the Corps:
[il Cormpsnavigable waters’ study: ;
| U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

[] USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: NC-Cornelius

USDA Natural Resources Conservation Service Seil Survey. Citation:

National wetlands inventery map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps:

i1 100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929}

| Photographs: [] Aerial (Name & Date):
or B Other (Name & Date):UNK.

Previous determination{s). File no. and date of response letter:SAW2009-00631.

Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify):

B. ADDITIONAL COMMENTS TO SUFPORT JD:
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A, REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: t LESHN - e B o0\

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:NC Countyfpanshfborough Caldwell Clty Lenoir

L\ . obaau

Universal Transverse Mcrcator
Name of nearest waterbody: UT to Lower Creek
Name of nearest Traditional Navigable Water (TNW) Into which the aquatic resource flows: Catawba River
Name of watershed or Hydrologic Unit Code (HUC): 0305031010701
Al Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
21 Check if other sites {¢.g., offsite mitigation sites, disposal sites, efc...) are associated with th.ls action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
i Office (Desk) Determination. Date: 2~/ o - Y
Field Determination. Date(s):

SECTION IT: SUMMARY OF FINDINGS
A. RHA SECTION 18 DETERMINATION OF JURISDICTION,

There 3 “navigahle waters of the U.S‘ » within Rivers and Harbors Act (RHA) jurigdiction (as defined by 33 CFR part 329) in the
IGV]CW ea. [Requzred]

il Waters subject to the ebb and flow of the tide.
Waters are presenily used, or have been used in the past, or may be susceptlbie for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERM]NATION OF J URISDICTION

waters of the U.S.” within Clean Water Act {CWA) Jurisdlctlon {as deﬁned by 33 CFR part 328) in the review arca. [Reguired)

1. Waters of the U.S. '

a I dlcate presence of waters of U.S. in review area (check all that apply)
f  TNWs, including territorial seas
Wetlands adjacent to TN'Wg
Relatively permanent waters” (RPWSs) that flow directly or indirectly into TNWS
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 5000 linear feet: 3width (ft) and/or acres.
Wetlands: 4 acres.

¢. Limits (boundaries) of jurisdiction based on: ﬁ/ f} LH/U AfL '
Elevation of established OHWM (if known):

2. Nnn—regulated waters/wetlands (check if applicable):? :
1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and dete:mmed to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continnous flow at least “seasonally”
(e.g., typically 3 months).
* Supporting documentation is presented i Section TLF,

Caldwell Coun.  jard of Education - William Lenior Middle Schooi- Pe..
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SECTION HI: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TN'Ws and wetlands adjacent to TN'Ws. If the aguatic resource is a TNW, complete
Section TTL.A.1 and Section IIL.D.1. enly; if the aguatic resource is a wetland adjacent to a TNW, cumplete Sections ITT.A.1 and 2
and Section HLD.1,; utherwme, see Section ITLB below. :

1. TNW
Tdentify TNW:

Summarize rationale supporting determination:

2. ‘Wetland adjacent ta TNW -
Summarize rationale supporting conclusion that weﬂand is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable eributaries of TNWs where the fribuataries are “relatively permanent
waters” (RPWSs), i.e. tributaries that typically flow year-round or have continncus flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 11LD.2. ¥ the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section TIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires & significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tribntary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
thoungh a significant nexws finding is not required as a matter of law. :

1f the waterbody" is not an RPW, or a wetland dirvectly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the sigoificant nexus evaluation must
censider the tributary in combination with ail of its adjacent wetlands. This significant nexus evaluation that combines, for _
analytical purposes, the tributary and ali of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or botk. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section I1L.B.2 for any onsite wetlands, and Section TiL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I¥.C below. . :

1. Characteristics of non-TNWs that flow du'ectly or mdlrect[y into TNW

(i} General Area Conditions:

Watershed size:

Drainage area: :
Average annual rainfail: inches
Average annmal snowfall: inches

(ii) Physical Characteristics:
{(a) Relationship with TNW:
[[] Tributary flows directly into TNW.
[ Tributary flows through i tributaries before entering TNW.

Project waters are
Project waters are
Project waters are
Project waters are
Projeet waters cross o

aerial (straight) miles from TN W
¢ aerial (straight) miles from RPW.
e as state boundaries. Explain: NO.

Identify flow route to TNW:
Tributary siream order, if known;

* Note that the Instructional Guidebook contains additional information regardmg swales, ditches, washes, and erostonal features gcneraiiy and in the arld

West,

? Flow route cau be described by identiying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.

_didwelf County Board of Education ~ William Lenior M.  : Schoel - PCN
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(b) General Tributary Characteristics {(check all that apply):
Tributary is: [} Natural
[] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properiies with respect to top of bank (estimate):
Average width: 2 feet
Average depth: 0.2 feet
Average side slopes:

Primary tributary substrate composition {check all that apply):

1 silts [ Sands [[] Conerete
1 Cobbles [T Gravel ] Muck
[[] Bedrock 1 Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain;
Presence of run/riffie/pool complexes. Explain: WEAK.
Tributary geometry

Tributary gradient (approximate average slope): 3 %

{c) Flow:
Tributary provides for: ] )
Estimate average number of ﬂow events in review area/year:
Describe flow regime:
Other information on dutation and volume:

Surface flow is: | . Characteristics:

Subsurface flow: Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[[] Bed and banks

1 OHWM® (check all indicators that apply):
L] clear, natural line impressed on the bank
[[] changes in the character of soil
[] shelving
l:] vegetation matted down, bent, or absent
[ ieaf litier disturbed or washed away
[ sediment deposition
[] water staining
[ other (List):

[[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

nultiple observed or predicted flow events
abrupt change in plant community

o

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
- High Tide Line indicated by: f2i Mean High Water Mark indicated by: ‘

£T oil or scum line along shore objects { T survey to available datum;

[] fine shell or debris deposits (foreshore) ] physical markings;

[} physical markings/characteristics ] vegetation lines/changes in vegetation types.

[ tidal gaupes

[1 other flist):

(ili) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, mly film; water quality; general watershed characteristics, etc.).
Explain: TURBID.

Identify specific polhutants, if known: SEDIMENT

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.2., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is untelated to the waterbody’s flow

regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
“Ibig.
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(iv) Biolegical Characteristics. Channel supports (check all that apply)

Riparian corridor. Characteristics (type, average width): -

[ ] Woetland fringe. Characteristics:

] Habitat for:
] Federally Listed species. Explain findings:
[_] Pish/spawn areas. Explain findings:
[_] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent te non-TNW that flow directly or indirectly intc TNW

(i) Physical Characteristies:
(a) General Wefland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is . Explain:

Surface flow is:
Characteristics:

Subsurface flow: . Explain ﬁndmgs
O Dye (or ather) test performed

{e) Wetland Adjacency Determination with Non-TNW:
[ ] Directly abutting
[[] Not directly abutting
] Discrete wetland hydrotogic connection. Explain:
] Ecological commection. Explain:
I Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are | £ 7i
Project waters are
Flow is from: )
Estimate approximate Iocatlon of wetland as within the ]

it acrial (straight) miles from TNW.

(ii) Chemical Characteristies:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quahty, general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii} Biolegical Characteristics. Wetland supports (check all ¢hat apply):

Riparian buffer. Characteristics (type, average width): ]

[] Vegetation type/percent cover, Explain:

[] Habitat for:
[ Federally Listed species. Explam ﬁndmgs
[] Fish/spawn areas. Explain findings:
[_1 Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Fxplain findings:

Characteristics of all wetlands adjacent to the {ributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.
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C.

For each wetland, specify the following:

Directly abuis? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and lihysical functions being performed.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biolegical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more ¢than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TN'W, and the fanctiens performed by the tributary and all its adjacent
wetlands. Itis not appropriate to determine significant nexus based selely on any specific threshold of distance (e.g. between a
tributary and its adjacent weiland or between a tributary and the TNW). Similarly, the fact an adjacent wetland les within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook, Factors fo consider inclnde, for example:

¢  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the l:ributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢  Doesthe tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjaceni wetlands (if any), have other relationships to the physwal chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below: :

1. Significant nexus findings for nen-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:- -

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tnbutaly in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adj acént to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent Weﬂands, then go to
Section .-

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
£l TNWs: linear feet width (ft), Or, - actes.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TN'Ws,
B Tribwtaries of TNWs where tributaries typicatly flow year—round are Junsdlctlonal Provide data and rationale indicating that
tributary is perennial: DWR stream form.
| Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section TILB. Provide rationale indicating that tributary flows
seasonally:
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Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: 5000 lincar feet 4 width (ft).

Other non-wetland waters: - acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
i} Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
INW is jurisdictional. Data supporting this conclusion is provided at Section [IL.C.

Provide estimates for jurisdictional waters within the review area {check all that apply):
Tributary waters: linear feet width (f).
Other non-wetland waters: acres.

Tdentify type(s) of waters:

4,  Wetlands directly abutting an RP'W that flow directly or mdirecﬂy inte TN'Ws.
- P - Wetiands directly abut RPW and thnis are jurisdictional as adjacent wetlands. - :
' ' Wetlands directly abutting an RPW wheré tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section TLD.2, above, Provide ratlonale indicating that wetland is
duectly abuttmg an RPW flow directly into pRPW

[} Wetlands directly abutting an RPW where tributaries typkcally flow “seasona]ly " Provide data indicating that tributary is
seasonal in Section TH.B and rationale in Section I1L.D.2; above. Provide rationale indicating that wetland is directly
abuiting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 4 acres.

8. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
7] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have 2 significant nexus with-a TNW are _;u.rmdlcttonal Data supporting this
conchision is provided at Section OI.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indireetly inte TNWSs.

1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
- with similatty situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I1.C.

... Provide estimates for jurisdictional wetlands in the review area: acres. .

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains ]IlI'lSd] ction al

| Demonstrate that impoundment was created from “waters of the U.S.,” o

Demonstrate that water meets the criteria for one of the categories .presented above (1-6), or
Detnonstrate that water is isolated with a nexus to comrnterce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE} WATERS, INCLUDING 1SOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"

it which are or could be used by interstate or foreign travelers for recreational or other purposes.

[} from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

L which are or conld be used for industrial purposes by industries in inferstate commerce.

! Interstate isolated waters. Explain:

i Other factors. Explain:

Identify water bedy ard summarize rationale supporting determination:

¥See Footnote # 3.

% To complete the analysis refer to the key in Section ITLT).6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction hased solely on this category, Corps Districts will ¢levate the action to Corps snd EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width ().
4 Other non-wetland waters: acres.
Identify typefs) of waters:
7] Wetlands:  acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
E If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or forelgn) commerce.

[J Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR): :

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Expiain:

Other: (explain, if not covered above): : . :

Provide acreage estimates for non-jutisdictional waters in the review area, where the sole potential basis of junsdlctlon is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for u-ngated agriculture}, usmg best professmnai
Judgment {check all that apply): :

Non-wetland waters (i.e., rivers, streams): linear feet width (ft). -

Lakes/ponds: acres. ' _

4 Other non-wetland waters: acres, List type of aquatic resoutce:

i) Wetlands- . acres. :

Provide acreage estimates for non~3unsd1c:tmnal waters in the review area that do not meet the “Slgmﬁcaut Nexus” standard, where such
a finding is required for jurisdiction {check all that apply): --

il Non-wetland waters (1.e., rivers, streams): linear feet, width (£}).
Lakes/ponds: | acres. :
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres. '

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA Data reviewed for JD {check all that apply - checked items sha]l be 1ncluded in case ﬁle and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicani/consultant:
@ Data sheets prepared/submitied by or on behalf of the apphcant/consu]tant
"] Office concurs with data sheets/delineation report.
~ [] Office does not concur with data sheets/delineation report.
| Data sheets prepared by the Corps:
Corps navigable waters® study: .
il U.S. Geological Survey Hydrologic Atlas:
[ ] USGS NHD daia,
- [[] USGS 8 and 12 digit HUC maps.
3 U.S. Geological Survey map(s). Cite scale & guad name:
{ USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s).
FEMA/FIRM maps: ;
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or ] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific llterature
Other information {please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:

Caldwell Coun sard of Education - William Lenior Middle School - Pe. .
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. !

SECTIONI: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 28, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01526, Macfie Holdings, LL.C / Attn.:
Cody Macfie

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Transylvania City: Brevard
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.221392 N,
82.743641 W

Universal Transverse Mercator:

Name of nearest waterbody: UT to Nicholson Creck

Natmne of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Cede (HUC): Upper French Broad (06010105)

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g.. offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form. '

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date; March 28, 2014
| Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION GF JURISDICTION.

“navigable waters of the U.S.”" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. |Reguired]

’ Waters subject to the ebb and flow of the tide.

2]  Waters are presently used, or have been used in the past, or may be susceptlble for use to transport interstate or foreign
commerce, Fxplain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

: : “waters af the U5 within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

" 1. Waters of the 1.5.

a. Indlcate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
B Relatively permanent waters® (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow dircctly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
{solated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1205 linear feet: 2-8 width (1) and/or acres.
Wetlands: = acres.

¢. Limits (boundaries) of jurisdiction based on: Emw Eri;‘
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands {check if applicable):?
=} Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section. I below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (¢.g., typically 3 months).

? Supporting docurmentation is presented in Section HLF.



A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IFL.A.1 and Section TILD.1. oaly; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections II1.A.1 and 2 and Section IT1.D.1.; otherwise, see Section I1L.B below.

I. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent’™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is aiso jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IIL.1>.4.

A wetland that is adjacent fo but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that docaments the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditionafk navigable water, even though a significant nexus finding is not required as a matter of law.

Tf the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and ail of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. I the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section II.B.2 for any onsite
wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area: st .
Average annual ramfall. “inches
Average annual snowfall: inches

(ii} Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into
1 Tributary flows through P

Project waters arc 1
Project waters are ]
Project waters are
Project waters are |
Project waters cross 0

{ aerial (straight) miles from RPW.
¢ as state boundaries. Explain:

1dentify flow route to TNW®:
Tributary stream order, if known:

(by General Tributarv Characteristics (check all that apply):
Tributary is: [ ] Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features gcneraliy and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



Tributary properties with respect to top of bank (estimate):
Average width; feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check alf that apply):

[ silts [] Sands [T] Concrete
[ ] Cobbles 1 Gravel : 3 Muck
[} Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: % -

Tributary gradient (approximate average slope): %

{c) Flow:
Tributary provides for
Estimate average number of flow events in review arca/year: ]
Describe flow regime:
Other information on duration and volume:

Surface flow is: fﬁ . Characteristics:
Subsurface flow: ] Explain findings:
[] Dve {or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
] OHWM® (check all indicators that apply):

[] clear, naturai line impressed on the bank the presence of litter and debris

O
[] changes in the character of soil [] destruction of terrestrial vegetation
[] shelving _ [ the presence of wrack line
] vegetation matted down, bent, or absent [ | sediment serting
1 leaf litter disturbed or washed away ] scour
[] sediment deposition [] multiple observed or predicted flow events
™ water staining A abrupt change in

plant community
[ other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the QWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
4 High Tide Line indicated by: %] Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshere}  [] physical markings;
[ physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[1 Federally Listed species. Explain findings:
[] Fish/spawn areas, Explain findings:
[T Other environmentatly-sensitive species. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices), Where there is a break in the OITWM that is
unrelated to the waterbody’s flow regime {e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

Ibid.




[] Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TN'W that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quatity. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Characteristics:

Subsurface flow: g t. Explain ﬁndlngb
(] Dye (or other) est performed

{c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting

[ Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[[] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to T )

Project wetlands ar iver miles from TNW,
Pro;cct Waters are | 15t aerial (straight) miles from TNW.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific poellutants, if known:

(iii} Biological Characteristics, Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width): .
[1 Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other envirommentalty-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: P T
Approximately ( Y acres in total are being considered in the cumulatwe anzalysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuits? {Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duratior, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant



nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TN'W). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identifted in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: :

s  Does the tributary, in combination with its adjacent-wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or floed waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢«  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwcbs?

s Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to eccur should be
-decumented below: i

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section [HL.D:

2. Significant nexas findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adiacent weflands, then go to Section 11L.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that de not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILI:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet ‘width (ft), Or, acres. :
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

B4 Tritwtaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationalc
indicating that tributary is percnnial: UT to Nicholson Creek exhibits indicators of erdinary high water marks
(OHWM) including developed bed and bank, scour, presence of aquatic life, presence of litter and debris,
destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter washed away, Perennial
flow has been observed by Corps representatives during numerous visits to the Brevard, North Carolina
vicinity. '

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.I3. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 1205 linear feet 2-8 width (ft).
i1 Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs. .
£4] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TN'W is jurisdictional, Data supporting this conclusion is provided at Section HI.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. .

| Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is

!See Footnote # 3.



E.

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section III.B and rationale in Séction II1.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,
- Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section 1LC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

{8 Wellands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section HLC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.5.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED {INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

£ which are or could he used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

whicl are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain;

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other nop-wetland waters: acres.
Identify type(s) of waters: . .
=] Wetlands: acres.

NON—.]URISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)

If potential wettands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[l Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): :

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment {check all that apply):

E] Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
‘ Lakes/ponds: acres.

. Other non-wetland waters: acres, List type of aquatic resource:

@ Wetlands: acres.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Pl Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

i Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.
[L] Office does not concur with data sheeis/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
1.S. Geological Survey Hydrologic Atlas:
[1 USGS NHD data.
] USGS 8 and 12 digit HUC maps.
| U.S, Geological Survey map(s). Cite scale & quad name: Brevard.
USDA Natural Resources Conservation Service Seil Survey. Citation: Brevard County NC.
| National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [ Other (Name & Date):
Previous determination{s). File no. and date of response letter:
Applicable/supporting case law: '
i Applicable/supporting scientific literature:
#21  Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
1.8, Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the D) Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION _
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 12, 2014

. B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01949, Boulevard Development Group,
LLC :

C. PROJECT LOCATION ANP BACKGROUND INFORMATION:

State: NC County/parish/borough: Buncombe City: Asheville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.601107,
-82.555095

Universal Transverse Mercator:

Name of nearest waterbody: Reed Creek

Name of nearest Traditional Ncw1gable Water (TNW) into WhICh the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): French Broad River 06010105

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

f7] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded

on a different Y form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
E&  Office (Desk) Determination. Date3-12-2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Xré “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] .

et

1. Waters of the U.S.

a. Indicate presence of waters of 1.S. in review area (check all that apply): *
TN'WSs, including territorial scas
Wetlands adjacent to TN'Ws
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
‘Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow direcily or indirectly into TNWs
Impoundments of jurisdictional waters
Iselated (interstate or intrastate) waters, including isolated wetlands

[
H

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 140 linear feet: 10 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: :’:m i
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
{2l Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

Jjurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section I below,

2 For purposes of this form, an RPW is defined as a tributary that is not 2 TNW and that typically flows vear-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

3 Supporting documentation is presented in Section ITLE.



The agencies will assert jurisdiction over TNW5s and wetlands adjacent to TNWSs. If the aquafic resource is a TNW,
complete Section TIL.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections III.A.1 and 2 and Section ITLD.1.; otherwise, see Section ITLB below.

1. TNW
Tdentify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (JF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have beenr met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is mot a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evalnation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TN'Ws that flow directly or indirectly into TNW -

(i) General Area Conditio
Watershed size: i
Drainage area:
Average annual rainfall: inches
Average annual snowfall; inches

(ii) Physical Characteristics:
; {a) Relationship with TNW:
[ Tributary flows directly i
{_] Tributary flows through ]

river miles from TN'W.
t river miles from RPW.

t acrial (straight) miles from TN'W,
Project waters are ¥ 35t aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explajn:

Project waters are
Project waters are
Project waters are ]

TIdentify flow route to TNW®:
Tributary stream order, if known:

(by General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[] Artificial (man-made). Explain:

* Note that the Instructional Guidebeok contains additional information regarding swales, ditches, washes, and erosional features generally and in

the arid West.
? Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into

TNW.



[1 Manipulated {man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Primary tributary substrate composition (check all that apply):

[ siits [ Sands [] Concrete
"] Cobbles [ Gravel ] Muck
[ Bedrock ] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain::

Tributary geometry: PickiList
Tributary gradient (approximate average slope): %

{c) Flow:
Tributary provides for: |
Fistimate average number of ﬂow events in review area/year: |
~ Describe flow regime:
Other information on duration and volume:

Tributary has (check all that apply):
[[] Bed and banks
[J OHWM?® (check all indicators that apply):
[] clear, natural line impressed on the bank []
[C] changes in the character of soil ]
shelving E the presence of wrack line

the presence of litter and debris
destruction of terrestrial vegetation

U

[] vegetation matted down bent, or absent sediment sorting
|

|

leaf litter disturbed or washed away [0 scour
sediment deposition [ multiple observed or predicted flow events
1 water staining ] abrupt change in

plant community
[] other (tist):
] Discontinucus OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): -
High Tide Line indicated by: {£} Mean High Water Mark indicated by:
D oil or scum line along shore objects L] survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water qua.hty, general watershed
characteristics, etc.). Explain:
Tdentify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[l Riparian corridor, Characteristics (type, average width): .
[] Wetland fringe. Characteristics:
[0 Habitat for:
[ Federally Listed species. Explain findings:
[l Fish/spawn areas. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Thid.



[ Other envirenmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain;

{b) General Flow R ]auon%hm with Non-TNW:
Flow is:

Surface flow is
Characteristics:

Subsurface flow: B 4. Explain findings:
[[1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
] Directly abutting
1 Not directly abutting
[] Discrete weiland hydrologic connection. Explain:
] Ecolo gical connection. Explain:
[] Separated by berm/barrier. Explain:

(d} Proximity (Relationship) to TNW
Project wetlands ar river miles from TNW,
Project waters are i t aerial (straight) miles from TN'W.
Flow is from: Pig
Estimate approxim

ocation of wetland as within the PickcEast floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii} Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ ] Vegetation type/percent cover. Explain:

[l Habitat for:
[l Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ ] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pji
Approximately ( } acres in total are being considered in the cumulatwc analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (¥/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than 2 speculative or insubstantial effect on the chemieal,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus. '

Draw connections between the features documented and the effects on the TNW, as identified in the Raparnos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

¢  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or khown to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or abhsence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWSs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
INWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
& Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Reed Creek is a blue line stream on the USGS topographic map, NC-
Asheville Quad which in North Carolina means it flows more than 3 months out of the year making it a perennial

stream. It also supports aguatic life.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section HI.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
P4 Tributary waters: 140 linear feet 10 width (fi).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.

Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).

#See Footnote # 3.



24 Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut REW and thus are jurisdictional as adjacent wetlands.
| Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section I11.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow direcily or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data suppoerting this conclusion is provided at Section 1ILC.

Provide acrcage cstimates for jurisdictional wetlands in the review arca: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

{1 Wetlands adjacent to such waters, and have when considercd in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Scctioh IH.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Pemonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,

INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"*

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate comimerce.

Interstate isolated waters. Explain:

Other factors, Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

£ Tributary waters: linear feet width (f).
Other non-wetland waters: acres.
Identify type(s) of waters:

[} Wetlands: acres.

F. NON -JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engmeers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign} commerce.

[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR). )

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

*To complete the analysis refer to the key in Section ITLI.6 of the Instructional Guidebook.

 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment {check all that apply): ' .
[-] Non-wetland waters (i.c., rivers, streams): linear feet width (it).

Lakes/ponds: acres. :
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
21 Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items-shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the apphcant/consultant
B4 Data sheets prepared/submitted by or on behalf of the applicant/consultant,
{1 Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[} USGS NHD data,
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Asheville.
| USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/l.ocal wetland inventory map(s):
FEMA/FIRM maps: . .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
' Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the mstructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION E: BACKGROUND INFORMATION
A. REFPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Mecklenburg  City: Charlotte _
Center coordinates of site (lat/long in degree decimal format): Lat. 35.247937° &, Long. -80.817720° .
Universal Transverse Mercator:
Name of nearest waterbody: Little Sugar Creek

Name of nearest Traditional Navigable Water (TNW) Into which the aquatic resource flows: Sugar Creek

Name of watershed or Hydrologic Unit Code (HUC): 03050103 - Catawba

B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...} are associated with this action and are recorded on a
different JT» form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
2 Office (Desk) Determination. Date:
D4 Field Determination. Date(s): Tanuary 8, 2013

SECTION H: SUMMARY OF FINDINGS
A. RHA SECTTON 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.”" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Regquired)

| Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign comimerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There

waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including tertitorial seas
Wetlands adjacent to TNWs
X Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
‘Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identity (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 340 linear feet: 6' width (ft) and/or 0.046 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based o
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
=i Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Exphain:

' Boxes checked below shall be supported by completing the appraptiate sections in Section 111 below,

® For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year<ound or has continuous flow at least “seasonally”
(e.g., typically 3 months).

? Supporting documentation is presented in Section IILF.




SECTIONIII: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is # TNW, complete
Section III.A.1 and Section 1IL.D.1, only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section II1.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summatize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWSs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 i
meonths). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 5
(perennial) flow, skip to Section IILD.2. i the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section IT1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is i
the tributary, or its adjacent wetlands, or both. If the JI) covers a tributary with adjacent wetlands, complete Section IELB.1 for i
the tributary, Section 1ILB.2 for any onsite wetlands, and Section 1I.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that fiow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area;
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
() Relationship with TNW:
[[] Tributary flows directly into TNW
(1 Tributary flows through

ibutaries before entering TNW.

river miles from TNW.

river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are acrial (straight) miles from RPW.
Project waters cross or serve as state boundaties. Explain:

Project waters are
Project waters are

Identify flow route to TNW®:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifving, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TN'W,




(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
] Artificial (man-made). Explain:
{1 Manipulated (man-altered). Bxplain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: |

Primary tributary substrate composition (check all that apply):

] silts [ Sands [ Concrete
[ Cobbles [ Gravel [ Muck
[ Bedrock [ Vegetation. Type/% caver:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/p plexes. Explain:

Tributary geometry: I
Tributary gradient {approximate average slope): %

(¢) Flow: )
Tributary provides for: ]
Estimate average riumber of flow events in review area/year
Describe flow regime: Baseflow is confined to the pools only and not connected by riffles.
Other information on duration and volume:

Surface flow is: Characteristics:

Subsurface flow: § {. Explain findings:
[ Dye (or other) test performed:

Tributary has {check all that apply):

[[] Bed and banks

1 oHWM® (check all indicators that apply):
(I clear, natural line impressed on the bank
[J changes in the character of soil
[1 shelving
[ vegetation matted down, bent, or absent
[T leaflitter disturbed or washed away
L] sediment deposition
[0 water staining
O other (list):

(3 Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

o o |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
7] High Tide Line indicated by: | Mean High Water Mark indicated by:

[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

{(iii)y Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, ete.).
Explain:
Identify specific pollutants, if known:

%A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime {e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
T
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(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width):

[] Wetland fringe, Characteristics:

[0 Habitat for:
] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
L1 Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

2.  Characteristics of wetlands adjacent to non-TINW that flow directly or indirectly into TNW

(i) Physical Characteristics: |
(2) General Wetland Characteristics:
Properties:
Wetland size: acres |
Wetland type. Explain: i
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) Ceneral Flow Rclatlonshlp with Non-TNW;

1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[ Not directly abutting
[} Discrete wetland hydrologic connection. Fxplain:
[1 Ecological connection. Explain:
[1 Separated by bermvbarrier. Explain:

(d

Flow is from:
Estimate approximate location of wetland as within the

floodplain,

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oif film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics, Wefland supports (check zll that apply):

Riparian buffer. Characteristics {type, average width): ;

[} Vegetation type/percent cover. Explain:

[} Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aguatic/wildlife diversity. Bxplain findings:

3. Characteristics of all weflands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulatwe analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Drirectly abuts? (Y/N) Size {in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For cach of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. Itis not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

»  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I1LD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section II1.D: Man-made stornmwater wetlands adjacent to the RPW are separated by a rip-rap apron but overflow directly into the
RPW.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands, Check all that apply and provide size estimates in review arca:
TNWs: linear feet width (1), Or, acres.
Wetlands adjacent to TNWSs: acres.

2. RPWs that flow directly or indirectly into TNWs.
B Tributaries of TNWs where tributarics typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: See attached NCDWQ Stream 1D form.
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that teibutary flows
seasonally: See attached NCDWQ Stream ID form.




Provide estimates for jurisdictional waters in the review area (check all that apply):
BX Tributary waters: 340 Tinear feet 6 width (f0).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly inte TNWSs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Pata supporting this conclusion is provided at Section HLC.

Provide estimates for jutisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland watcrs: ACIes.

Identify type(s) of waters: .

4.  Wetlands directly abutting an RP'W that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

| Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that wibutary is
scasonal in Section IILB and rationale in Section I1L.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW: See attached NCDWQ Stream ID form for evidence indicating that the tributary typically flows
"seasonally”. The wetlands on-site are located within diffuse channel locations where there are is no channel bed and

only drainage patterns. Where the wetlands end the seasonal RPW perpetuates.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with stmilarly sitnated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWSs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

""" with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Tmpoundments of jurisdictional waters.”

As a general Tule, the impoundment of a jurisdictional tributary remains jurisdictional,
Demonstrate that impoundment was created from “waters of the U.S..” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. [SOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

| which are or could be used by interstate or foreign travelers for recreational or other puiposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

| Interstate isolated waters. Explain:

*See Footnote # 3,
® To complete the analysis refer to the key in Section II1.D.6 of the Instructional Guidebook.
' Prior to asserting or declining C'WA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jutisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters; acres.

Identify type(s) of waters:
Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[0 Prior to the Jan 2001 Supreme Court decision in “SHANCC,” the review area would have been regulated based golely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width ().
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aguatic resource:
Wetlands: acres,

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultani: Kimley-Horn & Assoc,
P4 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delincation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
| U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
- [ USGS 8 and 12 digit HUC maps.
Kl U.S. Geological Survey map({s). Cite scale & quad name: Charlotte East; 1:24,000.
USDA Natural Resources Conservation Service Soil Survey. Citation: Mecklenburg County SSURGO Soils.
National wetlands inventory map(s). Cite name;
State/Local wetland inventory map(s): )
FEMA/FIRM maps: FEMA FIRM Map #: 37104555007; Effective Date: March 2, 2009.
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
| Photographs: D4 Acrial (Name & Date): 2012 Mecklenburg County Aerial Photography.
or [X] Other (Name & Date): Site photographs (January 8, 2013).
Previous determination(s). File no. and date of response letter;
Applicable/supporting case faw:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section TV of the JD Form Instractional Guidebook,

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: { A/ ~R 013~ 0319 Y

ASHEVILLE REGULATORY FIELD OFFICE
US Army Corps of Engineers
151 Patton Avenue, Room 208
Asheville, North Carolina 28801-5006

Applicant: gﬁﬁ- /fﬁ yzdi £/i/

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Brookmeade
StateNC County/parish/borough: Union City: Wesley Chapel _
Center coordinates of site (lat/long in degree decimal format): Lat. 34.9742 ° N, Long. 80.7071° 0.
Universat Transverse Mercator: 17
Name of nearest waterbody: Bast Fork Twelvemiie Creck

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River

Name of watershed or Hydrologic Unit Code (HUC): 03050103 : Lower Catawba

X Check if map/diagram of review atea and/or potential jurisdictional areas is/are available upon request.

| Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form, .

TRR fRIES

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
Field Determination. Date{s): 09/05/13

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION,

There ATENG “navigable waters of the U.S.” within Rivers and Harbors Act (REA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)

| Waters subject to the ebb and flow of the tide.
| Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There

. “waters of the U5 within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
=l TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abuiting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify {estimate) size of waters of the U.S. in the review area:
Non-wetland waters: (+/-) 2252 linear feet: width (ft) and/or 0.365 acres.
Wetlands: (+/-) (.035 acres.

' Boxes checked below shall be supported by completing the appropiate sections in Section [1 below.
% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).



¢. Limits (boundaries) of jurisdiction based on: 11
Elevation of established CHWM (if known):

2. Non-regulated waters/wetlands (check if applicable) 2
[l Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Areas of the site with contour crenulations were assessed and determined not to contain all three parameters
of a jurisdictional wetland or jurisdictional RPW indicators, based on field determinations applying the 1987 Wetland
Delineation Manual, Eastern Mountain and Piedmont Regional Supplement, OHWM, and stream evaluation data
forms.

3 Supporting documentation is presented in Section IILF.



SECTIONIIE: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section ITI.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections HLLA.1 and 2
and Section I11.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Swinmarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section I11.D.2, If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EFPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

It the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine it the
waterbody has a significant nexus with a TNW. It the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or beth. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section [1L.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditiens:
Watershed size: 873362 (enti
Prainage area: ~ 10 (+/-)
Average annual rainfall: ~
Average annual snowfall: inches

(ii) Physical Characteristics:
{a) Relationship with TNW:
L] Tributary flows directly into TNW.
& Tributary flows through Z tributaries before entering TNW.

miles from TNW.

less) river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW?: Seasonal RPW D and Perennial RPW E, flow into East Fork Twelvemile Creek off-site,
which flows into Twelvmile Creek, which flows directly into the Catawba River (TNW).

* Note that the Tnstructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifying, «.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




Tributary stream order, if known: 1st.

(b) General Tributary Characteristics {check all that apply):
Tributary is: Natural
[ Artificial {man-made). Explain:
[} Manipulated {man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: (+/-) 3-6 feet
Average depth: 1-2 feet
Average side slopes: 231,

Primary tributary substrate composition (check all that apply):

X silts B Sands [] Concrete
[ Cobbles X Gravel 1 Muck
] Bedrock [1 Vegetation. Type/% cover:

] Other. Fxplain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Generally stable.
Presence of run/riffle/pool complexes. Explain: Few present.

Tributary geometry:
Tributary gradient (approximate averagc slope): 0-2 %

(c} Flow:
Tributary provides for
Estimate average number of flow events in review area/year:
Describe flow regime: Perennial RPW D flows year round.
Other information on duration and volume:

d. Chardcteristics:

: Explain findings:
1 Dye (or other) test performed:

Tributary has (check all that apply):
[X] Bed and banks
B OHWM? (check all indicators that apply):

I clear, natural line impressed on the bank £X] the presence of titter and debris

changes in the character of soil destruction of terrestrial vegetation

E1 shelving <] the presence of wrack line

[ vegetation matted down, bent, or absent X sediment sorting

B leaf litter disturbed or washed away X scour

X sediment deposition X multiple observed or predicted flow events
[ water staining [] abrupt change in plant community

[[] other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to dctermme lateral extent of CWA jurisdiction (check all that apply):

sif  High Tide Line indicated by: Mean High Water Mark indicated by:
[] il or scum line atong shore ohjects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ physical markings;
[1 physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
] other (list):

(iif} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: Local watershed is dominated by agriculture. Water quality appears good at time of survey.
Tdentify specific pollutants, if known: None identified.

A natural or man-made discontinuity in the OHWM docs not necessarily sever jurisdiction (e.g., where the siream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices), Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow cver a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
e

Ibid.



(iv} Biological Characteristics. Channel supports (check ali that apply):

B Riparian corridor. Characteristics (type, average width): forested, ~ 150",

[ Wetland fringe. Characteristics: Adjacent headwater wetland "Y/Z".

X Habitat for;
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
B4 Aquatic/witdlife diversity. Explain findings: Channel may support macroinvertebrates, fish, and amphibians.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:(+/-) 0.055 acres
Wetland type. Explain:Headwater wetland .
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain: No.

(k) General Flow Relationship with Non-TNW:
Explain: May flow seasonally and/or during rain events and discharge in pRPW D.

Surface flow is:
Characteristics:

Subsurface flow: B Explain findings:
I ] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
] Directly abutting
[ Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
Separated by berm/barrier. Explain: Wetland Y/Z is seperated by an area which was previously ponded and has
now fifled in. This currently prevents it from flowing into Perennial RPW D.

(d)} Proximity {Relationship) to TNW
Project wetlands are iver miles from TNW.
Project waters are | ight) miles from TNW.
Flow is from: Agable waters .
Estimate approximate location of wetland as within the §

__a_:? floodplain.

(i) Chemiecal Characteristics:
Characterize wetland systemn (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain; Water color appeared clear with iron oxidizing bacteria .
Identity specific pollutants, if known:

(iti) Biological Characteristics. Wetland supports (check all that apply):
Riparian buffer. Characteristics (type, average width):Forested, > 100" +/-.
X Vegetation type/percent cover. Explain: hydrophytic, > 50%.
B4 Habitat for:
[[] Federally Listed species. Explain findings:
[ Fisl/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:

Aquatic/wildiife diversity. Explain findings:Wetland may provide habitat for amphibians, reptiles, and other wildlife.

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis;
Approximately ( ~ (L0535 } acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Direct]y abuis? (Y/N) Size (in acres)
WTLD Y/Z (N) 0.055

Summarize overall biological, chemical and physical functions being performed: Above wetland and the adjacent
Jjurisdictional RPW provides habitat for herpetofauna and macroinvertebrates. This wetland has the capacity to provide nutrients
and organic carbon to downstream foodwebs. The wetland provides flood storage during rain events and ground water recharge
during dry periods. The wetland also traps and filters pollutants before reaching RPW's that flow to Rocky River (TNW).

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capucity to carry poilutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relfationships to the physical, chemical, or
biclogical integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to oceur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section ITLD:

2, Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go fo Section HLD:

3. Significant nexus findings for wetlands adjacent to an RP'W but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD: A significant nexus is present between the adjacent wetland Y/Z, downslope perennial RPW D, and the TNW. A
previously ponded and now filled in area is the only separation for surface water to flow to perennial RPW D. This barrier is the
only separation for the wetland surface waters to flow to downslope RPW's (either seasonally, or during rain events), which flow
into Fast Fork of Twelvemile Creek, which flows into Twelvemile creek, which fiows into the Catawba River (TNW). The
adjacent wetland has the capacity to reduce pollutants through vegetation filtering, and reduce flooding by providing storage before
reaching the TN'W. In addition, this wetland provides recharge to the RPW during dry climate conditions. The RPW to which it
flows has the capacity to carry pollutants and/or flood waters from the wetland to the TNW. The wetland and RPW also have the
capacity to fransfer nutrients and organic carhon to downstream foodwebs, These features also provide habitat for amphibians and
other wildlife .

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
o linear feet width (ft), Or, acres.




Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs,

B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial; Perennial RPW's D and E were observed to have geomerphology, biclogy and hydrologic flow
characteristics consistent with perennial streams. The channels have observed flows, clear bed and banks, macroinvertebrates,
substrate sorting, and fish. See NC DWQ Stream Reach Evaluation Form PerRPW El (typical).

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally;

Provide estimates for jurisdictional waters in the review area (check all that apply):
P9 Tributary waters: +/- 2252 linear feet 3 - 6 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
INW is jurisdictional. Data supporting this conclusion is provided at Section 1ILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: lincar feet width (ft).
i Other non-wetland waters: acres,

Identify type(s) of waters:

4.  Wetlands directly abutting an RFW that flow directly or indirectly into TNWs,

| Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

[ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I1LD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

7l Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
scasonal in Section [11.B and rationale in Section 111.12.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. 'Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly intoc TNWs.
BJ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section [ILC.

Provide acreage estimates for jurisdictional wetlands in the review area: (+/-) 0.055acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

o1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
congclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary reroains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

#See Footnote # 3,
® To complete the analysis refer to the key in Section 1ILD.6 of the Instructional Guidebook.




E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING 1ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INFERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

4 Interstate isolated waters. Explain:

i Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (1),
I Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
(%] If potential wetlands were assessed within the review area, these areas did not meet the eriteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or toreign) commerce.

1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Ruole” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: {explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters {i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
| Maps, plans, plots or plat submitted by or on behalf of the applicant/censultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
: U.S. Geological Survey Hydrologic Atlas:
[[] USGS NHD data.
] [ USGS 8 and 12 digit HUC maps.
U.5. Geological Survey map(s). Cite scale & quad name:1:24K. - Waxhaw (NC} quad.
., USDA Natural Resources Conservation Service Soil Survey. Citation:Natural Resources Conservation Service
Web Soil Survey URL: http//websoilsurvey.nrcs.usda. gov.
4 National wetlands inventory map(s). Cite name:

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




State/T_ocal wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ Aerial (Name & Date):
or [ ] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

6 o =

B. ADDITIONAL COMMENTS TO SUPPORT §D:




APPROVED JURISDICTIONAL DETERMINATION FORM
TL.S. Army Corps of Engineers
This form bhould be completed by following the instructions provided in Section IV of the JD Form Tnstructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMFPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 23, 2013, JD Form
updated 12/09/2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER Ashevillg Regulajory OfﬁLL, Tooresville Industrlal Park (MIP) Expansion
L e SR - KRG - ?ﬁ van Rorn W oover < 054 oi < TAL.

C. PROJECT LOCATION AND BACKGROUND INFORMATION: MIP Ixpansion 5-1 and S-2 8 O "‘5#_. C):;LI‘ 45:;\

State: North Carolina County/parish/borough: Tredeil City: Mooresville ¢

Center coordinates of site (lat/long in degree decimal format): Lat. 35.618660° N, Long. -80.778307° W

Universal Transverse Mercator: 17 § 520077.08m E, 3941673.67m N

Name of nearest waterbody: Back Creek

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Lake Norman

Name of watershed or Ifydrologic Unit Code (HUC): South Yadkin 03040102

B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded on a different ID
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APFLY}:
Office (Desk) Determination. Date:
Field Determination. Date(s):

SECTION H: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

0 “navigable waters of the 17.8.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area,
[Required]

‘Waters subject to the cbb and flow of the tide.

‘Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or forcign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Aré “warers of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [ Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
PR Relatively permanent waters” (RE'WS) that flow directly or indirectly into TNWs
Non-RPWs that fiow directly or indirectly into TNWs
‘Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPW's that {low directly or indirectly into TN'Ws
Wetlands adjacent to non-RPWs that tlow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the (0.5, in the review area:
Non-wettand waters: 200 linear feet: 2' (S-1) 20 (S-2)width (ft} and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on;
Elevation of established OITWM (if known):

2. Non—ngu]atcd waters/wetlands (check if applicable):?
2t Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

' Boxes checked below shall be supported by completing the appropriate sections in Section TIT below.

* For purposes of this form, an RPW is defined as a tributary that is not 2 TNW and that typicaily flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

* Supporting decumentation is presented in Section MILF.



SECTION III: CWA ANALYSIS

Al

TNWs AND WETLANDS ADJACEN TTO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
{ILA.1 and Sectiom IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TN'W, complete Sections IIl.A.1 and 2 and Section
1LD.1.; otherwise, see Section LILB below.

1. TNW
Identify TNW:

Summarixe rationale supporting determination:

2.  ‘Wetkand adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Raparos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RP'W3s), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally {e.g., tvpically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aguatic resource is mot a TN'W, but has year-round (perenmial) flow, skip to
Section ITED.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section IIE.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law,

If the waterbody" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analyiical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section II1LB.1 for the tributary, Section IIL.B.2 for any
ousite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section HLC below,

1. Characteristics of non-TNWs that flow dircetly or indirectly into TN'W

(i} General Area Condition
Watershed size: $
Drainage area: :
Average annual rainfall: 47 inches
Average annual snowfall: 9.1 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[[] Tributary flows directly into TNW.
[] Tributary Hows through £ie  tributaries before entering TNW.

river miles from TNW.

river miles from REW,

Project waters are aerial (straight) miles fromm TNW.
Project waters are aerial (straight} miles from RPW.
Project waters cross or serve as state boundaries. Ixplain:

Project waters arc P
Project waters are

Identify flow routs to TN'W:
Tributary stream order, i known:

(b} General Tributary Characteristics (check all that apply):

Tributary is: ] Natural

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then Qows inte TNW.



[] Artificial (man-made}. Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: ‘
Average side slopes: |

Primary tributary substrate composition (check all that apply):

[ silts ] sands [ Conerete
[ Cobbles 1] Gravel [ Muek
1 Bedrock iJ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, slonghing banks]. Explain:
Presence of run/rifll plexes. Explain:

Tributary geometry:
Tributary gradient (app

ate average slope): %

(c¢) Flow:
Tributary provides for:
Estimate average number of flow events in review area/year: ;
Describe flow regime:
Other information on duration and volume:

Characteristics:

Surface flow is:

Subsurface flow: ¥ Explain findings:
[ Dye (or other} test performed:

Tributary has (check ali that apply):
1 Bed and banks
[T] OHWM® (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
[7] leaf litter disturbed or washed away
[] sediment deposition
[0 water staining
[] other (list):
[] Discontimuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OO0
I o o

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check ail that apply):

High Tide Line indicated by: £ Mean High Water Mark indicated by:

[] oil or scum line along shore objects {1 survey to available datum;

[ fine shelf or debris deposits (foreshore)  [] physical markings;

] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidaf gauges
[ other (list):

{(ili) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily fiim; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

€A natural or man-made discontinuity in the OFTWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the
OITWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., {low
over a rack cutcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
T

Tbid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 wetland fringe. Characteristics:
[ Babitat for:
[] Federalty Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
"] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

General Flow Relationship with Nop-TNW:
1. Explain:

Surface flow 1s:
Characteristics:

Subsurface flow: £. Explain findings:
[1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TN'W:
[] Directly abutting
[[J Not directly abutting
[] Discrete wetland hydrologic comection. Explain:
[ #cological connection. Explain:
[ Separated by berm/basrier. Explain:

(d} Proximity {Relationship) to TN'W.
Project wetlands are river miles from TNW,
Project waters are  acrial (straight) miles from TN'W.
Flow is from:
Estimate approximate location of wetland as within the §

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.}. Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[[1 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: 3
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? {Y/N} Size (in acres) Directly abuts? (¥/N) Size (in acres)

Sumrparize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the funetions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and bielogical integrity of a TNW.
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance {e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a fioodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instruetional Guideboolk. Factors to consider include, for example:

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters fo TN'Ws, or to
reduce the amount of pollutants or flood waters reaching a TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle suppost functions for fish and cther
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be docwmented below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILI:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TN'Ws.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section ITLD:

3. Significant nexus findings for wetlands adjacent to an RE'W but that do sot directly abut the RPW. Explain findings of presence or

absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section ILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWag: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indireetly into TNWSs,
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: -2 is mapped as a solid blue line on the USGS Topo map and scores from data sheets indicated as such,
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.
Data supporting this conclusion is provided at Section HI.B. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):




B Tributary waters: 106" each for S-1 and S-2 linear feet2' (S-1) and 20' (S-2)width (ft).
Other non-wettand waters: acres.
Tdentity type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs,
{3 Waterbody that is not a TNW or an RPW, but flows directly or indirectly inte a TN'W, and it has a significant nexus with a TN'W is
jurisdiciional. Data supporting this conclusion is provided at Section I1LC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
¢ Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional ag adjacent wetlands.

Wetlands directly abufting an RP'W where iributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RP'W:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indieating that tributary is
seasonal in Section III.B and rationale in Section ITI.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting 2n RP'W that flow directly or indirectly into TNWSs,

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Sectior: IIL.C,

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TINWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this conclusion is
provided at Section [L.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general mile, the impoundment of a jurisdictional tributary remains jurisdictiopal.

[ Demonstrate that impoundment was created from “waters of the U.S.)” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (sec E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"
{21 which are or could be used by interstate or foreign travelers for recreational or other purposes.
f from which. fish or shellfish are or could be faken and sold in inferstate or foreign commerce.
which are or could be used for industrial purposes by industries in interslate commerce.
Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
i Tributary waters: linear feet width (ft).

*See Foomote # 3.

¥ To complete the analysis refer to the key in Section 1[L1.6 of the Insiructional Guidebook.

¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the actien fo Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorendum Regarding CWA4 Act Jurisdiction Fellowing Rapanos.



] Other non-wetiand waters: acres.
identify type(s) of waters:
| Wetlands: acres.

‘ION -JURISDHCTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT A_PPLY)

- If poiential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland

_ Delineation Manual and/or appropriate Regional Supplements.

1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

- Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aguatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such a
finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource;

. Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and

requested, appropriately reference sources below):

23 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

Data sheets prepared/submitted by or on behalf of the applicant/consultant.
Office concurs with data sheets/delineation report.

[[] Office does not concur with data sheets/delineation report,

Data sheets prepared by the Corps:

Corps navigable waters’ study: ;

U.S. Geological Survey Hydrologic Atlas:

[ USGS NHD data.

[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:7.5 Min. 1:24000 Scale Mooresville, NC USGS Quadrangle 1993.

| USDA Natural Resources Conservation Service Soil Survey. Citation:2012 USDA Web Soil Survey of [redelf County, NC.
National wetlands inventory map(s). Cite name:USFWS N'WE Wetlands Mapper 2013.
State/Local wetland inventory map(s): .
FEMA/FIRM 1naps:3710467800K map revised Fune 16, 2009 and 3710466800J effective date March 18, 2008.
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date): 1993, 1998, 2003, 2006, 2008, 2009, 2010, and 2013.

or [X} Other (Name & Dhate):Site Photos Attached from August 8 and 9, 2013 and September 17, 2013.

| Previous determiration(s). File no. and date of response letter:File no. and date unknown.
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPFORT JD:
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APPROVED JURISDICTIONAL DETERMINA .. N FORM
U.S. Army Corps of Engincers
This form should be completed by follewing the instructions provided in Section TV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 19,

2014

Lyle

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Haywood City: Waynesviile
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35446653 N,
83.066797 W
Universal Transverse Mercator:
Name of nearest waterbody: UT to Redbank Branch and Redbank Branch
Name of nearcst Traditional Navigable Water (TNW} into which the aquatic resource flows: Pigeon River
Name of watershed or Hydrologic Unit Code (HUC): Pigeon (06010106)
. Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
2 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office (Desk) Determination. Date: February 19, 2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the .8 within Rivers and Ilarbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)

in the review area. [Required)
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transporf interstate or foreign

commerce. Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There 7 ‘waters of the U.S8.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328} in the review arca. [Reguired]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permmanent waters” (RPWs) that flow directly or indirectly inte TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not dircctly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate} waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1800 linear feet; 2-8 width (ft) and/or acres.
Wetlands: ACres.

¢. Limits (boundaries) of jurisdiction based on:
Flevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
Jjurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section IEH below.

% For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typicaily flows year-round or has continnous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section [ILF.




A. TNWs AND WETLANDS ADJAC.. .<T TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IILLA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IIEA.1 and 2 and Section IIL.D.1.; otherwise, see Section ILLB below.

1. TNW
Identify TN'W:
Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supperting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section suminarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial} flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evalaation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbedy* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW_ If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section 111.B.1 for the tributary, Section ITL.B.2 for any onsite
wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section III.C below.

1.  Characteristics of non-TNWs that flow directly or indirectly inio TNW

(i) General Area Conditions:
Watershed size:
Drainage area; -
Average annual rainfall: inches
Average annuat snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
] Tributary flows directly i
[ ] Tributary flows through |

fo TN W .
tributaries before entering TN'W.

 river miles from TNW.
E river miles from RPW.

5

Project waters are §
Project waters are B
Project waters are £  aerial (straight) mites from TN'W.
Project waters are ”P  aerial {straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW>:
Tributary stream order, if known:

(b} General Tributary Characteristics {check all that apply):
Tributary is: ] Natural
{1 Artificial (man-made). Explain:
[} Manipulated (man-altered). Explain:

* Notc that the Instructional Guidebook contains additional information regarding swales, diiches, washes, and erosional features generally and in

the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tribetary b, which then flows into

TNW.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: '
Awverage side slopes:

Primary tributary substrate composition (check all that apply):

{1 silts ] Sands [] Concrete
[] Cabbles ] Gravel 1 Muck
'] Bedrock [[] Vegetation. Type/% cover:

[ Other. Explain: . ' !

Tributary condition/stability |e.g., highly eroding, stoughing banks]. Explain: . |
Presence of run/riffle/ omplexes. Explain:
Tributary geometry: ¥ st ‘
Tributary gradient {approximate average slope): Yo

{c) Flow:
Tributary provides for: |
Lstimate average number of flow events in review area/year:
Describe flow regime: _
Other information on duration and volume:

Surface flow is: . Characteristics:

Subsurface flow: ; ?: Explain findings: . ' _ .
[ Dye (or other) test performed: : :

Tributary has {check all that apply):

[7] Bed and banks

1 OHWM? (check all indicators that apply):
] clear, natural line impressed on the bank
[] changes in the character of soil
M shelving
[ 1 vegetation matied down, bent, or absent
[1 ieaf litter disturbed or washed away

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

S

scour
[] sediment deposition multiple observed or predicted flow events
i1 water staining L] abrupt change in

piant community
[T other (list):
[[1 Discontinuous OHWM.” Explain:
P

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): :
=} High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [_] survey to availabie datum;
[] fine shell or debris deposits (foreshore) [ physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
L1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, ete.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check ail that apply):
Riparian corrider. Characteristics (type, average width): .
[[] Wetland fiinge. Characteristics:
[] Habitat for: :
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agriculfural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"bid.



[L] Aquatic/wildlife div.ssity. Explain findings:
2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(iy Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b} General Flow Relationship with Non-TNW:

Flow is: |

Characteristics:

Subsurface flow: Explain findings:
[] Dye (or other) test performed:

{¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
[ Discrete wetland hydrolegic connection. Explain:
'[71 Ecological connection. Explain:
[[1 Scparated by berm/barrier. Explain:

Proximity (Relation

(d)

Flow is from:
Estimate approxim:

ocation of wetland as within the ¥

(i) Chemical Characteristics:
Characterize wetland system (e.p., water color is clear, brown, oil film on surface; water quality; peneral
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
1 Riparian buffer. Characteristics (type, average width): .
{1 Vegetation type/percent cover. Explain:
[J Habitat for;
: (] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumuiative analysis:
Approximately () acres in total are being considered

umulative analysis.
_ For cach wetland, specify the following:

Directly abuts? {Y/N) Size (in acres} Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has mere than a speculative or insubstantial effect on the chemical,
physical and/or biclogical integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the fributary and all its adjacent wetlands. It is net appropriate to determine significant
nexus based solely on any specific thresheld of distance (e.g. between a tributary and its adjacent wetland or between



a tributary and the T.. .v¥). Similarly, the fact an adjacent wetland lies wiv...a or outside of a floodplain is not solely
deferminative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry potlutants or flood
waters to TNWs, or to reduce the amount of poellutants or flood waters reaching a TNW?

s Daes the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W?

*  Does the tributary, in combination with ils adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

»  Does the tributary, in combination with its adjacent wetlands (if ary), have other relationships o the phys1cal
chemical, or biological integrity of the TN'W?

Note: the above lList of considerations is not inclusive and other fuactions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section TH.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW fiows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then: go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW, Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HED:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review arca:
TNWs: linear feet width {1t), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TN'Ws.

Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: UT to Redbank Branch and Redbank Branch exhibit indicators of
ordinary high water marks (OHWDM) including developed bed and bank, scour, presence of aquatic life,
presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and depesition, leaf
litter washed away. UT to Redbank Branch and Redbank Branch are depicted as a solid blue line on the
USGS 7.5 minute quadrangle map Hazelwood and the most current Natural Resource Conservation Service
Soil Survey for Haywood County. Solid blue line features on these mapping conventions typically represent
perennial streams. Perennial flow has been observed by Corps representatives during numerous visits to
the Waynesville, North Carolina vicinity.

Tributaries of TN'W where tributaries have continuous flow “seasopally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
. Tributary waters: 1800 linear feet 2-8 width (ft).
} Other non-wetland waters: acres.

Identify tvpe(s) of waters:

Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirecily into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: lincar feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

¥See Footnate # 3.




4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Weilands directly abutting an RP°W where tributaries typically fiow year-round. Provide data and rationalc
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Z1 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section ITLB and rationale in Section 1I1.1D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

21 Wetlands that do not directly abut an RPW, but when considered i combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6.  Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TN'Ws.

Wetlands adjacent to such waters, and have when considered in ceambination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section I1.C.

Provide estimates for jurisdictional wetlands in the review area: acres,

7. Ympoundments of jurisdictional waters.®
- As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
i#4 Demonstrate that impoundment was created from “waters of the U.S..” or
Demonstrate that water meets the criteria for one of the calegories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,

lNCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):" -

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industriai purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain;

Identify water bedy and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
= Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
] M potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
#i Review area included isolated waters with no substaniial nexus to interstate (or foreign) conimerce.
[] Prior te the fan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain: .
Other: (explain, ifnot covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the gole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check ali that apply):

Non-wetland waters (i.c., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

? To complete the analysis refer to the key in Section TILD.6 of the Instructional Guidehook.

" Prior to assertmg or declining CWA. jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
H{) for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Other non-wetlan.. aters: acres. List type of aquatic resource:
Wetlands: acres,

Provide acreage estimates for non-jurisdictiona! waters in the review arca that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

. Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: aCres.

Other non-wetland waters: acres. List type of aguatic resource:

Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JI} (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
' Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:’
24 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not coneur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.5. Geological Survey Hydrologic Atlas:
[T USGS NFD data.
] USGS 8 and 12 digit HUC maps.
| 17.8. Geological Survey map(s). Cite scale & quad name: Hazelwood.
USDA Natural Résources Conservation Service Soil Survey. Citation: Haywood County, NC.
National wetlands inveniory map(s}. Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-vear Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: || Aerial (Name & Date):
7 or [ ] Other (Name & Date):
H Previous determination(s). File no. and date of response letter:
| Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information {please specify):

B. ADDITIONAL COMMENTS TO SUPPORT Jb:
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

" This form should be completed by following the instructions provided in Section IV of the JI» Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (ID):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: North Carolina County/parish/borough; Meckelnburg City: Charlotte
Center coordinates of site (lat/long in degree decimal format): Lat. 35.157993° N, Long. -80.845517° $¢.
Universal Transverse Mercator:
Name of nearest waterbody: Stream 1 is an Unnamed Tributary of Briar Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River

Name of watershed or Hydrologic Unit Code (HUC): 03050103

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites {c.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
i:] Office (Desk) Determination. Date:
: Field Determination. Date(s): 1/16/2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There 0 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Ind[cate presence of waters of U.S. in review area {check all that apply): !
4 TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters* (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Nen-wetland waters: Stream 1 - 232 linear feet: 7 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known);

Non-regu]ated waters/wetlands (check if applicable):®
{7} Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally™
(e.g., typically 3 months),

* Supporting documentation is presented in Section IILF.




SECTION ITI; CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TN'Ws and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITI.A.1 and 2
and Section IILD.1.; otherwise, see Section ITLB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2, Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at Ieast seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. Tf the aquatic resource is not a TNW, but has year-round
(perenmnial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IHI1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that decuments the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TN'W. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IT1.B.1 for
the tributary, Section ITIB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TN'W5s that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 21
Drainage area: 139 ]
Average annual rainfall: 41.63 inches
Average annual snowfall: 5.8 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
Tributary flows through 4 tributaries before entering TNW.

miles from TNW.

river miles from RPW.

Project waters are ial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: N/A.

Project waters are
Project waters are

Identify flow route to TNW?: Stream 1 flows into Briar Creek, which flows into Little Sugar Creek, which flows into
Sugar Creek, which flows into the Catawba River, a TNW.

* Note that the Tnstructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
Waest.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




Tributary stream order, if known: Second.

(b) General Tributary Characteristics (check all that apply):
Tributary is: Natural
[ Artificial (man-made). Explain:
B Manipulated (man-altered). Explain; some culverts, rip rap added.

Tributary properties with respect to top of bank (estimate):
Average width: 7 feet
Average depth: 3 fee
Average side slopes:

Primary tributary substrate composition (check all that apply):

(< silis B Sands [] Concrete
Cobbles & Gravel - [ Muck
X Bedrock [ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: stable vegetated banks.
Presence of run/riffle/pool complexes. Explain: moderate,

Tributaty geometry: Me 74
Tributary gradient (approximate average slope): 2-4 %

(¢) Flow:
Tributary provides for: §
Estimate average number
Describe flow regime:
Other information on duration and volume:

ents in review area/year: |

Surface flow is: B

fiiéd. Characteristics:

Subsurface flow: No. Explain findings:
[] Dye (or other) test performed:

Tributary has {check all that apply):

(X Bed and banks

OHWM?® (check all indicators that apply):
{4 clear, natural line impressed on the bank
{1 changes in the character of soil
{7} shelving
X vegetation matted down, bent, or absent
P4 leaf litter disturbed or washed away
{1 sediment deposition
] water staining
] other (list):

[] Discontinuous OHWM.’ Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OOROXROO

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by: 21 Mean High Water Mark indicated by:

[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings:
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
[] other (list):

(iii} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: water was chudy and brown due to sediment from rainfall.
Identify specific pollutants, if known:

* A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock ouicrop or through a cuivert), the agencies will look for indicators of flow above and below the break.

"Ibid.




(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): 3-10 feet, maintained lawns.
[} Wetland fringe. Characteristics:
[1 Habitat for:
] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity, Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properiies:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Bhck List i

Subsurface flow: t. Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
L] Directly abutting
[ Not direcily abutting
[0 Discrete wetland hydrologic connection. Explain:
[ Ecoclogical connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship
Project wetlands are Bie
Project waters are |
Flow is from:
Estimate approximate location of wetland as within the i

river miles from TNW.
 aerial (straight) miles from TNW.

i floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
L] Riparian buffer. Characteristics (type, average width): .
£1 Vegetation type/percent cover. Explain:
[] Habitat for:
[C] Federally Listed species. Explain findings:
(] Fish/spawn areas. Fxplain findings:
{1 Other environmentally-sensitive species. Explain findings:
{1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tribuatary (if an
All wetland(s) being considered in the cumulative analysis: Pick 1:ist
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? {(Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being petformed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and bielogical integyrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, kas more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to defermine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TN'W?

«  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
suppori downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for ron-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITL.D:

3. Significant nexus findings for wetlands adjacent to an RP'W but that do not directly abut the RFW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section [I1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial; Stream 1 was observed in the field as having features characteristic of perennial flow regimes. See
Appendix C for stream classification forms.

1] Tributaries of TNW where tributaries have continuous flow “seasonally™ (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section ITL.B. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
4 Tributary waters: linear feet width (ff).
Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow direcily or indirectly into TNWs.
L] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section ITI.C.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
1 Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters: .

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
5] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
71 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

:‘55?3_ Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITLB and rationale in Section ITL.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow direcfly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when congidered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion 18 provided at Section IT1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly inte TNWs,

(] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IT.C. *

Provide estimates for jurisdictional wetlands in the review arca: acres.

7. Impoundments of jurisdictional waters.
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
2] Demonstrate that impoundment was created from “waters of the U.8.,” or
Demonstrate that water meets the criteria for one of the categories presented above {1-6), or
Demonstrate that water is isolated with a nexus to commerce (sec E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

#3ee Footnote # 3.

. ® To complete the analysis refer to the key in Section TILI.§ of the Instructional Guidebook.

'" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
i} Tributary waters: linear faet width (ft).
L4 Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

(] Prior to the Jan 200t Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review arca, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

| Non-wetland waters (i.e., rivers, streams): lincar feet width (ft).

Lakes/ponds: acres.

Other non-wetland watets: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

=i} Non-wetland waters (i.e., tivers, streams): linear feet, width (ft).

Lakes/ponds: acres. '

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
¥ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[} Office concurs with data sheets/delineation report.
[l Office does not concur with data sheets/delincation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
(1 USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:1:24,000, Charlotte East Quad, 1988.
| USDA Natural Resources Conservation Service Soil Survey. Citation:SSURGO, accessed January 2014,
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial {(Name & Date):unknown.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

© B. ADDITIONAL COMMENTS TOQ SUPPORT JD: See Appendix C for stream classification data forms.




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISIHCTIONAL DETERMINATION (JD): March 4, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG- A, 2014 00187 D:TR Holdings / Attn.: Dan
Rogers T

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Graham City: Robbinsville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.286148 N,
83.8343063 W

Universal Transverse Mercator:

Name of nearest waterbody: Atoah Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cheoah River

Name of watershed or Hydrologic Unit Code (HUC): Lower Little Tennessee (06010204)

‘ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) arc associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
& Office (Desk) Determination. Date: March 4, 2014
1 Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There A “navigable waters of the U.S.” within Rivers and Harbors Act {(RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required)]

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been nsed in the past, or may be QUchptlb]E for use to transport interstate or foreign
commerce. Explain;

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply):

2 TNWs, including territorial seas

Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TN'WSs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated {(interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 150 linear feet: 3 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable);®
E3  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

! Boxes checked below shall be suppoﬂ:cd by completing the appropriate sections in Section IIT below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typwally flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section ITLF.




A. TNWs AND WETLANDS ADJACL.«I' TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITLA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IIE.A.1 and 2 and Section ITL.D.1.; otherwise, see Section IILB below.

1. TNW
Tdentify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continnous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any})
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

1f the waterbody” is not 2n RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW., If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IT1.B.1 for the tributary, Section ITL.B.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Brainage area: : it
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

i tributaries before entering TN'W.
Project waters are | t river miles from TNW.

Project waters are E river miles from RPW.

Project waters are | ¢ aerial (straight) miles from TNW.
Project waters are ast acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

(b} General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in

the arid West.
® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into {tributary b, which then flows into

TNW.



Tributary properties with respect to top of bank {estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silis [] Sands [ Conerete
] Cobbles [ Gravel [ Muck
[ Bedrock {1 Vegetation. Type/% cover:

1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: PRl

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: |
Estimate average number o
Describe flow regime:
Other information on duration and volume:

ow cvents in review arca/year: ¥

Surface flow is: B . Characteristics:

Subsurface flow: 3 Explain findings:
[[1 Dye (or other} test performed:

Tributary has (check all that apply):
[[] Bed and hanks
[T OHWM® (check all indicators that apply):
] clear, natural line impressed on the bank
[(] changes in the character of soil
[]1 shelving
[} vegetation matied down, bent, or absent

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

] |

[T leaflitter disturbed or washed away scour
[] sediment deposition multiple observed or predicted flow events
[] water staining 1 abrupt change in

plant community
[ other (list):
1 Discontinuous OHWM.” Explain:

T factors other than the OHWM were used fo determine lateral extent of CWA jurisdiction (check all that

apply):
Ed Righ Tide Line indicated by: Mean High Water Mark indicated by:
[] oil or scum line along shore objects [[] survey to available datam;
[ fine shell or debris deposits (foreshore) [] physical markings;
7] physical markings/characteristics [[] vegetation lines/changes in vegetation types.

] tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.}. Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[ Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentafly-sensitive species. Explain findings;

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"hid.



1 Aquatic/wildlife div..sity. Explain findings:
2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Fhysical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Bick Tiist.

Surface flow is: Bi
Characteristics:

Subsurface flow: Pick'Eist. Fxplain findings:
[] Dye (or other) test performed

(c) Wetland Adjacency Determination with Non-TNW:
[[] Directly abutting

[ Not direetly abutting
[] Discrete wetland hydrologic connection. Explain:
1 Ecological connection. Explain:
[T Separated by berm/barrier. Explain:

(d} Proximity (Relationshi
Project wetlands ar
Project waters are
Flow is from: Bigk:

to TNW
[ river miles from TNW.
¢ aerial (straight) miles from TNW.

Estimate approxu:naie locatlon of wetland as within the B

(ii) Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[L] Vegetation type/percent cover. Fxplain:

[l Habitat for:
[[] Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: ¥
Approximately ( ) acres in total are being considered in the oumulatwc analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a specunlative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flew of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between



a tributary and the '« .. W). Similarly, the fact an adjacent wetland lies wi.ain or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TN'Ws, or to reduce the amount of pollutants or flood waters reaching a TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section ITIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows direcily or
indirectly into TN'Ws. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section ITLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HLD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review arca:
] TNWs: linear feet width (ft), Or, acres.
‘Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Atoah Creek exhibits indicators of ordinary high water marks (OfFWM)
including developed bed and bank, scour, presence of aquatic life, presence of litter and debris, destruction
of terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. Atoah Creek is depicted

~ as a solid blue line on the USGS 7.5 minute gnadrangle map Robbinsville and the most current Natural
Resource Conservation Service Soil Survey for Graham County. Solid biue line features on these mapping
conventions typically represent perennial streams. Perennial flow has been observed by Corps
representatives during numerous visits to the Robbinsville, North Carolina vicinity.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 150 linear feet 3 width (fi).
$#4 Other non-wetland waters: acres.

TIdentify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TN'W or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section 111L.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (ft).
£} Other non-wetland waters: acres.

Identify type(s) of waters: .

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
$21 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
2] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

See Foolnole # 3.



E.

indicating that fributary . perennial in Section H1.D.2, above. Provide rationai. urdicating that wetland is
directly abutting an RPW: .

| Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section ITL.B and rationale in Section IIL.I3.2, above. Provide rationale md]catmg that

wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN'Ws.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IH.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.

Data supporting this conclusion is provided at Section II1.C.

Provide cstimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.)” or
Demonstrate that water meeis the criteria for one of the categories presented above (1-6), or
El Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

l Interstate isolated waters, Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area {check all that apply):
i Tribwtary waters: linear feet width (fi).
| Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign} commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

=l Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Bl Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
bcst professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): lincar feet width {ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
1 Prior to asserting or declining CWA jurisdiction based solely on this eategory, Corps Districts will elevate the action to Corps and EPA
H{) for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos,



Provide acreage estir. ..es for non-jurisdictional waters in the review area {hm do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
~Other non-wetland waters: acres. List type of aquatic resource;
Wetlands: ACICS.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
‘ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[_] Office concurs with data shects/delineation report,

[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study:

U.S. Geological Survey Hydrologic Atlas

[] USGS NHD data.

~ [J USGS 8 and 12 digit HUC maps.

U.8. Geological Survey map(s). Cite scale & quad name: Robbinsville.

USDA Natural Resources Conservation Service Soil Survey. Citation: Graham County, NC.
National wetlands inventory map(s}). Cite name:
f1  State/Local wetland inventory map(s):

. FEMA/FIRM maps: Panel 5559, Map Number 37005559001, effective date Feb., 18 2009.
100-year Floodplain Elevation is: (National Geodectic Vertical Datuin of 1929)
Photographs: [ ] Aerial (Name & Date):

or [] Other (Name & Date):
=} Previous determination(s). File no. and date of response letter:
| Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information {please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section [V of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:

ASHEVILLE REGULATORY FIELD OFFICE
US Army Corps of Engineers

151 Patton Avenue, Room 208

Asheville, North Carolina 28801-5000

Applicant:

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Highclere Site, Weddington, NC
State:NC County/parish/borough: Union City: Weddington
Center coordinates of site (lat/fong in degree decimal format): Lat. 35.0091 ° N, Long, 81.7723° W,
Universal Transverse Mercator: 17
Name of nearest waterbody: Tarkill Branch

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Twelvemile Creek

Name of watershed or Hydrologic Unit Code (HUC): 03050103 : Lower Catawba

5] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
B Ficld Determination. Date(s): 03/01/13

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There # ¥ “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329} in the
review area. [Reqguired)

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“walers of the US.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

| TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters’ (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting REWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 40351inear feet: width (ft) and/or 0.215 acres.
Wetlands: 6.41 acres.

1

! Boxes checked below shall be supported by completing the appropriate sections ll\ Section III below.
? For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).




¢, Limits (houndaries) of jurisdiction based on: 1
Elevation of established OHWM (if knowm);

2. Non-regulated waters/wetlands (check if applicable):®
=i Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

? Supporting documentation is presented in Section IILF.




SECTION Ill: CWA ANATYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdietion over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITLA.I and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITLA.1 and 2
and Section IT1.D.1.; otherwise, see Section ITL.B below.

1. TNW
Ideniify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), L.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IT1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

B the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section [1L.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITI.C below.

1.  Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditions:
Watershed size: ~873363 {entire drainage)
Drainage area: ~ 95 (+/-) &
Average annual rainfall: ~ 43 inches
Average annual snowfall; inches

(ii) Physical Characteristies:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
B4 Tributary flows through 4 tributaries before entering TNW.

Project waters are river miles from TNW,
Project waters are
Project waters are aerial (straight} miles from TNW.

Project waters are 288 acrial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

* Note that the lnstructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.



Identify flow route to TNW’: Seasonal RPW J flows into Perennial RPW M1; Seasonal RPW P1/Y1 flows into Perennial
RPW Z1; Perennial RPWs M1 & Z1 flow into Perennial RPW B which becomes Tarkill Branch, which flows into
Sixmile Creek, which empties directly into Twelvemile Creek {TNW).

Tributary stream order, if known: 1st.

(b) General Tributary Characteristics (check all that applv):
Tributary is: X Natural
[] Artificial (man-made). Explain:
[] Manipulated {man-altered). Bxplain:

Tributary properties with respect to top of bank (estimate):
Average width: 2 - 6 feet
Average depth: 1-4 fe
Average side slopes:

Primary tributary substrate composition (check all that apply):

B Silts X Sands [ Concrete
[ Cobbles X Gravel [ Muck
| Bedrock 1 Vegetation. Type/% cover:

[ Other. Explain;

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Relatively stable with some crosion from

steep banks.
Presence of run/riffle/pool complexes. Explain: Few observed.
Tributary geometry: i
Tributary gradient (approximate average slope): 1 - 2%
(¢y Flow

Trlbutary provides for: § ‘
Estimate average number of flow events in review areayear: 2

Describe flow regime: RPWs P1/Y1 and J flow seasonally with mputs from storm events
Other information on duration and volume:

Surface flow is: D Characteristics:

Subsurface flow: | Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

X Bed and banks

B OHWM® (check all indicators that apply):
B4 clear, natural line impressed on the bank
Bd changes in the character of soil
[] shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
[ sediment deposition
<3 water staining
[ other {list):

["] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow cvents
abrupt change in plant community

OXXKMXCN

If factors other than the OHWM were used to determine Iateral extent of CWA jurisdiction (check all that apply):

] High Tide Line indicated by: [ Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [] physical markings;
] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristies:

* Flow route car be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW,

6 ) P . P : ‘ . R §
A natural or man-imade discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where

the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow

regime {e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
P
Ibid.



Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: Tributaries have fair to good water quality.
Identify specific pollutants, if known: Sediment.



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width): forested, >10(".

[XI Wetland fringe. Characteristics: headwater and abutting wetlands were observed.

X Habitat for:
[] Federaily Listed species. Explain findings:
[7] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings: .
B4 Aquatic/wildlife diversity. Explain findings: Channel supports amphibians. Smail mammal tracks were cvident along

the tributaries.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Explain:

Surface flow is:

Subsurface flow: Explain findings:
[ Dye {or other) test performed: .

{c) Wetland Adiacency Determination with Non-TINW:
[ Directly abutting
[ Not directly abutting
{1 Discrete wetland hydrologic connection. Explain:
1 Ecological connection. Explain:
[] Separated by bermv/barrier. Explain:

{d) Proximity (Relationshi
Project wetlands are ]
Project waters
Flow is from: ¥ {.
Estimate approximate location of wetland as within the

INW
t river miles from TNW.
1 acrial (straight) miles from TNW.

f floodplain.

(i} Chemical Characteristics: :
Characterize wetland system (e.g., water color is clear, brown, oil fiim on surface; water quality; gencral watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ Vegetation type/percent cover. Explain:

[ Habitat for:
] Fedérally Listed species: Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacé_nt to the tributary (if an;
All wetland(s) being considered in the cumulative analysis: E t
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Birectly abuts? {Y/N) Size (in acres)
WTLD A/C/D (Y) 0.49 WTLD K/L(Y) 3,78
WTLD E/F (Y) 1.47 WTLD N/O (Y) 0.36
WTLD G (Y) 0.01 OPEN WTR PND 0.25
WTLD H/L(Y) 0.05

Summarize overali biological, chemical and physical functions being performed: Onsite wetlands provide habitat for
herpetofauna and macroinvertebrates. The wetlands have the capacity to provide nutrients and organic carbon to downstream
foodwebs. The wetlands provide flood storage during rain events and ground water recharge during dry periods. The wetlands also
trap and filter pollutants hefore reaching tributary RPW's and eventually flowing into the TNW (Twelvemile Creek).

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus inelude, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proxtmity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is net solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Repanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combinatior with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integxity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be docamented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indireetly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section HLD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows direcily or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IT1.D:

3. Significant nexus findings for wetlands adjacent to an RPW bat that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section [ILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWsand Adjacent Wetlands. Check all that apply and provide size estimates in review area:
INWs: linear feet width (ft), Or, acres.
§ Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Perennial RPW B, M1, and Z1 were observed to have geomorphology, biology and hydrologic flow
characteristics consistent with perennial streams, The channels had observed flows, clear bed and banks, substrate sorting, and
magroinveriebrates. See Highclere Stream Reach Evaluation Form Perennial RPW B for typical onsite perennial RPW
conditions,




B Tributarics of TNW where tributaries have continuous flow “seascnally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section 1ILB. Provide rationale indicating that tributary flows
seasonally: Seasonal RPW's Jand P1/Y1 were observed to have geomorphology, hydrology, and biology consistent with
intermittent streams. The channels have clear bed and banks, scour, and substrate sorting. See Highclere Stream Reach
Evaluation Form Seasonal RPW PY for typical seasonal RPW conditions.

Provide estimates for jurisdictional waters in the review area {check all that apply):
B Tributary waters: 4035 linear feet 2 - 15 width (ft).
=1 Other non-wetland waters: acres,

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section 111.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
§ Tributary waters: linear feet width (ft).
i Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
B Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
B Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetlands A/C/D, E/F, G, H/1, K/L, and N/O empty directly into and are not seperated
from RPWs onsite.

24 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly
sbutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 6.4%acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Ll Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional Data supporting this
conclusion is provided at Section TIEC.

Provide acreage estimates for jurisdictional wetlands in the review area:  acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
| Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a generat rule, the impoundment of a jurisdictional tributary remains ]unsdlctlonai

B Demonstrate that impoundment was created from “waters of the U.S.,”
Demonstrate that water meets the criteria for one of the categories prcsented above (1-6), or
EE} Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

?Sec Footnote # 3.
*To complete the analysis refer to the key in Section [1L.D.6 of the Instructionat Guidebook.




which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by indusiries in interstate comrmerce.
nterstate isolated waters. Explain:

. Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
Lk Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engincers

Wetland Delineation Manual and/or appropriate Regional Supplements.

| Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[J Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have heen regulated based solely on the
“Migratory Bird Rule” (MBRY}.

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): '

Provide acreage estimates for non-jurisdictional waters in the review arca, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Judgment (check all that apply):

. Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
ﬁndmg is required for Jurmdlctlon {check all that apply):

Non-wetland waters (i.e., rivers, storeams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION 1V: DATA SOURCES.

A, SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
. Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Bl Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delineation report.
[J Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.8. Geological Survey Hydrologic Atlas:
] USGS NHD data.
I USGS 8 and 12 digit HUC maps.
% U.S. Geological Survey map(s). Cite scale & quad name:1:24K - Weddington (NC-$C) quad.
B4 USDA Natural Resources Conservation Service Soil Survey. Citation:Natural Resources Conservation Service
Web Soil Survey URL: hitp://websoilsurvey.nres.usda. gov.
- National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FTIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts wilk elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




<)

Photographs: [} Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

1 2 6

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED TURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engincers
This form should be completed by following the instructions provided in Section IV of the JID Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION PATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 4,

2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-(0211, Richard Respcés

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Iredell City: Mooresville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.5456,
-80.9150

Universal Transverse Mercator:

Name of nearest waterbody:

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River/Lake Norman
Name of watershed or Hydrologic Unit Code (HUC): 03050101

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon. request.

i} Check if other sites {e.g., offsite mitigation sites, disposal sites, efc...) are assoctated with this action and are recorded
on a different JID form.

D. REVIEW PERFORMED FOR SITE EVALUATION {CHECK ALL THAT APPLY):
P8 Office (Desk) Determination. Date: 2-4-2014
[l Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the US.” Wiﬂ’llﬂ Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CTR part

329} in the review area. |Reguired)
- Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Iixplain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

‘waters of the U.8.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S. )

a. Indicate presence of waters of U.S, in review area (check all that apply): 1
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPW3s that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Tsolated {interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 0.06 acres.
- Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: ﬁ
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review arca and determined to be not

jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

1 Boxes checked below shall be supported by completing the appropriate sections in Section T below.

% For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

% Supporting documentation is presented in Section IILF.



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IT1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections I11.A.1 and 2 and Seetion IIL.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Surmmarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND FTS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “rvelatively
permanent waters” (RPWs), iLe. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aguatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW_ If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request js the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IH1.B.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section ¥HL.B.3 for all wetlands adjaceat to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section HLC below.

1. Characteristics of non-TINWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area:
Average annual rainfall; inches
Average annual snowfall: inches

(ii) Physical Characteristics:

(a) Relationship with TNW:
L] Tributary flows directly into_

W,
f {ributaries before entering TN'W.

] Tributary flows through }

it

Project waters are
Project waters are

:river miles from TNW.

 river miles from RPW.

Project waters are E f aerial (straight) miles from TNW.
Project waters are }  aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that applv):
Tributary is: [ Natural
[1 Artificial (man-made}. Explaio:

*Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow roue can be described by identifying, e.g., tributary a, whick flows throngh the review area, to flow into tributary b, which then flows into
TNW.




| Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (csnmate)
Average width: feet
Average depth: feet
Average side slopes P

Primary tributary substrate composition {check all that apply):

1 silts [] Sands [} Conerete
[]Cobbles ] Gravel [T Muck
[ Bedrock [ ] Vegetation. Type/% cover:

[C1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffic/pool complexes Explain:

Tributary geometry: Piek
Tributary gradient (approx1mate average slope): %

() Flow:
Tributary provides for: |
FEstimate average number of flow events in review area/year:

Describe flow regime:
Other information on duration and volume:

Sarface flow is: . Characteristics:

Subsurface flow: Explain findings:
[ Dye (or other) test performed:

Tributary has {check all that apply):
[ Bed and banks _
[ OHWM® {check all indicators that apply):

[ clear, natural line impressed on the bank [_] the presence of litter and debris
] changes in the character of soil [] desiruction of ferrestrial vegetation
[] shelving ["] the presence of wrack line
[ vegetation matted down, bent, or absent [] sediment sorting
[} leaf litter disturbed or washed away (1 scour
[] sediment depositicn ['1 multiple observed or predicted flow events
{1 water staining i1 abrupt change in

plant community
[ other {list):
[J Discontinuous OHWM.” Explain:

If factors other than the OHWM were-used to determine lateral extent of CWA jurisdiction (check afl that

apply): ,
: | High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scurn line along shore objects [1 survey to available datum;
[1 fine shell or debris deposits (foreshore) [ physical markings;
'] physical markings/characteristics [] vegetation lines/changes in vegetatlon types.

{1 tidal gauges
[] other (list):

(ifi) Chemical Characteristics: ‘
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific polhutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor, Characteristics (type, average width): ;
] Wetland fringe. Characteristics:
[ Habitat for:
[ ] Federally Listed species. Explain findings:
[T Fish/spawn areas. Explain findings:

A natural or man-made discontineity in the OHWM does nol necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OFWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e g, flow over a rock outcrop or through a cubvert), the agencies will look for indicators of flow above
and befow the break.

"Ihid.



[7] Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain:
‘Wetland quality. Expilain:
Project wetlands cross or serve as staie boundaries. Explain:

(b} General Flow Relationship with Non-TNW:
Flow is: ] j

Subsurface flow: Explain findings:
(1 Dye {or other) test performed;

(¢} Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[_] Not directly abutting
[ 1 Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

{d) Proximity (Relationshj
Project wetlands are
Project waters ar
Flow is from: §
Estimate approximate location of wetland as within the §

river miles from TNW.
t acrial (straight) miles from TN'W.

(i) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii} Biological Characteristics. Wetland supports (check ail that apply):
[ Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
] Habitat for:
[] Federally Listed species. Explain findings:
[[] Fish/spawn arcas. Explain findings:
[] Other envirenmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if a
All wetland(s) being considered in the cumulative analysis: Bick ]
Approximately ( ) acres in total are being considerad in the cuniulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) ~ Directly abuts? (Y/N}

Summarize overall biological, chemical and physical functions being performed:

SEGNIFICANT NEXUS DETERMINATION

Size (in acres)




A significant nexus analysis wil «ssess the flow characteristics and funcfions of the nuibutary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biolegical integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not

- limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adj acent wetland lies within or outside of a floodplain is not solely
determinative of significant nexas.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters o TNWSs, or to reduce the amount of pollutants or flood waters reaching a TN'W?

*  Does the tributary, in combination with its adjacent wettands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

»  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biclogical integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section [11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly inte TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY): '

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (f1), Or, acres.
Wetlands adjacentto TNWs:  acres.

2. RPWS that flow directly or indirectly into TN'Ws.
] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Lake Norman is an impoundment on the Catawba River which is a blue
line stream on the USGS topographic map, Lake Norman North Quad which in North Carolina means it flows
more than 3 months out of the year making it a perennial stream. [ake Morman supports boat traffic, fishing,
and other water recreation.

Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g.. typically three months each year)
are jurisdictienal. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
£l Tributary waters: linear feet width (ft).
{ Other non-wetland waters: acres.

Identify type(s) of waters:

3 _Non—RPWss that flow directly or indirectly into TN'Ws.
Waterbody that is not a TNW or an RP'W, but flows directly or indirectly info a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

¥See Footnote # 3.



Provnde estimates for Junsdlct;onal waters within the review area (check all u... apply):
I Tributary waters: linear feet width (ft).
Other non-wetland waters; acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
i Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands direcily abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

it Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section 11LB and rationale in Section ITL.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: =~ acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

6. Wetlands adjacent to nen-RPWSs that flow directly or indirectly inte TNWSs.
#F  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

it Demonstrate that impourdment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6}, or
Demonstrate that water is isolated with a nexus to cornmerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUD]NG ANY SUCH WATERS (CHECK ALL THAT APPLY):"

1 which are or could be used by interstate or foreign travelers for recreational or other purposes.

| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

} which are or coufd be used for industrial purpeses by indusiries in inferstate commerce.

Interstate isolated waters. Explain:

| Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that appiy):

4 Tributary waters: lincar feet width ().
+ Other non-wetland waters: acres.
[dentify type(s) of waters:
Wetlands: acres.

N-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ ] Priorto the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

* To complete the analysis refer to the key in Section [I1.D.6 of the Instructional Guidebook.
" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and FPA
HAQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.



Waters do not meet the “Sig... .éant Nexus” standard, where such a finding is requirea for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered speeies, use of water for irrigated agriculture), using
bebt professlonal Jjudgment (check all that apply):

i Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

| Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is reqmred for jurisdiction (check all that apply):

Non-wetland waters (i.c., rivers, streams). . linear feet, width {ft).

Lakcs/pends acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTIONIV: DATA SQURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked iterns shall be included in case file and.
where checked and requested, appropriately reference sources below):
B8 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
$¥] Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
| Data sheets prepared by the Corps:
| Corps navigable waters® study:
U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[ 1 USGS 8 and 12 digit HUC maps.
- U.8. Geological Survey map(s). Cite scale & quad name:NC-L.ake Norman North.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetkands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: ;
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [ ] Acrial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response lcttcr
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information {(please specify):

B. ADPDITIONAL COMMENTS TOQ SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION 1: BACKGROUND INFORMATION
A, REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

\ !</:.—i
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: 5 A — ﬁ & %’ ~ S duilm gg 2/
SAw- 20/~ UV 4

YAVAN &

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:NC County/parish/borough: Henderson  City: Hendersonville
Center coordinates of site (lat/long in degree decimal format): Lat. 35.302908° K, Long. -82.457571° W
Universal Transverse Mercator:
Name of nearest waterbody: Johnson's Drainage Ditch

Name of nearest Traditional Navigable Water (TNW) Into which the aquatic resource flows: Mud Creek

Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105

B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

2] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
% Office (Desk) Determination. Date:
R Field Determination. Date(s): g 40/ d/ 286/ ?

SECTION II: SUMMARY OF FINDINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

 “navigable waters of the U.5.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review arca [Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

Y.

There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply)

i TNWs, including territorial seas

Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

=

Identify (estimate) size of waters of the U.S, in the review area:
Non-wetland waters: 1,480 linear feet: 15 width (ft) and/or 0.63 acres.
Wetlands: 0.76 acres.

c¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
[ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section LIl below,

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

¥ Supporting documentation is presented in Section IILF.



A.

SECTION HI: CWA ANALYSIS

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN'Ws. If the aquatic resource is a TN'W, complete
Section IT1.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TN'W, complete Sections IF1.A.1 and 2
and Section IIL.D.1.; otherwise, see Section ITL.B below.

1. TNW
Identify TN'W:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize raticnale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional, If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section TTLD.2, If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
refatively permancnt tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or hoth. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section ITLB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determinaticn whether a significant nexus exists is determined in Section TIL.C below.

1. Characteristics of non-TN'Ws that flow directly or indirectly into TNW

(i) General Area Condltlon :
Watershed size:
Drainage area:
Average annual ramfaﬂ inches
Average annual snowfall: inches

(i} Physical Characteristics:
(2) Relationship with TNW
] Tributary flows dlrectly mto TNW
(] Tributary flows through B¢ t tributaries before entering TNW.

river miles from TNW.

river miles from RPW.

Project waters are aerial (straight) miles from TNW,
Project waters are 2 t aerial (straight) miles from RPW,
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW>:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: (] Naturat
[ Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes: B

Primary tributary substrate composition (check all that apply):

7 silts [ Sands [] Concrete
1 Cobbles [ Gravel ] Muck
[l Bedrock [ Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of ran/riffle/pool complexes. Explain:

Tributary geometry: |
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: B
Estimate average number
Describe flow regime:
Other information on duration and volume:

w events in review area/year: ]

§i

t. Characteristics:

Surface flow is: B

Subsurface flow: P I
[] Dye (or other) test performed:

Tributary has (check all that apply):
] Bed and banks
] OHWM? (check all indicators that apply):
[C] clear, natural line impressed on the bank [] the presence of litter and debris
[] changes in the character of soil [ destruction of terrestrial vegetation
[ shelving [ the presence of wrack line
[ vegetation matted down, bent, or absent [ | sediment sorting
[] teaf litter disturbed or washed away [] scour :
[] sediment deposition [1 multiple observed or predicted flow events
[] water staining [] abrupt change in plant community
[ other (list):
[J Discentinuous OHWM,” Explain:

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects ] survey to available datum;
[ fine shell or debris deposits (foreshore} [ ] physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

A natural or man-made discontinuity in the OFTWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
gegime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.



(iv) Biological Characteristics. Channel supports {(check all that apply):

Riparian corridor. Characteristics (type, average width):

[] Wetland fringe. Characteristics:

] Habitat for:
] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Fxplain findings:
[} Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TN'W that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a} General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality, Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: B . Explain:

Surface flow is:
Characteristics

Subsurface flow: § . Explain findings:
1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting

[] Not directly abutting
[J Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
] Separated by berm/barrier. Explain:

(d} Proximity {Relationship} to TNW
Project wetlands are P 14t river miles from TNW.
Project waters are P

e

p st acrial (straight) miles from TNW.
Flow is from: P

Estimate apprd:i

t

fbcation of wetland as within the f

t floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.}, Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[l Vegetation type/percent cover. Explain:

[] Habitat for:
[C] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ ] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: £ st
Approximately { ) actes in total are being considered in the cumulative analysis.




For each wetland, specity the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? {Y/N) Size (in acres)

Summarize overall biotogical, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW, For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wettands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TN'W). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebeok, Factors to consider include, for example;

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s Does the tributary, in combination with its adjacent wetlands {if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

»  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be decumented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section ITL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ILID:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

presence or absence of sighificant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APFPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

TNWs: linear feet width (ft}, Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TN'Ws.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Continual groundwater influence, presence of adjacent wetlands.
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonatly:




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters; 1,480 linear feet 15 width (ft).
. Other non-wetland waters: 0.12 acres.
Identify type(s) of waters: Open Water.

3. Non-RPWs® that flow directly or indirectly into TNWs,

Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D>.2, above, Provide rationale indicating that wetland is
directly abutting an RPW: Wetland discharges into the stream channel.

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.76 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

 with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section ITL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
£ Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

$See Footnote # 3.
¥ To complete the analysis refer to the key in Section TILT}.6 of the Instructional Guidebook.

10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area {check all that apply):

Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
i:] Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams) linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a ﬁndmg is required for Junsdlctlon {check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource;

Wetlands: acres.

SECTIONTV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
“W Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Xl Data sheets prepared/submitted by or on behalf of the applicant/consultant,
[] Office concurs with data sheets/delineation report.
] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
7] USGS NHD data.
] USGS & and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:Hendersonville Quad.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ Aerizl (Name & Date):NCCGIA (2010).
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: This JD form encompasses the entire site.



© There Ar

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by fellowing the instructions provided in Section IV of the JD Form. Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 25, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00221, Donald Boggs

C. PROJECT LOCATION ANDP BACKGROUND INFORMATION:

State: NC County/parish/borough: Buncombe City: Weaverville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.673466,
-82.544940

Universal Transverse Mercator:

Name of nearest waterbody: Herron Cove Branch

Name of nearest Traditional Navigable Water (TNW) info which the aquatic resource flows: French Broad R_lver

Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105

B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
l Office (Desk) Determination. Pate; 3-25-2014
P Field Determination. Date(s): 12-5-2013

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

navigahle waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part
ew area, [Required]

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be smceptlble for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

e “woters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [ Required}
1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas

Wetlands adjacent to TNWs
- Relatively permanent waters” (RPWS) that flow directly or indirectly into TNWs

Non-RPWs that flow directly or indirectly into TNWs

Wetlands directly abutting RPWs that flow directly or indircctly into TNWs

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws

Impoundments of jurisdictional waters

Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 50 linear feet: 5 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundarties) of jurisdiction based on: :E"s:tm 1
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
i1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
Jjurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.

® For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows vear-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

3 Supporting documentation is preseated in Section ITLF.



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IIL.A.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IIL.A.1 and 2 and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Tdentify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™;

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Raparnos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
{(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITILD.4.

A wetland that is adjacent to but that does not directly abut an RP'W requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RFW, or 2 wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlanrds. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for-the tributary, Section I1.B.2 for any onsite
wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of nonr-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:

Drainage area: ckList
Average annual rainfall: inches
Average annual snowfall: inches

(ii} Physical Characteristics:
(a) Relationship with TNW:
L] Tributary flows directly into TNW.
[ Tributary flows through Pick List tributaries before entering TNW.

Project waters are
Project waters are

Wi river miles from TNW.
t river miles from RPW.
’wz aerial (straight) miles from TNW.
St acrial (straight) miles from RPW.

Tve as state boundaries. Explain:

Project waters cross or

Tdentify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[] Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

% Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



Tributary propertics with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [ Sands [ Conerete
[] Cobbles [] Gravel ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability {e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Rick:

Tributary gradient (approximate average slope): %

(c) Flow: _
Tributary provides for: Pit
Estimate average number of flow events in review arca/year: P

Describe flow regime:
Other information on duration and volume:

Surface flow is: A Charactcrifstics:

Subsurface flow Explain findings:
1 Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
1 OHWM?® (check all indicators that apply):
[ clear, natural kine impressed on the bank
[] changes in the character of soil
[ shelving
[ vegetation matied down, bent, or absent

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

I

[] Ieaflitter disturbed or washed away scour
[] sediment depesition multiple observed or predicted flow events
[ water staining O abrupt change in

plant community
[ other (list):
(] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that

apply):
1 High Tide Line indicated by: 4 Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
{1 fine shell or debris deposits (foreshore) [ ] physical markings;
{ ] physical markings/characteristics [L] vegetation lines/changes in vegetation types.

[ tidal gauges
L] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water qualily; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv} Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
7] Habitat for:
[1 Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

Thid.



[ 1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as stafe boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Explain:

Subsurface flow: P Explain findings: .
[1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting

[] Not directly abutting
[]1 Discrete wetland hydrologic connection. Explain:
[.] Ecological connection. Bxplain:
1 Separated by bermybarrier. Explain:

{d) Proximity (Relationship) to TNW
Project wetlands are 1 £ river miles from TNW.
Project waters are erial (straight) miles from TN'W.
Flow is from: Bigd ]
Estimate approximate location of wetland as within the

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water qualily; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

{iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width):

[0 Vegetation type/percent cover. Explain:

[] Habitat for:
[ Federally Listed species. Explain findings:
1 Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
(] Aquatic/wildlife diversity. Explain findings:

All wetland(s) being considered in the cumulative analysis: Pick-T 15
Approximately ( ) acres in total are being considered in the cumulative analysis.

3. Characteristics of all wetlands adjacent to the tributary (if any)ﬂ3

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? {Y/N) Size {in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the fributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,



and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insnbstantial effect on the chemical,
physical and/or biological integrity of 2a TNW. Considerations when evaluating significant nexus include, but are not
Himited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. If is not appropriate fo determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pellutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? ‘

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing yvoung for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section ITILD: . C

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the n.on-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITLD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
£ TNWs: linear feet width (ft), Or, acres.
£ Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow vear-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Herron Cove Branch is a blue line stream on the USGS topographic map,
NC-Weaverville Quad which in North Carolina means it flows more than 3 months out of the year making it a
perennial stream, Professionals in the field observed flow.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months cach year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area {check all that apply):
Tributary waters: 80 [inear feet 10 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
£ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
| Tributary waters: linear feet width {ft).
1 Other non-wetland waters: acres,

Identify type(s) of waters:

¥See Footnote # 3.




4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section HL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

2} Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section ITIL.B and raticnale in Section I1.12.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

£ii Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

fE# Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section ITL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
51 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water {s isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):IO

3 which are or could be used by interstate or foreign travelers for recreational or other purposes.

#4 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

| Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

=] Tributary waters: linear feet width (ft).
Other non~wetland waters: acres.

) Identify type(s) of waters:

£:3 Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC.,” the review area would have been regulated based
solely on the “Migratory Bird Rule™ (MBR). '

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

[5l Other: (explain, if not covered above):

¥ To complete the analysis refer to the key in Section IILI.6 of the Instructional Guidebook.

1 Prior te asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

| Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™” standard,
where such a finding is required for jurisdiction (check all that apply):

{8 Non-wetland waters (i.e., rivers, streams): linear feet,  width (ft).

Lakes/ponds: aCTes.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
1 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ ] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study:
- U.S. Geological Survey Hydrologic Atlas:
[ ] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
] U.S. Geological Survey map(s). Cite scale & quad name:NC-Weaverville.
. USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
| State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial {(Name & Date):
or [ 1 Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps.of Engineers

“This form shotld be completed by following the instructions provided in Section 1V of the J Form Instructional Guidebook.

SECTION I: BACKGROUND- INFORMATION K 2
‘A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION ‘;(JD»):gg [g I '

B. DISTRICT OFFICE; FILE NAME; AND NUMBER: /) -0 /4/. Do AZ0 /I/ CDJI—/ M ey /

C. PROJECT LOCATION AND BACKGROUND INFORMATION Bridge 115 on SR 1104(Mulberry Ront)CP | [ N ) BVV /{,
State: NC County/parish/borough: Macon City: Dillard GA - S
Center coordinates of sit¢ (Jat/long in degree d¢cimal forinat); Lat, 34.99964° N, Long; 83, 43386° W.
Universal Transverse Mercator;
Name of nearest waterbody: Barkers Creek (Class C Tr)

Namig'of riedrest Traditional N‘ng’lblc Water (TNW) Into which the aquatic resource flows: Little Tennessee River

Naine of watershed or. Hydroloalc Unit Code (HUC): 06010202020010

K Checkif map/diagram of review arca and/or potential jurisdictional ar¢ds is/are available Ufion request.

1 Checkifother sites (g, offsite mitigation sites; disposal sites; étc...) are-associated with this action and are recorded ona
different-ID form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CH%F ALL THAT APPLYY):
B Office (Desk) Determination. Date: September 30, 2013 & = l "L,
B Field Dctemmmtmn Date(s) November 30,2011

SECTIONII: SUMMARY OF FINDINGS B
A. RHA SECTION 10 DETERMINATION OF JURISDICTION,

nawgabie waters of the U:Swithin Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)in the:
re\'xew area. [Reqtm ed]
Waters subject to the ebb and flow.of the tide.
Waters: are presemly used, or have been used in the-past, or may be susceptible for use to transport interstate or foreign commerce.
‘Explain:

B. CWA SECTION:404 DETERMINATION OF JURISDICTION,

There Are “waters of the U.S within Clean Water Act(CWAY jurisdietion (as defined by.33-CFR part 328) in the réview area, [Required)
L. Watersof the U.S.
. lndlca(e presence ofwaters of U8 in review area {clicck all that apply); !
E TNWs; mcludmg territorial seas.
Wetlands adjacent to TNWs
Relatively pernianent wi aicts (RPW») that flow. (hrcd.ﬂy or mdtreclly o FNWs
Non:-RPWs that flow directly orindirectly into TNWs,
Wetlands directly abutting RPWSs that How directly of mdmctly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly jnto TNWs
Wetlands adjacent to non-RPWs that flow directly oringdirectly into TNWs
Imipoundments of |unsdlctwnal waters
Isolated (interstate or intrastate) waters, mcludmg isolated wetlands.
b. ldentify (cstimate) size of water's of the ULS. in the review area:
Nonswetland waters; 250 linear féet: 10 width (ff) and/or  acres.
Wetldnds::  acres:

P

-¢, Limits (boundaries) of jurisdiction based on ’
Elevation of established OHWM (if known):

2. \Ion-reguhted waterslwctl-mds (check if’ wppkcablc}

' E\plam :

1 Boxes ehecked below sh'ﬂl bc. snppom,d by completing the appropriste scetions in Section HEbelow:

2 For purposes of this form, an RPW is defined as'a tributary that isnot a TNW and that t\'p:caﬁy flows: years mlmd orhascontinuous flow at least “seasonally”
{e.g., typically 3 months}.
¥ Supporting docamenlahon i§ presented i Section HLE.




SECTIONTIL: CWA ANALYSIS
A. TNWs AND WETLANDS ADJACENT TO TNWs
The ageuetes will assert jurisdiction over FNWs and “eﬂanés adjaceut to TNWs.. If the aquatic-resource is-a TNW, complete

Section TILA.1 and Section 1TLD, L only; if the aquatic resource is a wetland adjaceit to a TNW, complete Sections HLAL and 2
and Section HED.i:; ; otherwise, see Section TILB belovw:

LT
Identify TNW:

Suinuiatize rationale supporting determination:

2. Wetlandadjacent to TNW
Summnarize rationale su;vportmg conclusion that-wetland is“adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This sectioii sumniarizes information. regarding characteristics of the tributary-and ifs adjacent wetlands, ifany, and, it he[ps
determine whether or not the standards for jurisdiction established linder Rapanos linve béen net,

Theagencies will assert: jurisdiction-over non=navigable {ributaries.of TNWswhere the tributaries are “relatively permanent
avaters” (RPWs), i, tributaries that typically flow yeartround or haveegntinuous flosy at leastsensanally (e, typically 3
nionths). A wettand that dmctly abutsnn RPW is also _;urlsdrctmm LI the aquatic resource is not:a TNW, but has year-round
(perennial) flow, skip to Section HLD.2: If the aquatic resturce is o wetland directly abutting a tvibutary-with perennial’ {Iow,
skip to Section I1L.D.4.

A wetland that is adjacent to but that does hot directly abut:an RPW requires a'significant nexus evaluation, Corps districts and
EPA vegions willinclude in the record any available information that documents the existence of a significant nexus. between.a
relatively permanent tributary that is fiot perennial (and ifs adjacent wetlands if any) and a traditional navigable water; even
fhough a significant nexus finding s not réquired as wmatter of law. :

I the waterbady isnotan RPW ora \yethnd direcﬂy abuttingan: RPW, a JD will require additional dati te determineif the
witerhody hiasa sxgmf ieant nexus with a TNW. If the fributary has adjacent wetlands, the signifieant nexus evaluation nuist
consider the tributary in-combination with all of its adjacent wetlands. This significant nexds evaluation that-combines, for
mniytxml purposes, the tributary and al of its adjacent wetlands is used whether the review area identified in the JD request:is
the tributary; or its adjacent wetlands;-or both. Ifthe JD-covers a ti: ibutary with adjacent wetlands; complete Section 1ILB.1 for
the tributary, Section IILB.2 Tor any onsite wetlfmds, and Section JTLB.3 for all wetlands adjacent to-that trlbutary, botli onsite
and offsite: The deternination whether a- sxgmi" fcant nexus exists is-detetmined in Section HLEC below:

1. Characteristics of non=TNWs that flow directly or indirectly into TNW

Ay Geiiernl Area Cond tio
 Waershed sizer
Drainage area: ,
Average annual rainfa inches:
Averageannual showfall;  itches

(ii). Physieal Chm acteristics:
(a) Relativushipwith TNW:
[ Tributary flows:directly in
{F Tiibutary flows through

tributariés-before entéring TRNW.

iver miles from TNW,
ivermiles froim RPW,

Project waters-are ] aer%iil (straight) iniles from TNW,
Project waters are tal (s!rat,ghl) iles from RPW:
Project waters cross or serve:as state boundaries. Explain:

Pr{'}jéé{‘\s';igéfs‘-arg '
Project waters-are

Identify flow route to TNW®:.
Tributary stream order, ifknowi: .

YNt that the Institictianal Gmdcbook cantains:additional information revardmo swales, (.[llChLS washes, and erosional fearures venerally and in the arid

West,
“Flow route can b described by identifying, e.g., tributary #; which flows throvgh the review arca, lo flow into'fributary b, which then flows inta TNV




(b) -General Tributary Characterxstics (cheéck all that apply):.
Tribotaryis: [ Natutal
[] Artificial {man-made). Explain: .
[} Manipufated (mian:altered). Explain:

Tributary pmpcmes witlitespect to top of bank (estimate)::
T Averagtwidth:  feet
Averagedepth:  feef

Average side slopes

Primary tributary substrate composition (check all that apply): o
Clsils [ Sands : [].Conerete
[_1Cobbles ] Gravel T Muck
[] Bedrock [ Vegetation. Type/% cover:

[] Other. Explain:

Tnbuhry condumn/stabmt) [e.:g, liighly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain: "

Tributary geometry: i
Tributary gradient (appro: mate average: <lopc) %

(¢} Flow:
Tributary provides for: )
Estinte average number of flow. ¢vents it review area/year; Pic

Dcscr:be ﬂo“ n:glme*

t.. Characteristies:

Suitfice flow is: ]

Subsurface How: . Explain findings:
{1 Dye (or ottier) test performcd,

“Tributary has {check all tirat: apply):

] Bed and banks:

[ OHWM® (check all indicators that apply):
L1 clear; natural line impressedon’the bank
[J changesiin the character of soil
[} shelving ,
[ végetation matted down; bent; or absent.
{71 leaf litter disturbed or washed away
] -sediment depositioft
[ water staining
1 other (list)y:

[ piscontinuons OHWM.” Explain

the-presence of liiter atid: debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorfing

seour

multiple observed or predicted flos events
abrupt change in plant commuabnity

DICIDDDDD

it hcmrs other than the OHWM were uséd 10 determing lateral éxtent of CWA jurisdiction (cheek all that apply):
High Tide Line indicated by: 71 Mean High Water Mark indicated by:

[j oil-or scumni fine: 'xlong shore objects ' I survey:to available datuny;
0 fine shell of debris deposits (foreshorey  [] physical rmrkmgq
[ phiy sical markings/characteristics [1 vegetation Imc:!changes in vegetation types.

L] tidal gauges
1 other (listy:

(i1} ‘Chemical Characteristics:
 Characterize tributary (c 2., Watet color.is clear diseolored;.oily film; water quahty general watershed characteristics, efc.).
Explain: ,
Ideniify specific pollutants, if known:

¢A-natural or man-made discontinuity in e O TWM dogs Aot iecessarily sever, Jurisdiction {e.g.; where the stream tempotarily flows underground, orwhere:
ihie OHWM has been remayed by development or agricultural pmcnces) Where there isa break finthe OHWM that'is untclated to the watérbody’s flow:
egime (eig: , flow over a rock oiterop or through a-culvert); the agencies will look forindicators of flow ‘above aind below the break.

"ibid,




(ivy Biological Chamcfe: istics. Clinnnel supports (check all that apply):
Il Riparmn cortidor: Characteristics (type; averageswidth):
] Wetland fringe. Characteristics:
1 Habitat for: ,
[ Federally Tisted:species. ‘Explain Ondings: .
[ ] Fistspawn areas: Explain findings:
[ Tother en ironmentally-sénsitive species, Explain findings:
1 Aguatic/w ildlife diversity: Explain findings:

2. Characteristies of wetlands adjacent to non-TNW that flow divectly of indivectly into TNW

i) Physical Characteristics:
(a) Geiicial Wetland Characteristics:
Propeitizs:
Wetland size:  acres
Wetland type: Explain:
Wetland quality.. Explain:
Projeet wetlainds ¢rossior serve ds

(b) ¢

tate boundaries. Explain:

elationship with Non-TNW:
£ Explain:

Surface flow i
Characteristics:

. Explain findings:
riormed:

Subisurifice How
[ Dye (or other)

(e} Wetland Adjaceney Determination svith Non-TNW:

[T Directly abutting

[ INotdirecily-abutting’
[:] Discretenwetland iwdrologlc conitéction, Explainy .
[ Ecological connection. Explain:
[T] Separated by bermybarricr, Explain:

(d) P

I”mject \\atcra ]
Flow is:from: ] )
Estimate ippioximate lovmon of wetland as within:the §

f floodplain.

(lt) Chemical Ch'u acteristics:
" Characterize welland system (e:z:;, water color is clear, brown, oil film on surface; water-quality; general watershied
characteristics; EH) Explain:
1deritity specific:potlutants, if krown:

(iif) Biological Characteristics;, ‘'Wetland sipports (clieck all thatapply)y
] Ripanan buffer. Characteristics (type,. average width): ..
[ 1 Vegetation typefpercent cover, Expldin;
[T Habitat for:
[} Federally Listed species. Explain findings:
O Fislyspawn areas. L\plam findings:
[] Otherenvironmentally=sensitive species. Explain findings:
O Aquatiehvildlife diversity, Explain ﬁndmgs

3. Characteristics of all wetlands adjacent to the tributary (it any)
Al wetland(s) being considered in the cumulative analysis:
Approximately { Yacresin total are bemg considered in the cumlitive dnalysis.




C.

For each wetland, specify-the following:

Dir¢etly abuts? (Y/N) Size (in acres) Directly.abuts? (Y/N) Size (racresy

Sutntiarize overall biolopical, chemical and physical Rinctions being performed:
gical;; Y

SIGNIFICANT NEXUS DETERMINATION

A Sigmﬁcnnt nexus.analysis will:assess {he flow characteristics and finctions of the tributary itself aid the fasctions perfornied
by.any wetluuds adjacent tothe teibutary to detefinine if thcy signifi eantly affect the chemieal, phystca!, and biological integrify
ofa TNW.. For:each.of the foﬂowmg situations; a significant nexus exists if the tributary, in-combination with all'of its adjacent
wetlands, has more thana speculative or-insubstantial effect on the chemieal, pltysmai and/or biological integrity of a TNW..
Considerations when gvaluating sngmﬁcmnt neéxus include, but'are:not limited to the volume, duration, and frequency-of the flow
of witer in the tributary and its proximity toa TNW; and. the functions performed by the tributary and all its adjacent
wetlands. It is not-appropriate to determine significant neéxus based solczlv on any specific threshold of distance (e:g. bebweena

’tubutar\ and its adjacent wetland or between tnbuhn and the: 'I‘NW) Simitax ty; the fact an adjacent wethand Hes within or

oufside of a- ﬂoodplam is not so[e!y determinative of significant nexus.

Dravy conitections between the features documented and the-effects on the TNW, as identified in tite Rapaios Guidaneeand

discussed in‘the Insteuctionnl Guidebook. Factors to consider fnclude, for exanmsple:

& Does the tribitary, jivcombination with its ad_r\cmt wetlands (if any), have the capacity fo carry pollutants or flood waters to
TNWs; or to reduce the:amount of potlutants or flopd ivaters reaching 2 TNW?

Doesthe trlbuhry in‘combination with ifs adjm_cnl W cﬂands (it any), provndc Tiabitat aid ]chcycle ‘support functions for fish and
officr species; such as feeding, nesting; qp’nmmg, or rearing young forspecies that-are present.in the TNW?

e Dogsthe tributary; in combination with its adjacent wetlards (if any), havé the capacity 16 -fransfer nutvients and: org‘mm carbon that

support:downstreant fogdwebs?
e Doesthe tributary, in combmatmn with its adjacent wetlands {1f any), have otlser relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above | ist'of considerations is not inclusive and other functions-observed or known to oceur should be docuniented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows divectly or mdn‘ectl) into TNWs. Explain
findings of presérice or-absence 6f sagmﬂcant nexus below, based on the tnbumrs itself,.then: go'to Section I1L.D:

2. Significant nexus fi indings for nan-BPYW and its adjacent wetlands, where: thie ion-RPW flows directly or indirectly into
TNWs. Explain findings ol presence or absence of significant nexus below, based on the tl'lbll(ili} dir combination with all ofits’
adrxcem wetlands; then go to-Section HHL.Ix::

3. Slgn:f cantnexus findings for wetlands adjncent to an RPW but thaf do ot directly abut the RPW. Explain tmdmgs of
presence or absence of sigiiffcant nexus below, based-on the tnbut'm' in combination withall of'its ad_ﬁccnt wetlands; thengoto.
Seetion [ILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/AVETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wethinds. Check dll that apply and provi xdn sizé estinates inréview arear
TNWs:  linearfeel width (R),Or,  acres.
Wetlands adjacent o TNWs:  acres.

2. RPWs that flow direcﬂy ar mdlrectly fnto TNWs,

tributary s 'crennml Barkers Creek is shawir on the USGS map as perennial

{1 Tributaries-of TNW:where tributarics have conitinuous flow “séasonally” (6.6,, typically tfme months: e'sch ye|
jurisdictional, ‘Dafa supporting this conchision is provided:at Section 111.B.. Provide rationale mdmatmg that tnbutal y-flows
seasonally:

Xt Tributarics of TNWs Wwhere tributaries typically flow yeffr-round ares jurmlmxoup ;{Zv ide data End ratiopale mdlcatmg that

e,



Provide estimates for jurisdictional waters in. the review area {check all that apply):
Tributary waters: 250 Tinear fBet. 10 width (1),

Other non-wetland waters: acres.

fdenuiy type(s) of waters: .

3. Non-RPws® that {low dlreetly oF indirectly into TNWS.
Waterbody thiat is:not & TNW oran RPW, but flows directly or indirectly into a TNW, and if Lids 4 significant resus with a
TRW:is jurisdictional. Data supporting this conclusfon is provided at Section ILC.

Provide estimates for jurisdictional waters within the review ares (clieckali ﬂm apply):
“Tribitary waters:  linear feet  width ().
- Other non-wetland waters:  “aeres,

Tdentify typefs) of waters:  »

4, tlands diréetly abutting ai RPW that flow. dii ecﬁ} or indirectly info TNWs.
tlands directly- 'lbut RPW and thus are jurisdictional as ddmaenl wetlands.
Wetlands directly abutting an RPW where tributarics typicaily flow year-round.. Provide data and rationale
indicating that tributary is perennialin Section 111.1.2, above: Provide rafionale mdx«.atme thatwetland is
dm.ctly 'zbuiunn aRPW:

1 Wetlands directly abutting an RPW where tributarics typically flow “seasonally,” Provide data indicating that tributary is
seasonal i Section HEB:and rationale in Section H1.D.2, above. Provide rationale mdtcatm& that wetland is directly
abuttmg ain RPW:

Provide acreage éstimates forjurisdictional wetiands in the revieswarea:  acres..
5 Wi etfzm(ls 'N‘}] 1cent to but nat divectly abuttmg an RPW t]mt ﬂow d lrecﬂv or mdsrecﬁy mte Tf\Ws.

:mé wuh srmdarly ﬁﬁuated adjactnt “etiands haxe ulgmtm'mt fexus with a TNW arg mrmd:ctmnal Da(a supportmo this
conclusion is provided at Section I11.C.

Provide screage estivnates for jutisdictional wetlands i the reviewarea:  acres:

6. Wetlands adjacent ta non-RP3Ws that flo directly-or indirectly inito TNWS.

- Wetlands adjacent to such waters, and have-when considered .in combination w ith the tributary fo which they are adjacent-and
Avith smuhrly situated adnccnt wetlands, havea significant nexus with a TNW are jurisdictional. Data supporting t this
conclusion is provided at Section HLC.

Provide estimates for jurisdiciional wetfands in the review ared:s  4crgs.

7. Impoundments of jurisdictional waters,”

As a.general tule, the imponadnicnt of @ jurisdictional mbuldry remains Junsdlumnal
Demonstrate thiat unpmmdmem was created flom “walers of the U.S,,” or

Demonstrate that water meets fli¢ ¢riteria for one of thie catcgories presented above (1-6); or
Denioristrate that Water 15 isolated with a niexus to’commerce (sée Ebelow):

ISOLATED [INTERSTATE ORINTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFRECT INTERSTATE COMME ERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

whieltare or could be-used by interstate or foreign travelers-for recreéational or othier purposes:

| fromn which fish or shellfistrare or could be takenand sold in interstate or foreign commieree.

| which are or-could bieused for industrial ‘purposes by industries in interstate commerce;

Interstate isolated waters. Explain:

Other factors: Explaind

Tdentify. water Body and Summarize ratiouale supporting determinations .

*See Fooinote #3,
"‘Tn comptete the aml; sis refér (o the key in Section HLD.6 of the Instructional Guidebook.

19 prior to asserting or dectining CWA. 3urisdxcnon based sofely
review consisténtwith the proeess deseribied in the Corps/E

1 this category, Corps. Districts will elevate the action 16 'Corps and EPA-HQ for
Memorandum Regarding CIWA Act Jurisdiction Following Rapmios:




ide estimates for jurisdictional waters in the review areg(check all thiat apply):
Fributary witers;  linearfeet  w wdthi (R,
ther orewetland waters: acres.
Identify type(s) of waters:
[ wetlands:  acres:

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPL\')

If potential wetlands were assessed within the review area, these areas did'not meet the criteria in the. 8T Corpsof B vmneers
Wetland Delineation Manual and/or 1ppropmte Regional Supplements: i
Reviewarca included isolated waters with ng substantial nexus o inferstate (or foreign) commerce,

{1 Prior to the Jan 2001 Supreine Court detision in 8 JWANCC. the review area would havebeen regulated based 016!3 onthe

“Mrgmt«)ry Bird Rule” (MBR).

Waters do not meet the “Significant Nexiis™ staidard, wiicrc sucha imdmz is required for jurisdiction Explain:
Other: (explain, iFnot covered aboxc) .

Provide acreage estimatés for non-jurisdictional ivaters in the review area, whiere the sole-potential basis of ]unsdrctlon is the MBR
factors{i.., presence of migratory birds; presence;of endangered specics, usc.of water for irrigated agriculiure), using best professional
judgment (check all that apply):

Non-wetlaind waters {f.c., rivers, streams):  linearfeet  width (f1).

Lakes/ponds:.  acres, '

Other non-wetland waters:  ‘aceés, List type of aquatic resource:

Wetlands:  acres:

Provide acrﬁgc estimates for nai-jurisdictional waters in the: rcvtc\\ area that donot meet the “Significant:Nexus” standard, wheré such
-afinding is required-for jurisdiction (check all that apply);

Non-wetland watérs (Lo, rivers, streams):  linear feet, - width (ft),

Lakes/ponds::  acres. , ‘ o
Other non-wetld watérs:  acres: List{ype offaquatic résourte:
Wetlands:,  acres.

SECTIONIV: DATA SOURCES.

aud nqucsted flppmpmlcly rcﬁ:mncc sourccs bdow)
D Maps, plans, plots or plat submilted by or.onbehall ofthe applican/consultant:
Data sheets prcparedfsubmﬁleé by ot o0 behialf of {heapplicant/consultant,
[1office. coneurs. witli data sheets/delineation report:
1 Office does not.concur with data sheets/delineation report.
. Data slicets prepared by the Corps:
Corps navigable waters' study: .
u.s. Geologlml Survey: Hydrologic Atlas:
[ USGS NHD data.
. [ .USGS 8and 12 digit HUC maps,
- US: Geologxml Siirvey map(s): Cite scate & quad namie:
USDA Natural Resourees Conservation Service Soil Survey. Citation:.
National wetlands inventory map(s). Cite nafie:
State/Local wetland inventory map(s):
FEMA/FIRM maps;. o
100-year Floodplain Elevation is: (Nanonal Geadectic Vertical Datanvof 1929):
Photographs: [] Aerial (Name & Date):: .
or [X] Other (Namie & Daie): Projéet Site September 25, 2013 and January 17, 2014
Provicus: determmauon(s) File nio. and date of response Jetter:
Applicable/supporting case law:
Appl;cabk/supportmg scientific literature:

Other information (please specily); M(Sﬂ-éé_ é»[g ﬂ’l(l\_)o‘

B.. ADDITIONAL COMMENTS TO SUPPORT JD: This D forin Includes Ellijay Creek and an Unnanied "mbutfsrv of Ellijay Creek.
The {wa streams sections to-be impacted are within less than 50 feet: of each other and are similar in fandscape position-and vegetation cover.




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section 1V of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 3/3/14

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:SAW-2014-00231 NCDOT/TIP B-3868/Div 14

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Macon City: near Franklin
Center coordinates of site (lat/long in degree decimal format): Lat. 35.2721° N, Long. -83.4307° W.
Universal Transverse Mercator:
Name of nearest waterbody: Little Tennessee River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River

Name of watershed or Hydrologic Unit Code (HUC): Little Tennessee

Xl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X] Office (Desk) Determination. Date: 3/3/14
[] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Pick List “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
[0 waters subject to the ebb and flow of the tide.
X Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Pick List “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWSs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWSs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

I

b. ldentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 100 linear feet: 195 width (ft) and/or approx. acres.
Wetlands: acres.

c¢. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

® Supporting documentation is presented in Section I11.F.



SECTION I11: CWA ANALYSIS

A

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.1 and 2
and Section 11.D.1.; otherwise, see Section I111.B below.

1. TNW
Identify TNW: The Little Tennessee River.

Summarize rationale supporting determination: At this location, the Little Tennessee River is a water of the U.S. regulated pursuant
to Section 10 of the Rivers and Harbors Act. There are also numerous put-ins and take-outs upstream and downstream of this
location.

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section I11.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.



Identify flow route to TNW?®:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[ Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ silts [ sands [ concrete
[] cobbles [ Gravel ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
] OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank [] the presence of litter and debris
[J changes in the character of soil [] destruction of terrestrial vegetation
[ shelving [] the presence of wrack line
[] vegetation matted down, bent, or absent [] sediment sorting
[ leaf litter disturbed or washed away [ scour
[] sediment deposition [0 multiple observed or predicted flow events
[] water staining [] abrupt change in plant community
[ other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[0 High Tide Line indicated by: [0 Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
;egime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

[ Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[0 Habitat for:

[] Federally Listed species. Explain findings:

[ Fish/spawn areas. Explain findings:

] Other environmentally-sensitive species. Explain findings:

] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width):
[ Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1.  TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
XI TNWs: 100 linear feet 195 width (ft), Or, approx. acres.
] Wetlands adjacent to TNWSs: acres.

2. RPWs that flow directly or indirectly into TNWs.
] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
[C] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[l waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
] wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

] wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[0 Demonstrate that impoundment was created from “waters of the U.S.,” or
[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[0 Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):®
[ which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

8See Footnote # 3.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

° prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.
Identify type(s) of waters:
[] Wetlands:  acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
] other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[0 Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[0 Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

] Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

X Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
[] Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.
[0 Data sheets prepared by the Corps:
[0 Corps navigable waters’ study: .
[0 U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

[J USGS 8 and 12 digit HUC maps.
[0 U.S. Geological Survey map(s). Cite scale & quad name:
[C] USDA Natural Resources Conservation Service Soil Survey. Citation:
[] National wetlands inventory map(s). Cite name:
[] sState/Local wetland inventory map(s):
[0 FEMA/FIRM maps:
[0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Xl Photographs: [] Aerial (Name & Date):

or [X] Other (Name & Date):Nationwide 6 Permit - TIP No. B-3868 Bridge No. 172 on SR 1456 over Little Tennessee

River.
[l Previous determination(s). File no. and date of response letter: .
[0 Applicable/supporting case law:
[0 Applicable/supporting scientific literature:
X] Other information (please specify): GIS map prepared by the USACE.

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This formn should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION :
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION OD): 5 ‘7 / 4«

B. DISTRICT OFFICE, FILE NAME, AND NOMBERSAW ~ 20— 0 p Q.34 MNeDoT [<ERIES s Jv 8

~ C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Buncombe  City: Barnardsville
Center coordinates of site (lat/long in degree decimal format): Lat. 35.78503° N, Long. 82.48569° W.
Universal Transverse Mercator:
Name of nearest waterbody: UT to Ivy Creek
Name of nearest Traditional Navigable Water (TNW) Into which the aquatic resource flows: UT--Ivy Creek--F'rench Broad River
Name of watershed or Hydrologic Unit Code (HUC): 06010105
B4 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated wath this action and are recorded on a
different JD form. ’

D. VIEW PERFORMED FOR SITE EVALUATION {CHEC ALL THAT APPLY):
Office (Desk) Determination. Date: JAS €@ 3 -2 I‘,L
Field Determination. Date(s): 1/27/2014

SECTION II; SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
Teview area. [Reguired)
[ Waters subject to the ebb and flow of the tide.
[ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

2. Indicate presence of waters of U.S. in review area (check all that apply): 1
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow dircctly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPW's that flow dircctly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow direcily or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters '
Isolated (interstate or intrastate) waters, including isolated wetlands

O00000OxO0O

b. Xdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 250 linear feet: 4 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Established by OBWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
- [O Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

' Boxes checked below shall be supported by completing the appropriate sections in Section {11 below.
2 For numoses of this forn. an RPW is defined as a tsihutarv that is not a TN'W and that tvnicallv flows vear-round or has continuous flow at least “seasonallv”



SECTION IIT: CWA ANALYSIS
A. TNWs AND WETLANDS ADJACENT TO TNWs

‘The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. IF the aquatic resource is a TNW, complete
Section TIL A.1 and Section ILD.1. only; if the aquatic resource js a wetland adjacent to a TNW, complete Sections JILA.1 and 2
and Section ITLD. 1.; otherwise, see Section II1.B below. - )

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent’™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g, typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland dircctly abutting a tributary with perennial flow,
skip to Section JILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any avaifable information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjaccnt wetlands. This significant nexus evaluation that combines, for
-analytical purposes, the tributary and alt of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section IILB.2 for any ensite wetlands, and Section TILB.3 for all wetlands adjacent to that tributary, both ensite
and offsite. The determination whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of non~TNWs that flow directly or indirectly inte TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ify Physical Characteristics:
(a) Relationship with TNW:
[} Tributary flows directly into TNW.
[ 1 Tributary flows through Pick List tributaries before entering TNW.,

Project waters are Pick List river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are Pick List acrial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross ot serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains addilional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the rcview area, to flow into tributary b, which then flosws into TNW.



(b) General Tributary Charactenistics (check all that apply);
Tributaryis: . [ ] Natural
[] Artificial (man-made). Explain:
"] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[1 silis ] Sands [ Concrete
[1 Cobbles {] Gravel ] Muck
] Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks). Explain:
Presence of run/riffle/pool complexes. Lxplain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Llow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Charactenstics:

Subsurface flow: Pick List. Explain findings:
[T] Dye (or other) test performed:

Tributary has (check all that apply):
[[1 Bed and banks
] OHWMS? (check all indicators that apply):
[ clear, natural line impressed on the bank [] the presence of litter and debris
[1 changes in the character of soil {7 destruction of terrestrial vegetation
{1 shelving [J the presence of wrack line
{J vegetation matted down, bent, orabsent [] sediment sorling
1 ieaf litter disturbed or washed away [1 scour
[ sediment deposttion [0 multiple observed or predicted flow events
{1 water staining [C] abrupt change in plant community
{3 other (tist): ‘
[[1 Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that épply):

[1 High Tide Line indicated by: ] Mean High Water Mark indicated by:
{1 oil or scum line along shore objects 1 survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;

{1 physical markings/characteristics ] vegetation lines/changes in vegetation types.
[] tidal gauges ,
{71 other (List):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quahly; general watershed characteristics, efc.).
Explain: . .
Identify specific pollutants, if known:

SA natural or man-made discontinuity in the OIIWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there isa break in the OHWM that is unrelated to the waterbody’s flow
reglme (c.g., flow over a rock outcrop or through a culvert), the ageneies will look for indicators of flow above and below the break.

"hid.



(iv) Biolegical Characteristics. Channel supports (check all that apply):
" [O Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[7] Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other envirommentally-sensitive specics. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland qualily. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Charactenstics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed: .

(c) Wetland Adjacency Determination with Non-TNW:
[ Direcily abutting
1 Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
{1 Separated by bernvbarrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(ii). Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality, general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iiii) Biological Characteristics. Wetland supports (check all that apply):
[J Riparian buffer. Characteristics (type, average width): .
[ Vegctation type/percent cover. Explain:
[J Habitat for:
[] Federlly Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( } acres in total are being considered in the cumulative analysts.



- For each wetland, specity the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

* C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For cach of the following situations, a sighificant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a specnlative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions perfermed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floedplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Raparnos Guidance and

discussed in the Instructional Guidebook Factors te consider include, for example:

.« Does the tributary, in combination with its adjacent wetlands (it any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitai and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

«  Does the tributary, in combination with its adjacent weflands (if any), have other relationships to the physical, chemncai or
biological integrily of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known fo occur should be decumented
below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section IT.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SU]QECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all thal apply and provide size estimates in review area:
O TNWs: linear fect width (ft), Or, acres.
[] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
X Tributaries of TNWs where tributaries typically flow year-round are jprisdictional. Provide data and rationale indicating that
tributary is perennial; Stream has prominent bed/bank features. 1) \ BP 5#35
[1 Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section II.B. Provide rationale indicating that tributary flows

seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 250 linear feet 4 width (ft).
[} Other non-wetland waters: - - acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indircctly into TNWs. _
[} Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus witha
TNW is jurisdictional. Data supporting this conclusion is provided at Scction LC.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
[ Tributary waters: linear feet width (f).
[0 Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abuiting an RPW that flow directly or indirectly into TNWs.
'] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[] Wetlands directly abutting an RPW where fributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

[] Wetlands directly abulting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL B and rationale in Section L. D.2, above Provide rationale indicating that wetland is directly

abuttmg an RPW:

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly sitnated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 1IL.C,

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains Junsdwtlonal
[[1 Demonstrate that impoundment was created from “waters of the U.S.,” o
{1 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
] Demonstrate that water is isolated with a nexus to comnerce (see E below).

E. ISOLATED [INFERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

{1 which are or could be used by interstate or foreign travelers for recreational or other purposes.
[ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[[] which are or could be used for industrial purposes by industries in interstate cominerce.

[] Interstate isolated waters. Explain:

[[] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

®See Footnote # 3.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

™ Prior to asserting or declining CWA jurisdiction based solcly on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
[] Tributary waters: linear feet width ().
[ Other non-wetland waters: acres.
Identify type(s) of waters;
[] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review arca would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
1 Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[Tl Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, wherc the sole potenttal basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Judgment (check all that apply):

[} Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[ Lakes/ponds: acres.
[] Other non-wetland waters: acres. List type of aquatic resource:

[ Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[0 Non-wettand waters (i.e., rivers, streams): linear feet, width (ft).

{1 Lakes/ponds: acres. )

[ Other non-wetland waters: acres. List type of aquatic resource:

[1 Wetlands: acres.

SECTION IV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
[X] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
{1 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas
[} USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:1:24000, Bamnardsville Quadrangle.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s): .
FEMA/FIRM maps:NC Floedplain Mapping Program.
100-year Floodplain Elevation is: - (National Geodectic Vertical Datum of 1929}
Photographs: [ ] Acrial (Name & Date): .
or [X] Other (Name & Date):Stream photos in NWP Application, 1/28/2014.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:

Applicable/supporting scientific lllemﬁue
Other information (please specify): (A& Q'CQ, AN T Y'hﬂvp (
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B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

- SECTION I: BACKGROUND INFORMATION P Z /
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): t$7 Q }

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:SHu— Q0 10 0235 N 00T BWZQ"" = Séﬁf/al_j/
C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Rutherford  City: Lake Lure
Center coordinates of site (lat/long in degree decimal format): Lat. 35.48150° N, Long. -82.13783°
Universal Transverse Mercator:
Name of nearest waterbody: Youngs Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Broad River

Name of watershed or Hydrologic Unit Code (HUC): 03050105 »

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

1 Office (Desk) Determination. Date: L& ﬁ__g@ 5 }U/ N ‘P

D. VIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
|
X Field Determination. Date(s): 1/22/2014

SECTION II: SUMMARY OF FINDINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Waters subject to the ebb and flow of the tide.
| Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There

s “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

~ b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 100 linear feet: 10 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

% Supporting documentation is presented in Section IILF.



SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs‘ ’

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section II1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland ad]acent to a TNW, complete Sectlons III.A.1 and 2
and Section IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at Jeast seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for
the tributary, Section III.B.2 for any onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[1 Tributary flows directly i
[ Tributary flows through

tributaries before entering TNW.

Project waters are
Project waters are |
Project waters are |
Project waters are | aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW>:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
% Flow route can be described by identifying, e.g., tributary a; which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[] Artificial (man-made). Explain:
[[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts - ] Sands [ Concrete
[1 Cobbles ] Gravel 1 Muck
[ Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes Explain:

Tributary geometry: ]
Tributary gradient (approx1mate average slope): %

(c) Flow:
Tributary provides for:
Estimate average number of flow events in review area/year: I
Describe flow regime:
Other information on duration and volume:

. Characteristics:

Surface flow is

Subsurface flow: Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

[] OHWMS? (check all indicators that apply):
[J clear, natural line impressed on the bank
[[] changes in the character of soil
[[] shelving
[ vegetation matted down, bent, or absent
[1 leaflitter disturbed or washed away
[J sediment deposition
[J water staining
[ other (list):

[1 Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

0 o |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by: Mean High Water Mark indicated by:

[ oil or scum line along shore objects [1 survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

°A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
‘the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
reglme (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[] Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

Surface flow is:
. Characteristics:

Subsurface flow: B . Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

[[1 Not directly abutting
[[] Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[[] Separated by berm/barrier. Explain:

W
iver miles from TNW.
aerial (straight) miles from TNW.

(d) Proximity (Relationshi
Project wetlands are
Project waters are
Flow is from:
Estimate approximate locatlon of wetland as within the ]

¢ floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ Vegetation type/percent cover. Explain:

[] Habitat for:
[[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: P
Approximately ( ) acres in total are being considered i in

mulative analysis.



For each wetland, specify the follo;aving:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that de not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjaccnt wetlands, then go to
Section IIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
% Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Stream has fish as well as pronounced bed/bank featuresab 2{4, Wamﬂ
1 Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typical lyt fee mo L ch :
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows

seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 100 linear feet 10 width (ft).
{1 Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
| Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

{1 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

| Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section ILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

} which are or could be used for industrial purposes by industries in interstate commerce.

f Interstate isolated waters. Explain:

p Other factors. Explain:

Identify water body and summarize rationale supporting determination:

8See Footnote # 3.

® To complete the analysis refer to the key in Section ITLD.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):

| Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres. -
Identify type(s) of waters:
| | Wetlands: acres. -

NON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR). ) ‘

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory b1rds presence of endangered species, use of water for irrigated agriculture), using best professional
Judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
{1 Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a ﬁndlng is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):
! Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant. .
[[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[[1 USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:1:24000, Lake Lure Quadrangle.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s): .
FEMA/FIRM maps:NC Floodplain Mapping Program.
L I 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
| Photographs: [ ] Aerial Name & Date):
or [X] Other (Name & Date):Stream photos in NWP Application, 1/23/2014.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:

Other information (please specify): {{ [},Cté, LS /W.P '

B. ADDITIONAL COMMENTS TO SUPPORT JD: fish observed in stream.




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 26, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, The Bayard Group, SAW-2014-00241

. C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/berough: Unien City: Indian Trail
Center coordinates of site (lat/long in degree decimal format): 35.0758, -8063027
Universal Transverse Mercator:
Name of nearest waterbody: South Fork Creoked Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Rocky Rlver
Name of watershed or Hydrologic Unit Code (HUC): Rocky, NC-5C(3040105)
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
] Check if other sites (e. £ offsite mitigation sites, dlsposal sites, efc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk)} Determination. Date:
Field Determination. Date(s): November 13, 2013

SECTIONII: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

i “navigable waters of the U.8.” within Rlvers and Harbors Act (R}A) jurisdiction (as defined by 33 CFR part 329) in the
area. [Requzredj
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 464 DETERMINATION OF JURISDICTION.

Thereif “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the revicw area. [Required]

1. Waters of the T.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): !

o TNWs, including territorial seas

Weitlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPW3s that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: .372 acres.

ation Manual

<. Limits (boundaries) of jurisdiction based on: 3
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*

Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

SECTION ITI CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

' Boxes checked below shall be supported by completing the appropriate sections in Section 11 below.
* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting decumentation is presented in Section IILF.



The agencies will assert jurisdiction over TNWs and wetlands adjacent te TNWs. If the aquatic resource is a TNW, complete
Section II1.A.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITLLA.1 and 2
and Section HL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND 1TS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RP'W is also jurisdictional. If the aquatic resource is not a TN'W, but has year-round
(perennial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IILD.4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evalunation must
consider the {ributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IFI.B.1 for
the tributary, Section II1B.2 for any onsite wetlands, and Section I1LB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Condltmns
Watershed size: 50
Drainage area: 50 k
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
{a) Relationship with TNW:
[ Tributary flows directly into TNW
[ Tributary flows through } i

Project waters are
Project waters are |
Project waters are

Project waters are g5y} acrial (straight) miles from RPW,
Project waters cross or serve as state boundaries. Explain: No.

aerlal (straight) miles from TNW.

Identify flow route to TNW?: from site to culverts to UT to South Fork Crooked Creek to Crooked Creed to Rocky River.
Tributary stream order, if known: 0.

(b} General Tributary Characteristics (check all that apply):
Tributary is: L] Natural
[ Astificial (man-made). Explain:
B Manipulated (man-aftered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




Tributary properties with respect to top of bank (estimate):
Average width: 2 feet
Average depth: 2 feet
Average side slopes: Bl

Primary tributary substrate composition (check all that apply):

[ silts [1] sands : 1 Concrete
[ Cobbles [] Gravel 3 Muck
[ Bedrock [ Vegetation. Type/% cover:

7] Other. Explain:

Tributary condition/stability [e.g.. highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Rick Eist

Tributary gradient (approximate average slope): 3 %

{c) Flow: )
Tributary provides for: Epl
Estimate average number o

Describe flow regime:
Other information on duration and volume:

ents in review area/year:

Surface flow is: Pigk Eist. Characteristics:

Subsurface flow: Enkniows. Explain findings:
1 Dye (or other) test performed:

Tributary has (check all that apply):
I 1Bed and banks
BxI OHWM® (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
[] shelving
vegetation matted down, bent, or absent
[ leaflitter disturbed or washed away
[] sediment deposition
[C] water staining
[ other (tist):
[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

a0

B4

I |

If factors other than the CHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: : Mean High Water Mark indicated by:
{71 oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ ] physical markings;
] physical markings/characteristics {1 vegetation lines/changes in vegetation types,

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
] Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[} ¥ish/spawn areas. Explain findings:
[T Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

%A natural or man-made discontinuity n the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the CHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
Eh

Ibid.



" (i} Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: . Explain:

i

Characteristics:

Surface flow is:

Subsurface flow: Pi Explain findings:
[T Dye (or other) test performed:

(¢) Wetland Adiacency Determination with Non-TINW;
[ Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[1 Ecological connection. Explain:
] Separated by berm/barrier. Explain:

(i) Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.}. Explain:
Identify specific pollutants, if known:

(iti) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[.] Vegetation type/percent cover. Explain:

[J Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/ spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any
All 'wetland(s) being considered in the cumnutative analysis: P
Approximately ( } acres in total are being considered in the cumulative analysis.

For each wethand, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situatiens, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.

9




Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the fanctions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pellutants or flood waters to
TNWs, or to reduce the amount of polutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and othef functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has ne adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetiands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RFW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the fributary in combination with all of its adjacent wetlands, then go to

Section I11.D:

D. DETERMINATIONS OF JURISDICTIONAL FINPINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
-' TNWs: linear feet width (ft), Or, acres.
121 Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
-3 Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tribufary is perenmnial:
Tributaries of TN'W where tributaries have continuous flow “scasonally” (¢.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section II1.B. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
L1 Tributary waters: linear feet width (ft).
l Other non-wetland waters: acres.

Identity type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
£ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into 2 TNW, and it has a significant nexus with'a

TNW is jurisdictional. Data supporting this conclusion is provided at Section IIEC.

Provide estimates for jurisdictional waters within the review area {check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
L:d  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
‘ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

$See Footnote # 3.
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indicating that {ributary is perennial in Section 1I1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

=4 Wetlands directly abutting an RPW where tributaries typically flow “seasenally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section I1I.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW;

Provide acreage cstimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but net directly abutting an RPW that flow directly or indirectly into TNWs.
8 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section ITI.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

i1 Wetlands adjacent to such waters, and have when considered in combination with the fributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section ITI.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impeundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

. Demonstrate that impoundment was created from “waters of the U.S.

. Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
=t Demeonstrate that water is isolated with a nexus to comumerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):""

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain: '

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce.

[C1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for _]unsdlctlon Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for 1rr1gated agriculture), using best professional
judgment (chcck all that apply):

Non-wetland waters {i.e., rivers, streams): Iinear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

® To complete the analysis refer to the key in Section TI1L.1).6 of the Instructional Guidebook.
1% Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos,
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Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a ﬁndmg is required for Jurlsdlcuon {check all that apply): ‘

= Non-wetland waters (i.e., rivers, streams}: hnear feet, widths {ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aguatic resource:

Wetlands: acres.

SECTIONTV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
@ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.8. Geological Survey Hydrologic At]as
(] USGS NHD data.
[ ] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Matthews
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Citc name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ Aerial (Name & Date):UNK.
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case faw:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 5

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:S /) - 20 Id/ D0 2Y 7 N 60077/5 - /

C. PROJECT LOCATION AND BACKGROUND INFORMATION: B-4554 - Bridge No. 145 i} /\/ )
State: North Carolina County/parish/borough: Jackson City: Balsam
Center coordinates of SIte (lat/long in degree decimal format): Lat. 35.406215° N Long. -83.123996° W
. Universal Transverse Mercator:
Name of nearest waterbody: Scott Creek
‘Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee
Name of watershed or Hydrologic Unit Code (HUC): 06010203
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
. Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form. :

SECTION I: BACKGROUND INFORMATION ' l L/.,

VIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
. Office (Desk) Determination. Date: /

Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” w1th1n Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

. [Required]
Waters subject to the ebb and flow of the tide. :
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

§ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 250 linear feet: 25 width (ft) and/or acres.
Wetlands: 0 acres.

c. Limits (boundaries) of jurisdiction based on: I
Elevation of established OHWM (if known): 2, 6

2. Non—regulated waters/wetlands (check if applicable):*
: 1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least ¢ ‘seasonally”

(e.g., typically 3 months).
* Supporting documentation is presented in Section IILF.




SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section I11.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section III.D.1.; otherwise, see Section IXI.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
“Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (JF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section I1L.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law. ‘

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section II1.B.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below. ‘

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly i
[] Tributary flows through

Project waters ari
Project waters are |
Project waters ar
Project waters are |
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW>;
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West. .
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [[] Concrete
[[] Cobbles [1 Gravel 1 Muck
[[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/riffle/p lcomplexes. Explain:

Tributary geometry

Tributary gradient (approx1mate average slope): %
(c) Flow:

Tributary provides for:

Estimate average number of ﬂow events in review area/year.
Describe flow regime:
Other information on duration and volume:

Surface flow is Characteristics:

Subsurface flow: t. Explain findings:

Tributary has (check all that apply):

[[1 Bed and banks

[ OHWMS? (check all indicators that apply):
[] clear, natural line impressed on the bank
[1 changes in the character of soil
[1 shelving
[J vegetation matted down, bent, or absent
[0 1eaflitter disturbed or washed away
[J sediment deposition
[] water staining
[J other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OOOOO00

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
. | High Tide Line indicated by: Mean High Water Mark indicated by:

~ |:| oil or scum line along shore objects | survey to available datum;
[] fine shell or debris deposits (foreshore) [_] physical markings;
[[1 physical markings/characteristics [1 vegetation lines/changes in vegetation types.

[ tidal gauges
[[] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
Py

Ibid.



(iv) Biolegical Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[] Wetland fringe. Characteristics:
[] Habitat for:
[] Federally Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW thaf flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties: . '
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is . Explain: '

Surface flow is:
Characteristics:

Subsurface flow. . Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

[[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[C] Ecological connection. Explain:
[[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands ar iver miles from TNW.
Project waters are t aerial (straight) miles from TN'W.
Flow is from: t )
Estimate approximate location of wetland as within the |

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[] Habitat for:
[] Federally Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if a
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres) .

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tnbutary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for ﬁsh and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
1 TNWs: linear feet width (ft), Or, acres.
-1 Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Scores >30 on NCDWQ Stream ID form. Scott Creek is on USGS quad maps, and has a strong bed and

bank and baseflow. S in SM .
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are-
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
B4 Tributary waters: 250 linear feet 25 width (ft).
E] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs?® that flow directly or indirectly into TNWs.
| Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
| Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
i} Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

: Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

1] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria.for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"

| which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

| Other factors. Explain:

8See Footnote # 3.

° To complete the analysis refer to the key in Section ITLD.6 of the Instructional Guidebook.

1% Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. ‘



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
| Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

| Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR). '

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

| Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
| Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a ﬁndlng is required for jurisdiction (check all that apply): :

| Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

| Lakes/ponds: acres.

| Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requestcd appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
] Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
1 Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
~ [JUSGS 8 and 12 digit HUC maps.
. U.S. Geological Survey map(s). Cite scale & quad name:
| USDA Natural Resources Conservation Service Soil Survey. Citation:
| National wetlands inventory map(s). Cite name:
| State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial Name & Date):
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
| Applicable/supporting case law:
Applicable/supporting scientific literature:

* Other information (please specify): G) lS W P’VL p &M bj M{/ uA( ﬁ/ff ¢

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JTURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A.  REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 28 March, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Reames holdings Limited Partnership, SAW-2014-00252

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is a 20 acre parce] located approximately 500'
west of the intersection of Chestnut Lane and Fairforest Dr. within Union County, North Carolina. Pin # 07141001G
State: NC County/parish/borough: Union City: Westly Chapel
Center coordinates of site {lat/long in degree decimal format): 35. 065227 -80.720125
Universal Transverse Mercator:
Name of nearest water body: West Fork Twelvemile Creek
Name of nearest Traditjonal Navigable Water (TNW) into which the aguatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba North Carolina, South Carolina(30350103)
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
4 Check if other sites (e.g., offsite mitigation sites, dispdsal sites, etc...) are associated with this action and are recorded ona

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
1 Office (Desk) Determination. Date:
4 Field Determination. Dare(s): January 9, 2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATEON OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329} in the

review area. [Required]
74 Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There ;ﬁ:@ “waters of the U5 within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” {RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly mto TNWs
Impoundments of jurisdictional waters
Isolated {interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 33 1linear feet: 3 width (ft) and/or 0.02 acres.
Wetlands: 0.53 acres.

¢. Limits (boundaries) of jurisdiction based on: f g
Elevation of established ONWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
[&} Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:
SECTION ITI: CWA ANALYSIS
A. TNWs AND WETLANDS ADJACENT TO TNWs

! Bowes checked below shall be supported by completing the appropriate sections in Section 111 below.
? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”

{e.g., typically 3 months).
% Supporting documentation is presented in Section 1[LF.
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections II.A.1 and 2
and Section IILD.1.; otherwise, see Section ITLB below,

1. TNW
Tdentify TN'W:

Summarize rationale supporiing determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section suminarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Kaparos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aguatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 1IL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
refatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RP'W, a JD will require additional data to deter mine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section IT1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IILC below.

L Charnctoristies of nor TN s et f dlrectly o 1nd|rectly|ntoTNW L e e et i

(i} General Area Conditions:

Watershed size:

Drainage area: .
Average annual rainfall: inches
Average annual snowfall: inches

(iiy Physical Characteristics:
{(a) Relationship with TNW:

'l Trlbutary ﬂows d]Iectly nto T N W

Project waters are ]
Project waters are |
Project waters are Pt £ aerial (straight) miles from TN'W.
Project waters are | f aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

(b} General Tributary Characteristics (check all that appl
Tributary is: [ Natural
[ Artificial {man-made). Explain:
[] Manipulated {man-altered). Explain:

*Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
3 Flow toute can be described by identifving, e.g., tributary a, which flows throngh the review area, to flow into tributary b, which then flows into TNW.



Tributary propertics with respect to top of bank (estimate): .
Averape width: feet
Average depth: feet
Average side slopes: Biéli]

Primary tributary substrate composition (check all that apply):

[ siles [] sands [[] Concrete
[ Cabbles [] Gravel ] Muck
[ Bedrock [[] Vegetation. Type/% cover:

[] Other. . Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/rifle/pool complexes. Explain:

Tributary geometry: ] i

Tributary gradient (approximate average slope): %

(¢) Flow:
Tributary provides for: Bick -
Estimate average pumber of flow events in review arca/year: PickiEist
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pit

. Characteristics:

Subsurface flow: B Explain findings:
L Dye (or other) test performed:

Tributary has (check all that apply):

[ 1Bed and banks

1 OHWM? (check all indicators that apply):
[] clear, natural line impressed on the bank
[] changes in the character of soil
[I shelving
[J vegetation matted down, bent, or absent
] leaflitter disturbed or washed away
[] sediment deposition

[0 water staining

[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorling

seour

multiple observed or predicted flow events
abrupt change in plant community

OOOo0od

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
[E] High Tide Line indicated by: £l Mean High Water Mark indicated by:

[] oil or scum line along shore objects [ survey to available datum;
{71 fine shell or debris deposits (foreshore} ] physical markings;
1 physical markings/characteristics {71 vegetation lines/changes in vegetation types.

[1 tidal ganges
[ other (list):

(i} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Tdentify specific pollutants, if known:

(iv} Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[ Wetland fringe. Characteristics:
[0 Habitat for:
] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: .
] Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TN'W that flow directly or indireetly into TNW

%A natural or man-made discontinuity in the OFTWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

“Ihid.



(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non~-TNW:
Flow is: £ t. Explain:

Surface flow is: §
Characteristics:

Explain findings:
O] Iyye (or othcr) test performed:

(¢} Wetland Adjacency Determination with Non-TN'W:
] Directly abutting
[ Not directly abutting
L] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
i1 Separated by berm/barrier. Explain:

(d} Proximity (Relationshi
Project wetlands ar
Project waters are

to TNW
£ river miles from TNW.
it aerial (straight) miles from TN'W.

Estimate approximate 1ocatlon of wetland as within the it floodplain.
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil filim on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type average w1d1h) .

[ ] WVegetation type/percent cover. Explain:

{1 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain fi ndmgs
E] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any}
All wetland(s) being considered in the cumulative analysis: B
Approximately ( } acres in total are being considered in the comulative analysis.

For cach wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N} Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biclogical integrity of a TNW.
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. If is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instruoctional Guidebook. Factors to consider include, for example:

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pellutants or flood waters reaching a TNW?

s Does the fributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacify to transfer nutrients and organic carbon that
support downstream foodwebs?

~»  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemlcal or

biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documerited
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go fo Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go o Section II1.D:

3. Significant nexus findings for wetfands adjacent to-an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with afl of its adjacent wetlands, then go to

Section 1ILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check ail that apply and provide size estimates in review area:
NWs: linear feet width {ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: ; Feature shows on USGS topographic map as a blue line stream. Professionals in the field observed
flow levels and development of bed and bank structures in the stream, which are indicative of perennial waters..

| Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):

£ Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section HI.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

=] Tributary waters: linear feet width (ft).
21 Other non-wetland waters: acres.
Identify type(s) of waters:

4. 'Wetlands directly abutting an RP'W that flow directly or indirectly into TNWs.
74 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

3See Foomote # 3.
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Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 1I1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Approximately 0.53 ac of wetland were identified using the 1987 Delineation Manual and
the appro;priate regional Supplement.

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section II.1.2, above. Provide rationale indicating that wetland is directly
abuiting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section I11.C, '

Providc acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
£2  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

Demonstrate that impoundment was created from “waters of the U.S.,” or Pond is in line with Jurisdictional stream.
BDemonstrate that water meets the criteria for one of the categories presented above (1-6), or

Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):""

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

wlich are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

24 Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters; acres.

Identify type(s) of waters: '
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule™ (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment {check all that apply}:

fees

5 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

? To complete the analysis refer to the key in Section ITLT.6 of the Instructional Guidebook.
¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA RO for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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El Lakes/ponds: acres.
Other non-wetland waters: acres, List type of aquatic resource:
‘Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meei the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams). linear feet, width (ft).
4} Lakes/ponds: acres.

{7t Other pon-wetland waters: acres. List type of aquatic resource:

[} Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JE (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:.
{%] Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data shects/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
X USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Nc-Matthews
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):Bing Maps hybrid 2013.
or [_] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supperting case law:
Applicable/supporting scientific literature:
Other information (please specify):

=]
[

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 1IL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I[1.A.1 and 2
and Section IILD.1.; otherwise, see Section ITL.B below.

1. TRNW
Identify TN'W:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY}):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapancs have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RP'Ws), L.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3

- months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TN'W, but has year-round
(perenunial) flow, skip to Section IIL.D.2. If the aguatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4. :

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of faw.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TN'W. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

{i) General Area Conditions:
Watershed size: B
Drainage area: Brclelast
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:

(a}) Relationship with TNW:
[ Tributary flows directly into TNW.

vvvvv

Project waters are Pick

Project waters are !%i%" st river miles from RPW.
Project waters are | aerial (stralght) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Tdentify flow route to TNW®:
Tributary stream order, if known:

(b} General Tributary Characteristics (check all that apply):
Tributary is: [[] Natural
[ Artificial {man-made). Explain:
[ Manipulated (man-altered). Explain:

* Note that the Instructional Guidebock contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West. .
? Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into wributary b, which then flows into TN'W,



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [ Conerete
] Cobbles ] Gravel [ Muck
[ Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool compfcxes Explain:

Tributary geometry: 2
Tributary gradient (approxnnate average slope): %

(¢} Flow:
Tributary provides for:
Estimate average number of flow evens in review area/year
Describe flow regime:
Other information on duration and volume:

Surface flow is: ] . Characteristics:
Subsurface flow: Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[ Bed and banks

] OHWM? (check all indicators that apply):
[[] clear, natural line impressed on the bank
[] changes in the character of soil
[] shelving
] vegetation matted down, bent, or absent
[] Teaf litter disturbed or washed away
[] sediment deposition

[] water staining

1 other (list):

(] Discontinuous GHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

O0OC0O00]

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
=} High Tide Line indicated by: i} Mean High Water Mark indicated by:

E] 0il or scum line along shore objects o [ survey to available datum;
] fine shell or debris deposits (foreshore})  [] physical markings;
(] physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[] tidat pauges
[] other (list):

. (iii} Chemical Characteristics: ‘
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain; .
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):

{1 Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[] Habitat for:

F1 Federally Listed species. Explain findings:

[ Fish/spawn areas. Explain findings:

[] Other environmentally-sensitive species. Explain findings:

[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

®A natura! or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OI{WM that is unrelated to the waterbody™s flow
regime {¢.g., flow over a rock outcrop or through a culvert), the agencies will lock for indicators of flow above and below the break.

"Ibid.



(i) Physical Characteristics:
() General Wetland Charactcnsﬂcs
Properties:
Wetland sjze: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(by General Flow Relationship with Non-TNW:

Flow is: ﬁ

Surface flow is: PickEist
Charactenstlcs

Subsurface flow: P st Explain findings:
{1 Dye (or othcr) test performed:

{c) Wetland Adjacency Delermlnatlon with Non-TINW:
[ Directly abutting
] Not directly abutting
[ Discrete wetland hydro]og]c connection. Explain:
O Ecological connection. Explain: *
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are klis g river miles from TNW.
Project waters ari aerial (straight} miles from TN'W.
Flow is from: Bigl L _
. Estimate approximate Iocatlon of wetland as within the

st floodplain.

(ii) Chemical Characteristics:
Characterize wetland system {(e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[1 Vegetation type/percent cover. Explain:

[ Habitat for:
[] Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative anakysis: BickiEist

Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) . Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instroctional Guidebook. Factors to consider include, for example:

s  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any}, have other relationships to the physical, chemical, or
biological integrity of the TNW? .

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with alf of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):
1. TNWs and Adjacent Wetlands, Check all that apply and provide size estimates in review area:
[ TNWs: linear feet width (ft}, Or, acres.
3 Wetlands adjacent to TNWa: acres.

2.  RPWs that flow directly or indirectly into TNWs,
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Feature shows on USGS topographic map as a blue line stream. Professicnals in the field observed flow
levels and development of bed and bank structures in the stream, which are indicative of perennial waters..

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months cach year) are
jurisdictional. Data supporting this conclusion is provided at Section [ILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area {check all that apply):
Tributary waters: 620.94 linear feet 2 width (ft).
b2} Other non-wetland waters: acres,

Identify type(s) of waters:

n-RPWs? that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section HI.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

#See Footnote # 3.



: Wetlands directly abutting an RPW where tributaries typically flow year-round.. Provide data and rationale
indicating that tributary is perennial in Section ITLD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abuotting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

* Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Iz84  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
ﬁ Wetlands adjacent to such waters, and have when considered in corbination with the iributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conelusion is provided at Section TIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictionat waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
=} Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): 10
which are or could be used by interstate or foreign travelers for recreational or other purposes.
! from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
4 Interstate isolated waters. Explain:
I Other factors. Explain:

Identify water body and summarijze rationale supporting determination:
Provide estimates for jurisdictional waters in the review area {check all that apply):

! Tributary waters: linear feet width (ft).
i Other non-wetland waters: acres.
Identify type(s) of waters: .
21 Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
‘Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-furisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

a Non-wetland waters (i.c., rivers, streams}); linear feet width (ft).

Lakes/ponds: - acres.

® To complete the analysis refer 1o the key in Section [ILD.6 of the Instructional Guidebook.
! Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA INQ for
review consistent with the process described in the Corps/EPA Memorandurm Regarding CWA Act Jurisdiction Following Rapanos.
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Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acTes.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction {(check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

X

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:.

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

Office concurs with data sheets/delineation report.

[[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Aflas:

1 USGS NHD data.

[} USGS & and 12 digit HUC maps.

1.8. Geological Survey map(s). Cite scale & quad name: SC-Fortmill
USDA Natural Resources Conservation Service Seoil Survey. Citation:
National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

L Photographs: B Aerial (Name & Date):

or [T] Other (Name & Date):
Previous determination{s). File no. and dafe of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:

| Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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APPROVED FURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): Feburary 28,

2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00318, Mike Wallace

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Cabarrus City: Concord
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35407762 N, -
80.592327

Universal Transverse Mercator:

Name of nearest water body: Irish Buffalo Creek _

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:

Name of watershed or Hydrologic Unit Code (HUC): Rocky NC-5C 3040105

@ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Eil Check if other siles (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT AFPLY):
‘ Office (Desk) Determination. Date: Feburary 28, 2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There % 6 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jutisdiction (as defined by 33 CFR part 329)

in the revxcw area. [Required]
Waters subject to the ebb and flow of the tide.
7] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Ayg “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply)
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow ditectly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or infrastate) waters, including isolated wetlands
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b. 1dentify (estimate) size of waters of the U.S, in the review area:
Non-wetland waters: 60 linear feet: 4 width (1t) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: {Ezs
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.
% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least

“scasonally” (e.g., typically 3 months),
* Supporting documentation is presented in Section TILF.



Potentially:+' ;sdictional waters and/or weilands were assessed wi.. .. the review area and determined to be not
jurisdictional. Explain: . :

TNWs AND WETLANDS ADJACENT TO TNWSs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section TILLA.1 and Section ITI.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections TILA.1 and 2 and Section [ILD.1.; otherwise, see Section ITL.B below.

1. TNW
Identify TN'W:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been mef.

The agencies will assert jurisdiction over non-navigable tributaries of TN'WSs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or kave continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RP'W, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical parposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IIL.B.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section II.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:

Watershed size:

Drainage area:

Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:

£ river miles from TNW.

t river miles from RPW.

Project waters are i aerial (straight) miles from TNW.
Project waters are | f aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are ¥

Identify flow route to TNW:
Tributary stream order, if known:

*Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features genéraliy and in
the arid West. :

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW. -




(b} General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: _feet
Average side slopes: Pick-Eist.

Primary tributary substrate composition (check all that apply):

{1 Silts [ Sands [1 Concrete
] Cobbles [ Gravel 1 Muck
[ Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explam

Tributary geometry: gj
Tributary gradient (approxlmdte average slope): Yo

(c} Flow:
Tributary provides for: o
Estimate average number of flow events in review area/year: 245:’# List
Describe tlow regime:
Other information on duration and volume:

% Characteristics:

Surface flow is: PREES]

Subsurface flow: Pick Explain findings:

[ Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
[ OHWM® (check all indicators that apply):

(1 clear, natural line impressed on the bank the presence of litter and debris

L
[ changes in the character of soil 1 destruction of terresirial vegetation
Il shelving ] the presence of wrack line
[] vegetation matted down, bent, or absent [ ] sediment sorting
[ 1eaftlitter disturbed or washed away [1 scour
[ sediment deposition (1 multiple observed or predicted flow events
[] water staining 1 abrupt change in

plant community
[] other (list):
[ Discontinnous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): :
High Tide Line indicated by: 4 Mean High Water Mark indicated by:
1 oil or scum line along sheré objects [ survey to available datum;
(1 fine shell or debris deposits (foreshore) [[] physical markings;
[ physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[} tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). FExplain:
Identify specific poliutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width}): .

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM hag been removed by development or agricultural practices), Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies wilk look for indicators of flow above
and below the break.

“Ihid.



[0 Wetla. .ringe. Characteristics:
[ Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: .
[} Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW i

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) Gcncral Flo R latmnshm with Non-TNW:

i. Explain findings:
|:i Dye (or Other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
U] Directly abutting
] Not directly abutting
[C] Discrete wetland hydrologic conmection. Explain:
M Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW

Project wetlands are |  river miles from TNW.
Project waters are t acrial (straight) miles from TN'W.
Flow is from

~ Estimate approxmlatc locauon of wetland as within the ¥

(i) Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, oil film on stuface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

Il Vegetation type/percent cover. Explain:

[1 Habitat for:
1 Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: B
Approximately ( } acres in total are being considered in the cumulaiwe analysis.

For each wetland, specify the foliowing:

Directly abuts? (Y/N) Size {in acres) Directly abuts? {Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:



C.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and bhiological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a fleodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

»  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section ITLD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TN'Ws. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILI):

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I1LD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

indicating that tributary is perennial: Feature shows on UISGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section I[1.B. Provide rationale indicating that

tributary flows seasonally: .

Provide estimates for jurisdictional waters in the review area (check all that apply):
=] Tributary waters: linear feet width (ft).
’ Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.

¥Ses Footnote # 3.



| Water body . _tisnota TNW or an RPW, but flows directly or inc.ctly into a TNW, and it has a significani
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
i Tributary waters: linear feet width (ft).
#1 Other non-wetland waters: acres.

Identify type(s) of waters: .

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
e} Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
4 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: :

Wetlands dircctly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section ILD.2, above, Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNW.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

Wetlands adjacent to such waters, and have when considersd in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above {1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. TSOLATED [INFERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

] Other factors. Explain:

. Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
4 Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

! Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts wilk elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Review area included isolated wa...s with no substantial nexus to inferstate (or foreign) . _.nmerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the gole potential basis of jurisdiction is the

MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professwnal Judgmcnt (check all that apply):

Non-wetland waters {j.e., rivers, streams): linear feet width (ft).
Lakes/pondq acres.

Other non-wetland waters: acres. List type of aquatic resource:

i Wetlands: acres,

Provide acrcage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width ().
Lakes/ponds: acres.
{E] Other non-wetland waters: acres. List iype of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
Where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant,
] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.8. Geelogical Survey Hydrologic Atlas:
[[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.8. Geological Survey map(s). Cite scale & quad name:NC-Concord.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: _
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):UNK.
or [ Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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