
APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 2, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, US Trust Bank of America as Trustere, attn. Mr. A.B. 
Causey Jr. VP, SAW-2004-30892, 2004-9987442 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Mecklenburg City: Huntersville 
Center coordinates of site (lat/long in degree decimal format): 35.3987N, -80.8623W 
Universal Transverse Mercator: 
Name of nearest waterbody: Torrence Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Torrence Creek> Lake Norman>Catawba 
River>Lake Wylie 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba, NC-SC (3050101) 
~!a Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
I$]1 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and arc recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~iii:! Office (Desk) Determination. Date: March 2, 2014 
!!ill Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There-~~~~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CPR part 329) in the 
review area. [Required] 

f;f Waters subject to the ebb and flow of the tide. 
llilJ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CPR part 328) in the review area. [Required! 

l. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

rniTf TNW s, including territorial seas 
liJ Wetlands adjacent to TNW s 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
II} Non-RPWs that flow directly or indirectly into TNWs 
II( Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
lfi Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ _ Impoundments of jurisdictional waters 
iJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 8400 linear feet: 3 width (ft) and/or acres. 
Wetlands: 2.92 acres. 

c. Limits (boundaries) of jurisdiction based on: ilJG!JimJ~ 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

I!)_ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
1 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows yeaHound or has continuous flow at '!east "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 
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The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TNWs. If the aquatic resource is a TN\V, complete 
Section III.A.l and Section m.D.l. only; if the aquatic resource is a wetland adjacent to a TN\V, complete Sections III.A.l and 2 
and Section ITI.D.l.; otherwise, see Section TII.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section m.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps distriCts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section Ill.B.l for 
the tributary, Section Ill.B.2 for any on site wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: !RY~Iii~\f 
Drainage area: fui:{~Jmij[~l 
Average ammal rainfall: inches 
Average ammal snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
0 Tributary flows through l:ili!'!i!i!l tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ({~mll~J. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: !i!lf~~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: l!!i'~~~ '"l~!ll!Ji!ij 
Estimate average number of flow events in review area/year:!§ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: !1:J!Ifll!ll~. Characteristics: 

Subsurface flow: IM!!iil!tfl!. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away D scour 
0 sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
0 other (list): 

D Discontinuous OH\VM. 7 Explain: 

If factors other than the OH\VM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
Jl!l High Tide Line indicated by: Jl!l Mean High Water Mark indicated by: 

D oil or scum line along shore objects 0 survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
IdentifY specific pollutants, iflmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: . 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain fmdings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows WidergroWid, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flOw over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flo_~ R~_lationship with Non-TNW: 
Flow is: IR-1- Explain: 

Surface flow is: !l!!l!!!llo'f 
Characteristics: 

Subsurface flow: ~~~:f.~l Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berrnlbarrier. Explain: 

Project 
Project 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the _j~~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fishlspavm areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/vvildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if anxtM'""""M"* 
All wetland(s) being considered in the cumulative analysis: ~~m~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? CY /Nl 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
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wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TN\V. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TN\V, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section JII.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!lil TNWs: linear feet width (ft), Or, acres. 
I!)_ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
~ Tributaries ofTNWs where tributaries typically flow year~round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: :Feature shows on USGS topographic map as a blue line stream. Professionals in the field 
observed flow levels and development of bed and bank structures in the stream, which are indicative of perennial 
waters. 

Jliill: Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
IJlill Tributary waters: linear feet width (ft). 
I!D" Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
J.m Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
IJlill Tributary waters: linear feet width (ft). 
1\ Other non-wetland waters: acres. 

Identify type(s) of waters: 

8See Footnote# 3. 
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4. Wetlands direCtly abutting an RPW that flow directly or indirectly into TNWs. 
mJI Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Effil Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

fill Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IIJ.B and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Demonstrate that impoundment was created from "waters of the U.S.," or 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

ml which are or could be used by interstate or foreign travelers for recreational or other purposes. 
6£1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
f8ll which are or could be used for industrial purposes by industries in interstate commerce. 
1m Interstate isolated waters. Explain: 
filii Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check ail that apply): 
llEl! Tributary waters: linear feet width (ft). 
Jml Other non-wetland waters: acres. 

Identify type(s) of waters: 
IImJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
fil If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
f:!il Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

J:3 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Iii Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the :MBR 
factors (i.e., presence of migratory birds, presence of endangered species, usc of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining C\VA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Lakes/ponds: acres. 
Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
(1: Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
00!1 Lakes/ponds: acres. 
fili Other non-wetland waters: acres. List type of aquatic resource: 
1§1 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): m: Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant:. m: Data sheets prepared/submitted by or on behalf of the applicant/consultant. 
~~~ JZI Office concurs with data sheets/delineation report. 

0 Office does not concur with data sheets/delineation report. 
fiijl Data sheets prepared by the Corps: 
til Corps navigable waters' study: 
l1liil U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

tl: U.S. Geological Survey map(s). Cite scale & quad name: NC-Cornelius 
Jii USDA Natural Resources Conservation Service Soil Survey. Citation: 
in National wetlands inventory map(s). Cite name: 
!i1ill State/Local wetland inventory map(s): 
00!1 FEMAIFIRM maps: 
!i1ill l 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
00!1 Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
Iii Previous determination(s). File no. and date of response letter: 
!i1ill Applicable/supporting case law: 
im_ Applicable/supporting scientific literature: 
m2lt Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

Tiris form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 14, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SA W-2007-00483, Bains Farm Inc., Keith 
Paris 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located at Cheval Phase 5 
development on a 76.9 acre tract on the sonth side of Lawyers Road, sonth of Mint Hill 

State: NC County/parish/borough: Mecklenburg City: Charlotte, NC 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.16475,-
80.65419 
Universal Transverse Mercator: 
Name of nearest water body: Stephens Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Upper Pee Dee 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. m Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are a..<;)SOciated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Jil!!l Office (Desk) Determination. Date: March 14,2014 
ll!l! Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

Tbere "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

fi§ Waters subject to the ebb and flow of the tide. 
IJi Waters arc presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINA TJON OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

I. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~if TNWs, including territorial seas 
lli!ll Wetlands adjacent to TNWs 
11m Relatively permanent watcrs2 (RPWs) that flow directly or indirectly into TNWs 
ift' Non-RPWs that flow directly or indirectly into TNWs 
JiB Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
m!i Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
IJij: Impoundments of jurisdictional waters 
ll!i Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1181inear feet: 2 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~t!lll!al~ll:11!ii!IIMB 
Elevation of established OHWM (if known): 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



2. Non-regulated waters/wetlands (check if applicable): 3 

EEl Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TN\V, complete 
Sections III.A.l and 2 and. Section JII.D.l.; otherwise, see Section III.B below. 

l. TNW 
Identify TNW: 

Summarize rationale supporting detennination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are ••relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section ID.B.l for the tributary, Section IIJ.B.2 for any onsite 
wetlands, and Section Ill.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly int~ T:N.'Y· 
D Tributary flows through ~fi~§1; tributaries before entering JNW. 

Project waters are from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from JNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

3 Supporting docwnentation is presented in Section III. F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

Identify flow route to TNW5
: 

Tributary stream order, iflmmvn: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: OO~i!l§:i~. 

Primary tributary substrate composition (check all that apply): 
D Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g .• highly eroding. sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: lfl~l!i!i~i 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: lfl!!ili!iljij~~ "i!l)i1~!1; 
Estimate average number of flow events in review area/year: :!4 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: IJ!!ili!t~Jl~. Characteristics: 

Subsurface flow: l!~il'i- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

D dear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

Kl High Tide Line indicated by: 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, iflmown: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review· area, to flow into tributary b, which then flows into 
TNW. 
6A natural or man~made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWI\1that is 
unrelated to t11e waterbody' s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General :flow_~~lationship with Non-TNW: 
Flow is: l!i~lli~l Explain: 

Surface flow is: ~~lj!~J 
Characteristics: 

Subsurface flow: l!~!i'~~l Explain findings: 
D Dye (or oilier) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the ~~~.~~i floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: mg~}i) 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y/N) Size (in acres) Directly abuts? (YIN) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TN\V. For each ofthe following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TN\V. Considerations when evaluating significant nexus include, but are not 
limited to-the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination -with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
l!!il TNWs: linear feet width (ft). Or. acres. 
:l!!ll Wetlands adjacent to TNWs: acres. 

that flow directly or indirectly into TNWs. 
ll!lim!j[~!i!ii Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

~~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section !II.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
Jiiil Tributary waters: 118 linear feet 2 width (ft). 
!]I Other non-wetland waters: acres. 

IdentifY type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
@1l Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a 1NW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
1llilil Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
J]i Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IIJ.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

(g Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
1m Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
mJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in tl1e review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
ij'if Demonstrate that impoundment was created from "waters of the U.S.," or 
ml Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
{if Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

fB which are or could be used by interstate or foreign travelers for recreational or other purposes. 
Ji' from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Olll which are or could be used for industrial purposes by industries in interstate commerce. 
m;tf Interstate isolated waters. Explain: 
Dlil Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
tit Tributary waters: linear feet width (ft). 
D] Other non-wetland waters: acres. 

Identicy type(s) of waters: 
Em Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistcnt'"ith the process described in the Corps/EPA Memorandum Regarding CWAAct Jurisdiction Following 
Rapanos. 



1.11 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for non~ jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
1vffiR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
II Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
mJ Lakes/ponds: acres. 
Iii Other non-wetland waters: acres. List type of aquatic resource: 
fim Wetlands: acres. 

Provide acreage estimates for non~jurisdictional waters in the review area that do not meet the "'Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
f!l Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
I§ Lakes/ponds: acres. 
fii Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant! consultant: 
ii Data sheets prepared/submitted by or on behalf of the applicant/consultant 

t8J Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

Ill!! Data sheets prepared by the Corps: 
_Ill Corps navigable waters' study: 
Ill!! U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and I 2 digit HUC maps. 

f!!l U.S. Geological Survey map(s). Cite scale & quad name:NC-Mint Hill. 
limf USDA Natural Resources Conservation Service Soil Survey. Citation: 
J.liDl National wetlands inventory map(s). Cite name: 
m' State/Local wetland inventory map(s): m FEMAJFIRM maps: 
Ill!! 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
li1!!l. Photographs: 12:1 Aerial (Name & Date):UNK. 

or D Other (Name & Date): 
(§ Previous determination(s). File no. and date of response letter: 
mJ Applicable/supporting case law: 
1§1 Applicable/supporting scientific literature: 
Ill!! Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 2, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, US Trust Bank of America as Trustere, attn. Mr. A.B. 
Causey Jr. VP, SAW-2009-00631 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Mecklenburg City: Huntersville 
Center coordinates of site (latllong in degree decimal format): Coordinates are: 35.399148N, -80.868274W 
Universal Transverse Mercator: 
Name of nearest waterbody: Torrence Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Torrence Creek>Lakc Norman>Catawba 
River>Lak:e Wylie 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba, NC-SC (3050101) 
Ill_ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Ill Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: March 2, 2014 
i:l Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There lf~'i_,~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

IJ Waters subject to the ebb and flow of the tide. 
l1!lfl_ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Cleao Water Act (CWA) jurisdiction (as defined by 33 CPR part 328) in the review area. [Required] 

I. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~ TNW s, including territorial seas 
i:l Wetlaods adjacent to 1NWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
i:l Non-RPWs that flow directly or indirectly into TNWs 
HI Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
IJ Wetlands adjacent to but not directly abutting RPW s that flow directly or indirectly into 1NW s 
IB] Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
lijl Impoundments of jurisdictional waters 
fillil Isolated (mterstate or mtrastate) waters, mcludmg Isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 366 linear feet: 2 width (ft) and/or acres. 
Wetlands: .094 acres. 

c. Limits (boundaries) of jurisdiction based on: ~-iiiL~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check ifapplicable): 3 

J!l Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. Ifthe.aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IU.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

I. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section IIJ.D.2.1fthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section Ili.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through m~!iililiii tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, iflmown: 

(b) General Tributary Characteristics (check all that aoplv): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: f~!f!j!Jill. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g .• highly eroding. sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: 11::~'!11~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: ~~§1;1~1 
Estimate average number of flow events in review area/year: ~~~~!m 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: 11,!~~~"!i!i. Characteristics: 

Subsurface flow: l!t1ii!JJII~J. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check alltl1at apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence oflitter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in plant community 
D other (list): 

0 Discontinuous OHW1vC Explain: 

If factors other than the OHWM were used to deter_mine lateral extent ofCWAjurisdiction (check all that apply): 
!ill High Tide Line indicated by: I§ Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fishlspawn.areas. Explain fmdings: 
0 Other environmentally-sensitive species. Explain fmdings: 
0 Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: l!lJ!ll·ll~fl 
Characteristics: 

Subsurface flow: ~~~~1li- Explain fmdings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination v.rith N on-1NW: 
0 Directly abutting 

(d) 

D Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from 1NW. 

Estimate apJpro•xiinat:e J(Jcauonofwetland as within the floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identity specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an!) 
All wetland(s) being considered in the cumulative analysis: I!~~~~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
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wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNW"s. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
llU TNWs: linear feet width (ft). Or, acres. 
filii Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries of1NWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Feature shows on USGS topographic map as a blue line stream. Professionals in the field observed 
flow levels and development of bed and bank structures in the stream, which are indicative of perennial waters .. 

Tributaries ofTNW where 'tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
llU Tributary waters: linear feet width (ft). 
fm Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
(I Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within 1he review area (check all that apply): 
lli! Tributary waters: linear feet width (ft). 
f1l Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 

8See Footnote# 3. 
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m Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
Jlli)' Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

fm Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
mJ'_ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: .094 acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNW"s. 
_00!1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent weilands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
ill Demonstrate that impoundment was created from "waters of the U.S.," or 
fZll Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
lrfJI Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

DfD which are or could be used by interstate or foreign travelers for recreational or other purposes. 
film~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
mil which are or could be used for industrial purposes by industries in interstate commerce. 
lj: Interstate isolated waters. Explain: . 
iji Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
llill Tributary waters: linear feet width (ft). 
fm) Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
fill Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
lll!f If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
t&l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

HI Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
~ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
il§ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
111 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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II Lakes/ponds: acres. 
Eil Other non-wetland waters: 
§11 Wetlands: acres. 

acres. List type of aquatic resource: 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a fmding is required for jurisdiction (check all that apply): 
§11 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
{I Lakes/ponds: acres. 
ljt Other non-wetland waters: acres. List type of aquatic resource: 
ED Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where'checked 
and requested, appropriately reference sources below): 
ml; Maps, plans, plots or plat submitted by or on behalf of the applicantlconsultant:. 
~ Data sheets prepared/submitted by or on behalf of the applicantlconsultant. 

t8J Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

I!Jll Data sheets prepared by the Corps: 
mil Corps navigable waters' study: 
.Iilli U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit l!UC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: NC-Cornelius 
l.·=.~.'.l .. ~ USDA Natural Resources Conservation Sen'ice Soil Survey. Citation: 
~ National wetlands inventory map(s). Cite name: 

~.~.·-··_:.: State/Local wetland inventory map(s): 
"" FEMA/FlRM maps: 
firn1 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
lliii! Photographs: 0 Aerial (Name & Date): 

or IZJ Other (Name & Date):UNK. 
m Previous detennination(s). File no. and date of response letter:SAW2009-00631. 
fi!l! Applicable/supporting case law: 
fil Applicable/supporting scientific literature: 
§11 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): CJ-4 
B. DISTRICTOFFICE,FILENAME,ANDNUMBER: t.. IG't:.011W / R6-\\ 9D\ l\- ()bd-
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State:NC County/parish/borough: Caldwell City: Lenoir 
Center coordinates of site (latllong in degree decimal format): Lat. 35.9238° N, Long. 81.4975° :W. 

Universal Transverse Mercator: 
Name of nearest waterbody: UT to Lower Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name ofwatershed or Hydrologic Unit Code (HUC): 030501010701 
lit. Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
@f Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL TIIAT APPLY): 
Jl!i[ Office (Desk) Determination. Date: [)-!'-!- I'-/ 
~ F1eld Detennmatwn. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There '@1\'ijijj "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. tRequiredJ 

B!J Waters subject to the ebb aod flow of the tide. 
\21 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There 1\iJiE "waters of the U.S." within Cleao Water Act (CWA) jlirisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a . .Indicate presence of waters of U.S. in review area (check all that apply): 1 

f!Il TNWs, including territorial seas 
B!J Wetlands adjaceot to TNWs 
181 Relatively permanent waters' (RPWs) that flow directly or indirectly into TNWs 
J33. Non-RPWs that flow directly or indirectly into TNWs 
I:EI Wetlaods directly abutting RPWs that flow directly or indirectly into TNWs 
[] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
l[f Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
'CJl Impoundments of jurisdictional waters 
fi31. Isolated (interstate or intrastate) waters~ including isolated wetlands 

b. IdentifY (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 5000 tinear feet: 3width (ft) and/or acres. 
Wetlands: 4 acres. 

c. Limits (boundaries) of jurisdiction based on: ii.~~7!WJ![~Iill!l!i~'M~i.\l!~l 1\-- b /.tVJ M 
Elevation of established OHWM (ifknowo): 

2. Non-regulated waters/wetlands (check if applicable):3 

lli]. Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section ill below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section ill. F. 
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SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resoUrce is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections DI.A.1 and 2 
and Section ill.D.l.; otherwise, see Section m.B below. 

l. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non~navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year~round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictiona1. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section Ill.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Secti<m III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA .regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

lithe waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all ofits adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ID.B.l for 
the tributary, Section lli.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: liibk::Lil~ 
Drainage area: i)~'451i:l4~,i 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly i~!? TNW" 
0 Tributary flows through liitllfJ:ti~l tributaries before entering TNW. 

Project waters are · river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are , aerial (straight) miles from TNW. 
Project waters are . ·aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: NO. 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

+Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tr:ibutaty b, which then flows into TNW . 
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(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 2 feet 
Average depth: 0.2 feet 
Average side slopes: ffi4l\ifll§l 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks). 
Presence of run/riffie/p??_~ .. ~~mplexes. Explain: WEAK. 
Tributary geometry: !!it~l\;i~~ 
Tributary gradient (approximate average slope): 3% 

(c) Flow: 
Tnbutary provides for: !itl\i\'!91~1 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: ~~i"1Jli~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: R~~jt?i~~~t. Characteristics: 

Subsurface flow: ~~~k;{ij~j. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
D changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of 'Mack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
G'ft High Tide Line indicated by: ® Mean High Water Mark indicated by: 

a oil or sewn line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: TURBID; 
Identify specific pollutants, if known: SEDIMENT. 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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(iv) Biological Characteristics. Channel supports (check aU that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findiogs: . 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non~TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flcr\~.~~lationship with Non-TNW: 
Flow is: J.>!~J!''!i!~t. Explain: 

Surfuce flow is: i.'!cl<[!';l~ 
Characteristics: 

Subsurface flow: J.>!~RW~I. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by bertn!barrier. Explain: 

Project 
Project 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate appr~ximate l~cation of wetland as within the ~il~~l~J floodplain. 

(il) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identity specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): . 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findiogs: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if •!!:)') 
All wetland(s) being considered in the cumulative analysis: :Jff~i~>~~,t 
Approximately ( ) acres in total are being considered in the cumulative analysis. 
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For each wetland, specify the following: 

Directly abuts? CYJN) Size (in acres) Directly abuts? lYJN) Size fin acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by th·e tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent. wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non~RPW that has no adjacent wetlands and flows directly or indirectly into TN\Vs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section Ill.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!ZI. TNWs: linear feet width (ft), Or, acres. 
ITJ Wetlands adjacent to TNWs: acres. 

2. RPWs that Dow directly or indirectly into TNWs. 
Jm Tributaries ofTNWs where tributaries typicalJy flow year~round are jurisdictionaL Provide data and rationale indicating that 

tributary is perennial: DWR stream form. 
lZ] Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section ID.B. Provide rationale indicating that tributary flows 
seasonally: 
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Provide estimates for jurisdictional waters in the review area (check all that apply): 
I:EiJ Tributary waters: 5000 linear feet 4 width (ft). 
[41 Other non-wetland waters: acres. 

Identity type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
JDl Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section IU.C. 

Provi4e: estimates for jurisdictional waters within the review area (check all that apply): 
@ Tributary waters: linear feet width (ft). 
[1 Other non-wetland waters: acres. 

IdentiJYtype(s) of waters: 

4. Wetlands directly abutting an RPW that tlow directly or indirectly into TNWs. 
1!1 Wetlands directly abut RPW and thus are jurisd.ictional as adjacent wetlands. 

ii?Sil Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting ao RPW: tlow directly into pRPW. 

[ill Wetlands directly abutting an RPW where tributaries typically flow "seasonally."· Provide data indicating that tributary is 
seasonal in Section UJ.B and rationale in Section Ill.D.2, above. Provide rationale indic:iting that wetland is-directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 4 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
E1il_: Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
[J Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data- supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres, 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
{§ill Demonstrate that impoundment was created from ''waters of the U.S.," or 
.fil Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
frll· Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [JNfERSTATE OR INTRA-STATE! WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

E;2J, which are or could be used by interstate or foreign travelers for recreational or other purposes. 
[ig: from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
E£l Interstate isolated waters. Explain: 
ml} Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section UT.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
rel'iew consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos . 
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Provide estimates for jurisdictional waters in the review area (check all that apply): 
~:!ill Tributary waters: linear feet width (ft). 
g{ Other non-wetland waters: acres. 

Identify type( s) of waters: 
§ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
m£1 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
E7lJ Review area included isolated waters with no substantia] nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

ffil Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
§ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the :MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture)~ using best professional 
judgment (check all that apply): 
fl1l Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
§ Lakes/ponds: acres. 
I;J Other non-wetland waters: acres. List type of aquatic resource: 
!ZEf Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
Ell! Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
ffi Lakes/ponds: acres. 
l2§l Other non-wetland waters: acres, List type of aquatic resource: 
E'Ef Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
J:iill Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
IEJ: Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

1£1 Data sheets prepared by the Corps: 
GZl Corps navigable waters' study: 
BJ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
§ USGS 8 and 12 digit HUC maps. 

till U.S. Geological Survey map(s). Cite scale & quad name: 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: 
lliU National wetlands inventory map(s). Cite name: 
§1 State/Local wetland inventory map(s): 
E'Ef FEMA/FIRM maps: 
§ 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[] Photographs:§ Aerial (Name & Date): 

or§ Other (Name & Date): 
lEJ' Previous detennination(s). File no. and date of response letter: 
fTII: Applicable/supporting case law: 
liJil Applicable/supporting scientific literature: 
§ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngineers 

lbis form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 28, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01526, Macfie Holdings, LLC I Attn.: 
Cody Macfie 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Transylvania City: Brevard 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.221392 N, 
82.743641 w 
Universal Transverse Mercator: 
N arne of nearest water body: UT to Nicholson Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad (06010105) 
Jm Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
I) Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and arc recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
lil!!l Office (Desk) Determination. Date: March 28, 2014 
(!!lfl Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

E2JI 
00 

"navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

1bere ~~"waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

rnJ' TNWs, including territorial seas 
rn! Wetlands adjacent to TNWs 
m¥}_ Relatively permanent Waters2 (RPWs) that flow directly or indirectly into TNWs 
@]- Non-RPWs that flow directly or indirectly into TNWs 
nffiJ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Jm1 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
mi Impoundments of jurisdictional waters 
IIDll: Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1205linear feet: 2-8 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~J!lJlil[]!il!1!J\ll~t\IU~~~~l 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

llliil Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section JII.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections ID.A.l and 2 and Section JIJ.D.l.; otherwise, see Section lli.B below. 

1. TNW 
IdentifY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-.-ound (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section lii.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TN\V: 

inches 
inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through lf~l§~ tributaries before entering TNW. 

Project waters arc river miles from TNW. 
Project waters arc river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: IJ@~!!l!!~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: t'j}ll1\ll\,\Wi 
Tributary gr~dient (approximate average slope): % 

(c) Flow: 
Tributary provides for: f:!~l!ii!l!~~ 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: !fli~l§i!il~~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: l!fimmlll!i~ii. Characteristics: 

Subsurface flow: ;gJf~f~~l Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all !hat apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWlVL 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

D High Tide Line indicated by: D Mean High Water Mark indicated by: 
0 survey to aVailable datum; D oil or scum line along shore objects 

D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 

D physical markings; 
D vegetation lines/changes in vegetation types. 

D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 

characteristics, etc.). Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitatfor: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
0 Other environmentally-sensitive species. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break 
7lbid. 



D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN\V 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: l!flll!i1\lim. Explain: 

Surface flow is: )J]~Jlllfjj 
Characteristics: 

Subsurface flow: IJlt!!a. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Detem1ination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D FishJspawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~!ti100!1il 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? (Y /N) Size (in acres) Directlv abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size Cin acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TN\V. For each ofthe following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TN\V. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 



nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Gui-debook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent-wetlands (if any), have the capacity to cany pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and Jifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to tradster nutrients and 

organic carbon that support downstream foodwcbs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above lis£ of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itscl( then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination -with all of its adjacent wetlands, then go to Section JILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section Jll.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
l!ilil TNWs: linear feet width (fi). Or. acres. 
!Jllll Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: UT to Nicholson Creek exhibits indicators of ordinary high water marks 
(OHWM) including developed bed and bank, scour, presence of aquatic life, presence of litter and debris, 
destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. Perennial 
flow has been observed by Corps representatives during numerous visits to the Brevard, North Carolina 
vicinity. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ill:! Tributary waters: 1205 linear feet 2-8 width (ft). 
HEn Other non-wetland waters: acres. 

Identify type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. m Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant 
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
@I Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and tlms are jurisdictional as adjacent wetlands. 
".. ISB: Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 

8See Footnote# 3. 



directly abutting an RPW: 

ll!tJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
;&§ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictional. 
Data supporting this conclusion is provided at Section lii.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
1m Wetlands adjacent to such waters, and have when considered in combination 'With the tributary to which they are 

adjacent and 'With similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section HI. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
1!1 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
~ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y): 10 

miJ which arc or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
nm: which are or could be used for industrial purposes by industries in interstate commerce. 
J!B Interstate isolated waters. Explain: . 
1rnl Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
fOOl Tributary waters: linear feet width (ft). 
l!¥ll Other non-wetland waters: acres. 

Identify type(s) of waters: 
H:a Wetlands: acres. 

F. NON-JuRISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
1m If potential wetlands were assessed 'Within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
till Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
1m Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet 'Width (ft). 
Iii Lakes/ponds: acres. 
f:i£1 Other non-wetland waters: acres. List type of aquatic resource: 
E5l Wetlands: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction .1<0/lowing 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
fm Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~ Lakes/ponds: acres. 
fEm Other non-wetland waters: acres. List type of aquatic resource: 
_flml Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant! consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant! consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

!,.;,. Data sheets prepared by the Corps: 
L.2J Corps navigable waters' study: 
lffill U.S. Geological Survey Hydrologic Atla...;;: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

l£l] U.S. Geological Survey map(s). Cite scale & quad name: Brevard. 
f£1 USDA Natural Resources Conservation Service Soil Survey. Citation: Brevard County NC. 
'IB2J National wetlands inventory map(s). Cite name: 
(ijjil State/Local wetland inventory map(s): 
(ijjil FEMAIFIRM maps: 
Hllil 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
(ijjil Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
filii Previous detennination(s). File no. and date of response letter: 
!iliil Applicable/supporting case law: 
ELf Applicable/supporting scientific literature: 
~ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 12,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01949, Boulevard Development Group, 
LLC 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Buncombe 
Center coordinates of site (lat/long in degree decimal fommt): 
-82.555695 

Universal Transverse Mercator: 
Name of nearest waterbody: Reed Creek 

City: Asheville 
Latitude & Longitude in Decimal Degrees: 35.601107, 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): French Broad River 06010105 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
mJ: Check if other sites (e.g., offsitc mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD fonn. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~iii!]. Office (Desk) Determination. Date3-12-2014 
Jlill Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

Tbere 'E•)l; "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 
329) in the review area. [Required] 

fl!ll Waters subject to the ebb and flow of the tide. 
Bll{ Waters arc presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required) 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

n:ll TNW s, including territorial seas 
l@i1 Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
§: Non-RPWs that flow directly or indirectly into TNWs 
IZ!I Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
mf Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Iii Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
ifil Impoundments of jurisdictional waters 
If Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 140 linear feet: 10 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: li!mm!!ill!li!!;]!im!!lllil! 
Elevation of established OHWM (ifknovm): 

2. Non-regulated waters/wetlands (check if applicable): 3 

ill Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections UI.A.l and 2 and Section m.D.l.; otherwise, see Section III.B below. 

l. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
T~, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section IILD.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with aT~. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section ll.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section m.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW · 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through f:!~\fll!~! tributaries before entering TNW. 

Project waters are river miles from 1NW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: l!il!!lfi!!i![!. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence ofrun/riffle/po()_I~:omplexes. Explain: 
Tributary geometry: ~~~lm 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: l!!i~J~'J!~ 
Estimate average number of flow events in review area/year: m!flll~ 

Describe flow regime: 
bthcr information on duration and volume: 

Surface flow is: l!!!ll1i!ilil~- Characteristics: 

Subsurface flow: fg~~- Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

I!!!J High Tide Line indicated by: I!!!J 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OH\VM has been removed by development or agricultural practices). \Vhere there is a break in tl1e OHWM that is 
unrelated to tl1e waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of :flow above 
and below the break 
7Tbid. 



D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
W ctland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !lil\l!i!il!§;l Explain: 

Surface flow is: li~ltft'f~ 
Characteristics: 

Subsurface flow: Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination withNon-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within thef,{~~~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D V cgetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an~)_ 
All wetland(s) being considered in the cumulative analysis: kfi11JIJ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y /Nl 

Sununarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proxi~ity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to 1NWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such a<> feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section Ill.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~ 1NWs: linear feet width (ft), Or, acres. 
i.f Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
;I{ Tributaries of1NWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Reed Creek is a blue line stream on the USGS topographic map, NC
Asheville Quad which in North Carolina means it flows more than 3 months out of the year making 'it a perennial 
stream. It also supports aquatic life. 

Tributaries of1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

_Pr~)Vide estimates for jurisdictional waters in the review area (check all that apply): 
Jll!il Tributary waters: 140 linear feet 10 width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
I§ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a 1NW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 

8See Footnote# 3. 



6§!J Other non-wetland waters: acres. 
IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly intO: TNWs. 
fii _\V~tlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

mll Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

DEJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directlY or indirectly into TNWs. 
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
II Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
D_ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
m1 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

Iii which are or could be used by interstate or foreign travelers for recreational or other purposes. 
Jm_ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Jil which are or could be used for industrial purposes by industries in interstate commerce. 
Jm Interstate isolated waters. Explain: . 
lil! Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
lil!. Tributary waters: linear feet width (ft). 
mJl Other non-wetland waters: acres. 

Identify type(s) of waters: 
mJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
llml If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
lfijl Review area included isolated waters with no substantial nexus to inter·state (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

mJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Jm Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining C\VA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
IviBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
mJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Iii Lakes/ponds: acres . 

. 
_il Other non-wetland waters: acres. List type of aquatic resource: 
Ill Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
ll Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
1.11 Lakes/ponds: acres. 
:fOOl Other non-wetland waters: acres. List type of aquatic resource: 
fil! Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
If Data sheets prepared/submitted by or on behalf of the applicanVconsultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

1m Data sheets prepared by the Corps: 
1m Corps navigable waters' study: 
B!!l U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

llii\l U.S. Geological Survey map(s). Cite scale & quad name:NC-Asheville. 
Ji1.il USDA Natural Resources Conservation Service Soil Survey. Citation: 
iii National wetlands inventory map(s). Cite name: 

I~M~-,. State/Local wetland inventory map(s): 
~ FEMA/FIRM maps: m 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 

Jl Photographs: D Aerial (Name & Date): 
or D Other (Name & Date): 

I Previous detennination(s). File no. and date of response letter: 
" Applicable/supporting case law: 

IIJ Applicable/supporting scientific literature: 
til Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION ~"ORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (lat/long in degree decimal format): Lat. 35.247937° ~, Long. -80.817720° iij';. 

Universal Transverse Mercator: 
Name of nearest waterbody: Little Sugar Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Sugar Creek 
Name of watershed or Hydrologic Unit Code (HUC): 03050103- Catawba 
-~: Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
miDi Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD fonn. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
l¥ll: Office (Desk) Determination. Date: 
II! Field Detennination. Date(s): January 8, 2013 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION m' JURISDICTION. 

There ~rJ:ilfg "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CPR part 329) in the 
review area. [Required] 

iJ.j Waters subject to the ebb and flow of the tide. 
trill: Waters are presently used, or have been used in the past, or may be susceptible for usc to transport interstate or foreign commerce. 

Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There~~~ "waters oft he US." -within Clean Water Act (CWA) jurisdiction (as defined by 33 CPR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

mll. TNWs, including territorial seas 
~. Wetlands adjacent to TNWs 
Jm. Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
filU Non-RPWs that flow directly or indirectly into TNWs 
~. Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
frJa Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
!®J Wetlands adjacent to non-RPWs that flow directly or indirectly into TN\Vs 
~ Impoundments of jurisdictional waters 
lli£1. Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 340 linear feet: 6' width (ft) and/or 0.046 acres. 
Wetlands: acres. 

c. Limits {boundaries) of jurisdiction based on: ~~!ii.~·j'~ij~¥f::~:YX:Qft~ 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

@ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTION III: CW A ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, complete 
Section UI.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TN\V, complete Sections III.A.l and 2 
and Section IIJ.D.t.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting dctem1ination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (TIIAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-na\igable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TN\V, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD ·will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lll.B.l for 
the tributary, Section TII.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section Ili.C below. 

1. Characteristics of non-TNW s that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: ~_gf~,,~-:-::.-:' 
Drainage area: ~i~-~J;f~S: 
Average annual rainfall: 
Average arumal snowfall: 

inches 
inches 

(ii) Physical Characteristics: 
(a) Relationship w:ith TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through ~~~:.J;l'!~'t tributaries before entering TNW. 

Project waters are ' ·river miles from TN\V. 
Project waters are ' river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are ' aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, ifknown: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties "\Vith respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: l!{~WJ~~t. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/l?.?.O,,l .. c.?~plexes. Explain: 
Tributary geometry: J!tilFk~!il 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~l~l£t~j~~ 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: (g!.~JS~~[~,! 
Describe flow regime: Baseflow is confined to the pools only and not connected by riffles. 

Other information on duration and volume: 

Surface flow is: [N~ii!pJfit. Characteristics: 

Subsurface flow: i{~.lf~l~l Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaflitter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to detennine lateral extent of CWAjurisdiction (check all that apply): 
CJ High Tide Line indicated by: CJ Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the water body's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Tbid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or senre as state boundaries. Explain: 

Surface flow is: n.(~.~fJii!~i 
Characteristics: 

Subsurface flow: Rl~Ji?Jit(~f Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by bermfbanier. Explain: 

(d) 
,,,' .. river miles from TNW. 
·aerial (straight) miles from TNW. 

of wetland as within the ;e:)'~~i)J'$l floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an~) 
All wetland(s) being considered in the cumulative analysis: ~~i~{St 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (Y /N) Size Cin acres) Directly abuts? (Y/N) Size Cin acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TN\V. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TN\Vs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spa'\¥lling, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwcbs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TMVs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section lll.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section Ili.D: Man-made stormwater wetlands adjacent to the RPW are separated by a rip-rap apron but overflow directly into the 
RPW. 

D. DETERMINATIONS m' JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~- TNWs: linear feet width (ft), Or, acres. 
Jl. Wetlands adjacent to TN\Vs: acres. 

2. RPW s that flow directly or indirectly into TNW s. 
[8J Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale indicating that 

tributary is perennial: See attached NCDWQ Stream lD form. 
IJEI. Tributaries ofTNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are 

jurisdictional Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: See attached NCDWQ Stream ID form. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
~- Tributary waters: 340 linear feet 6 -width (ft). 
{f:f:i Other non-wetland waters: acres. 

ldentifytype(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
Li! Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section lll.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
I:2J. Tributary waters: linear feet width (ft). 
Jl!l Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNW s. 
Jii Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

~. Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

IiJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributruy is 
seasonal in Section Ill.B and rationale in Section lll.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: See attached NCDWQ Stream JD form for evidence indicating that the tributary typically flows 
"seasonally". The wetlands on-site arc located within diffuse channel locations where there are is no channel bed and 
only drainage patterns. Where the wetlands end the seasonal RPW perpetuates. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[i] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and -with similarly situated adjacent wetlands, have a significant nexus -with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
NEJ. Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TN\V are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional watcrs.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
[Qj: Demonstrate that impoundment was created from "waters of the U.S.," or 
JJID. Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
B) Demonstrate that water is isolated -with a nexus to commerce (see E below). 

E. ISOLATED (INTERSTATE OR INTRA-STATE( WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

{]], which are or could be used by interstate or foreign travelers for recreational or other pmposes. 
!¥] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
rm: which are or could be used for industrial purposes by industries in interstate commerce. 
Gl] Interstate isolated waters. Explain: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



[ffl Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
1241: Tributary waters: linear feet width (ft). 
l~l Other non-wetland waters: acres. 

Identif)rtype(s) ofwaters: 
.([] Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
JID' If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
tmJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

f!: Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
!Ell Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MER 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
[EEl, Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
mlJ: Lakes/ponds: acres. 
[13: Other non-wetland waters: acres. List type of aquatic resource: 
821; Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
[El Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Uli Lakes/ponds: acres. 
~Jil. Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (checb: all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Kirnley-Horn & Assoc. 
mJ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

Em Data sheets prepared by the Corps: 
rr1J_ Corps navigable waters' study: 
IE) U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

[gl- U.S. Geological Survey map(s). Cite scale & quad name: Charlotte East; 1:24,000. 
I1$1: USDA Natural Resources Conservation Service Soil Survey. Citation: Mecklenburg County SSURGO Soils. 
[fill National wetlands inventory map(s). Cite name: 
USJ: State/Local wetland inventory map(s): 
~ FEMA/FIRM maps: FEMA FIRM Map#: 37104555001; Effective Date: March 2, 2009. 
[ffi: 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
r:w· Photographs: IZJ Aerial (Name & Date): 2012 Mecklenburg County Aerial Photography. 

or~ Other (Name & Date): Site photographs (January 8, 2013). 
_usa Previous deterrnination(s). File no. and date of response letter: 

J!.~-~"-·;_'_-:.: Applicable/supporting case law: 
IZi\J Applicable/supporting scientific literature: 
Jm)~ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section TV of the JD Fonn Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: .{ f} vJ -.;( 0/ J- O:l./ CJ if 
ASHEVILLE REGULATORY FIELD OFFICE 
US Army Corps of Engineers 
151 Patton Avenue, Room 208 
Asheville, North Carolina 28801-5006 

Applicant: 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Brookmeade 
State:NC County/parish/borough: Union City: Wesley_~hapel 
Center coordinates of site (lat/long in degree decimal format): Lat. 34.9742 ° N], Long. 80.7071° \¥.. 

Universal Transverse Mercator: 17 
Name of nearest waterbody: East Fork Twelvemile Creek 

Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): 03050103: Lower Catawba 
1.81 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
[]; Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD fonn. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[]i Office (Desk) Detennination. Date: 
ll8]' Field Determination. Date(s): 09/05/13 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~i'iiQ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

OJJ\ Waters subject to the ebb and flow of the tide. 
IE]: Waters are presently used, or have been used in the past, or may be susceptible for usc to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There~;;: "waters oft he U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Requirecij 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

01 TNWs, including tenitorial seas 
[33! Wetlands adjacent to TNWs 
[gli Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
l§li Non-RPWs that flow directly or indirectly into TNWs 
[§] Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
12]i Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
l&l Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
JZI Impoundments of jurisdictional waters 
(£J, Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: (+/-) 2252 Jioear feet: width (ft) and/or 0.365 acres. 
Wetlands:(+/-) 0.055 acres. 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lll below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 



c. Limits (boundaries) of jurisdiction based on: i9$7:_J>eiiii~itii0ll;·M~nllat 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

§- Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Areas of the site with contour crenulations were assessed and determined not to contain all three parameters 
of a jurisdictional wetland or jurisdictional RPW indicators, based on field determinations applying the 1987 Wetland 
Delineation Manual, Eastern Mountain and Piedmont Regional Supplement, OHWM, and stream evaluation data 
forms. 

3 Supporting documentation is presented in Section III. F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section 111.0.1.; otherwise, see Section III.B below. 

I. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section IU.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section lii.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lll.B.l for 
the tributary, Section lll.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section Ill.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 873362 (entire_drainage) ac_t~_$_ 
Drainage area: ~ 10 ( +/-) ::ii;~F~·S: 
Average annual rainfall: ~ 43 inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
[8] Tributary flows through 2; tributaries before entering TNW. 

Project waters are ~~;~9- ~:~C: miles from TNW. 
Project waters are ~?~;t~_r:;le$~j river miles from RPW. 
Project waters are ~~JJf'~_erial (straight) miles from TNW. 
Project waters are ltf(Q~fi~¥'~)] aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: Seasonal RPW D and Perennial RPW E, flow into East Fork Twelvemile Creek off-site, 

which flows into Twelvmile Creek, which flows directly into the Catawba River (TNW). 

4 
Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 

West. 
5 Flow route can be described by identifYing, e.g., tributary a, which ±lows through the review area, to flow into tributary b, which then flows i11to TNW. 



Tributary stream order, if known: 1st. 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: [g) Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: (+I-) 3-6 feet 
Average depth: 1-2 feet 
Average side slopes: ~-::-f. 

Primary tributary substrate composition (check all that apply): 
1ZJ Silts IZ] Sands 
IZJ Cobbles IZ] Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: Few present. 
Tributary geometry: M''flffid~~\!\'g 
Tributary gradient (approximate average slope): 0-2% 

(c) Flow: 
Tributary provides for: -gj~~i$~-

0 Concrete 
D Muck 

Explain: Generally stable. 

Estimate average number of flow events in review area/year: :itf(;OF{~:.f~_iij'ef.) 
Describe flow regime: Perennial RPW D flows year round. 

Other information on duration and volume: 

Subsurface flow: Ul,lkft:O)VD;. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
1ZJ Bed and banks 
IZ] OHWM6 (check all indicators that apply): 

[g) clear, natural line impressed on the bank [g) the presence of litter and debris 
[8] changes in the character of soil [g) destruction of terrestrial vegetation 
D shelving [g) the presence of wrack line 
D vegetation matted down, bent, or absent [8] sediment sorting 
[8] leaf litter disturbed or washed away [8] scour 
[8] sediment deposition [8] multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
Q' High Tide Line indicated by: D Mean High Water Mark indicated by: 

0 oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is dear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: Local watershed is dominated by agriculture. Water quality appears good at time of survey. 
Identify specific pollutants, if known: None identified. 

6A natural or man-made discontinuity in the OHWM docs not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is wn·elated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators oftlow above and below the break. 
7Ibid 



(iv) Biological Characteristics. Channel supports (check all that apply): 
1:8] Riparian corridor. Characteristics (type, average width): forested,~ 150'. 
1:8] Wetland fringe. Characteristics: Adjacent headwater wetland "Y/Z". 
[8] Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
1:8] Aquatic/wildlife diversity. Explain findings: Channel may support macroinvertebrates, fish, and amphibians. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size:(+/-) 0.055 acres 
Wetland type. Explain:Headwater wetland. 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: No. 

Surface flow is: ¢0~6.hcif 
Characteristics: 

: Explain: May flow seasonally and/or during rain events and discharge in pRPW D. 

Subsurface flow: U#iro9W:i. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adiacency Determination with Non-TNW: 
D Directly abutting 
[8] Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
1:8] Separated by berm/banier. Explain: Wetland Y /Z is seperated by an area which WdS previously ponded and has 

now filled in. This currently prevents it from flowing into Perennial RPW D. 

(d) 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: Water color appeared clear with iron oxidizing bacteria. 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
1:8] Riparian buffer. Characteristics (type, average width):Forested, > 100' +/-. 
1:8] Vegetation type/percent cover. Explain: hydrophytic, >50%. 
[8] Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
1:8] Aquatic/wildlife diversity. Explain findings:Wetland may provide habitat for amphibians, reptiles, and other wildlife. 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: l 
Approximately ( ~ 0.055) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) 
WTLD Y/Z(N) 

Size (in acres) 
0.055 

Directly abuts? (Y/N) Size (in acres) 

Summarize overall biological, chemical and physical flUlctions being pertbnned: Above wetland and the adjacent 
jurisdictional RPW provides habitat for herpetofauna and macroinvertebmtcs. This wetland has the capacity to provide nutrients 
and organic carbon to downstream foodwebs. The wetland provides flood storage during rain events and ground water recharge 
during dry periods. The wetland also traps and filters pollutants before reaching RPW's that flow to Rocky River (TNW). 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwcbs? 
• Does the tributary, in combination with its adjacent Wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus flndings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: A significant nexus is present between the adjacent wetland Y/Z, downslope perennial RPW D, and the TNW. A 
previously ponded and now filled in area is the only separation for surface water to flow to perennial RPW D. This barrier is the 
only separation for the wetland surface waters to flow to downslope RPW1s (either seasonally, or during rain events), which flow 
into East Fork ofTwelvemilc Creek, which flows into Twelvemile creek, which flows into the Catawba River (TNW). The 
adjacent wetland has the capacity to reduce pollutants through vegetation filtering, and reduce flooding by providing storage before 
reaching the TNW. In addition, this wetland provides recharge to the RPW during dry climate conditions. The RPW to which it 
flows has the capacity to carry pollutants and/or flood waters from the wetland to the TNW. The wetland and RPW also have the 
capacity to transfer nutrients and organic carbon to downstream foodwebs. These features also provide habitat for amphibians and 
other wildlife. 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
[J TNWs: linear feet width (ft), Or, acres. 



llL] Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[igf: Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Perennial RP\V's D and E were observed to have geomorphology, biology and hydrologic flow 
characteristics consistent with perennial streams. The channels have observed flows, clear bed and banks, rnacroinvertebrates, 
substrate sorting, and fish. See NC DWQ Stream Reach Evaluation Fonn _PerRPW El (typical). 

E] Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributaryt1ows 
seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
12J. Tributary waters: +/- 2252linear feet 3-6 width (ft). 
0: Other non-wetland waters: acres. 

Identify type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
[l Waterbodythat is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section lll.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
1I]i Tributary waters: linear feet width (ft). 
Oi Other non-wetland waters: acres. 

Jdentifytypc(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
CJ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section Ill.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

[] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III. B and rationale in Section flt.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
t8Ji Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area:(+/-) 0.055acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
li] Demonstrate that impoundment was created from "waters of the U.S.," or 
tBJ: Demonstrate that water meets the criteria for one ofthe categories presented above (1-6), or 
[J Demonstrate that water is isolated with a nexus to commerce (see E below). 

8Sce Footnote# 3. 
9 To complete the analysis refer to the key in Section JILD.6 of the Instructional Guidebook. 



E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

m which are or could be used by interstate or foreign tmvelcrs for recreational or other purposes. 
@2); from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
11§! which are or could be used for industrial purposes by industries in interstate commerce. 
1&4i Interstate isolated waters. Explain: 
lEI! Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
lEI! Tributary waters: linear feet width (ft). 
J!!a! Other non-wetland waters: acres. 

Identity type( s) of waters: 
~! Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
lmi If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
Eill! Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

~l Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
l@Ji Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
fiictors (i.e., presence of migratory birds, presence of endangered species, use of water for inigated agriculture), using best professional 
judgment (check all that apply): 
~~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
mJ] Lakes/ponds: acres. 
lill3i Other non-wetland waters: acres. List type of aquatic resource: 
Ell! Wetlands: acres. 

Provide acreage estimates fOr non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jmisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
liliiiJ Lakes/ponds: acres. 
Em] Other non-wetland waters: acres. List type of aquatic resource: 
li]' Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
fl1 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

~.~ .•.•.... ·. ·.:.. g~~:~:~i~~~~~:~;;, t:~~rps 
""' U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

lli!lli U.S. Geological Survey map(s). Cite scale & quad name:! :24K- Waxhaw (NC) quad. 
~: USDA Natural Resources Conservation Service Soil Survey. Citation:Natural Resources Conservation Service 
Web Soil Survey URL: http://websoilsurvey.nrcs.usda.gov. 
mJ: National wetlands inventory map(s). Cite name: 

10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
12?1 Photographs: 12?1 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
0 Other infonnation (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JUIUSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by fOllowing the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE }'OR APPROVED JURISDICTIONAL DETERMINATION (JD): October 23,2013, JD Form 
updated 12/09/2013 

B. 

c. 

D. 

DlSTlUCT OFFICE, .FILE NAME, AND NlJMBER:Ashevil!ARegula.A_ory Office~ ~1oorcsville Industrial Park (MIP),-~:xpf!_nsion 
C S S'AW- Kq- V-1 VO..VI 1-\!l<n I+ OO\i-e.v- <-\-- ~s~ ot_ '11M'S, -'-iitC. 

PROJECT LOCATION AND BACKGROUND INFORMATION: MIP Expansion S-1 and S-2 .-..., 0 i'::,-O~ $,;t, 
State: North Carolina County/parish/borough: Iredell City:_ Mooresville __ _ C1 \ 

Center coordinates of site (lat/long in degree decimal format): Lat. 35.618660° ~,Long. -80.778307° W-
Universal Transverse Mercator: 17 S 520077 .08m E, 3941673.67m N 

Name of nearest waterbody: Back Creek 
Name of nearest Traditional Navigable Water (INW) into which the aquatic resource flows: Lake Norman 
Name of watershed or Hydrologic Unit Code (HUC): South Yadkin 03040102 
~ Check if map/diagram of review area and/or potential jurisdictional areas isiare available upon request. 
;lillil Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated v.ith this action and are recorded on a different JD 

fOrm. 

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL TlL<\T APPLY): 
:@!: Office (Desk) Determination. Date: 
1lEJ Field Detemination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF .IIJRISDICTION. 

There ~\]1ii;';! "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFRpart 329) in the review area. 
[Requiredj 

ffl Waters subject to the ebb and tlow of the tide. 
£81 Waters are presently used, or have been used in the past, or may be susceptible tOr use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF .JURISDICTION. 

'There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

l. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

Eill( TNWs, including territorial seas 
t.ffil Wetlands adjacent to TNWs m Relatively pemanent waters2 (RPWs) that flow directly or indirectly into INWs 
~ Non-RPWs that flow directly or indirectly into INWs m Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
tlEI Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into INWs 
00- Wetlands adjacent to non-RPWs that tlow directly or indirectly into TN\Vs 
W' Impoundments of jurisdictional waters 
I@] Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 200 linear feet: 2' (S-1) 20' (S-2)width (ft) and/or 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: [llJ[~i~j!i]!(~~!f4]!~~,g~iliJ 
Elevation of established OIIWJ\1 (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

acres. 

m} Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section HI below. 
2 For purposes of this form, an RPW is defined as a tributary ihat is not a TNW and that typically flo\VS year-round or has continuous flow at least "seasonally" (e.g_, 
typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



SECTION IIJ, CWA ANALYSIS 

A. TNWs AN"D WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TJ\Ws and wetlands adjacent to TNWs. If the aquatic resource is a TN\V, complete Section 
III.A.l and Section ill.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections lll.A.l and 2 and Section 
ID.D.l.; othenvisc, see Section lll.B below. 

1. TNW 
IdentifY INW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to Tl\TW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLA.,'IDS (IF A.,'IY)' 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTN\Vs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section lll.D.4. 

A wetland that is adjacent to but that does not directly abut an RP\V requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a .JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has ad.iacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, fOr analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the J]) covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section ID.B.2 for any 
onsite wetlands, and Section TIJ.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section Ill.C below. 

1. Characteristics ofnon-TN\Vs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 

6a~ershed size: ,l·ft~fil 
ramage area: S§!JM~;M.J~ 

Average annual rainfall: 4 7 inches 
Average annual snowfall: 9.1 inches 

Physical Characteristics: 
(a) Relationship with TNVI: 

0 Tributary flows directly ir1_to .TNW. 
0 Tributary flows through ~£~~l§J: tributaries before entering TNW. 

Project waters are 
Project waters are 
Project waters are 

miles from TNW. 
miles from RPW. 

Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, ifknown: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

4 Note that the Instmctional Guidebook contains additional information regarding swales, ditches, -washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
A vcragc depth: . fee~ 
Average side slopes: ~~~j{:itjJ~!-

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary conditioulstabilit:y [e.g., highly eroding, sloughing banks]. 
Presence of run/riffie/J??Ol complexes. Explain: 
Tributary geometry: !1~~'t!JJ§! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~!~~!il1~ 

D Concrete 
0Muck 

Explain: 

Estimate average number of Dow events in review area/year: 'f[~~l'J·~~f! 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Jjji~Q(;i1!. Characteristics: 

Subsurface flow: 'g~~J,ilj~J. Explain fmdings: 
0 Dye (or other) test performed: 

Tributary has (check allthal apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natmalline impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 
0 water staining 
D other (list): 

D Discontinuous OH\VM.7 Explain: 

D the presence of litter and debris 
D destruction of terrestrial vegetation 
0 the presence of wrack line 
D sediment sorting 
D scour 
0 multiple observed or predicted flow events 
0 abrupt change in plant community 

If factors other than the OHWM were used to detennine lateral extent ofCWA jurisdiction (check all that apply): 
High Tide Line indicated by: ELf Mean High Water Mark indicated by: 
D oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) D physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

6 A natural or man-made discontinuity in the OJI\VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OH\VM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands ad.iaccnt to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Pro jed wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~l~JJj~!. Explain: 

Surface flow is: m~Jm~~ 
Characteristics: 

Subsurface flow: Jr,i~~fi$:~~1 Explain fmdings: 
D Dye (or oth~f}".test performed: 

(c) W ctland Adjacency Determination with Non-1NW: 

(d) 

D Directly abuttlng 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by bermfbarrier. Explain: 

Project wetlands 
Project waters 
flow is from: 

river miles from TNW. 
aerial (straight) miles from 1NW. 

oh:vetland as within the t~~jll;t:ij,!j floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fihn on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(ill) Biological Characteristics. Wetland supports (checl< all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
0 Other environmentally-sensitive species. Explain fmdings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of an wetlands adjacent to the tributary (if a«;xL,.,c,c"".c" 
All wetland(s) being considered in the cumulative analysis: !it_'ejl~_j_~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? CY/N) Size Cin acres) Directly abuts? (YIN) Size Cin acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the tlow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its ad.iacent wetlands, has more 
than a speeulative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the tlow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the 1N\V? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TN\Vs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JUIUSDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: m: TNWs: linear feet width (ft), Or, acres. 
1!1: Wetlands adjacent to TN\Vs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
mll Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale indicating that tributary 

is perennial: S-2 is mapped as a solid blue line on the USGS Topo map and scores from data sheets indicated as such. 
(!! Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 



~ Tributary waters: 100' each for S-1 and S-2linear feet2' (S-1) and 20' (S-2)width (ft). 
iffiD Other non-wetland waters: acres. 

Identity type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictionaL Data supporting this conclusion is provided at Section IlL C. 

Provide estimates iOr jurisdictional waters within the review area (check all that apply): 
Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
{2J: Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

c till!. Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
· "'" indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 

directly abutting an RPW: 

~: Wetlands directly abutting an RPWwhcre tributaries typically flow "seasonally." Provide data indicating that tributary is 
sea<>onal in Section UI.B and rationale in Section ill.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
lfl]I Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~: Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus v.ith a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section IlL C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
_12£1 Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (l-6), or 
I22J Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED (INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOJ,ATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION m· WHICH COULD AFFECT INTERSTATE COMMERCE, INCI"UDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY):10 

~ which are or could be used by interstate or foreign travelers for recreational or other purposes . 
.Im from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
m!l which arc or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
~ Other factors. Explain: 

IdentifY water body and summarize rationale supporting determination: 
P~()vide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section UI.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA UQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Other non-wetland waters: acres. 
Identify type(s) of waters: 

Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
J]J If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
lBJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
''Migratory Bird Rule" (MBR). 

mill. Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
~ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the "MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
ffiill Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
fil Lakes/ponds: acres. 
l]i Other non-wetland waters: acres. List type of aquatic resource: 
t!t Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, \Vhere such a 
finding is required for jurisdiction (check all that apply): 
{2i Non-wetland waters (i.e., rivers, streams): linear teet, width (ft). 
(21J Lakes/ponds: acres. 
fii Other non-wetland waters: acres. List type of aquatic resource: 
lliJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
{8l Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: m Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

~Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

tlTIIJ' Data sheets prepared by the Corps: 
(lilll Corps navigable waters' study: 
(Bl U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:7.5 Min. I :24000 Scale Mooresville, NC USGS Quadrangle 1993. m USDA Natural Resources Conservation Service Soil Survey. Citation:2012 USDA Web Soil Survey ofiredell County, NC. 
~ National wetlands inventory map(s). Cite name:USFWS NWI Wetlands Mapper 2013. 
liliil State/Local wetland inventory map(s): 
~ FEMAJFIRM maps:3710467800K map revised June 16,2009 and 37104668001 effective date March 18,2008. 
@} 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: [S] Aerial (Name & Date):\993, 1998,2005,2006,2008,2009,2010, and 2013. 

or~ Other (Name & Date):Site Photos Attached from August 8 and 9, 2013 and September 17, 2013. 
~ Previous dete1mination(s). File no. and date of response letter: File no. and date unknown. 
ffTh Applicable/supporting case law: 
15S[ Applicable/supporting scientific literature: 
fm Other infonnation (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINA"~-'N FORM 
U.S. Army Corps of Engineers 

'Ibis form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 19, 
2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW~RG~A,Izot4:o~!±!\ Lyle Enterprises, LTD I Attn.: Jeff 
Lyle ~ 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Haywood City: Waynesville 
Center coordinates of site (lat/long in degree decimal format): 
83.066797 w 

Latitude & Longitude in Decimal Degrees: 35.446653 N, 

Universal Transverse Mercator: 
Name of nearest waterbody: UT to Redbank Branch and Redbank Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Pigeon River 
Name of watershed or Hydrologic Unit Code (HUC): Pigeon (06010106) 
l!8l Check if map/diagram of review area and/or potential jurisdictional area.<> is/Me available upon request. 
lffi1 Check if other sites (e.g., oifsite mitigation sites, disposal sites, etc ... ) arc associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
!2]. Olllce (Desk) Determination. Date: February 19,2014 
_12E! Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

'There~~~}!~ ''navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

I@ Waters subject to the ebb and ilow of the tide. 
f1ill1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. lRequired] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

till 1NW s, including territorial seas 
liillJ Wetlands adjacent to TNWs 
~ Relatively permanent v:aters2 ~W_s) that ?ow" directly or indirectly into TNWs 
mJ Non-RPWs that flow drrectly or mdrrectly mto rNWs 
BJ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
lliij W ctlands adjacent to but not directly abutting RPW s that flow directly or indirectly into "INW s 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
ml} Impollildments of jurisdictional waters 
l2f!l Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 1800 linear feet: 2-8 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~lJ~nl~~Y:~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

_fiEi Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
1 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJAL. .<T TO TNWs 

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections ill.A.l and 2 and Section lli.D.l.; otherwise, see Section III.B below. 

l. TNW 
ldentify 1NW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section ill.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with per.ennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section lii.B.l for the tributary, Section IILB.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section IIJ.C below. 

1. Characteristics ofnon-TNWs that tlow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 

~~~:~~~s::~: ~11111 
Average annual rainfall: inches 
Average annual snmvfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TN\V. 
D Tributary flows through fi~~~!~~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles :from.INW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to INW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: J1~fmil,3ii,1. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
D Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ~J~~~~~t 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

~:~~~~~ ::e~:~ee~~:~~~~,j~l~ events in review area/year: Jl~ll!!t~];it 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Jb'~ff100K~~~- Characteristics: 

Subsurface flow: ~l~~~~~- Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators ti1at apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction ofterrestrial vegetation 
the presence of WTack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
0 Discontinuous OHWl\1C Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

[iil High Tide Line indicated by: D Mean High Water Mark indicated by: 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fishispawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OH\VM" has been removed by development or agricultural practices). Where there is a break in the OH\V:M that is 
unrelated to the waterbody's flow regime (e.g., How over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



D Aquatic/wildlife dJh•Sity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General flow Relationship with Non-TNW: 
Flow is: !:ll~Jrui- Explain: 

Surface flow is: ~l~~l!im 
Characteristics: 

Subsurface flow: jg!~JQll§l Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-'l'NW: 

(d) 

D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish! spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in. the cumulative analysis: ,ij_f~~-~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the follo'Wing: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 



a tributary and the l1, ~{).Similarly, the fact an adjacent wetland lies wh •.• d or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IlLD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILIJ: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
mill TNWs: linear feet width (ft), Or, acres. 
§I Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round arc jurisdictional. Provide data and rationale 

indicating that tributary is perennial: UT to Red bank Branch and Red bank Branch exhibit indicators of 
ordinary high water marks (OHWM) including developed bed and bank, scour, presence of aquatic life, 
presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, leaf 
litter washed away. UT to Red bank Branch and Red bank Branch are depicted as a solid blue line on the 
USGS 7.5 minute quadrangle map Hazelwood and the most current Natural Resource Conservation Service 
Soil Survey for Haywood County. Solid blue line features on these mapping conventions typically represent 
perennial streams. Perennial flow has been observed by Corps representatives during numerous visits to 
the Waynesville, North Carolina vicinity. 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
lliJi:l Tributary waters: 1800 linear feet2-8 width (ft). 
ijiill Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
mH Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a 1NW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
l§il Tributary waters: linear feet width (ft). 
(ji Other non~wetland waters: acres. 

Identify type( s) of waters: 

8See Footnote# 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

§ Wetlands directly abutting an RrW where tributaries typically How year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Jllill Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

arc adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
liJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this· conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

_As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
:biliJ Demonstrate that impoundment was created from "waters ofthe U.S.," or 
Ifill Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
[illf Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS. INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

OOJ: which are or could be used by interstate or foreign travelers for recreational or other purposes. 
fm from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
f£§1 which are or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
fi.ili] Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
liE! Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
Eral Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
IJ¥1 If potential wetlands were assessed within the review area, t11ese areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
l!!!!l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

llijj Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
mi Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
Em. Non-Wetland waters (i.e., rivers, streams): linear feet width (ft). 
Ji2il Lakes/ponds: acres. 

~To complete the analysis refer to the key in Section II1D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining C\VA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



EJ Other non-wetlan,__,_ daters: acres. List type of aquatic resource: 
[J3 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a fmding is required for jurisdiction (check all that apply): 
rnJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Ji8)' Lakes/pondS: acres. 
g) Other non-wetland waters: acres. List type of aquatic resource: 
EiJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf ofthc applicant' consultant: 
Lffi Data sheets prepared/submitted by or on behalf of the applicant' consultant. 

D Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

flliiT Data sheets prepared by the Corps: 
}2£f Corps navigable waters' study: 
!]]J U.S. Geological Survey Hydrologic Atlas: 

0 USGS NIID data. 
0 USGS 8 and 12 digit HUC maps. 

IJSl U.S. Geological Survey map(s). Cite scale & quad name: Hazelwood. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Haywood County, NC. 
£5] National wetlands inventory map(s). Cite name: 
[ill State/Local wetland inventory map(s): 
I]] FEMA/FIRM maps: 
I]] 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
I]] Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
ill Previous detennination(s). File no. and date of response letter: 
§- Applicable/supporting case law: 
fi!J Applicable/supporting scientific literature: 
E} Other information (please specify): 

B. ADDITIONAL COMMENTS TO SllPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: North Carolina County/parish/borough: Meckelnburg City: Charlotte 
Center coordinates of site (1at/long in degree decimal format): Lat. 35.157993° ~.Long. -80.845517° ~-

Universal Transverse Mercator: 
Name of nearest waterbody: Stream 1 is an Unnamed Tributary of Briar Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): 03050103 
Elij Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Efa Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
I§ Office (Desk) Determination. Date: 
@ Field Detemrination. Date(s): 1/16/2014 

SECTION IT: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~f;)!g "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

fi@l Waters subject to the ebb and flow of the tide. 
f]J Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ~'t{~ "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

I. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

I3H TNWs, including territorial seas 
L&\1_ Wetlands adjacent to TNWs 
f8l Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
@I Non-RPWs that flow directly or indirectly into TNWs 
EEf Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
J~f Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~: Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
till~' Impoundments of jurisdictional waters 
131: Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: Stream 1 - 232 linear feet: 7 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: l[~!:iJ!it~""~il\~~!~~; 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicahle):3 

CIT Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a 1NW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections m.A.l and 2 
and Section III.D.l.; otherwise, see Section Ill.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacentto TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland direct1y abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW.Ifthe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all ofits adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section m.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNW s that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: 21.6~§:~~~·fiPfi,~ 
Drainage area: 139 i!~f::~~ 
Average annual rainfall: 41.63 inches 
Average annual snowfall: 5.8 inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
~ Tributary flows through~ tributaries before entering TNW. 

Project waters are ~-~~~,river miles from TNW. 
Project waters are tft~~-~'~J river miles from RPW. 
Project waters are ~~-~~ ae_rial (straight) miles from TNW. 
Project waters are ~jf~f1~~~j aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: N/A. 

Identify flow route to TNW5
: Stream I flows into Briar Creek, which flows into Little Sugar Creek, which flows into 

Sugar Creek, which flows into the Catawba River, a TNW. 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tnbutary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary stream order, if known: Second. 

(b) General Tributarv Characteristics (check all that aooly): 
Tributary is: [gJ Natural 

D Artificial (man-made). Explain: 
1Zl Manipulated (man-altered). Explain: some culverts, rip rap added. 

Tributary properties with respect to top of bank (estimate): 
Average width: 7 feet 
Average depth: 3 feet 
Average side slopes: ;f;~:. 

Primary tributary substrate composition (check all that apply): 
[gJ Silts [gJ Sauds 
[gJ Cobbles [gJ Gravel 
1Zl Bedrock D Vegetation. Type/% cover: 
0 Other. Explaiu: 

Tributary condition/stability [e.g., highly eroding, sloughing bauks]. 
Presence ofrun/riftle/p()ol c_mnplexes. Explain: moderate. 
Tributary geometry: M~im:4~~Ji 
Tributary gradient (approximate average slope): 2-4% 

(c) Flow: 
Tributary provides for: $'~@it:ij:f:Q'9~ 
Estimate average number of flow events in review area/year: :i;t.}JQ 

Describe flow regime: 
Other information on duration and volume: 

Subsurface flow: \if~. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
[gJ Bed and banks 
[gJ OHWM6 (check all indicators that apply): 

D Concrete 
0Muck 

Explain: stable vegetated banks. 

!g) clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction ofterrestrial vegetation 
0 shelving !ZI the presence of wrack line 
[8] vegetation matted down, bent, or absent D sediment sorting 
[81 leaf litter disturbed or washed away !ZI scour 
D sediment deposition D multiple observed or predicted flow events 
0 water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
D High Tide Line indicated by: E] Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: water was cludy and brown due to sediment from rainfall. 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 3-10 feet, maintained lawns. 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: J!:l~"!'kt~l. Explain: 

Surface flow is: f:!~j:?~~~ 
Characteristics: 

Subsurface flow: !l:i~J.C"ikf~l. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/banier. Explain: 

Project wetlands 
Project waters 
Flow is from: , 

' :river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if a~rt~'"''"', ,, 
All wetland(s) being considered in the cumulative analysis: :m,iil;:;);i~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size fin acres) Directly abuts? CYJN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyc1e support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section lli.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
[Jil TNWs: linear feet width (ft), Or, acres. 
[I] Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
§ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional Provide data and rationale indicating that 

tributary is perennial: Stream I was observed in the field as having features characteristic of perennial flow regimes. See 
Appendix C for stream classification forms. 

:§I Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
[i;} Tributary waters: linear feet width (ft). 
EJ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
Ef Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Eif Tributary waters: linear feet width (ft). 
m1 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
u;§ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

EJ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section TII.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

[] Wetlands directly abutting an RPW where tributaries typically flow '"'seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[£] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
EJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
E&J Demonstrate that impoundment was created from "waters of the U.S.," or 
lliJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
IEiJ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

ma which are or could be used by interstate or foreign travelers for recreational or other purposes. 
_(~] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
_liN which are or could be used for industrial purposes by industries in interstate commerce. 
UJ Interstate isolated waters. Explain: 
WJ Other factors. Explain: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



ldenti(y water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
@ Tributary waters: linear feet width (ft). 
um Other non-wetland waters: acres. 

IdentifYtype(s) of waters: 
f&2]! Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
ffiB If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
f&2]! Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

lim Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
~ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgroent (check all that apply): 
i} Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
l!lil Lakes/ponds: acres. 
lli[l Other non-wetland waters: acres. List type of aquatic resource: 
lfrD Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
_um Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
@ Lakes/ponds: acres. 
[ffiill. Other non-wetland waters: acres. List type of aquatic resource: 
.II2( Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
§' Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

@ Data sheets prepared by the Corps: 
m:a Corps navigable waters' study: 
E!!il U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

@ U.S. Geological Survey map(s). Cite scale & quad name:l:24,000, Charlotte East Quad, 1988. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation:SSURGO, accessed January 2014. 
fifl National wetlands inventory map(s). Cite name: 
§: State/Local wetland inventory map(s): 
JijiJ FEMA/FIRM maps: 
JE3 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
@ Photographs: 1:8:1 Aerial (Name & Date):unknown. 

or D Other (Name & Date): 
ffiill Previous detennination(s). File no. and date of response letter: 
~ Applicable/supporting case law: 
Em Applicable/supporting scientific literature: 
ffim: Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: See Appendix C for stream classification data forms. 



APPROVED JURJSDICTIONAL DE1ERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 4, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00187, DJR Holdings I Attn.: Dan 
Rogers -·~~ ..... ,.~--··-"-·'' 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Graham City: Robbinsville 
Center coordinates of site (Iatllong in degree decimal format): 
83.843063 w 

Latitude & Longitude in Decimal Degrees: 35.286148 N, 

Universal Transverse Mercator: 
N arne of nearest waterbody: Atoah Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cheoah River 
Name of watershed or Hydrologic Unit Code (HUC): Lower Little Tennessee (06010204) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
mill Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) arc associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
l!1iil Office (Desk) Determination. Date: March 4. 2014 
llill Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

!!lll 
llill 

"navigable waters of the U.S.~' within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

ti3IJ TNW s, including territorial seas 
m1J Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
m!J Non-RPWs that flow directly or indirectly into TNWs 
mli Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
fill~ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
1!001 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
flii1 Impoundments of jurisdictional waters 
~ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 150 linear feet: 3 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~~~'f~i!£1!J1j!YJii~~iMj 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

~fii Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a 1NW and that typically flows yeaHound or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section ill. F. 



A. TNWs AND WETLANDS ADJACLH, f TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section m.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section ill.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjaCent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section lli.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: litif"JWi~J 
Drainage area: ]iP,~~~~'I. ,$i.:'i~~~,·~~~ 

Average annual rainfall: inches 
Average annual snov.fall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through litl~IJ~] tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~ll!!ii!!Jii!. 

Primary tributary substrate composition (check all that apply): 
0 Sills 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: jl[~[!!!!i,~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: ~~l 
Estimate average number of flow events in review area/year: fJmf![[~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~!i!liii!lJi~. Characteristics: 

Subsurface llow: ill~~l!ill Explain findings: 
D Dye (or other) test perfonned: 

Tributary bas (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

0 
0 
0 
0 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

0 water staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous OH\VM.7 Explain: 

If factors other than the OHWl\.1 were used to determine lateral extent of CWAjurisdiction (check all that 

llJll High Tide Line indicated by: ~ Mean High Water Mark indicated by: 
0 survey to available datum; 0 oil or scum line along shore objects 

0 fme shell or debris deposits (foreshore) 
0 physical markings/characteristics 

0 physical markings; 
D vegetation lines/changes in vegetation types. 

0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 

characteristics, etc.). Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



0 Aquatic/wildlife dh ... ~sity. Explain fmdings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as ~iate boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !!1"\ii!!l'§l Explain: 

Surface flow is: mJocg 
Characteristics: 

Subsurface flow: !rJS1f!!if. Explain fmdings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the l'jl!J!lJj~t floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn area'>. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if anyJ 
All wetland(s) being considered in the cumulative analysis: !EiJI!!I!Jiij 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 



a tributary and the ·.~c~, W). Similarly, the fact an adjacent wetland lies Wtu.tin or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW", as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occ~r should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section ill.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!lffil TNWs: linear feet width (ft), Or, acres. 
_il Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. m Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale 
indicating that tributary is perennial: Atoah Creek exhibits indicators of ordinary high water marks (OHWl\1) 
including developed bed and bank, scour, presence of aquatic life, presence of litter and debris, destruction 
of terrestrial vegetation, sediment sorting and deposition, leaflitter washed away. Atoah Creek is depicted 
as a solid blue line on the USGS 7.5 minute quadrangle map Robbinsville and the most current Natural 
Resource Conservation Service Soil Survey for Graham County. Solid blue line features on these mapping 
conventions typically represent perennial streams. Perennial flow has been obse"rved by Corps 
representatives during numerous visits to the Robbinsville, North Carolina vicinity. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
arc jurisdictionaL Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l1i1l Tributary waters: ISO linear feet 3 width (ft). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
JlliB Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
!lffil Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
filli( Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[§: Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary ,., perennial in Section III.D.2, above. Provide rationah. .Jtdicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs . 
.mrnJ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
:IJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

_As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
~ Demonstrate that impoundment was created from "waters ofthe U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
m1 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

m!l. which are or could be used by interstate or foreign travelers for recreational or other purposes. 
@]- from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
tiill which are or could be used for industrial purposes by industries in interstate commerce. 
mmJ: Interstate isolated waters. Explain: 
li!iJl Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
li!iJl Tributary waters: linear feet width (ft). 
ml1) Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
IJg If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
ml] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
li!iJl Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review are~ where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
Bl Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~ Lakes/ponds: acres. 
til Other non-wetland waters: acres. List type of aquatic resource: 
_if Wetlands: acres. 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estik---~s for non-jurisdictional waters in the review area tha~ do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): m Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Iilla Lakes/ponds: acres. 
ilmt Other non-wetland waters: acres. List type of aquatic resource: 
1! Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
lm: Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
Dill~- Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. m Data sheets prepared by the Corps: 

I!§ Corps navigable waters' study: 
tilif U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

m\]' U.S. Geological Survey map(s). Cite scale & quad name: Robbinsville. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Graham County, NC. 
IJI National wetlands inventory map(s). Cite name: 
tilil State/Local wetland inventory map(s): 
!!!:! FEMA/FIRM maps: Panel5559, Map Number 37005559001, effective date Feb., 18 2009. 
100] 100-year Floodplain Elevation is: (National Geodectic Vertical Datnm of 1929) 
!lEi] Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
ffi] Previous detennination(s). File no. and date of response letter: 
@ Applicable/supporting case law: 
6EJ} Applicable/supporting scientiilc literature: 
lfilj Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: 

ASHEVILLE REGULATORY FIELD OFFICE 
US Army Corps of Engineers 
151 Patton Avenue, Room 208 
Asheville, North Carolina 28801-5006 

Applicant: 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Highclere Site, Weddington, NC 
State:NC County/parish/borough: Union City: Weddington 
Center coordinates of site (lat/long in degree decimal format): Lat. 35.0091 o 1'4:, Long. 81.7723° W~ 

Universal Transverse Mercator: 17 
Name of nearest waterbody: Tarkill Branch 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Twelvemile Creek 
Name of watershed or Hydrologic Unit Code (HUC): 03050103: Lower Catawba 
181! Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
111 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FORSITEEVALUATION(CHECKALLTHAT APPLY): 
12:]1: Office (Desk) Determination. Date: 
i:§;li Field Determination. Date(s): 05/01/13 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There i\i{~tU9 "navigable waters qfthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

11illi Waters subject to the ebb and flow ofthe tide. 
ffii Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There AI;<! "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

[]li TNWs, includingtenitorial seas 
'!J] Wetlands adjacent to TNWs 
l'8Ji Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
GJi Non~RPWs that flow directly or indirectly into TNWs 
~] Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
.l1Eili Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Dmi Wetlands adjacent to non~RPWs that flow directly or indirclily into 1NWs 
~: Impoundments of jurisdictional waters 
E]! Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non~wetland waters: 4035linear feet: width (ft) and/or 0.215 acres. 
Wetlands: 6.41 acres. 

1 Boxes checked below shall be supported by completing the appropriate sections~ Section III below. 
2 For putposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 



c. Limits (boundaries) of jurisdiction based on: {~~,~i~.~i'li~'#~i,i'}M4:1iit8) 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

tfrl Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

3 Supporting documentation is presented in Section Ill. F. 



SECTION III: CW A ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN\Vs. If the aquatic resource is a TN\V, complete 
Section III.A.l and Section 11].0.1. only; if the aquatic resource is a wetland adjacent to a TN\V, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting detennination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lli.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section UI.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: ~873363 (~f:l-~_i!_e drainage) acres 
Drainage area:~ 95 (+/-) _;ft;c_I}~S; 
Average annual rainfall:~ 43 inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
~ Tributary flows through 4; tributaries before entering TNW. 

Project waters are ~S:~: riv_e~miles from TNW. 
Project waters are ~;\¥?i2l~s): river miles from RPW. 
Project waters are ~:!~-,<:t~~ial (straight) miles tfom TNW. 
Project waters are "l~(~f:-J~'SSj: aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 
Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 

West. 



Identify flow route to TNW5
: Seasonal RPW J flows into Perennial RPW Ml; Seasonal RPW P1/Y1 flows into Perennial 

RPW Zl; Perennial RPWs Ml & Zl tlow into Perennial RPW B which becomes Tarkill Branch, which flows into 
Sixrnile Creek, which empties directly into Twelvemile Creek (TNW). 
Tributary stream order, if known: 1st. 

(b) General Tributary Characteristics (check all that apply): 

steep banks. 

Tributary is: [2J Natural 
D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 2-6 feet 
Average depth: 1-4 feet 
Average side slopes: ig~. 

Primary tributary substrate composition (check all that apply): 
[81 Silts [81 Sands 
D Cobbles [81 Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
0Muck 

Tributdry condition/stability [e.g., highly eroding, sloughing banks]. Explain: Relatively stable with some erosion from 

Presence of run/riffle/pool complexes. Explain: Few observed. 
Tributary geometry: ~~-~:Jiij~fi~fi 
Tributary gradient (approximate average slope): 1 - 2% 

(c) Flow: 
Tributary provides for: ~3S~i:tliffi.9:lv1 
Estimate average number of flow events in review area/year: ~(F(OI-.·gr~J~ri 

Describe flow regime: RPWs Pl/Y1 and J flow seasonally with inputs from storm events 
Other infonnation on duration and volume: 

Subsurface flow: I:J:IikliOWil. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
[81 Bed and banks 
[81 OHWM6 (check all indicators that apply): 

[8] clear, natural line impressed on the bank [2J the presence of litter and debris 
[2J changes in the character of soil D destruction of terrestrial vegetation 
D shelving [2J the presence of wrack line 
IS] vegetation matted down, bent, or absent 1ZJ sediment sorting 
!Z] leaf litter disturbed or washed away [81 scour 
!Z] sediment deposition [81 multiple observed or predicted flow events 
IS] water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to ddcrmine lateral extent of CW A jurisdiction (check all that apply): 
D' High Tide Line indicated by: 0: Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

5 Flow route can be described by identifying, e.g., ttibutary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stt·eam temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 
Explain: Tributaries have fair to good water quality. 

Identify specific pollutants, if known: Sediment. 



(iv) Biological Characteristics. Channel supports (check all that apply): 

the tributaries. 

[g) Riparian corridor. Characteristics (type, average width): forested, >100'. 
[81 Wetland fringe. Characteristics: headwater and abutting wetlands were observed. 
lSI Habitat for: 

D Federally Listed species. Explain findings: 
D FishJspawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
[31 Aquatic/wildlife diversity. Explain findings: Channel supports amphibians. Small mammal tracks were evident along 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Jf~~~~~- Explaill: 

Surface flow is: ~~11~!§~ 
Characteristics: 

Subsurface flow: 1W~J\iS)~f Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straigbt) miles from TNW . 

.!!~~·!!i~1! floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identity specific pollutants, if known: 

(iii) Biological Characteristic's. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 FishJspawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~~!OO<il 
Approximately ( ) acres in total arc being considered in the cumulative analysis. 



For each wetland, specifY the fOllowing: 

Directly abuts? CY /N) 
WTLD A/C/D (Y) 
WTLD ElF (Y) 
WTLDG(Y) 
WTLD H/L(Y) 

Size (in acres) 
0.49 
1.47 
0.01 
0.05 

Directly abuts? CY/N) 
WTLDK/L(Y) 
WTLDN/0 (Y) 
OPENWTRPND 

Size (in acres) 
3.78 
0.36 
0.25 

Summarize overall biological, chemical and physical functions being perfonned: On site wetlands provide habitat tOr 
hcrpctofauna and macroinvertebrates. The wetlands have the capacity to provide nutrients and organic carbon to downstream 
food webs. The wetlands provide flood storage during rain events and ground water recharge during dry periods. The wetlands also 
trap and filter pollutants before reaching tributary RPW's and eventually flowing into the TNW (Twelvemile Creek). 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination -with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Docs the tributary, in combination -with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section ill.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IILD: 

D. DETERMINA TTONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
[]' TNWs: linear feet width (ft), Or, acres. 
[]1 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
® Tributaries ofTNWs where tributaries typically flow year~round arc jurisdictionaL Provide data and rationale indicating that 

tributary is perennial: Perennial RPW B, Ml, and Zl were observed to have geomorphology, biology and hydrologic flow 
chamcteristics consistent with perennial streams. The channels had observed flows, clear bed and banks, substmte sorting, and 
macro invertebrates. See Highclere Stream Reach Evaluation Form _Perennial RPW B for typical on site perennial RPW 
conditions. 



[8] Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictionaL Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows 
seasonally: Seasonal RPW's J and Pl/Yl were observed to have geomorphology, hydrology, and biology consistent with 
intermittent streams. The channels have clear bed and banks, scour, and substrate sorting. See Highclcrc Stream Reach 
Evaluation Form_ Seasonal RPW PY for typical seasonal RPW conditions. 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
13] Tributary waters: 4035linear feet 2- 15 width (ft). 
[] Other non~wetland waters: acres. 

Identify type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
Q· Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
LT Tributary waters: linear feet width (ft). 
IJ:l Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~: Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

jgl: Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section lll.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetlands A/C/D, ElF, G, H/1, K/L, and N/0 empty directly into and are not seperated 
from RPWs onsite. 

[JJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tiibutary is 
seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 6.4lacres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[]: Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
[] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisdictionaL Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~; Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1~6), or 
[J Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPL¥):10 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 



mli which are or could be used by interstate or foreign travelers for recreational or other purposes. 
mJi from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
i]: which are or could be used for industrial purposes by industries in interstate commerce. 
ffil1_ Interstate isolated waters. Explain: 
8iJ! Other fuctors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check ali that apply): 
liiiJ! Tributary waters: linear feet width (ft). 
E::f: Other non-wetland waters: acres. 

IdentifY type( s) of waters: 
E11i Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
f@i If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

- Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

! .. ~ .•. :¥ .. :.: ... ~.· .... •.:.' Waters do not meet the "Significant Nexus" standard, where such a finding is required for jwisdiction. Explain: 
lZl Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
[;:Ji Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
'lEI! Lakes/ponds: acres. 
IS?:J; Other non-wetland waters: acres. List type of aquatic resource: 
J£i1l Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jwisdiction (check all that apply): 
ffl Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
ITiHi Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
r£Ji Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
ml:J: Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
§ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

E£1! Data sheets prepared by the Corps: 
EJ! Corps navigable waters' study: 
[L)i U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

ll!lllJ U.S. Geological Survey map(s). Cite scale & quad name:! :24K- Weddington (NC-SC) quad. 
m;J! USDA Natural Resources Conservation Service Soil Survey. Citation:Natural Resources Conservation Service 
Web Soil Survey URL: http://websoilsurvey.nrcs.usda.gov. 
fiT]i National wetlands inventory map( s). Cite name: 
liiiJi State/Local wetland inventory map(s): 
liiiJ: FEMA/FIRM maps: 
@: 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 

HI Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



12] Photographs: 12:1 Aerial (Name & Date): 
or D Other (Name & Date): 

0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 4, 
2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00211, Richard Respess 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Iredell City: Mooresville 
Center coordinates of site (lat/long in degree decimal format): 
-80.9150 

Latitude & Longitude in Decimal Degrees: 35.5456, 

Universal Transverse Mercator: 
Name of nearest waterbody: 
Name of nearest Traditional Navigable Water (TN\V) into which the aquatic resource flows: Catawba River/Lake Norman 
Name of watershed or Hydrologic Unit Code (HUC): 03050101 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request 
m1f!' Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: 2-4-2014 
EilJ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~ii~E!~ "navigable waters o.f the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CPR part 
329) in the review area. [Required] 

Iml Waters subject to the ebb and flow of the tide. 
Ji1H Waters are.presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." withill Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

L Waters ofthe U.S. 
a. I_ndicate presence of waters of U.S. in review area (check all that apply): 1 

Jljll TN\V s, including territorial seas 
mlJ Wetlands adjacent to TNWs m- Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
E£1 Non-RPWs that flow directly or indirectly into TNWs 
@]i Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
f8l Impoundments of jurisdictional waters 
HffiJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or 0.06 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: mtl:ltUll~i~jji,~~~jjilliim 
Elevation of established OUWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

ml Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section ill below. 
2 For purposes of this fOnn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



The agencies will assert jurisdiction over TNW"s and wetlands adjacent to TNWs. If the aquatic resource is a TN\V, 
complete Section Ill.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TN\V 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section IIJ.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section ID.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TNW. 
D Tributary flows through ~~~iJ~~~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

..J Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
A vcragc width: feet 
Average depth: feet 
Average side slopes: ltiJ~!i'!il~-

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g .• highly eroding. sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: ii~Jil![~~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ifti~~j!j§~$~ 
Estimate average number of flow events in review area/year: i,'~ijJJ~~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: if~!Hll'i!!lli!. Characteristics: 

Subsurface flow: Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OH\VM.7 Explain: 

If factors other than the OHWM_ were-used to determine lateral extent of CW A jurisdiction (check all that 

llHiJ. High Tide Line indicated by: 
0 oil or scum line along shore objects 
D fmc shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain fmdings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWJ\.1 hils been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), 1he agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



0 Other envrronmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN\V 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: jll.~Jll~~~ Explain: 

Surface flow is: !f!9~~l~~ 
Characteristics: 

Subsurface flow: ;e~~iil~~!. Explain fmdings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is :from: 

river miles from TNW. 
aerial (straight) miles from 1NW. 

Estimate approximate location of wetland as within the ;iij,~!jli'~~~i floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check aU that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
0 Fishlspawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: !f~~~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size Cin acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 



A significant nexus analysis wih .... ssess the flow characteristics and functions of the t1Ibutary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to 1NWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with it'l adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

l. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

L TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~ TNWs: linear feet width (ft), Or, acres. 
mJ Wetlands adjacent to TNW s: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
Jm Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale 

indicating that tributary is perennial: Lake Norman is an impoundment on the Catawba River which is a blue 
line stream on the USGS topographic map, Lake Norman North Quad which in North Carolina means it flows 
more than 3 months out of the year making it a perennial stream. Lake Norman supports boat traffic, fishing, 
and other water recreation. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
arc jurisdictional. Data supporting this conclusion is provided at Section lli.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
Hlffif Tributary waters: linear feet width (ft). 
l!!!lf Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
8.ITJ Watcrbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IlL C. 

8See Footnote# 3. 



Provide estimates for Jurisdictional waters within the review area (check alllt~~c apply): 
ffil Tributary waters: linear feet width (ft). 
!illm Other non-wetland waters: acres. 

IdentifY type( s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
lli!) Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[I§ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and mtionale 
indicating that tributary is perennial in Section llLD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

ITI!J Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section lii.B and rationale in Section IIJ.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
lli£1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
:mH Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
E£1 Demonstrate that impoundment was created Jfom "waters of the U.S.," or 
113 Demonstrate that water meets the criteria for one of the categories presented above (l-6), or 
ffi2) Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL ¥):10 

[il which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~ which are or could be used for industrial purposes by industries in interstate commerce. 
ltiJ Interstate isolated waters. Explain: 
~ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Ill! Tributary waters: linear feet width (ft). 
_ffiJ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
_mill lf potential wetlands w·ere assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
[ill Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

9 To complete the analysis refer to the key in Section lli.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Menwrandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



'E10: Waters do not meet the "Sig, ___ .Cant Nexus" standard, where such a finding is requiiL-J for jurisdiction. Explain: 
~, Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
rviBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture}, using 
best professional judgment (check all that apply): 
liillJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft.). 
llli]1 Lakes/ponds: acres. 
tQlll- Other non-wetland waters: acres. List type of aquatic resource: 
_m wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
~: Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Rill Lakes/ponds: acres. 
lllffil: Other non-wetland waters: acres. J-ist type of aquatic resource: 
llffil Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicantJconsultant: 
fJE1 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[8] Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

Iii! Data sheets prepared by ti1e Corps: 
mill Corps navigable waters' study: 
!iiD' U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Lake Norman North. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: m National wetlands inventory map(s). Cite name: m State/Local wetland inventory map(s): 
!iiD FEMA/FJRM maps: 
~ 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
Jiil Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
mJ Previous determinatioo(s). File no. and date of response letter: 
!llJ Applicable/supporting case law: 
iJ Applicable/supporting scientific literature: 
~ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the ID Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): _ 

.· ;z (5-;>4 - .s I) 14 Til )"11 )1-1' I<;;: I I 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: S ;9 W - I O(J '1 ( ll 

S/fw- :2.11/'f- "" r 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State:NC County/parish/borough: Henderson City. Hendersonville 
Center coordinates of site (lat/long in degree decimal format): Lat. 35.302908° !!!, Long. -82.457571° ~. 

Universal Transverse Mercator: 
Name of nearest waterbody: Johnson's Drainage Ditch 

Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: Mud Creek 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105 
IJ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
IJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
IJ_.,..8ffice (Desk) Determination. Date: 
~ t ield Determination. Date( s ): (f ~ rV fl( 1 2 0 i '( 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 1111 "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

IJ Waters subject to the ebb and flow of the tide. 
II Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There§ "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

I TNWs, including territorial seas 
Wetlands adjacent to TNWs 

IJ Relatively permanent waters2 (RPW s) that flow directly or indirectly into 1NW s 
IJ Non-RPWs that flow directly or indirectly into TNWs 

I 
Wetlands directly abutting- RPW s that flow directly or indirectly into TNW s 
Wetlands ad~acent to but not directly abutti~g RPWs t?at.flow d~rectly or indirectly into TNWs 
Wetlands adJacent to non-RPWs that flow dtrectly or mduectly mto TNWs 

, Impoundments of jurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1,480 linear feet: 15 width (ft) and/or 0.63 acres. 
Wetlands: 0.76 acres. 

c. Limits (boundaries) of jurisdiction based on: IIIJI)
Elevation of established OHWM (if known): 

2. Non~ regulated waters/wetlands (check if applicable):3 

B Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a 1NW and that typically flows year-roood or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ill. F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are '"relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a signi11cant nexus tin ding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody bas a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section ITI.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section ITI.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 

~:~~:;:~r~:~: ~~~~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through II[Jfi tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flo-ws through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributmy Characteristics (check a11 that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: ___ fe~t 
Average side slopes: li(a!\'Jlll$]. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/rifile/pool complexes. Explain: 
Tributary geometry: -~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: BJ:!~i 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: ~-i 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: l"lf:lfJII. Characteristics: 

Subsurface flow: ~~~'Jffm. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to detennine lateral extent of CW A jurisdiction (check all that apply): 
II High Tide Line indicated by: II Mean High Water Mark indicated by: 

0 oil or scum line along shore objects D survey to available datum; 
0 fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific po11utants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain fmdings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-1NW: 
Flow is: l!a~. Explain: 

Surface flow is: !!!!\!<'~ 
Characteristics: 

Subsurface flow: ~XII\. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Detennination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project 
Project 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approxim~te t'ocation of wetland as within the 1111"'11 floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an~) 
All wetland(s) being considered in the cumulative analysis: IJRI\IIi 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (Y /N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and Iifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), 11ave the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
II TNWs: linear feet width (ft), Or. acres. 
IJ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
II_ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Continual groundwater influence, presence of adjacent wetlands. 
m1J Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
Ji!S1 Tributary waters: 1,480 linear feet 15 width (ft). 
~ Other non-wetland waters: 0.12 acres. 

Identifytype(s) of waters: Open Water. 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
ll]) Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
lil!J Tributary waters: linear feet width (ft). 
Eiill Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
81 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. m Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetland discharges into the stream channel. 

I] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.76 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
fll Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
fi\1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
IJ Demonstrate that impoundment was created from "waters of the U.S.," or 
IJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Ill Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIITCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

IJ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
IJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
fl which are or could be used for industrial purposes by industries in interstate commerce. 
IJ Interstate isolated waters. Explain: 
IJ Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
llEJ Tributary waters: linear feet widfu (ft). 
lflill Other non-wetland waters: acres. 

Identify type( s) of waters: 
Iii] Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
llli:) If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
IIlliJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

ffi] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
[lfTI Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
I!J Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
IJ Lakes/ponds: acres. 
1m Other non-wetland waters: acres. List type of aquatic resource: 
Ill Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
til Non-wetland waters (i.e., rivers, streams): linear feet, widfu (ft). 
~ Lakes/ponds: acres. 
i[J Other non-wetland waters: acres. List type of aquatic resource: 
I1J Wetlands: acres. 

SECTIONIV: DATASOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items sha11 be included in case file and, where checked 
and requested, appropriately reference sources below): 
Bl Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
Bl Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

Jll Data sheets prepared by the Corps: 
ll!iiJ Corps navigable waters' study: 
_Ill U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:Hendersonville Quad. 
Ill USDA Natural Resources Conservation Service Soil Survey. Citation: 

I National wetlands inventory map(s). Cite name: 
' State/Local wetland inventorymap(s): 
. FEMA/FIRM maps: 

li!!l 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
1181 Photographs: ts:J Aerial (Name & Date):NCCG!A (2010). 

or D Oilier (Name & Date): 
II Previous determination(s). File no. and date of response letter: 
1m Applicable/supporting case law: 
II Applicable/supporting scientific literature: 
i] Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: This JD fonn encompasses the entire site. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by-following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 25,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00221, Donald Boggs 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Buncombe City: Weaverville 
Center coordinates of site (lat/long in degree decimal format): 
-82.544940 

Latitude & Longitude in Decimal Degrees: 35.673466, 

Universal Transverse Mercator: 
Name of nearest waterbody: Herron Cove Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 060101 05 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
fii Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
li!!il Office (Desk) Determination. Date: 3-25-2014 
Iii!! Field Detennination. Date(s): 12-5-2013 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~lliJf§~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 
329) in the review area. [Required] 

flfill Waters subject to the ebb and flow of the tide. 
£!ill Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

liD] TNWs, including territorial seas 
llil!l Wetlands adjacent to TNWs 
li!!il. Relatively permanent ~aters2 (~w:s) that ?ow directly or indirectly into TNWs 
li§1 Non-RPWs that flow dtrectly or mdtrectly mto TNWs 
&IDJ Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
l§'§ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
m Impoundments of jurisdictional waters 
flii1- Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 50 linear feet: 5 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~-~ijjl1!]~:8!~~ 
Elevation of established OHWM: (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

Jm Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictionaL Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows yeaHound or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TNWs. If the aquatic resource is a TN\V, 
complete Section III.A.l and Section IJI.D.l. only; if the aquatic resource is a wetland adjacent to a TN\V, complete 
Sections III.A.l and 2 and Section IIJ.D.l.; otherwise, see Section IJJ.B below. 

1. TNW 
ldentif'y TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (ll' ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TN\V, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TN\V. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for-the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TN\Vs that flow directly or indirectly into TNW 

(i) General Area Co,nditioms: 
Watershed size: 
Drainage area: 
Average 'annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

0 Tributary flows directly into TNW. 
D Tributary flows through l!fji!l[~ tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are miles from RPW. 
Project waters are (straight) miles from TNW. 
Project waters are (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, ifknovm: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 

Average depth: '1/fje~ejt!~iJ!OO. 
Average side slopes: ;t1 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

0 Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: !I'J!~~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: mr!llfllilli 
Estimate average number of flow events in review area/year: !!J'£!l!~11§J 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: l\!!~·1}1~~. Characteristics: 

Subsurface flow: ~!~~i~- Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction ofterrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

D other (list): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

IJl]) High Tide Line indicated by: IJl]) 
0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 

6A natuml or man-made discontinuity in the OH\VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the water body's flow regime (e.g., flow over a rock outcrop or through a culvert), t11e agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TN\V that flow directly or indirectly into TN\V 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~~~~~llii:~- Explain: 

Surface flow is: f~!il'~~ 
Characteristics: 

Subsurface flow: lfl{m!~. Explain findings: 
D Dye (or othe~) t~st performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from 1NW. 

Estimate approximate location of wetland as within the ll!!lftlt!fimfloodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~~ft~j~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 



and biological integrity of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Jjl1 TNWs: linear feet width (ft), Or, acres. 
mll Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Herron Cove Branch is a blue line stream on the USGS topographic map, 
NC-Weaverville Quad which in North Carolina means it flows more than 3 months out of the year making it a 
perennial stream. Professionals in the field observed flow. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l:!ll Tributary waters: 50 linear feet 10 width (ft). 
~ Other non-wetland waters: acres. 

ldentifYtype(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
ijH Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
lim Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 

8See Footnote# 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
II Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

lllJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section Ili.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
fm Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW 8re jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide· acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
!i Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 

I Demonstrate that in1poundment was created from "waters of the U.S.," or 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 

~ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

~ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
Sl from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
I§ which are or could be used for industrial purposes by industries in interstate commerce. 
ILiJ Interstate isolated waters. Explain: 
f!m. Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
I!!JI Tributary waters: linear feet width (ft). 
fii!jJ Other non-wetland waters: acres. 

Identify type(s) of waters: 
l1lfil Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
e.iJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
§ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

l!ilil Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
fl! Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~£ill Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~ Lakes/ponds: acres. 
!lYlJ Other non-wetland waters: acres. List type of aquatic resource: 
mJ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
flilll Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
IBID. Lakes/ponds: acres. 
llil Other non-wetland waters: acres. List type of aquatic resource: 
lllTIJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
IiillB- Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheel<>/delineation report. 

IBID. Data sheets prepared by the Corps: 
100.1 Corps navigable waters' study: 
Eilll U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

Iilii U.S. Geological Survey map(s). Cite scale & quad name:NC-Weaverville. 
mill USDA Natural Resources Conservation Service Soil Survey. Citation: 
Iiltil National wetlands inventory map(s). Cite name: 
IIDl! State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
~ 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
ElB Previous detennination(s). File no. and date of response letter: 
~ Applicable/supporting case law: 
m Applicable/supporting scientific literature: 
li!lJ Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERl\UNATION FORl\l 
lJ.~. Army Cot·ps ofEngineers 

This tortn sho:Hid be completed by follo\villgthe instructions provided ht Secti.mtlVofthe J D FotOJlnstructional Guidebook 

SECTION l: BACKGUOUNDINFORi\lATION ~} f , /I j 
A. REPORT COl\.tPLETtON DATE FORAPPIH>VED JURISDICTIONAL DETERM.INAtiON (JU): 0 I (£. ~ 

B. DII)Tm(}T QFFJCE,J']LE N~IIIEo ~\','D tfrJ~IlfEU:");'/fW -cJ.() ff-- ~ 0 f},37J /1} {/iJij ~ { ff/ 
c. ]>ROJECT LQCATIQI'(AND BA9KQROUND IN~·oRl\lkl'l?N ,~ridg.e llSmi SR rl04(l\lulberl'y Road>SJ?_.i[tJl/ )''vV /f 

State:NC Countylpansh(borough: M<tcon Clty:Utllard GA. . . . f<::J' 
Qeri(er coordinates. of site (I at/long in dygrec d¢¢in1a1 Ib:thmt): Lat. 34;99,964°N,, Ldl1g •.• 8i1;433~6<> '"; 

lJJ1iversal Transverse rvtercator: 
Name of near~stwaterbody:Barkcrs Creek (Class t:;'[r) 
Name ofrieurestTnhlitionalNavigablc Watet(IN\V) into \\'hkh the aquatic resource flows.: Little tennessee kiver 
Name of \Yatershed orH ydrologic Unit Code (IJUC): .0601 0202020010 
~· Check ifnmp/dhtgt<ll11 ofrevic\Var~~ (l!Jd/Orpotential jnrisdictiotHtl areas is/are available U(JOnreque$t 
tBiJ Oheckifother sites (c,g,{.Qffsite 1nitigation sites\ disposal sites, etc ••. ).areassociatedwhh.tltisaction and are recorded on a 

differentJD form; 

D. REVIE\V PERFORl\IED FOltSitE EVALUATION (CH~<fJ( ALL. THAT APfLY1: 
~· Oft1ce(J)esk)I)denninati0n .. Da(e:Septernber~0.,20f) J Itt~ 1}ee_. '3/l.R_. fl''-
181 fiyld Dctemlhtatiom Dute(s): November 30, 2011 f 

SECTION Ih SUMMARY OF FINDINGS 
A. RHASECTlON lO DETERl\HNATION OF JURISlUCTlON. 

Jhere~r~I~~·~iJkwigablewatersq{iheiXS~;withinRiversatldHarbotsAct·(RJ-[A)jutlsdiction(asdelinedby:l3CFRpartJ29}inthe 
review area. [Requ(redJ 

(ID Waters sul~ject to the ebl) ami fl()\'1 of the tide, 
ffiii Waters at~ presently used~ or have hee11 us¢d iir the past, pr.may he susceptihl~ for use to tmnspot1 interstate or foreign conuncrce; 

Explairi: · 

lt CWA SECTION404>0ETERl\llNATION OF JURISDlCTION. 

'There ~t; "wat~rs oltheJf.s.~' within Clean \Vater Act(CWA)jurisdidion (AS clc.t1ned by3JCFR part 328} in the nh•ie\V area .. [Reql(ir('dj 

L 'Vaters oft he U.S. 
ft, Indicate presellce.()fwatcrs.oftJ$;ln r~vie\V area (dtcckaJLthtl.t a[ltl1i): I 

lf:l TNWs; including territorial seas 
I) Wettan<is adhtcent to TN'Vs 
~ R¢1ativ.el}' p¢rn1m~f:llt wat5rs2 .(I~PW~Jthat t1q\\' directly or indirectly intoTNWs 
UID Non,.RPWsthat tlowdirectly.Qr indirectlyintoTNWs. 
llS] Weflatids directly abuttingRPWsthattlo\\' tlirectl)'o(in(iirecHy int? JNWs 
~ \Vetlands adjacent to but notdirectly abuttil1g RPWs thntflowdin;:~tly orindirectly irito'rNWs 
~ WeUnnds adjacentt~non-gPW~t~attlow <,tirectly orin(,iircctly intoTN\Vs 
~~ Impoundments ofj~risdictic.mal waters 
0LJ Isolated (interstate. or intrastate)· waters~ inclvding isolated Wt!thmds 

b. Identify (cstimate)sizeofwatets oftheU.S. intf1e review area: 
Noil""wet1and waters: 25() tine~r fe~t: lO width (t)) andl()r acres~ 
\Vdlahd.s; acres. 

c. Limits.O>otinijaries) ofj~J·isdktionbase<l• .• ()tr:§~,t~§I!§fi~";~~tUit:5~~1;1 
Elevation of established OHWM (if known): 

2. Notl~regulated WatershvctlaJtds (check ifnpplicable):3 

[I) Pot~ntiallyjurisdi~tional watennmd/orwetlmtds were assesse<iwitl1in ther¢vie'Kilf~(l and deternlit)cc<itobe ttrit_idrba:JictioMl. 
E~pl?in: ·· · 

1 Boxes checkedbelow sha.U he suppoi1~tJ by completing 1h~ approJ>ri~tc fCcti~ns· in Section11l below. 
2 For purposes oftbis fom1, an RPW is defi11ed as a tributary thaUs not a TNW and that typically ftowsyear-tound orb as continuous llow at least"seasomtlly'' 
(e.g,; typically 3 months), 
3 $upportingd0cu~leoh:Ui6J~is presented in S~ction HtF. 



SECTION Ilk C\VA ANA LYSIS 

A. fN\VsANP \VETLANDSADJACENT'f(JTN\Vs 

The ~gencies will assert jurisdiction overTN,Vs ~nd wdhu1ds ~dJa¢entf<lTN,Ys. lf:lheaqt•atkn~sourte. i~ a TN\V~cQntpJete 
Sectjon lll.i\.J ~mi Secti.otl Ul.D.t. ()nly;Jftbe aquatic resot~rce is n wetlatuladjnceiittp a T,N\V~ complete ~ectinn$ IItA4 JU1d 2 
and SectioniiT.D.l.; otherwise, see.Section Ili.B below: 

L TNW 
IdentitY TNW: 

!)tujt111ari.ze.rati()nale stlpportirtg detcrl1iiiHlti01t: 

2~ \Yet.fattda~J~¢¢nfto TN\V 
Sutl1111arize·tationale stlpportingconclusion thatwethmd i$.· 1'adjacene: 

B. CHARACTERISTICS OF tRlllU1'ARY(TIIAtl$ NO'T A. TN\V) .ANRITSA,J)JACENT \V~'fLANDS (I:FANY): 

1'his sectioirsuthtliarizcs infol'tllatioli regardiJ1gch~ra~teristicsotth¢.lribotary>ail~itslldJa¢enJwetlandsl i{any, and.it.lteh!~ 
d~termin~ whether (}r not tlte ~tand ants forju ri~dictio~ e~tttplish~~llrndcr /1~JP4110~ It ave y~eq met, · 

The agencies will nssert)ur·isdictiott pvet·norFnavigftltle trUnttal'ies pf'fN\Vs,vherefhetrjQtitaries are 1ftelativ~ly.pernJanertt 
waters".(llP\Vs)l j.e.~riQUhtri~~ tlu~t typic~lly ~?wyear~rouinl Qt·havc ~o~tir.luous flow at least seas{)ttally.(~.g·~ typically 3 
montlts)':.A wetland that directly abuts nn RP·w is also ju~isdic(ionai.Jfthe.aqu~tic re~ource b nt)t aTN\V) but. has year-qJund 
(I>ercnnial) flo·w, skif>t(J Scc~ioll UI;D.2. Jf the ~~quaticr~so(Jrce is n wetland directly aht1tting aJt·U>utarY with perennialfi{)W) 
skip to Secti()l1 Hl~D.4. 

Awetl~tld th~It i*adjttctrn~(o butUmt~o¢s h(}t<lir~ctly 11b11t an RP\Vrequil'es asi~itificant ltexusevafnatit:nl.Corps distriCts and· 
EPA regions will i nclnde in .th.e record any available infornJationfbat do~uJnents the existence of a signifi~ant nextls between a 
reht{t~el~· p(!f1ll31U~Ut tribtlt~r)l tltl1f is QOt. fl'~r~nlti;)) (;ttill it~ adj~~ellt W~tlands if~H)y) and a traditiot}~lfiavi}lablc \Voter; eV~!l 
though a significant nexus finding>is not required as a matt-er {)fla''~''· 

lff,tc \V~ter~ody·f is f!p! a•• ~P\V, ol'n Wethnid directly abutting ai1 RP~V,. ;1JJ) win require adclitimlal data to determin~ if the 
waterbodylw~a si~nifl~ant nextrs with a TN\V.Ifthc tribuJal)' )lnsadja~entwetl~nd~, Uie,si~nificantrtexusevl\lllatiQ.n.mu~t 
cqnsld~r Ov~tt·il>utary in combinati~l)with all ofitsadjacetlt wetl1lrlds .. This signifi~ant n¢xus evaluation th~1tc~mbinest for 
analytical purposes, the trihutat·y and .all of its adJncent w~ttnnds is u~ed whether th.e review area identified in the. JD req\l.e!!t is 
tbetrihut~•ry, or. its. ~djac,ent wdlands;·.or poth .•. Ift.bc JD•c<hret"s 11 ttibutnr)')\'itb;tdjaccnt wella~q~, ~oniplet~·se~t~of1IU.B~l.for 
tlte trib"~Jt~r~·;Section HI,B.2·for an:ronsite. wetlands; and S~ctioniU.B:~ ·for~~~ 'vetland~ adjacent to that tributary1.both on site 
and offsJte• The determination· whether :-rsig1~ifi~an~ ~•ext~s.e~ists. is. deternti(led in.Sectiol1 IIJ~P bei()W; 

L Charaderistics of non.;TN\Ys thaitll)wdirectly or indirectly into TNW 

(i) Gel1et·td Area Ct:mditiorts: 
Watershed siz¢: 
[)railtage area: 
Average annu~1l ntinfall: inches 
;\''~nig¢ anrtu.al sttqWfitll; inches 

(ii) Physical Charl.lc~el'istic,s: 
(a) ReiatibhshirFwlth 'l'NW: 

.D·Tributary flows dirt:ctly·iH~g:r;!~V. 
0 Tributary flows tlifQtigh ~!~,~;,~!§ltributarics•ber6re entering :rN\\t, 

Pr()jecfwaters a.r~ river miles fron1 TNW. 
Projcct\vaters are river miles from RP,V. 
Project waters are aeri~l(stn1ight )tl1i ~~~ {rQIU 11-{W. 
Proj¢ct·\\'aters<lr~ .<itri<U{sh.·}light} hiilesti·om RP\V; 
Project \vaters cross or serve as statG bpundaries. Explain: 

Ideotify tlowronte to tN\V5
: 

Tribuhll)' stream order; if]inQ\\~n: 

4Nok t11atthe hlslniCti6ttrtl GuidehookcCintains additioital inJornJAtion regpr<ling sWriJes, ditcl)cs, wash~s,nnd ("rosioualferttUrt>$ gepera(jy <}!ld in dw arid 
West ·· 
5 Flow nmte ~an !.>e. describcij bY idelltifying, e,g., triObt.ttilryai \ybiCh f1<hY:Sthr9,1gltthe review area, lo now into trihtitai:y b. whiCh then tlows into TNW; 



(b) QeneralTrihutary CharaCteristics {i::hecbtll that arufuX 
'fritnrt~ry is: ·. 0 Natural 

(c) 

0 Artifkiat·(marFmac1e). Explai~;. . 
0 tvtmlipulated (rnaq~alt¢r¢d). Explain: 

Tributary properties with fe~pcct to top of~:)rtk(cstifnilte): 
Aver?ge\,,idth: teet 
Avcn1gc depth: fe{!t 
Avcrag~ ~ide.~lope~:Rff]£\l(j~J. 

Primary tribubtry substr~t<; comtwsiti()p (~heck all that appl)'): 
D Silts 0 Satids 
0 Cobbles 0 Qravel 
D. 6eclrock 0 Vegetati<Jrl~ Type/% c()ve:r: 
0 Other. I~xJ)Iain: 

Tributary cotidition!stabiHty [~.g"' highly eroding, sloughing banks]. 
Presence.of run/rift1~;"/p~~~ ?~!i1plcxes. Explain: 
Tribt\t;lr)'.g(?()I)lClry: J!!§J£i:fi(~J 
Trihutar)'gtadient··(approximateaver£1ge slope): % 

Fllw/: 

OConcrete 
0Muck 

Explain: 

Tribttt<lry providcsfon ~~£~~!,.;~~ ....... · .· ......... ···.······· .... ·. . . . . ,. , ;· 
Estimate average, number o:f flow e,vents itl revie\Y area/year: ?1~1{ P!§( 

Dcscdbe flow regime; · 
Other information on duration and Volttn'le: 

Suttucctlow is: f:I~~flj{$! .. Characteri~tics: 

Subst1rface f1ow:~!~~iljj~i. Explain findings: 
D Dye (or otl1er) test pertorn1e<1: 

Tributary has (<;lwck nil that apply}: 
0 ll~d arHI banks 
0 OHWivl6 (check aU indicators tha(apply): 

0 clear, Uiltunil lii1C impressed on the b~uik D the presenceof1itteratiddebris 
D change.sinthe characterofsoil 0 destructipn of terrestrial veget<\tion 
D sh~lving D the prc~c11.¢c ofwrackHne 
0 vegehiliott matted down~ bcn:t, otabsent 0 sedilnent sorting 
0 leaf litter disturbed or washed away 0 scour 
D ::;cdiriH~rlt depqsition 0 nmftiple observed or predicted now events 
D water staining 0 ~bntptcltallgeill phint{;OIIliJllltlity 
D other (li!)t): · 

0 l)iscontirt~JtJu$QHWI'vt.7 Explair1: 

lffact?r$other tlum the 011WM.wer~ us~d t(} detc~llinel(1teral extenfbfCWA,jtlrisdictioll (ch~c~ aU that ~tpply): 
1]£1 I1ighTide Line indic(lted by: .· . .. (11 Mean High\Vatcr Mark indicated by: 

D oil·or scum line alongshore objects Osurveyto.availahle datum; 
D fine shell or debris d~ppsits (foreshor~) 0 physiqtl hl~rkings; 
0 physical markings/characteristics D vegetation lines/c,hang~s in vegetation types. 
D ticlal gauge$ 
0 oth¢r (list); 

(iii) Chemical Characteristics: 
Chnr~~terize tributary (e,g., water color is dear, discolored; oily t1lm; water quality; gent;ral \\'atershed chat<l¢teH~tics, etc.); 

Explailt: · 
Identify specifi(; prilluhu1ts, if krlOWn: 

6A ttatural or n1an-tna.dediscontim1ity in the OH\Vl\ldocs n.ot liecessarilyseVerjtirisdtction(e.g,iwhere thc·str~mll temporarily fl~ws undergromtd, Of\\;l1ere 
th~ OHWM has beetl remoyed hy development or ;tgric~I!Jnra! practices). Wh~re there is a break in the OllWI\1 that is tlnrdnted to the waterbody~s fle>w 
reg line {e.g,, How over a ro~k outcrop or through H<;llh'ert), the agct1cies willl()()k for indicators qfflowabovc and be~owJhe l)reak. 
~~ . . 

-~,~ 



(lv) Bioll)gkAfCiiaractel'istits~ · Clia noel suJ1tlorfs (thetkl11l thnt ~Ilf)ly): 
0 Ripariar1 corridor;(;tiara¢~~ri~tics (type~.av5'rrtg¢ ,\,idHt): 
D Wetla;1(lfiinge~ Clu1racteristks: 
D Habitat tbr: · 

0 Fedcratly Li$~ed species: p;xplain tiqdi.ligs: 
0 Fish/spawnat~as; Expluinfinding~: .... ·-~ 
0 Qt~cr enviroiU1)~ntttil}'-$en~itive ~pc~i~s~ E?p1ainl1I}dil1g$; 
0 Aqu~tic/wih:llife 4h'er~it)i. Explain tindings: 

(i) J>ltysicatChantctedsH~s: 
(a) Ge!lcral Wetland CharaCteristics: 

Properties:· 
Weth11id size: acres 
Wenand type. Bxplaiil! 
Wethmd qu~lity. ft;-;plai1t: 

Pr()ject \vctlaii~s crqss or scfve as state boundaries. Explaiil; 

(b) General Fl6w 
Flow is: ~rr 

~urtl1¢cJl9\V is:ffilRUJ:~~~ 
Characteristics: 

Suhsurlltcc flow: ~!~~!ld!~\. Explalll findings: 
0 Dye (pr oth~r) te::;t perfori1i~d: 

(c) WetlandAdjocency Determination withNon~TNWf 
0 DirecllY ahtt\{ihg 
0 Notdirectly abutting 

(d) 

0 l)iscrQt.;; "~'etl!ltit:l h)'dtologic coiltiec~km~ }3xpltl.in; 
D EcoT()Sical com1.Cetio't Explain: 
0 Separat~dby hernVbarricr, f:xplah1: 

Project wetlands are 
Prt)ject waters arc ' 

toTNW 
!~:~rivcrlltile,~.frOJll TNW• 
aerial (straight)milesfrom TNW. 

Plo\vi~fronl:~I _,.. 
G$timate•~ppn}xHnateJ()catioil of'''etlaml as Withirttl1e ~J~Ji,;[!i{~l-floodplain. 

(i0 Chemic~ I Chaa'a:<.'tel"isties: 
Characterize wetland systen1 (e~g,, water col6r is dear, brown. oil film on s,urfacq; water qtllllity; g¢n¢ral \yatershep 

t:.haractcristit;s; ¢t¢;), . Explaiit: 
Iden'tit)' specific p()IIu(iiiltS;ifknown: 

(iii) Uiologic~l Characteristics. WctlnJtd stipp~~-t~(~bccknii thnt apply): 
0 Riparian butler. Chura<:teristics (typp1 average width): 
0 Vegetation typelpercen~ cover: Explriiii: 
D Habitatfor: 

0 FederallrListe<Ispecies,_ Hxplaitl Hridings: 
0 Fish/~ptl\\11 areas. ~xpl~in t1ndings: .· ... 
0 Other environmentally~senshivc. spccit;s. .E~ptaiil t1nqit1gs: 
D Aqu,llic/wildJif~ di\'er$ib\ Explai~ findhtgs; 

3. Chararte•·.istics ofnll ,~·etl~tJds.ndJa~el,t·.to the t.ribtitary(if*rtr~. 
Allwctlm)d(s) being c.otisi<l~~ed in thecunmlativeanalysis: gJ~~t~J~i 
Approximately ( )a~;resin tot~l nre beingconsider~d in thc.qnnulidNe. ar1aly.$i$. 



For each wetlahd, specify the following: 

Dirccth" abuts?.(Y/Nl Size (in acres) Directlv abuts? <YIN) Size tin acres} 

Slltril1iatizc oteraH biological, chemica land physical functions being perl(}nned: 

C. SIGNIFICANT NEXUSDETER1\fiN.AtlON 

A significnntnextiS ana))'sis.wiH asscs!i.th~. now·cl•~r~~tedstics a.ld functions ?fthe tribt1ta~y .itself;n~d the fti11~tions perfon11ed 
byJmt'"'etlands adjacent to the tributary·todetennine ifthcysignificantlynffcctthe·chemieal,]lh}'Sic:d~ nnd bio1ogJcntinte~r:Hy 
of 11.TN\Y, For each of the following situations, n sJ~ni~cnnt nexus exists if thetdl?lltary,iJtcombiuation with all of its adj~ccot 
wetlands, bijs more th:)n a speculative orinsubstantiateffcct on the clwntical, physical and/or biological iute~rity of a TN\\'. 
Qu•sidet·ationswhcrt cvn.lunting signific~nt·nexus iuclmlc, butare.n~t lhnited tothevo1unte,dur!ltion, nudfrequency oftl)e flow 
ofwatet in the ~ributary and • its proximi.ty to a TNW~ and ·• the fur~cti()ll~ performed by the tt·il:mtary and all· its a(lj~cent 
wetlands. It i~not :lf)propri~tc to dctennin~signifi~;:mt nexus based solely on any spccificHu·eshold ofdistaJtce{e.g. behve~n a 
triblttary ami itsadjacent wctlandor between a trilmtary and the TN\y). $irnHady,theJac( :)n ~djacent 1vetlnfld<li~s witl)lp or 
outside ofa flQO(}plain is not ~ol~ly determiJJatiye ()f sigilifiCflll(llC:\:\.S; 

.Draw COJlitections between the feature$documcntccJ attd the effects otltheTNW, as itlerltified..ill tl.te ]lapallo~i G~iidance and 
discussed. itlJhe IJtstructhmal Guidel)oo~. Factors to consider inchtde,Tor example: 
• IJocs the tributary, in combination with. itsa?Jaccnt wetlands (if any). have the cap:lcity to c(lrry p()llutallts .Or tl(Jod w~~ers to 

TNW~ •. o~toreducetheam?untpfgoJiutant.sqrtlqod·.waters·.rea?hinga.TN,Y'l 
• Does the tributary; i11 cQmbinatic)l} with itsadjaccllt \H:tl<Jnds (ifany},provide habitatai1dJifccycle snpport fimctionsfor ttsh and 

other species, such as feeding, nesting, spawning~ or rearingxoung for spe~i~sthat an~ present in the TN W? 
• Does the tributary; in combination with its a<tia.c~nt wetlands (if any), haxc. the capacity (o tn:msfcr nutrierlts alld orgai1iq carbon that 

support·dciwtlstrcanl· fo(}thvebs? 
• Does the tribtttri9'~ In ~<hnbingtion with its adjacent wetlands {ifany), have other relationships to the physical, chemical, or 

biological integri!f ofthe TNW? 

N9te: the ahol'"e Hstofconsidet:Hior1s is nofjndusive and other f1mctions observed or known to occur should be docifil\ttlted 
below: 

l. Significantne~u~ findings for ~on~RI:»\V thM hasllo adj~~cttf wetlands aJi~ fl(Jws ~il'ectly ot· i1~directl~· into TNWs. Explain 
t1ndingsof presence or absence of sigtlificantnexus below; based on the .tribuhlry itseH: theu. go to Se(.;tion JILP: 

2. Significaut tleXu~ Iiudiugs f()r Ilri~l'-RP\V aJtd its adjacent ~\'efht[ldS,,};herethe iio&i-RP\V floWs directly.or indirectly into 
'[N\Ys. Explain findings or presence or absence ofsignit1cant nexus belo\Y, bas{!d on .the trib~•tary in• con)bination wilh all 9fits 
adj~menf wetlauds, then go to Section. J ll.D.: 

3. Significmltnexus findings for wetl~Ildsadjarent to anRP\Y btafthat do n~fdit~e¢tly abuJ lhe •U1\Y~ E*plain tlndlngsof 
presence orapsc•wl!ofsignitic<lnt.ilexusbelow, based on the tributary in combination with all of.itsadjaccntwetlands; then g()to 
SeCtion III.D: 

D. UETERi\liNA1JONS.OFJURISDICTlONA.L FlNDINGS.·TH~ SI,JBJECT \VATE]lS!\V:ETLAN:t;lS ARE(CHECI{ALL 
THAT;\PfLYh 

t :N\Vs m!dA,djac~nt\\'etl~''ds~ qtte<:ktill that t:tpplyandpr<)vide sli~estimates iitrc\iic\varea: 
~ TNWs: . . Hn~a.r feet ... width (ft), Or, acres~ 
bill Wetlands adjacentto TNWs: acre~. 

2. RP\Ys that flow directly or indirectly into TN\Vs. 

f81.········~·······.·· 'li~·!·1··.~t.t:.i:~.i;~5 .. o.•·.P·f····.:~.'N.·e·'·~.'.n .. ' .• ;~.~.\·;·\···.J~.c.· .. ~~.·.··.~k .. -.·.~ .. r.i!).·.··.C···t ... ~.·.: •.. e.i.~ .. :.•.·.··.i··.t·~.·.·.~.~.~.~~.a.·.'.'.l.'l.1)·1·'·0·fl. 1{'.t .•. ~ .. :·e·Y·~·····f··.s·r··0·r.·su1·n·1·1 ..• d.a··.·.
1·a·'·· .. ··r·a·e··.·.s·?··· ... ~.·.i~ .... ~: .••.. '.

11·: ... ·.~ .. ·~.::.~.••.· .. l).a' .... ·.··.~.·. ·.·.r .. · .. o. h ....• ~.d.S··.··.d··.··at;J··.a .. ·.· .. i~.l.~d. ·. r.;;;p·t.io 1a.le. ~.d· ic'!Vvl •.. a.ting i'vtthat 1 lA~ ,1.,. 111 
III Tributaries ofTNW<where tributaries have continuous tlow "seasonalli' ( e~g;.typicaUy three~~ each ye(If')"are • ....., ' ........... '-' u fl(.(JI"\. • 

jurisdictioJtnl l)a(asupp9rtingthis.conclusion is provided at Section Jll.R Provide rationale indicatingthat tributaryt1ow~ 
seasomllly: 



Provide estirnates JbrjurisdictiotHtl \utters in the review <J,r~a (~he<:k qfltb~tapply): 
~ Tdhut~li)'Wate~s: ~50 I ineur ~~~( 19 wid~h (fl)~ ·· ·· · 
mJ Qther. non-wetland waters: acres, 

mentity type($) ofw<ttersr 

3~ ~~~l-l~l~\Vs8>thaf0Q'v· direc(l~~. or iitd irectlrlntoJN\Ys. 
(])II Water~mdy that is not a TN\Vor all RP~V, lnst t1ows dire~ tty or indirc<;Ot it~ to a TN\V, rttld i(hu~ a sigi1ificanf riex~1S. with a 

TNW is jurisciictiqnal. J:)atastippgrting this conclusion i~ provid~<Jat Section IILG. · · 

Provi~~eestimatesforjurisdictionul \vaters withilltlw.revie\\'arc~.{cbecJ9•a11 that appi)'l 
~}1)ilmtarywatcrs: ·. linear feet width {ft.). 
fgJ Othernon.;wctland waters: ··acres. 

fdentify tn)e(s) of waters: 

4; 'Ye!lftn<ls difectly a(}titting art.RpW tim~ flow r~h·e~tly orindi•·edly h1to·TN\Vs~ 
mJ ~:'etlands directlyabut RP\Vnnd Jhusarejurisdictional as adjacent wt:tlar1ds. ... . . ... ·· ..... · .. . 

ll§l W~H¥lJld? directly al;uUing an RP\V wbereJrib~itari~s typically fl()w ycar-r()~lnd~ Pr<wide data ahd rationale 
indicating that tributary is perennial in Section III.D.2, above~ Provid~rationaleiodicating that'''etlnnd. i.& 
dirqct iyab:uH ing an· RP\V: 

IE \\'et1nndsd irectly abutting mtRPW wheretri butarics typi~aHy now ":-;~asonally.'i . Pr()yi~~ dati} indi~~ting th~t trib!ltru'y is 
seas()l)a[ il' Sec.tion HI,Bimd rationale h1 Sectign ULD.2~ above, Pr<:>vide rational~ indicating that wed and is directly 
abltttingah RPW: 

PrQ.\'ide·acrcageestiinat¢.s forjutisdictior~ufwetlandsin.the·revie\v.area: acres. 

s. \!etJarul~ ~ulja~enft~bnt not directly abuttin~ art Rl~W thnt flowdir~ctlyor indirect!~: int~ TN\)/$. 
(jd] :vetfandstbat do notdirectlyabut.an RPWtbut~\~fien <;on.~i,lered in SQfllbin~ti()n wi.tlrthe.~ril1tlt?r;'.td whiththeyareadjaccnt 

a~1d with·similarlysitu~ted .-tdjac~nt wetlands~ haveasignificantnexuswitb aTNW arejtJrisidictional. Data supporting this 
conclusionjsprovided at SectionUI.C. 

Provide acreage cstiina.tes forjurisdictional wetlands: in the r~viewarea: acres~ 

6. ·Wetlands nd}acenfto non~RPWs.thnt.ftow directly()r indir~:ctly into 'tl\HYs . 
. Lm· \Vctlrinds i)dj<1C~rtt to St1ch Waters, a?d IJ~V~ whertcoltsfdercd in combination withth~tribuhl~Y to which they.~re ~dJaceflt aod 

With sitnilarly situated adjacent wetlands, have a si~nlficant nexus with a. TN\Vi,rejurisQi<;tionaL J)ata. supporting ~l1is 
concbtsion is pro\:id¢d atSt:¢tioi1 IH.C:~ 

Provide estimates t()rjl}ris<Jic[ional \Yc\lands in the revicv,r ar¢ti: ~1cr~s. 

7. Impo1111dments ofjutiSdictionalwatets~~ 
~sa gert~rtll n1le, tl~¢ ·impoit@mcnfofajurisd~cliOI.lal· tribuutry rt!riniiilsJurisdicti6naL 
ll.i] Demonstrate that impoundment was created from ''.waters· ofthe1J.$"" or 
~ Pt;nlonstr~)t~ that ·w~ter m¢et:i th~ ~riteda tor. on~ ofthq cMegori~s pre~'*te<i above( l ~6)~ or 
II) l)emonstrateth~t w~~ter is isolated with anexus to commerce (see Ebelow)~ 

E. IS()L~TED !IN'l'ERSTATE OlliN'fRA-"STATE}.\YATERS,JNCLUDll'~GlSOLATEJ)\VE:I'~ANDS,'fJ-11!: tTSJ;*, 
DEGRADATION OR DES'fll,UCTION QF \VJUCH COVLI) t\.FVE(:;TlN'fEil~,;'fA,TE (;0~11\lERCE~ INCLUDINGANY 

~pCH\YJ\TERS (GJIECI{:t\.LLTHATAPPLY):
10 

··•··.· ·.· · ..•......•. · .....•. ··.·.. .... .· .... '··········· · ... ·.·.. . . ~ whichure or could be used by interstate orfor~ign lravdcrsforrecr~4tt\on~tl oro~hcr pt1rposys; 
~ frontwhifh t1sh or$lwlltlsll are or ~ould • be tuken and sold in interstate ortbreign commerce, 
00 which are orcou[d.bcused for industrialpurpos~s by industri~s in interstate CQll1l11Crce; 

[Lij lnterstateJsolatcdwaters. Explain: 
IE Otljetlactors: Explain: 

Idel1t~fy':,v::tter bod); filld sllntmarize tMiolt~le supr>ortingdctetfilinntion: 

8S~e Footn{;)te # 3, 
'!To complete the analysis r~fer•tothe·~cy,iti$ectioh III.D.6ofth¢·hlslrttctii:ln~l ?11ideh00k. 
m Pl'i()r to assertii)gQrdeclining CWt\jtttisdicti!)nlJ~tscd ~oJ~Ir()n ·tld~·ca~egoryj (:orps.lJistrkfs,~lU fl6;ate tl1e ~cH~n to Cor~s a ltd EPAJIQ.fot 
reYicw consistent with the tlrutess describcdio tl:le Corps/EPA.b,fenwrmu(t!JitRf/gllrflfllg C11':4ActJuris.dictim' HJ/Imr{l!g:Rap@qs~ 



Provide e!';tirnates torjurisciictiOnul \Vaters in.tli¢.revieW are~<(<;heck QII t1Int apply}: 
@ '('dl.mtri,1y waters:. . line~1r feet width (ft). 
mJ Other non•wetlandwaters: ·acres. 

ldenHJY (ype(s) qf:W~ters: 
Iii Wetlahds: acres~ 

F. NON-JURISDICTIONAL \VATERS, INCLUDING WETL!\NDS(CHECJ{ ,ALLTHATAPPLY): 
£21 Jf pptet1fial wetland$ wl!re assess¢dwithirJ. th¢tevie\v area; th¢s~ areas qid not meet the critetiainthc l987Corl)S of Bngineers 

. \vetland Delineation Manual and/or appropriate Regional Supplement.tt 
lE Rcvicwareaincltt<l~disolatedwaters\\'ithno siJbstantial n.eX\IS to interstate (orforcigtl)COtlltnerce; 

0 Prior to tlwJn11 2001 Supreme Comt decision in "SWANCCt the review area would have been regnlated.ba~ed solely ()nth¢ 
~·~:1igratoryBird Rtde'' (MBR). 

(iLl Writersdo not 111e~t the"Sign.ific~n~Ncxtis" $tandard,. w~tefe suc\ln finding is n~qllired forjtlrisdicticm, Explain; 
122] Other: (explaill, ifnorcovered.above): 

Provide acreageestin~iltestorqon:iurisdi<;tionai \\'~ltcrsin the review area, \\•here the,solc potential basis ofjttrisdktion.isthc.MBR 
tactors(i.e., presen~e ofmigratory birds; presence ofendanger~d spe~ics, usc of water for irrigated agriculture), using best pr(,)fessional 
judgn1e11t (check aU that appl)·}: 
@I NorHvetlaild \Vaters (i.e.; rivers, streams): linear feet width (ft). 
00 Lakes/pon<ls: acres. , 
mJ Other noh-\\'etlatld '''titers: acres. Listtypc ofaqtiaticresotm~c: 
t11 Wetlands: acres. 

Provide acreage estimates for 11ori.:.jtJrisdicttonal \vaters in the review area thatdo not ntccttlie''Sig11ificantNex.us'' $landard, where such 
atlnding I~ required forjtn·isdi¢tioq {check aU tha,tapply); 
£b) Nou-,V:etland waters (i.e"; rivers, streams}: lit1t<1r feet widtb(ft)~ 
llii] Lal;:eslponds: a<:res; 
[[£] Other non~\\'etland \vaters: a¢tes; List type ofuqu~itieresourcc: 
Jill Wetlands: a~res. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING I> AT A; Dat~ .revlew~d.for JD (~IJ~ck aU Uta{:tiJJIIY - cl1e~ked>ilen1s $ball be inc}vd~djn case tile and, where ¢he¢kc.<i 
and re(jtiested, appropri~td)' reference ~oorc~$ i)elo,y): 
~ ivfaps, phms,plots oreJatsubmiUed.byoron behalfotthe applicanj}ponsultant: 
[221 l)ata !ilwets. prepared/submitted by ~r()n .}Jcha!f of Jhe appli~;;ant/c{}nsuttant. 

. 0 Oftice t:oncurs with data sheets/delineation rcpotL 
0 Oft1ce does notcpncur with datashcets/delin~:ati{.}Jt repprt. 

till Data $he\ts prepili"ed by the Corps: 

~m.······.···················.·.· ... · Corps navigable waters~ study: L4l U.S. f;eologi!:al Survey ll)'drolpgic At[ a~: 
0 USGS NHD dnta; 
0 l]S(IS 8 and 12 digit .HUCmaps. 

00 u~~ GeptogjcalSilrveymap(s)~ Cit~SC<llt! &<]tiad nanh~: 
1m USDA Natural Rcsource:s.Conservation ScrviceSoil Survey. Citation: 
00 
lim 
liD ·uu 
l8l 

00 
rm 

~ 

National \v¢thtitds inver1toiy nlitp(s). Gite name: 
State/Local wetland· in vcntory map(s}: 
FEtviA/FlRM maps; 
IOO,.year FloodplaiJl Elevation is: . {NationalGeodectic Vertical Datt1m of 1929) 
Photographs: 0 Aerial (Nam~. &I) at~}: . 

()r {g) Otlit;r(Natne & Date): PfoJect Site September 25; 2013 ami January 17, 2014 
Ptevioos determhiation(s). Fi!e.no, llnd date ofrcsponse letter: 
AppHc.aple/supporting cas~ la\v; 

l\p.pli.ca·b·k·"·/·s·u.pport.in· .. g sc·i·e· nt.if.tcl·i.t.emttire: . . £ l ~· 
Other information (please specify); I)Sf/-L~ ~ o ~~ 

ll. AD~ITIONAL CQl\ll\lENTSTOSU:[>PORJ' JJJ: .Tbi~ JDfonh in~JVdes EUijtl)' Creek'ind. an l)mmnied Tributary ofEllijafCreek. 
The two streams sections to be impacted are within less than 50 teet of each.other and are similar in landscape position and vegehltion cover. 



   

 

   
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 3/3/14    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER:SAW-2014-00231 NCDOT/TIP B-3868/Div 14  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State:  NC   County/parish/borough:  Macon  City:  near Franklin 
Center coordinates of site (lat/long in degree decimal format):  Lat. 35.2721° N, Long. -83.4307° W.  
           Universal Transverse Mercator:       
Name of nearest waterbody: Little Tennessee River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (HUC): Little Tennessee  

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: 3/3/14    
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Pick List  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Pick List “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters: 100 linear feet: 195 width (ft) and/or approx.  acres.  
  Wetlands:       acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW: The Little Tennessee River.    

 
 Summarize rationale supporting determination: At this location, the Little Tennessee River is a water of the U.S. regulated pursuant 

to Section 10 of the Rivers and Harbors Act.  There are also numerous put-ins and take-outs upstream and downstream of this 
location. 

 
 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:     . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  



 

 

 

 

 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:  .  

                                                 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs: 100 linear feet 195 width (ft), Or, approx. acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:  . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   
 



 

 

 

 

   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet  width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name:     . 
 USDA Natural Resources Conservation Service Soil Survey. Citation:     . 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):     .  

    or  Other (Name & Date):Nationwide 6 Permit - TIP No. B-3868 Bridge No. 172 on SR 1456 over Little Tennessee 
River.  

 Previous determination(s).  File no. and date of response letter:  . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):  GIS map prepared by the USACE. 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 
 

















APPROVED JURISDICTIONAL DETERMINATION FORM 
U;S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV ofthe JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION t I ·l! 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): ~ ~ } 'f . . d/ 
B. DisTrucToFFicE,FILENAME,ANDNUMBER~-~ 1"'_ 0 a;<&~ A}UJt;r-; §vi~ 81 I I ~f-1'31 

f:J,Y 1_1 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State: NC County/parish/borough: Rutherford City: Lake Lure 
Center coordinates of site (lat/long in degree decimal format): Lat. 35.48150° I, Long. -82.13783°1-

Universal Transverse Mercator: 
Name of nearest waterbody: Y otings Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Broad River 
Name of watershed or Hydrologic Unit Code (HUC): 03050105 m Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
II Check if other sites (e.g., o:ffsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. ~VIEW PERFORMED FOR SITE EVALUATION (CHECI} ALL THAT APPLY): 
Office (Desk) Determination. Date: ~ll--ee..- .:,B}U[ If; 

......... ~ Field Determination. Date(s): 1/22/2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There BrJ'I~ ''navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

1]1 Waters subject to the ebb and flow of the tide. a Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There~~~ "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence ofwaters of U.S. in review area (check all that apply): 1 

11m TNW s, including territorial seas 
W Wetlands adjacent to TNWs 
l!l!l Relatively permanent waters2 (RPW s) that flow directly or indirectly into TNW s 
llJ Non-RPWs that flow directly or indirectly into TNWs 
filliTI Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
llliiDl) Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
millJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
W Impoundments of jurisdictional waters 
Dill!J Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 100 linear feet: 10 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: liill!iRif:RJ~lDIIII~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

Ill Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2~ Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

Ifthe waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section ID.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly int() ~-
D Tributary flows through ~~fllii'Mf tributaries before entering TNW. 

Project waters are · river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a; which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~li~'iim,~f. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence of runlrifflelp()?l S~fi,Iplexes. Explain: 
Tributary geometry: gj~I(;:~J~t 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~~~~;1;1 ..... . 
Estimate average number of flow events in review area/year: gJ~J!l,!~~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~~~~ .. lj'~~~· Characteristics: 

Subsurface flow: ti!l11!1Jf~~- Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
mmJ High Tide Line indicated by: it Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fme shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
IdentifY specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics.- Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

0-Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: . 
0 Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: I§I!I~J 
Characteristics: 

Subsurface flow: ~~~li;li~~- Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the lllil!~l floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, ifknown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: lf!~~-~!~J 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? CY /N) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, ~as more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the lNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
IJilillllNWs: linear feet width (ft), Or, acres. 
II Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 

mf .. ······:··· ... Tributaries ofTNWs where tributaries typically flow year-round are jurisdiction~Provide data and rationale indicatin. g that 
... . tr~butiD?' is perennial: Stre~ has _fish as well ~s pronounced bed/bank features.f> h ,....h.f" r-1 1 h~ r, _! ~ I1\.AA }\.. 1 M-1--DtfWN. 

lillill). Tnbutartes ofTNW where tnbutar1es have contmuous flow "seasonally" (e.g., typic~/t§\~e'IllQWthVe~ch ~:Y~e"" "'~'-"' 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



.P~ovide estimates for jurisdictional waters in the review area (check all that apply): 
.Jm. Tributary waters: 100 linear feet 10 width (ft). 
·E!J· Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly 'into TNWs . 
.II· Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters "'ithin the review area (check all that apply): 
·Iii· Tributary waters: linear feet width (ft). 
li] Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
tJI Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

... ·Elill.]• Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

m;). Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
•JIDRI! Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
(j_ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

}\s a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
II. Demonstrate that impoundment was created from "waters of the U.S.," or 
llilJl Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
J!l: Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECKALLTHAT APPLY): 10 

II which are or could be used by interstate or foreign travelers for recreational or other purposes. 
- I!) from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
llJ which are or could be used for industrial purposes by industries in interstate commerce. 
Ill Interstate isolated waters. Explain: 
IJ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Ad Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all thatapply): 
IJ, Tributary waters: linear feet width (ft). 
mJ Other non-wetland waters: acres. 

Identify type(s) of waters: 
lffiGI Wetlands: acres .. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Jil If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
El1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). m Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

~ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
lilliJ: Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
WE} Lakes/ponds: acres. 
El] Other non-wetland waters: acres. List type of aquatic resource: 
I2lJ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~ill' Lakes/ponds: acres. 
l2illJI Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
f.ElJ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 
. . D Office concurs with data sheets/delineation report. 

D Office does not concur with data sheets/delineation report. 
E&Jl Data sheets prepared by the Corps: 
l!iliillJ. Corps navigable waters' study: 
(ill~ U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:1:24000, Lake Lure Quadrangle. 
filim USDA Natural Resources Conservation Service Soil Survey. Citation: 
m National wetlands inventory map(s). Cite name: 
fii State/Local wetland inventory map(s): 
ilJ FEMAIFIRM maps:NC Floodplain Mapping Program. 

~ ~~~~~;::~~:o[jl~~r~;t~:: ~ Date)~ational Geodectic Vertical Datum of 1929) 

or~ Other (Name & Date):Stream photos in NWP Application, 1/23/2014. 
l1ili!ll Previous determination(s). File no. and date of response letter: 
~ Applicable/supporting case law: 

Jl ~:~!~:;~:':io:':~:!e~~~~t:et'if'¥-ia,L ~ ~' 

B. ADDITIONAL COMMENTS TO SUPPORT JD: fish observed in stream. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): March 26,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, The Bayard Group, SAW-2014-00241 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Union City: Indian Trail 
Center coordinates of site (lat/long in degree decimal format): 35.0758,-8063027 
Universal Transverse Mercator: 
Name of nearest waterbody: South Fork Crooked Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Rocky River 
Name of watershed or Hydrologic Unit Code (HUC): Rocky, NC-SC(3040105) 
-~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
m5l Check if other sites (e.g., offsitc mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EV ALVA TION (CHECK ALL THAT APPLY): 
!llil Office (Desk) Determination. Date: 
fiil! Field Determination. Date(s): November 13,2013 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There l::f~llJ!~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
revie'Y area. [Requiredj 

@ Waters subject to the ebb and flow of the tide. 
~ Waters are presently used, or have been used in the past, or may be susceptible for usc to transport interstate or foreign commerce. 

Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

1bere "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

Iii 1NWs, including territorial seas 
llJll Wetlands adjacent to TNWs 
Jli Relatively permanent watcrs2 (RPWs) that flow directly or indirectly into TNWs 
fl_ Non-RPWs that flow directly or indirectly into 1NWs 
IDJI Wetlands directly abutting RPWs that flow directly or indirectly into 1NWs 
l$1 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
g_ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
Jm Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (:ft) and/or acres. 
Wetlands: .372 acres. 

c. Limits (boundaries) of jurisdiction based on: Ji:~~l!iijg!l~~~!l!~OO()ll:lj!j,~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

~- Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictionaL 
Explain: 

SECTION III CW A ANALYSIS 
A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes ofthis fonn, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, complete 
Section Jli.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.l and 2 
and Section lli.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "'relatively permanent 
waters'' (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section IIJ.D.2.lfthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section Ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW.Jfthe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section UI.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section ID.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 50 jJJilH 
Drainage area: 50 m!ft~] 
Average annual rainfall: 
Average annual snowfall: 

inches 
inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into lNW. 
D Tributary flows through !!:(~l!~i tributaries before entering TNW. 

Project waters are 
Project waters are river miles from RPW. 
Project waters are (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: No. 

Identify flow route to TNW5
: from site to culverts toUT to South Fork Crooked Creek to Crooked Creed to Rocky River. 

Tributary stream order, if known: 0. 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
~)<'] Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate): 
Average width: 2 feet 

Average depth: .2 fee~~tl!!iJ![Ili]. 
Average side slopes:~ 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock [gl Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g .• highly eroding, sloughing banks]. 
Presence of run/rifflejg~~L c,?;,nplexes. Explain: 
Tributary geometry: iJ!j~J!j[l[~ 
Tributary gradient (approximate average slope): 3 % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

~:~f~~~~ !r~:~ee~:~!P~]!!!~~~: in review area/year: ~ll!ljmfi!~~~i~~~ 
Describe flow regime: 

Other information on duration and volwne: 

Surface flow is: (~[~~]!~. Characteristics: 

Subsurface flow: iili!!lll'4:~]. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
lSI OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
1:8J vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
0 other (list): 

D Discontinuous OHW1vL7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
~ High Tide Line indicated by: ~· Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 otl1er (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
I:8J Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn area.''>- Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

6A natural or man-made discontinuity in the OH\VM does not necessarily sever jurisdi(.,iion (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM: that is unrelated to the watcrbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: ~~!~il1Jii!iiifu1~1!'l!il!i 
Characteristics: 

Subsurface flow: ft:t4m\tifi. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Detennination with Non-TNW: 
0 Directly abutting 

(d) 

D Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berrnlbarrier. Explain: 

Project 
Project waters 
Flow is from: 

miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the i:jjii!!!l~~floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any)~~~·-~,~ 
All ·wetland(s) being considered in the cumulative analysis: J!i~flll_i~t 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY/N) Size Cin acres) Directly abuts? (Y/N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in theRapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IJLD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section Ili.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 

II TNWs: linear feet width (ft). Or. acres. 
Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. m Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
1m Tributary waters: linear feet width (ft). 
1m: Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant nexus with a 

1NW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdk'tional waters within the review area (check all that apply): 
llllJ Tributary waters: linear feet width (ft). 
mil Other non-wetland waters: acres. 

Identity type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
iJ! Wetlands directly abut RPW and thus are jurisdictional a.'> adjacent wetlands. 

If Wetlands directly abutting an RPW where tributaries typically flow yearwround. Provide data and rationale 

8See Footnote# 3. 

10 



indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

llli?j Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Jim Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~- Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Jffi! Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS. INCLUDING ISOLATED WETLANDS. THE USE. 
DEGRADATION OR DESTRUCTION OF WinCH COULD AFFECT INTERSTATE COMMERCE. INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

l!illJ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
fiiDl from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~ which arc or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
lit Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
£mll Tributary waters: linear feet width (ft). 
fimlJ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
HZlJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
_g Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

~ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
{i Other: (explain, if not covered above): 

Provide acreage estimates for nonwjurisdictional waters in the review area, where the sole potential basis of jurisdiction is the :MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
fm Lakes/ponds: acres. 
Jil Other non-wetland waters: acres. List type of aquatic resource: 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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OOlf Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
Jil Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
lllliJ Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
li!ll Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:. 
~ Data sheets prepared/submitted by or on behalf ofthe applicant/consultant. 

1ZJ Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report 

till!~ Data sheets prepared by the Corps: 
Gffil Corps navigable waters' study: 
l!i!J U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

Dill! U.S. Geological Survey map(s). Cite scale & quad name: NC-Matthcws 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: 
~ National wetlands inventory map(s). Cite name: 
!lii!l State/Local wetland inventory map(s): 
l!i!J FEMA/FIRM maps: 
rnfl 100-ycar Floodplain Elevation is: (National Geod_cctic _Vertical Datum of 1929) 
.Dill! Photographs: 12] Aerial (Name & Date):UNK. 

or D Other (Name & Date): 
l§ll Previous determination(s). File no. and date of response letter: 
l!i!J Applicable/supporting case law: 
mil Applicable/supporting scientific literature: 
1m Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION ) I ,/ 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 3 LL ,, 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: :)f/7,t) - /J.O {~ -/) D ~ '17 /t) C/){Ff1J'b ·-lf59f-i 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: B-4554- Bridge No. 145 /D/V J~ 

State: North Carolina County/parish/borough: Jackson City: Balsam 
Center coordinates of site (lat/long in degree decimal format): Lat. 35.406215° ~'Long. -83.123996° ~

Universal Transverse Mercator: 
Name of nearest waterbody: Scott Creek 

·Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee 
Name of watershed or Hydrologic Unit Code (HUC): 06010203 
aJ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Jilld!l Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. ~VIEW PERFORMED FOR SITE EVALP,AT70f (CHECK ALL THAT APPLY): 
o:fice (Desk~ De!ermination. Date: 3 I Lf_ I 

..... .. F1eld Determmatwn. Date(s): · 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There i'llll'~ "navigable waters of the US." within Rivers and Harbors Act (RHA)jurisdiction (as defined by 33 CFRpart 329) in the 
revie':V area. [Required] 

L2JI Waters subject to the ebb and flow of the tide. 
lbilil Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe US." within Clean Water Act (CWA)jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence ofwaters of U.S. in review area (check all that apply): 1 

m TNW s, including territorial seas 
ift Wetlands adjacent to TNWs 
IJ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Ill Non-RPWs that flowdirectly or indirectly into TNWs 
U@] Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
lillliDJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~b) Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
l:iil Impoundments of jurisdictional waters 
om!~ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size ofwaters of the U.S. in the review area: 
Non-wetland waters: 250 linear feet: 25 width (ft) and/or acres. 
Wetlands: 0 acres. 

c. Limits (boundaries) of jurisdiction based on: ~§~fi,!!~~!fJJ;!JI;;~~~ 
Elevation of established OHWM (if known): 2,624.8 . 

2. Non-regulated waters/wetlands (check if applicable):3 

ElmJ. Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ill.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section UI.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: , 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

inches 
inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly int() 'J'NW. 
0 Tributary flows through ~~~~j:~~~ tributaries before entering TNW .. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, ifknown: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



--------------------~ ----

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top ofbank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: lf:!~ij;)Jm~~~-

Primary tributary substrate composition (check all that apply): 
.0 Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence of runlriffle/p()olcomplexes. Explain: 
Tributary geometry: ~i,£~~~i~! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: :i~~~~j 
Estimate average numb~r of ri~w events in review area/year: g~~~l~~~! 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: Ip[~~'J}j$f. Characteristics: 

Subsurface flow: 1:~~~1~!~~- Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
IJl.'l High Tide Line indicated by: m Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~!~1'1:!§!. Explain: 

Surface flow is: I(~J~~~ 
Characteristics: 

Subsurface flow: 11~1!,lml~!- Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination withNon-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: .. ·. . . . 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the ~~~,~;!ll~i floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: !i,£~~~§! 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) . 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNW s, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
I!; TNWs: linear feet width (ft), Or, acres. 
Jl Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~~· Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: S~ores ~;q on NCDWQ Stream ID form. Scott Creek is on USGS quad maps, and has a strong bed and 
bankandbaseflow. DfluJHS /h~8~ t 

mJI Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are· 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
BJ• Tributary waters: 250 linear feet 25 width (ft). 
l!f Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
1!1• Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
•Iii• Tributary waters: linear feet width (ft) . 
. eJll Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
II Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

EmlJ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

mJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
II Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
II Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
OlJlll Demonstrate that impoundment was created from "waters of the U.S.," or 
If Demonstrate that water meets the criteria for one ofthe categories presented above (1-6), or 
II Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
~JJCH WATERS (CHECK ALL THAT APPLY):10 

f1l which are or could be used by interstate or foreign travelers for recreational or other purposes. 
llJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
II which are or could be used for industrial purposes by industries in interstate commerce . 
. Ill Interstate isolated waters. Explain: 
II Other factors. Explain: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in th~ review area (check all that apply): 
Hiilll. Tributary waters: linear feet width (ft) . 
. GtJ: Other non-wetland waters: acres. 

Identify type(s) of waters: 
JillBl Wetlands: acres. 

F. N()N-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
I2J If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers 

Wetland Delineation Manual and/or appropriate Regional Supplements . 
. [2l]: Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). · 

12] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
IillEr Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~ Lakes/ponds: acres. 
l!illli Other non-wetland waters: acres. List type of aquatic resource: 
(ll Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
lJilll Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). m Lakes/ponds: acres. 
L)j Other non-wetland waters: acres. List type of aquatic resource: m Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
at:J:d requested, appropriately reference sources below): 
W Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: m Data sheets prepared/submitted by or on behalf ofthe applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

Effil1 Data sheets prepared by the Corps: . 
IJl Corps navigable waters' study: 
liS! U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

IIDilllli U.S. Geological Survey map(s). Cite scale & quad name: 
L2ll USDA Natural Resources Conservation Service Soil Survey. Citation: 
(j1 National wetlands inventory map(s). Cite name: m State/Local wetland inventory map(s): 
~ FEMA/FIRM maps: 
l§lJi 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) m Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
~Jill Previous determination(s). File no. and date of response letter: 
[ill Applicable/supporting case law: 
m Applicable/supporting scientific literature: . 

~ Other information (please specify): G, 1£ Yn9-f. fJVt-p ~-bJ ~ UJ pfC€ t 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 28 March, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Reames holdings Limited Partnership, SAW-2014-00252 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is a 20 acre parcel located approximately 500' 
west of the intersection of Chestnut Lane and Fairforest Dr. within Union County, North Carolina. Pin # 0714100 I G 

State: NC County/parish/borough: Union City: Westly Chapel 
Center coordinates of site (!at/long in degree decimal format): 35.065227,-80.720125 
Universal Transverse Mercator: 
Name of nearest water body: West Fork Twelvemile Creek 
Name of nearest Traditional Navigable Water (TNW) into which fue aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba North Carolina, South Carolina(3050103) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
fm Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
1m Office (Desk) Determination. Date: 
IJlll Field Determination. Date(s): Jaouary 9, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There~~~ "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area [Required] 

fil Waters subject to the ebb and flow of the tide. 
II§ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters oft he US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. IIIdicate presence of waters of U.S. in review area (check all that apply): 1 

m TNWs, including territorial seas 
,{§lj Wetlands adjacent to TNWs 
~ Relatively p~nnanent waters2 (RPWs) that flow directly or indirectly into TNWs 
1m] Non-RPWs that flow directly or indirectly into TN\Vs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into 'lNWs 
~ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
&I_ Wetlands adjacent to non-RPWs that flow directly or indirectly into INWs 
~ Impoundments of jurisdictional waters 
llilJ1 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 331linear feet: 3 width (ft) and/or 0.02 acres. 
Wetlands: 0.53 acres. 

c. Limits (boundaries) of jurisdiction based on: 1((\i!llli:~~l 
Elevation of established OHWM (ifknown): 

2. N()n-regulated waters/wetlands (check if applicable): 3 

~ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

SECTION III: CWA ANALYSIS 
A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section 111.1~. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section m.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section m.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section lli.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and .its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.l for 
the tributary, Section IIJ.B.2 for any on site wetlands, and Section m.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section ID.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: !Pt~ft~i 
Drainage area: fJ~~~1 
Average annual rainfall: inches 
Average annual sno-wfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
D Tributary flows tlrrough !l!~!!i~~~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: !J!l!Ei!k'[~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g .• highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: i!li.~1!\l~l 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: jj!~1i!S! 
Estimate average number of flow events in review area/year: C.i!!i~m 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: mJ!\1~~~. Characteristics: 

Subsurface flow: ~1!11i!!l>Jl~. Explain findings: 
D Dye (or test performed: 

Tributary has (check all that apply): 
D Bed aod banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted do\Vll, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant corrununity 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OH\VM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
llliJl High Tide Line indicated by: llmf Meao High Water Mark indicated by: 

D oil or scum line along shore objects D sUrvey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

'(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW" 

6 A natural or man-made discontinuity in the OHVVM does not necessarily sever jurisdiction (e.g., where the strean1 temporarily flows underground, or where 
the OH'Wl\1 has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below 1he break. 
7Ibid. 
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(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: i!l!l}ijj,'jllj. Explain: 

Surface flow is: !i~:EiiR~ 
Characteristics: 

Subsurface flow: i{~l]OO!~f- Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by benn/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the ~i!.I'JIJ§:! floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, ifknown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: . 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Jltl~~f~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size (in acres) Directly abuts? IY IN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size Cin acres) 

A significant nexus analysis ·will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological jntegrity of a TNW. 
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IJI.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to·an RPW but that do not directly abut the RPW. Explain fmdings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section lli.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
jjjjjl TNWs: linear feet width (ft). Or. acres. 
1!1!1 Wetlands adjacent to INWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow ycar-rmmd are jurisdictionaL Provide data and rationale indicating that 

tributary is perennial: : Feature shows on USGS topographic map as a blue line stream. Professionals in the field observed 
flow levels and development of bed and bank structures in the stream, which are indicative of perennial waters .. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
llffil Tributary waters: linear feet width (ft). 
11m: Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
llffil Tributary waters: linear feet widtl1 (ft). 
{il Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Imi Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

SSee Footnote# 3. 
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lBa Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section lii.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Approximately 0.53 ac of wetland were identified using the 1987 Delineation Manual and 
the appro;priate regional Supplement. 

13 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section Ill.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
lfgl Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they arc adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictiOnal wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN\Vs. 
6. Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As_ a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters ofthe U.S.," or Pond is in line with Jurisdictional stream. 
mB: Demonstrate that water meets tl1e criteria for one of the categories presented above (1-6), or 
Iilli Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

ilJ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
(!D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
til which are or could be used for industrial purposes by industries in interstate commerce. 
mJ Interstate isolated w~ters. ~xplain: 
fSn_ Other factors. Explam: . 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
mJ Tributary waters: linear feet widtl1 (ft). 
-~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
ffilU Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
fimJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
1llif1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the :MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
[.ill1 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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m§ Lakes/ponds: acres. 
li!nl Other non-wetland waters: 
JlD Wetlands: acres. 

acres. List type of aquatic resource: 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
ljj Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
lliil.l Lakes/ponds: acres. 
1m_ Other non-wetland waters: acres. List type of aquatic resource: 
fii Wetlands: acres. 

SECTION TV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): :a Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:. 
fmi Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

JlD Data sheets prepared by the Corps: 
i] Corps navigable waters' study: 
llil! U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
[gJ USGS 8 and 12 digit HUC maps. 

Dim U.S. Geological Survey map(s). Cite scale & quad name: Nc-Matthews 
fiiiil USDA Natural Resources Conservation Service Soil Survey. Citation: 
~ National wetlands inventory map(s). Cite name: 
Eilll1 State/Local wetland inventory map(s): 
liJllil FEMA/FIRM maps: 
I2Jl! 1 00-year Floodplain Elevation is: (National Geodcctic V crtical Datum of 1929) 
llil! Photographs: D Aerial (Name & Date):Bing Maps hybrid 2013. 

or D Other (Name & Date): 
lii!i Previous detcrmination(s). File no. and date of response letter: 
Iii Applicable/supporting case law: 
fmi Applicable/supporting scientific literature: 
Jlllt Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. Hthe aquatic resource is a TNW, complete 
Section Ul.A.l and Section Ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section TII.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section m.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section JII.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: . ! .. 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

inches 
inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
D Tributary flows through i!ll!il!lJ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if lmown: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 'Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ~!'l!ii!1,!~l 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

~:~~:~ :::r::ee~:~!~!! events in review area/year: Nl~:lf]l.~~ 
Describe flow regime: 

Other infonnation on duration and volume: 

Surface flow is: r~Umli!l:~m. Characteristics: 

Subsurface flow: lllli~Dilll:~. Explain findings: 
0 Dye (or test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
l!lfJ High Tide Line indicated by: Mean High Water Mark indicated by: 

0 oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc,). 

Explain: 
Identity specific pollutants, iflmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: l!l~li'~ 
Characteristics: 

Subsurface flow: !mi11\11l!li~l- Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with N on-1NW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: · · 
0 Separated by berm/barrier. Explain: 

miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the: ~~~!Iii] floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if ani) 
All wetland(s) being considered in the cumulative analysis: Ili~JI§:l 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? (YIN) Size Cin acres) Diredly abuts? (Y/N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size Cin acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination -with its adjacent wetlands (if any), provide habitat and lifccycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
rnl!J TNWs: linear feet width(!\), Or, acres. 
1ili!l Wetlands adjacentto TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
B Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Feature shows on USGS topographic map as a blue line stream. Professionals in the field observed flow 
levels and development of bed and bank structures in the stream, which are indicative of perennial waters .. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
li!ll Tributary waters: 620.94 linear feet 2 width (ft). 
fm Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
_mill Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
rnl!J Tributary waters: linear feet width (ft). 
J!!i Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
mii! Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

8See Footnote# 3. 
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JBI Wetlands directly abutting an RPW where tributaries typically flow year-round .. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

HID1 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
ij Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
DiJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Demonstrate that impoundment was created from "waters of the U.S.," or 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

JB which are or could be used by interstate or foreign travelers for recreational or other purposes. 
1!]1 from which fish or shellfish arc or could be taken and sold in interstate or foreign commerce. 
lif which are or could be used for industrial purposes by industries in interstate commerce. 
fli Interstate isolated waters. Explain: . 
Di: Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
el Tributary waters: linear feet width (ft). 
mJ Other non-wetland waters: acres. 

IdentifY type( s) of waters: 
lJ!lll Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
lim If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 
Ill Waters do not meet the "'Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
mlJ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
lli!l Non-wetland waters (i.e., rivers, ~ireams): linear feet width (ft). 
lJ!lll Lakes/ponds: acres. 

9 To complete the analysis refer to the key in Section III.D.6 ofthe Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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fiilll Other non-wetland waters: acres. List type of aquatic resource: 
mJ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
m: Non-wetland waters (i.e., rivers, streams): linear feet, width (:ft). 
(±§~ Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
(i; Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:. 
i?JI Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

18] Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

Gill Data sheets prepared by the Corps: 
I§.!H Corps navigable waters' study: 
jgl U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: SC-Fortmill 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: 
~ National wetlands inventory map(s). Cite name: 
~ State/Local wetland inventory map(s): 
Ill!! FEMA!FIRM maps: 
§31 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
jgl Photographs: [ZI Aerial (Name & Date): 

or D Other (Name & Date): 
Eilll Previous determination(s). File no. and date of response letter: 
~ Applicable/supporting case law: 
[ililll Applicable/supporting scientific literature: 
~ Other infonnation (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED WRISDICTIONAL DE1ERMINATION FORM 
U.S. Army Corps ofEnginecrs 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): Feburary 28, 
2014 

B. DISTRICT OFFICE, FILE NAME, AND NIIMBER:CESAW-RG-A, SAW-2014-00318, Mike Wallace 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Cabarrus City: Concord 
Center coordinates of site (latJlong in degree decimal format): 
80.592327 

Latitude & Longitude in Decimal Degrees: 35.407762 N, -

Universal Transverse Mercator: 
Name of nearest water body: Irish Buffalo Creek 
Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): RockyNC-SC 3040105 
®_ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
m:J' Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
!!ilil Office (Desk) Determination. Date: Feburary 28, 2014 
11- Field Determination. Date(s): 

SECTION ll: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~E~J~~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

R Waters subject to the ebb and flow of the tide. 
1!!1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

1m TNWs, including territorial seas 
!ill Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
IJ Non-RPWs that flow directly or indirectly into TNWs 
liJ Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
itt Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
llf Wetlands adjacent to non-RPWs that flow directly or indirectly into 1NWs 
Of Impoundme~ts of jurisdictional waters 
~~ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 60 linear feet: 4 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~-li!~~-~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows yeaHound or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



l4if Potentially-.:,-'' ,_sdictional waters and/or wetlands were assessed wh ..• the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TNWs. Ifthe aquatic resource is a TN\V, 
complete Section III.A.l and Section IU.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections TII.A.l and 2 and Section Ill.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TN\V 

(i) 

(ii) 

General Area Conditions: 
Watershed size: iifr!\!il):lllsj 
Drainage area: ~~]!IJ»i 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly i{lto 1NW. 
D Tributary flows through liflll~, tributaries before entering 1NW. 

Project waters are river miles from 1NW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from 1NW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
3 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 

(c) 

Tributary is: D Natural 
D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ;Rf,Sjf;§:~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explmn: 

Tributary condition/stability [e.g., higbly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: j!J~'IS:::gi\ 
Tributary gradient (approximate average slope): % 

Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: f,!@'JI!il~J 
Estimate average number of flow events in review area/year: mJill!ilJ~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: l!!!flftill!!s!. Characteristics: 

Subsurface flow: [!l'Jm'_5J Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

Jl!lll Higb Tide Line indicated by: Jl!lll 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 

6 A natuml or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break 
7lbid. 



D Wctlfu ...ringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

2. Characteristics of wetlands adjacent to non-TN\V that flow directly or indirectly into TN\V 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~Ji1!!J!Jiit· Explain: 

Surface flow is: ~"lJ!li]ltufi~ 
Characteristics: 

Subsurface flow: -~~];f. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination -with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: :C_Im~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? CY/N) Size (in acres) Directly abuts? CY /N) 

Sununarize overall biological, chemical and physical functions being performed: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristi.cs and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TN\V. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TN\V). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwcbs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TN\Vs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section lli.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
tlJill TNWs: linear feet width (ft), Or, acres. 
imf Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
ll!'f~imll~i Tributaries of1NWs where tributaries typically :flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
1!!11 Tributary waters: linear feet width (ft). 
fil Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 

8See Footnote# 3. 



lEI Water body , _j is not a 1NW or an RPW, but flows directly or in(J_...._...:ctly into a 1NW, and it has a significant 
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
OOll Tributary waters: linear feet width (ft). 
i! Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
lil} _Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

mlJ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Proyide rationale indicating that wetland is 
directly abutting an RPW: 

Jillfll Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
mJ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remainsjurisdictional. 
ijfj Demonstrate that impoundment was created from "waters of the U.S.," or 
1illfJ Demonstrate that water ~~ets the cri:cria for one of the categories presented above (1-6), or m Demonstrate that water IS ISOlated Wlth a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

llli: which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~- fro~ which fish or shellfish arc_ or cou.ld be taken and .sold in_ int~r~tate or foreign commerce. 
It which are or could be used for mdustnal purposes by mdustnes m mterstate commerce. 
11· Interstate isolated waters. Explain: 
I} Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
llBiJ Tributary waters: linear feet width (ft). 
l!fj Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
OOlJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
el If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
111 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWAAct Jurisdiction Following 
Rapanos. 



Review area included isolated wa~..,Ls \Vith no substantial nexus to interstate (or foreign)~ _ .. nmerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
l\1BR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
ti Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
mill. Lakes/ponds: acres. 
1'i Other non-wetland waters: acres. List type of aquatic resource: 
fiB Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a fmding is required for jurisdiction (check all that apply): 
rdl Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
lit Lakes/ponds: acres. 
~fill~ Other non-wetland waters: acres. List type of aquatic resource: 
fiE]' Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
II Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant: 
l!i Data sheets prepared/submitted by or on behalf of the applicant/consultant 

. D Office concurs with data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 

1m Data sheets prepared by the Corps: 
11!21 Corps navigable waters' study: 
li U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

1!!11 U.S. Geological Survey map(s). Cite scale & quad name:NC-Concord. 
OOJ USDA Natural Resources Conservation Service Soil Survey. Citation: 
mJ National wetlands inventory map(s). Cite name: 
Jl!ji) State/Local wetland inventory map(s): 
lmJ FEMAIFIRM maps: 
il] I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
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