
APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be coinpleted by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 10,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2010-00378, East Yancey Water & Sewer District I Nathan 
Bennett 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: For stream impact# I, 2, 3, & 3A 

State: NC County/parish/borough: Yancey City: Micaville 
Center coordinates of site (lat/long in degree decimal format): 
additional information 

Latitude & Longitude in Decimal Degrees: See table under section N, B~ 

Universal Transverse Mercator: 
Name of nearest waterbody: South Toe River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nolichucky 
Name of watershed or Hydrologic Unit Code (HUC): Nolichucky (06010108) 
frel Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
f:ZN Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Office (Desk) Determination. Date: 6-10-2014 
Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION tO DETERMINATION OF JURISDICTION. 

There "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

I§ Waters subject to the ebb and flow of the tide. 
{i Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

'There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

I!J TNW s, including territorial seas 
~ Wetlands adjacent to TNWs 
mm_ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs. 
Ill Non-RPWs that flow directly or indirectly into INWs 
tim Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
fim Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into INWs 
li Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Elm~ Impoundments of jurisdictional waters 
l1I!B Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: approximately 64Iinear feet: 2.5 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: llJi~!IJ~~'!!!ll~~Il~~il! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check ifapplicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



iJ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictionaL Explain: 

A. TN\Vs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section Ill.A.l and Section ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section Ili.D.l.; otherwise, see Section lli.B below. 

l. TNW 
IdentifY TNW: 
Summarize rationale supporting detennination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous tlow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lli.B.l for 
the tributary, Section Ill.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: jgJ~W::mi 

·J"'"'"'""~"-''"""" 
Drainage area: i)ii!L~~~] 
Average annual rainfall: inches 
Average annual snowfall: inches 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 



Identify flow route to 1NW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: !lli~Rli!\'I!K. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffie!,E?,~L9"~':UPlexes. Explain: 
Tributary geometry: fl!!ll!!!l!l~! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: mlfJHftt 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: l!!li!l!i~ll$1 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~~!Jg!!!i!:j:. Characteristics: 

Subsurface flow: [j!J!Jgll.!!li! Explain findings: 
0 Dye (or test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaflitter disturbed or washed away 0 scour 
D sediment deposition 0 multiple observed or predicted flow events 

0 water staining D abrupt change in plant community 
0 other (list): 

D Discontinuous OH\VM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
I§ High Tide Line indicated by: I§ Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OH\VM docs not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
71bid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explam: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !;l!~!!;:':iilJ!t. Explain: 

Surface flow is: jl-!l\!il!lg 
Characteristics: 

Subsurface flow: Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with N on-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands · 
Project waters 
Flow is from: 
Estimate apJJTo:drrtate 

river miles from TNW. 
aerial (straight) miles from TNW. 

of wetland as within the ~!i!;i!~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: 
Approximately() acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y fN) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tribUtary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing ymmg for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section HLD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence 
or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
EZ5J TNW s: linear feet 
. ~Wetlands adjacent to TNWs: 

width (ft). Or, acres . 
acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
t23: Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: the unnamed tributaries to the South Toe River are in natural drainage channels. Substrate sorting, riffle 
pool, complexes, and flow were observed by professionals in the field. 

Tributaries ofTNW where tributaries have continuous flow ""seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
'ml Tributary waters: approximately 64 linear feet 2.5 width (ft). 
fiJ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
i} Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

8See Footnote# 3. 



11!ID. Tributary waters: linear feet width (ft). 
il.illl: Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
J!ll Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

mfl Wetlands directly abutting an RPW where tributaries typically flow year-round 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting au RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: O.llacres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
t1liRI Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TN\V are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
JOOjJ' Demonstrate that impoundment was created from "waters of the U.S.," or 
J1ilB_ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
1m' Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

F. 

tift which are or could be used by interstate or foreign travelers for recreational or other purposes. 
BtlJI from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~ which are or could be used for industrial purposes by industries in interstate commerce. 
eli Interstate isolated waters. Explain: 
mill Other factors. Explain: 

lde.ntify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
I1!ID Tributary waters: linear feet width (ft). 
Ill Other non-wetland waters: acres. 

Identify type(s) of waters: 
1§: Wetlands: acres. 

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Cli If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
IDiJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule'" (MBR). 

mm Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section Ill.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the rviBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): m N:on-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Ifill Lakes/ponds: acres. 
fim1 Other non-wetland waterS: acres. List type of aquatic resource: 
tr§ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
fm Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
li:l_ Lakes/ponds: acres. 
1m: Other non-wetland waters: acres. List type of aquatic resource: 
mJ' W ctlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
00" Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

1£2J Data sheets prepared by the Corps: 
~ Corps navigable waters' study: 
!llll U.S. Geological Survey Hydrologic Atlas: 

0 USGS NW) data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: NC-Burnsville. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: 
1m National wetlands inventory map(s). Cite name: 
nFJf State/Local wetland inventory map(s): 
rn£! FEMA/FIRM maps: 
~ 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
lllll Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
6llil Previous determination(s). File no. and date of response letter: 
l!f Applicable/supporting case law: 
~ Applicable/supporting scientific literature: 
lllll Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: Corps representatives walked the entire sewer line corridor during various site 
visits from April 2012 to June 2014. The unnamed tributaries listed below all exhibit indicators of perennial flow and all flow into 
the South Toe River. 

UTI to South Toe 
UT2 to South Toe 
UT3 to South Toe 
UT3A to South Toe 

35.916360, -82.211313 
35.915891, -82.211990 
35.915127, -82.213347 
35.913907,-82.212901 

Impact 1 
Impact2 
Impact3 
lmpact3A 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fOnn should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 10,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2010-00378, East Yancey Water & Sewer District I Nathan 
Bennett 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: For stream impact# 3B, 4, 5A, 5B, 5C, 6, 7, 12, 13, 14, 15, & 
16 

State: NC County/parish/borough: Yancey City: Micaville 
Center coordinates of site (lat/long in degree decimal fonnat): 
additional information 

Latitude & Longitude in Decimal Degrees: See table under section IV, B, 

Universal Transverse Mercator: 
Name of nearest waterbody: Little Crabtree Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nolichucky 
Name of watershed or Hydrologic Unit Code (HUC): Nolichucky (06010108) 
I} Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Ji Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Office (Desk) Determination. Dale: 6-10-2014 
Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ff~~~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

J!l Waters subject to the ebb and flow of the tide. 
ti} Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

I. Waters of the U.S. 
a. Indicate presence of waters of U.S. in reView area (check all that apply): 1 

~ TNWs, including territorial seas 
(E Wetlands adjacent to TNWs 
-~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
E¥J Non-RPWs that flow directly or indirectly into TNWs 
mJ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
l£til Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Him Impoundments of jurisdictional waters 
fi21l Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: approximately 236 linear feet: 3 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~i!;j~f~ill!i~li!~JjllOO]j 
Elevation of established OHWM (iflmown): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lli below. 
2 For purposes ofthis form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ill. F. 



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictionaL Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section TII.A.l and Section ID.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections m.A.l and 2 
and Section ITI.D.l.; otherwise, see Section III.B below. 

l. TNW 
IdentifY 1NW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS o~· TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section Ill.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section UI.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section m.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section lli.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Couditic•ns= 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through limJII tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 



Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: lfiiiiiiimiiif. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g .• highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: !!'i~lllli'lltl 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~~~tlf~] 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: ~~]~i 
Describe flow regime: 

Other infonnation on duration and volume: 

Surface flow is: !f:ll~~!i[Ji!- Characteristics: 

Subsurface flow: Jit!J!l\!1'!!111~- Explain fmdings: 
D Dye (or test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
D vegetation matted do-wn, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
llli High Tide Line indicated by: llli Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
0 fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D otlrer (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6 A natural or man-made discontinuity in the OHV.lM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to 1l1e waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally~sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General_F'low Relationship with Non-TNW: 
Flow is: m~~-· Explain: 

Surface flow is: m~fi!!Jil 
Characteristics: 

Subsurface flow: :[~ll:l'J!!!~. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination withNon~TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain:_ 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from 1NW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, bro\Vll, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 fish/spawn areas. Explain findings: 
0 Other environmentally~sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: 
Approximately () acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (Y /N) Size Cin acres) Directly abuts? (YIN) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence 
or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IILD: 

D. DETERMJNA TIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
TNW s: linear feet width (ft). Or. acres. 
Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. m Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: the unnamed tributaries to the Little Crabtree Creek are in natural drainage channels. Substrate sorting, 
riffle pool, complexes, and flow were observed by professionals in the field. 

I!J Tributaries of1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
IJ: Tributary waters: approximately 236 linear feet 3 width (ft). 
ii Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
(il Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

8See Footnote# 3. 



IE§ Tributary waters: linear feet width (ft). 
JlJJI Other non~wetland waters: acres. 

Identify type(s) of waters: 

4. W_etlands directly abutting an RPW that flow directly or indirectly into TNWs. 
;m: Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. m Wetlands directly abutting an RPW where tributaries typically flow year-round 

m Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: O.llacres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
_If Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into. TNWs. 
mil: Wetlands adjacent to such waters, and have when considered in combinatiun with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Jim~ Demonstrate that impoundment was created from "waters of the U.S.," or 
m.lJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or m Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

J:l which are or could be used by interstate or foreign travelers for recreational or other purposes. 
liiii.ll from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
mf which are or could be used for industrial purposes by industries in interstate commerce. 
ll§J Interstate isolated waters. Explain: 
ml Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Jllli! Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identizytype(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
ElJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters witl1 no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

mJI Waters do not meet the <'Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the .MER 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
DM Lakes/ponds: acres. 
{§ Other non-wetland waters: acres. List type of aquatic resource: 
l]i1 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
if Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
1¥21 Lakes/ponds: acres. 
fiml Other non-wetland waters: acres. List type of aquatic resource: 
flm Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
@ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
film: Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

liillt Data sheets prepared by the Corps: 
~ Corps navigable waters' study: 
fll!1l U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

l.:i'.~.:.: U.S. Geological Survey map(s). Cite scale & quad name:· NC-Burnsville. 
t12:1 USDA Natural Resources Conservation Service Soil Survey. Citation: 
fm National wetlftT!-dS inventory map(s). Cite name: 
llli!1 State/Local wetland inventory map(s): 
IJil FEMA/FIRM maps: 
~ 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
l!iil Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): m Previous detcnnination(s). Fileno. and date of response letter: 
~ Applicable/supporting case law: 
ffilliJ Applicable/supporting scientific literature: 
fll!1l Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: Corps representatives have walked the entire sewer line corridor during 
various site visits from Apri12012 to June 2014. The unnamed tributaries listed below all exhibit indicators of perennial flow and all 
flow into Little Crabtree Creek. 

UT 1 to Little Crabtree 35.908030,-82.219105 Impact3B 
UT2 to Little Crabtree 35.908030, -82.219105 Impact 4 
UT3 to Little Crabtree 35.909084, -82.223298 Impact5A 
UT4 to Little Crabtree 35.909767, -82.224285 Impact 5B 
UT 5 to Little Crabtree 35.910130, -82.226880 lmpact5C 
UT 6 to Little Crabtree 35.910316,-82.231636 Impact 6 
UT 7 to Little Crabtree 35.910959, -82.233282 Impact 7 
UT 8 to Little Crabtree 35.918231, -82.255097 Impact 12 
UT 9 to Little Crabtree 35.918484, -82.257718 Impact 13 
UT 10 to Little Crabtree 35.915144,-82.262973 Impact 14 
UT 11 to Little Crabtree 35.915105, -82.269209 Impact 15 
UT 12 to Little Crabtree 35.915976, -82.272000 Impact 16 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 10,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2010-00378, East Yancey Water & Sewer District I Nathan 
Bennett 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: For stream impact# 9 

State: NC County/parish/borough: Yancey City: Micaville 
Center coordinates of site (lat!long in degree decimal format): 
-82.248543 

Latitude & Longitude in Decimal Degrees: 35.915729, 

Universal Transverse Mercator: 
Name of nearest waterbody: Shoal Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nolichucky 
Name of watershed or Hydrologic Unit Code (HUC): Nolichucky (06010108) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Jm Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different m form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Office (Desk) Determination. Date: 6-10-2014 
Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~~ti::fl "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

E!3 Waters subject to the ebb and flow of the tide. 
Elfl Waters are presently used, or have been used in the pac;t, or may be susceptible for usc to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defrned by 33 CFRpart 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

l]ig TNW s, including territorial seas 
l1il! Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
1mB Non~RPWs that flow directly or indirectly into TNWs 
00 Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
Iii Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
fil Wetlands adjacent to non~RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
[I Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: approximately 10 linear feet: 12 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: lii~~jjl~~lM~~lil!~l}il 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate.sections in Section ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



l§i Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section UI.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections lll.A.l and 2 
and Section III.D.l.; otherwise, see Section ITI.B below. 

L TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summa-rizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section JJI.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will inclUde in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section TILB.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section JII.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section m.c below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

0 Tributary flows directly into JNW. 
D Tributary flows through ~lfJ!!!!i!fl tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 



Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: l!lil~jm!!!. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explaill: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: !illfllr\ili~! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~~m~~-~ 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: l!:l~lliflWi 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: l,l'Jl[l!J!!Jl!!i~. Characteristics: 

Subsurface flow: ~~~~:~]lil Explain findings: 
D Dye (or test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction ofterrestrial vegetation 
D shelving D the presence of\Vfack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining 0 abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWl\.1 were used to determine lateral extent of CWAjurisdiction (check all that apply): 
Elii! High Tide Line indicated by: Elii! Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fme shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OIIWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OH\VM has been removed by development or agricultural practices). Where there is a break in the OH\VM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explaill findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: iJ!!~!Ii'!ilf~. Explain: 

Surface flow is: i!mi!-Jii~l 
Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or otlrer) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic cmmection. Explain: 
D Ecological connection. Explain: 
D Separated by bennlbarrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the ij~liii!RlSl floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, ifknown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: 
Approximately() acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (Y/N) Size (in acres) Directly abuts? (YIN) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing ymmg for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity ofthe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section ill.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence 
or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. 
l!lJ TNWs: linear feet 
1!!!1 Wetlands adjacent to TNWs: 

Check all that apply and provide size estimates in review area: 
width (ft), Or, acres. 

acres. 

2. RPWs that flow directly or indirectly into TNWs. 
1!81 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Shoal Creek is a blue line on the USGS topographic map NC-Burnsvi!le Quad, which in North Carolina 
means it flows more than 3 months out of the year making it a perennial stream. Substrate sorting, riffle pool, complexes, and 
flow were observed by professionals in the field. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: approximately 40 linear feet 4 width (ft). 
Elf Other non-wetland waters: acres. 

Identify type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
mf Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictionaL Data supporting this conclusion is provided at Section III. C. 

8See Footnote# 3. 



Provide estimates for jurisdictional waters within the review area (check all that apply): m Tributary waters: linear feet width (ft). 
ID Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
lllJ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

~~ Wetlands directly abutting an RPW where tributaries typically flow year-round 

Bij Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: O.llacres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
_limf Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
.. - with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 

conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
fmil Demonstrate that impoundment was created from "waters ofthe U.S.," or 
~iii~ Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
IIJ' Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPL¥): 10 

1m; which_are or could be used by interstate or foreign travelers for recreational or other purposes. 
E2lf from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
fm which are or could be used for industrial purposes by industries in interstate commerce. 
m: Interstate isolated waters. Explain: 
till Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
JOOI Tributary waters: linear feet width (ft). 
mB} Otl1er non-wetland waters: acres. 

Identify type(s) of waters: 
JOOI Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
1§1 If potential wetlands were a')sessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
mf Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

~ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
f1i Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CW A Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non~jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the :MER 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
fm Lakes/ponds: acres. 
Iii Other non-wetland waters: acres. List type of aquatic resource: 
trni Wetlands: acres. 

Provide acreage estimates for non~jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
lliDt Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
EJ Lakes/ponds: acres. m Other non-wetland waters: acres. List type of aquatic resource: 
J2lTI Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
lBJ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

Ellif Data sheets prepared by the Corps: 
§I Corps navigable waters' study: 
llili! U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: NC-Burnsville. 
fillll USDA Natural Resources Conservation Service Soil Survey. Citation: 
rum: National wetlands inventory map(s). Cite name: 
flll! State/Local wetland inventory map(s): 
llll! FEMA/FIRM maps: 
f.m 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
!i1ill Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
m Previous determination(s). File no. and date of response letter: 
Ji.E Applicable/supporting case law: m- Applicable/supporting scientific literature: 
llili! Other infom1ation (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: Corps representatives walked the entire sewer line corridor during various site 
visits from Apri12012 to June 2014. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 10, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2010-00378, East Yancey Water & Sewer District I Nathan 
Bennett 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: For stream impact #5, 8, 10, 11, & 17 and wetland impact #I 
State: NC County/parish/borough: Yancey City: Micaville 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.908273,-82.221303, 
35.915690, -82.246872, 35.915529, -82.249806, 35.916180, -82.250911, & 35.907864, -82.216586 and wetland 35.897289, 
-82.215618 
Universal Transverse Mercator: 
Name of nearest waterbody: Little Crabtree 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nolichucky 
Name of watershed or Hydrologic Unit Code (HUC): Nolichucky (06010108) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Jlit Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are a._<;sociated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Office (Desk) Determination. Date: 6-10-2014 
Field Determination. Date(s): 6-9-2014 

SECTION II: SUMMARY OF FINDINGS 
A. RliA SECTION 10 DETERMINATION OF JURISDICTION. 

There fli~!~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [ Requiredj 

00!1 Waters subject to the ebb and flow of the tide. 
Bffil Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

IJ TNWs, including territorial seas 
12} Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
mfl Non-RPWs that flow directly or indirectly into TNWs 
m Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
fm_ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
if Impoundments of jurisdictional waters 
(mrf Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: approximately 4.35 miles: 22 width (:ft) and/or acres. 
Wetlands: 0.022 acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~f~iiJll!m!!!il!/f&i\!~~~~fi'(l!il and OHWM: 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes ofthis form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section UI.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section Jll.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section Ill.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section JII.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: i!lr~ll%1ili1S! 
Drainage area: ~~~lJJ!ilW:~i 
Average annual rainfall: inches 
A vcrage annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly 
D Tributary flows through tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 



Identify- flow route to TNW5
: 

Tributary stream order, ifknovm: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: !ili!Jii~j!~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary eondition/stabili1y [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: :f.4lJ~!§! 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

~:~t~~~ ::;:~dec~~:~!!!~!! events in review area/year: ~!1>!!\:~!~i 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: jl~~!lllji'(. Characteristics: 

Subsurface flow: fi~r~~~· Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 0 the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
0 shelving D the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
D leaf litter disturbed or washed away 0 scour 
D sediment deposition 0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in plant community 
D other (list): 

D Discontinuous OH\VJ\.1.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
§ Higb Tide Line indicated by: § Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify- specific pollutants, iflmown: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6 A natural or man-made discontinuity in the OH\VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian conidor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: '!!~~!{!iiJl~. Explain: 

Surface flow is: !t~lfiJ 
Characteristics: 

Subsurface flow: '!!iJl~~l Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fihn on surface; water quality; general watershed 

characteristics; etc.). Explain: 
IdentifY specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: 
Approximately) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (Y /N) Size Cin acres) Directly abuts? CY IN) Size Cin acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

othct species, such as feeding, nesting, spmvning, or rearing young for species that are present in the 'INW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TN\Vs. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to Section lll.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section ITJ.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence 
or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
1lfil TNWs: linear feet 
lll!l Wetlands adjacent to TNWs: 

width (fl). Or, acres. 
acres. 

2. RPWs that flow directly or indirectly into TNWs. 
liD Tributaries ofTNWs where tributaries typically flow year~round arc jurisdictional. Provide data and rationale indicating that 

tributary is perermial: Little Crabtree creek is a blue line stream on the USGS topographic map, NC-Bumsville Quad which in 
North Carolina means it flows more than 3 months out of the year making it a perennial stream. The stream has riffle-pool 
complexes, sorting and supports fish and other aquatic life. Professionals in the field observed flow. 

Jili1J Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section Ill. B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): m Tributary waters: approximately 4.35 miles, 22 width (ft). 
mJ Other non-wetland waters: acres. 

ldenticy type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 

8See Footnote# 3. 



Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a INW, and it has a significant nexus with a 
'INW is jurisdictional. Data supporting this conclusion is provided at Section HI. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

Identity type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TN\Vs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: The wetland is located in the floodplain of Little Crabtree creek and has a direct 
connection. 

eiD] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
ffij Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a 1N\V are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Jlm!l Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a INW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. Wetland is located within the flood plain of Little Crabtree creek. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from ''waters of the U.S.," or 
mJj Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Iii Demonstrate that water is isolated witl1 a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE[ WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

film: which are or could be used by interstate or foreign travelers for recreational or other purposes. 
ljl from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m: which arc or could be used for industrial purposes by industries in interstate .commerce. 
~ Inter~iate isolated waters. Explain: 
fl Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Jllill Tributary waters: linear feet width (ft). 
{!I Other non-wetland waters: acres. 

Identify type(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Jm If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 'Prior to asserting or declining C\V A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CW A Act Jurisdiction Following Rapanos. 



0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

IID1 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for nonRjurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
NonRwetland waters (i.e., rivers, streams): linear feet width (ft). 
om! Lakes/ponds: acres. 
tiEl~= Other non-wetland waters: acres. List type of aquatic resource: 
lmn Wetlands: acres. 

Provide acreage estimates for nonRjurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
8ill( NonRwetland waters (i.e., rivers, streams): linear feet, width (ft). 
§ill~ Lakes/ponds: acres. 
miD Other non-wetland waters: acres. List type of aquatic resource: 
Jm Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in ca.•;;e file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[2£1 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

mJ Data sheets prepared by the Corps:6-9-2014. 
l1Sll Corps navigable waters' study: 
l:i1'Jl U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HIJC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: NC-Burnsville. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Yancey County, NC 
6illf National wetlands inventory map(s). Cite name: 
ijl State/Local wetland inventory map(s): 
lit FEMA/FIRM maps: 
ijB 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
lJlill Photographs: D Aerial (Name & Date): 

or D Otl1er (Name & Date): 
11m Previous detennination(s). File no. and date of response letter: 
lit Applicable/supporting case law: 
fllH Applicable/supporting scientific literature: 
l:i1'Jl Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: Corps representatives walked the entire sewer line corridor during various site 
visits from April2012 to June 2014. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 10,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2010-00378, East Yancey Water & Sewer District I Nathan 
Bennett 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: For streamimpact#l8, 19, 20, 21, 22, & 23 and wetland impact 
#2 

State: NC County/parishfborough: Yancey City: Micaville 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.904283, -82.214910, 
35.902265, -82.213570, 35.901982, -82.213567, 35.900846, -82.213831, 35.888499, -82.216667, 35.884118, -82.217926 and wetland 2 
35.897289, -82.215618 
Universal Transverse Mercator: 
Name of nearest waterbody: Ayles Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nolichucky 
Name of watershed or Hydrologic Unit Code (HUC): Nolichucky (06010108) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
{I Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) arc associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EV ALVA TION (CHECK ALL THAT APPLY): 
14!1 Office (Desk) Determination. Date: 6-10-2014 
14!1 Field Determination. Date(s): 6-9-2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

ftii Waters subject to the ebb and flow of the tide. 
E§l Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA)jurisdiction (as defined by 33 CFR part 328) in the review area. [RequiredJ 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

mf TNW s, including territorial seas 
lljj! Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPW s) that flow directly or indirectly into TNW s 
1!1@1 Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
g Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Hi Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
.m§ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: approximately 1.67 miles: 18 width (ft) and/or acres. 
Wetlands: 0.11 acres. 

c. Limits (boundaries) of jurisdiction based on: jjlf!,~~[~[i!ll[~~~~OO~i[!ji:!JI and OHWM 
Elevation of established OHWM (ifknowo): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
1 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section lli.F. 



II{ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: · 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assertjnrisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IH.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections lll.A.l and 2 
and Section Ill.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not. a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent w~tlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lli.B.l for 
the tributary, Section ID.B.2 for any onsite wetlands, and Section IIJ.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section lli.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TN\V. 
D Tributary flows through r~- tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from 1NW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West 



Identify flow route to INW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~~1il!i!1!i1~-

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence ofrunlriffie/pool complexes. Explain: 
Tributary geometry: !!ll!!il!ili!J 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: J!mlllif 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: ~i£Jll:!ti!l~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Jill1\ll~!iiili00- Characteristics: 

Subsurface flow: "tli~llilSl Explain fmdings: 
D Dye (or oth~~) te~t performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
0 shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous 0I-{\VM.7 Explain: 

If factors other than the OHWM were used to detennine lateral extent of CWAjurisdiction (check all that apply): 
1!!1 High Tide Line indicated by: 1!!1 Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6 A natural or man~made discontinuity in tl1e OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OH\VM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other enviromnentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

2. Characteristics of wetlands adjacent to non-TN\V that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ill!!ti!I.IJ~ii!i"J Explaio: 

Surface flow is: l'ilti!§l 
Characteristics: 

Subsurface flow: i!ll!!!i!i:l!.~!. E>:plain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with N on-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic coiUlection. Explain: 
D Ecological cmmection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands miles from TNW. 
Project waters 
Flow is from: 
Estimate approximate location of wetland as within the j~]l~l floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
IdentifY specific pollutants, if knovm: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fishlspavm areas. Explain findings: 
0 Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary {if any) 
All wetland(s) being considered in the cumulative analysis: 
Approximately() acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Dircctlv abuts? (YIN) Size (in acres) Directlv abuts? (Y/N) Size Cin acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TN\Vs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence 
or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
OOll INWs: linear feet width (ft), Or, acres. 
-~-Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
_m Tributaries ofTNWs where tributaries typicallY flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Ayles creek is a blue line stream on the USGS topographic map, NC-Burnsville Quad which in North 
Carolina means it flows more than 3 months out of the year making it a perellllial stream. The stream has riffle-pool 
complexes, sorting and supports fish and other aquatic life. Professionals in the field observed flow. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~· Tributary waters: approximately 1.67 miles, 18 width (ft). 
f1¥J Other non-wetland waters: acres. 

Identify type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

'INW is jurisdictionaL Data supporting this conclusion is provided at Section IlL C. 

8See Footnote# 3. 



Provide estimates for jurisdictional waters within the review area (check all that apply): a Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identify typc(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

_m Wetlands directly abutting an RPW where tributaries typically flow year-round. Wetland is located within the flood plain 
of Ayles Creek and is directly connected. 

J5!ll Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: O.tlacres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
g Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
lfjl Demonstrate that impoundment was created from "waters of the U.S.," or 
i'lJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
razH_ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

Iii_ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
m;} from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
filH which are or could be used for industrial purposes by industries in interstate commerce. 
liJ Interstate isolated waters. Explain: 
Iii! Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): a Tributary waters: linear feet width (ft). 
£I Other non-wetland waters: acres. 

Identify type(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
ti!i If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
tiJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

fli Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section IILD.6 of1hc Jnstiuctional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the :MER 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
lliDJ Lakes/ponds: acres. 
[ffil Other non-wetland waters: acres. List type of aquatic resource: 
fl Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
OOJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Iilln Lakes/ponds: acres. 
0011 Other non-wetland waters: acres. List type of aquatic resource: 
[lfl Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
{ljt Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 

~ Data sheets prepared by the Corps:6-9-2014. 
r£fl Corps navigable waters' study: 
l]!:l U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

mi U.S. Geological Survey map(s). Cite scale & quad name: NC-Burnsville. 
~· USDA Natural Resources Conservation Service Soil Survey. Citation: Yancey County, NC 
rnEJ National wetlands inventory map(s). Cite name: 
fill State/Local wetland inventory map(s): 
lll!'i FEMA/FIRM maps: 
Qiilt 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
fill Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
flij Previous detennination(s). File no. and date of response letter: 
~ Applicable/supporting case law: 
fi3il Applicable/supporting scientific literature: 
fl£il Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: Corps representatives walked the entire sewer line corridor during various site 
visits from April2012 to June 2014. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 10, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2010-00378, East Yancey Water & Sewer District I Nathan 
Bennett 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: For stream impact# 18A, 21A, & 22A 

State: NC County/parish/borough: Yancey City: Micaville 
Center coordinates of site (lat/long in degree decimal format): 
additional infonnation 

Latitude & Longitude in Decimal Degrees: See table under section IV, B, 

Universal Transverse Mercator: 
Name of nearest watcrbody: Ayles Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nolichucky 
Name of watershed or Hydrologic Unit Code (HUC): Nolichucky (06010108) 
mf Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
[§!ll Check if other sites (e.g., offsitc mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different m form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Office (Desk) Determination. Date: 6-10-2014 
Field Detennination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There {i[i;~ii!ij "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

m2f Waters subject to the ebb and flow of the tide. 
HI Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

m 1NWs, including territorial seas 
mm: Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
~ Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
fiml Wetlands adjacent to bUt not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
E!lft Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: approximately 40 linear feet: 4 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: l!~~i!\l'il~il!JI~1!51Ji!l!ifj 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Til below. 
2 For purposes of this fom1, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or ha-; continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section lli.F. 



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IIJ.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.L; otherwise, see Section m.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section IILD.2.1fthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section lii.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TN\Vs that flow directly or indirectly into TN\V 

(i) General Area Cond.itio•ns: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly intoTNW. 
D Tributary flows through !Iilli§~ tributaries before entering TNW. 

Project waters are 
Project waters arc miles from RPW. 
Project waters arc (straight) miles from TNW. 
Project waters are (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 



Identify flow route to 1NW5
: 

Tributary stream order, ifknown: 

(b) General TributarY Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: i:{~j~j~~~{~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 V cgctation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: '!li]~l§':! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~liit"IT!l~i 

0 Concrete 
0Muek 

Explain: 

Estimate average number of flow events in review area/year: if~~jjflllll~l 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: !lll~itl!:!~. Characteristics: 

Subsurface flow: .!l~lfl<]~]jl. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM' (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHW1vr.I Explain: 

If factors other than the OHW1v1 were used to determine lateral extent of CW A jurisdiction (check all that apply): 
Iii High Tide Line indicated by: Mean High Water Mark indicated by: 

D oil or scum line along shore o~jects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man~made discontinuity in the OHW:M does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~~. Explain: 

Surface flow is: 1[~-:JI~~ 
Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-1NW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland ·hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the ~~liJI~~l floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being.considered in the cumulative analysis: 
Approximately 0 acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (Y/N) Size Cin acres) Directly abuts? (Y /N) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW'. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon tlmt 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself: then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence 
or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
TNW s: linear feet width (ft), Or, acres. 
Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: the unnamed tributaries to Ayles Creek are in natural drrunage channels. Substrate sorting, riffle pool, 
complexes, and flow were observed by professionals in the field. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flow:S 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
:I] Tributary waters: approximately 40 linear feet 4 width (ft). 
@ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
mJ Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

8See Footnote # 3. 



Ei.iil Tributary waters: linear feet width (ft). 
-~ Other non-wetland waters: acres. 

Identizy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TN\Vs. 
if Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. ml Wetlands directly abutting an RPW where tributaries typically flow year-round 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section lll.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: O.llacres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
If Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNW"s. 
IJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~- Demonstrate that impoundment was created from "waters of the U.S.," or 
mg{ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or m Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

Ill: which are or could be used by interstate or foreign travelers for recreational or other purposes. 
Q) from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
fm which are or could be used for industrial purposes by industries in interstate commerce. 
iif} Interstate isolated waters. Explain: 
~ Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). · 
~ Other non-wetland waters: acres. 

Identizy type(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
J1l If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 
JZI Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining C\VA jurisdiction based solely on this category, Corps Districts will e1evate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
mlJ Lakes/ponds: acres. 
flilll Other non-wetland waters: acres. List type of aquatic resource: 
fiilll Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
I£hll Lakes/ponds: acres. 
lliffi Other non-wetland waters: acres. List type of aquatic resource: 
1m Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
l!m Data sheets prepared/submitted by or on behalf of the applicant/consultant 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

liffii Data sheets prepared by the Corps: 
Iii Corps navigable waters' study: 
flljJ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: NC-Burnsville. 
fill' USDA Natural Resources Conservation Service Soil Survey. Citation: 
IJ.j:, National wetlands inventory map(s). Cite name: 
QL.l_ State/Local wetland inventory map(s): 
l!iiJ FEMAIFIRM maps: 
mil 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
l!iiJ Photographs: 0 Aerial (Name & Date): 

or D Other (Name & Date): 
~!ill} Previous determination(s). File no. and date of response letter: 
m Applicable/supporting case law: m Applicable/supporting scientific literature: 
l!iiJ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: Corps representatives walked the entire sewer line corridor during various site 
visits from Apri12012 to June 2014. The unnamed tributaries listed below all exhibit indicators of perennial flow and all flow into 
Ayles Creek. 

UT 1 to Ayles Creek 
UT 2 to Ayles Creek 
UT 3 to Ayles Creek 

35.902877, -82.213537 
35.896797, -82.215828 
35.86425, -823216820 

Impact 18A 
Impact 21A 
Impact22A 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV ofthe ID Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 10,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2010-00378, East Yancey Water & Sewer District I Nathan 
Bennett 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: For stream impact# 24-outfall at WWTP 

State: NC County/parish/borough: Yancey City: MiCaville 
Center coordinates of site (laUlong in degree decimal format): 
-82.207933 

Latitude & Longitude in Decimal Degrees: 35.917508, 

Universal Transverse Mercator: 
Name of nearest waterbody: South Toe River 
Name of nearest Traditional Navigable Water (TN\V) into which the aquatic resource flows: Nolichucky 
Name of watershed or Hydrologic Unit Code (HUC): Nolichucky (06010108) 
00 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
llimJ Check if other sites (e.g., off.;;ite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Office (Desk) Determination. Date: 6-10-2014 
Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

'There ~~it!~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

fiml Waters subject to the ebb and flow of the tide. 
_M Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

l. Waters of the U.S. 
a. _Indicate presence of waters of U.S. in review area (check all that apply): 1 

fl. TNWs, including territorial seas 
~ Wetlands adjacent to TNWs 
tm Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D!lH Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
lit Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
d!ft Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
1m Impoundments of jurisdictional waters 
1§1 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: approximately 20 linear feet: 75 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: iil!l'lll!l:'!/i!lii!~iiJ 
Elevation of established OHWM (iflmown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section JII below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



Jll Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNW"s and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section lii.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW" 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNW"s where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. Hthe aquatic resource is not a TNW", but has year-round 
(perennial) flow, skip to Section Ill.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ID.DA. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW". If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section lii.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNW"s that flow directly or indirectly into TNW" 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with 1NW: 

inches 
inches 

D Tributary flows directly ~Ilto}'NW. 
0 Tributary flows through !:l!l'l!- tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

~Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West 



Identity flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that awly): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
A vcrage depth: 
Average side slopes: 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence ofrun/riffle!.P~~L~9~Plexes. Explain: 
Tributary geometry: ~!~~JI~ 
Tributary gradient {approximate average slope): % 

(c) Flow: 
Tributary provides for: ~~~~1~~ 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: tJS~~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: l!l,~ili!J~. Characteristics: 

Subsurface flow: ~~miif. Explain fmdings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators tbat apply): 

D clear, natural line impressed on the bank 0 the presence oflitter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 

D water staining 0 abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
lllJl High Tide Line indicated by: Ill! Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fmc shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHVVM: that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetlaod type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow _Relationship with Non-TNW: 
Flow is: !l!il:!!ll!ii~i. Explain: 

Surface flow is: l}l[i![S]l 
Characteristics: 

Subsurface flow: ~!1il!ii"lll!. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fishlspawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: 
Approximately() acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directlv abuts? (YIN) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance. and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence 
or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
liD TNWs: linear feet width (ft). Or. acres. 
IJl!I Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~- Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: The South Toe River is a blue line strean1 on the USGS topographic map, NC-Burnsville Quad which in 
North Carolina means it flows more than 3 months out of the year making it a perennial stream. The river also supports trout 
and other aquatic life. 

§ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
m Tributary waters: approximately 641inear feet 2.5 width (fi). 
1m Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 
TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

8See Footnote# 3. 



Provide estimates for jurisdictional waters within the review area (check all that apply): 
EllJ Tributary waters: linear feet width (ft). 
m:l Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
W Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Wetlands directly abutting an RPW where tributaries typically flow year-ronnd 

lli_ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section ID.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area:. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Jm Wetlands tl1at do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section IILC. 

Provide acreage e~iimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus Vllith a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

;\s a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
if Demonstrate that imponndment was created from "waters of the U.S.," or 
mJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Jm Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

ffillil which ar~ or could be used by interstate or foreign travelers. f~r recreational or. other purposes. 
till]~ from whtch fish or shellfish arc or could be taken and sold mmterstatc or foretgn commerce. 
ijj which arc or could be used for industrial purposes by industries in interstate commerce. 
f:B Interstate isolated waters. Explain: 
Ill Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 
lit Other non-wetland waters: acres. 

Identify type(s) of waters: 
~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Jil If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
_l§ii Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

mJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Jii Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the :MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Iili!l Lakes/ponds: acres. 
fim Other non-wetland waters: acres. List type of aquatic resource: 
ffilj Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
Ql Non-wetland waters (i.e., rivers, streams): linear feet, width (:ft). 
1m Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
OOiJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
I§ Data sheets prepared/submitted by or on behalf of the applicant/consultant 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

IJilil Data sheets prepared by the Corps: 
-~ Corps navigable waters' study: 
!iil U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: NC-Burnsville. 
~, USDA Natural Resources Conservation Service Soil Survey. Citation: 
HB National wetlands inventory map(s). Cite name: 
llil.l State/Local wetland inventory map(s): 
IJlij! FEMA/FIRM maps: 
{!: 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
IJli]! Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
:rnlJ Previous detennination(s). File no. and date of response letter: 
fil Applicable/supporting case law: 
Bl£1 Applicable/supporting scientific literature: 
fm Other infonnation (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: Corps representatives walked the entire sewer line corridor during various site 
visits from April2012 to June 2014. 

















APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Jnstructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): Jun 13,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00319, Carmel Counrty Club 
North, Inc. John Schultz 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located at Cannel Country 
Club at 4735 Cannel road. 
State: NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.105434N,-
80.820053W 
Universal Transverse Mercator: 
Name of nearest water body: McAlpine Creek 
Name of nearest Traditional Navigable Water (TN\V) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba. North Carolina, South Carolina 3050103 
(!I Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
6lJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are a..'>sociated with this action and are recorded 

on a different JD forrn. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
iJ Office (Desk) Determination. Date: 
lmlf Field Determination. Date(s): Feburary 25,2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There-~~~~ "navigable waters of the US" within Rivers and Harbors Act (RJ--IA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

Em: Waters subject to the ebb and flow of the tide. 
ID Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

fill~ TNWs, including territorial seas 
lfij' Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
lli3 Non-RPWs that flow directly or indirectly into 1NWs 
M Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
mmf Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
if Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
it Impoundments of jurisdictional waters 
JlijjJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 64Illinear feet: 2-11 width (ft) and/or acres. 
Wetlands: 0.62 acres. 

c. Limits (boundaries) of jurisdiction based on: i!lml!]llii!!~!!'!Jl/1~1111 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



Jjj} Potentiaily jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g.,-typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but' has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section UI.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a ~elatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area; 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TNW. 
D Tributary flows through lfm[i~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

3 Supporting documentation is presented in Section III. F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (eStimate): 
Average width: feet 
Average depth: feet 
Average side slopes: l!l!~]mf!~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Oilier. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: ii?J~~:ji[~! 
Tributary gradient (approximate average slope): % 

(c) Flow: 

~:~~~~ ::::~~e~~~:~!f~~!! events in review area/year: illiil!l•u~~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: :Jjt~~~t. Characteristics: 

Subsurface flow: ~~R;~. Explain findings: 
D Dye (or oilier) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D oHWM" c check all indicators iliat apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of 'Wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D oilier (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

Jm High Tide Line indicated by: 
0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discOlored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify- specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6 A natural or man-made discontinuity in the OH\V1.1 does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OH\VM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitatfor: 

D Federally Listed species. Explain findings: 
0 Fishlspmvn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !Jl!~!l!f!l.',i.{~. Explain: 

Surface flow is: :l'.JMil!-'i!~ 
Characteristics: 

Subsurface flow: Explain findings: 
0 Dye (or other) lest performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findiugs: 

3. Characteristics of all.wetland.s adja~ent to the tri~utary (i~ a~Il.?~~~:c~ 
All wetland( s) bemg considered m the cumulative analysis: :l\~~~~~1 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y /N) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determ~native of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identified in the Rapano.v 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IIJ.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!i!Jl TNWs: linear feet width (ft), Or, acres. 
:~Wetlands adjacent to TNWs: acres. 

that flow directly or indirectly into TNWs. 
~l!IIRJfii!BI~i Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS toPographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
IZil! Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
it Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
llm:l Tributary waters: linear feet width (ft). 
liJ Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
ma Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Jll Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. .Wetlands adjacent to but not dire~tly abutting an RPW that flow directly or indirectly into TNWs. 
I) Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
:1§ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundm6nt of a jurisdictional tributary remains jurisdictional. 
QIJ Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
ltZ!) Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

I, which are or could be used by interstate or foreign travelers for recreational or other purposes. 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 

liill which are or could be used for industrial purposes by industries in interstate commerce. 
liJ Interstate isolated waters. Explain: 
~ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
llm:l Tributary waters: linear feet width (ft). 
iif Other non-wetland waters: acres. 

Idcntizy typc(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence ·of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
filD_ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~ Lakes/ponds: acres. 
i} Other non-wetland waters: acres. List type of aquatic resource: 
Ililll Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a fmding is required for jurisdiction (check all that appl)r): 
fm Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Jm Lakes/ponds: acres. 
il_ Other non-wetland waters: acres. List type of aquatic resource: 
IEIDf Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
.~ Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant: 
mm Data sheets prepared/submitted by or on behalf of the applicanilconsultant. 

1Zl Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

Effil Data sheets prepared by the Corps: 
~ Corps navigable waters' study: 
I!!!!J U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

!!i:l U.S. Geological Survey map(s). Cite scale & quad name:NC-WEDDINGTON. 
Jml USDA Natural Resources Conservation Service Soil Survey. Citation: 
I!Nll National wetlands inventory map(s). Cite name: 
li3ii State/Local wetland inventory map(s): 
I!!!!J FEMA/FIRM maps: m 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: 12] Aerial (Name & Date):UNK. 

or 12J. Other (Name & Date):UNK. 
fill1 Previous detcrmination(s). File no. and date of response letter: 
lfNl Applicable/supporting case law: 

!!J!_._:·~.!.•_._:i_-.' Applicable/supporting scientific literature: 
e Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Anny Corps ofEngineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 3, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00541, JS North Land LLC/Scott Sullivan 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Watauga 
Center coordinates of site (latllong in degree decimal format): 
-81.736219 
Universal Transverse Mercator: 
Name of nearest waterbody: Lance Creek 

City: Wilmington 
Latitude & Longitude in Dedmal Degrees: 36.166382, 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Watauga River 
Name of watershed or Hydrologic Unit Code (HUC): Watauga 06010103 
II Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
~ Check 'if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated Vllith this action and are recorded 

on a different JD fonn. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Iilii! Office (Desk) Determination. Date: 6-3-2014 
llEI: Field Determination. Date(s): 

SECTION U: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

liB Waters subject to the ebb and flow of the tide. 
Ill Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction ('L' defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

Jl!0l TNW s, including territorial seas 
if Wetlands adjacent to TNWs 
II Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Ill Non-RPWs that flow directly or indirectly into TN\Vs 
Jm' Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
mJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
id Wetlands adjacent to non-RPWs that flow directly or indirectly into lNWs 
flliil Impoundments of jurisdictional waters 
Jm Isolated (interstate or intrastate) waters, including isolated wetlands 

b. ldentify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 25 linear feet: 5 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: mi!!.!~il~m!l;~;tl1ti!Jl!illlilft! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

mlD: Potentially jurisdictional waters and/or wetlands were assessed -within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year -round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections lli.A.l and 2 and Section III.D.l.; otherwise, see Section TII.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRffiUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section ill.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section lll.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into 1NW. 
D Tributary flows through ltt~!J!JM tributaries before entering TNW. 

Project waters arc river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters arc aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply); 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: !;j~~ll!J!f. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of runiriffle/pool complexes. Explain: 
Tributary geometry:~~~-

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: 1§£~~ 
Estimate average number of flow events in review area/year: fjj!i!!jill~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: lil!!IJijill~. Characteristics: 

Subsurface flow: l!lt'!b1ill!fl Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 0HWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of vvrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

High Tide Line indicated by: (l'ij 
0 oil or scum line along shore objects 
0 fme shell or debris deposits (foreshore) 
0 physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, ifknovm: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spavm areas. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
umelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break 
7lbid. 



D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: lt~lil!i;!. Explain: 

Surface !low is: m~!ll!J~~~ 
Characteristics: 

Subsurface flow: ~'ml Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate apJlfO:,irrlate lol:ation of wetland as within the l:li~lllll~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Ei~l;i 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY IN) Size (in acres) Directly abuts? (Y /N) Size Cin acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 



A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combinati.on with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support dovmstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section HID: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section lli.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!ill'ITNWs: linear feet width (ft), Or, acres. 
:ii, Wetlands adjacent to TNWs: acres. 

2. _RPWs that flow directly or indirectly into TNWs. 
it Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: south fork of the new river is a blue line stream on the USGS topographic 
map, NC-Boone Quad which in North Carolina means it flows more than 3 months out of the year making it a 
perennial stream. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
lllill Tributary waters: 25 linear feet 5 width (ft). 
II Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
lill'1 Tributary waters: linear feet width (ft). 

8See Footnote# 3. 



rnrnJ Other non-wetland waters: acres. 
Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Jilllll Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. m Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

_ffifl Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN\Vs. 
_ij} Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at-Section HI. C. 

Provide acreage estimates for jurisdictional wetlands in the revievi area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
fllil Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Seliion III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

_As a general rule, the impoundment of a jurisdictional tributary remaills jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
tffitf Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
fi: Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
.INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

~ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
n!!]: which are or could be used for industrial purposes by industries in interstate commerce. 
JEI: Interstate isolated waters. Explain: 
ll!l Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
J!il Tributary waters: 25 linear feet 5 width (ft). 
fm· Other non-wetland waters: acres. 

Identify type(s) of waters: 
II Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
§ If potential wetlands were assessed within the review are~ these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
liJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

IIJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
1liJ Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
111 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
"MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
1m" Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
,i] Lakes/ponds: acres. 
Jili!l. Other non-wetland waters: acres. List type of aquatic resource: 
1§1 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
flm Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
mJ. Lakes/ponds: acres. 
1m- Other non-wetland waters: acres. List type of aquatic resource: 
Iii: Vl etlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
Jm: Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

~ Data sheets prepared by the Corps: 
:II Corps navigable waters' study: 
j U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

l§i U.S. Geological Survey map(s). Cite scale & quad name:NC-Boone 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: 
Lllii National wetlands inventory map(s). Cite name: 
!l1ll State/Local wetland inventory map(s): 
J!!ll FEMA/FIRM maps: 
!l1ll 100-ycar Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
!l1ll Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
fil Previous determination(s). File no. and date ofresponse letter: 
Iii Applicable/supporting case law: 
fil! Applicable/supporting scientific literature: 
!l1ll Other information (please speci:fY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 9, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00715, Oaks Unlimited, Inc. I Attn.: Joe Pryor 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Haywood City: Waynesville 
Center coordinates of site (laUlong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.569324 N, 83.017136 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT to Parks Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Pigeon River 
Name of watershed or Hydrologic Unit Code (HUC): Pigeon (06010106) 
m_ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Jiillt Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
!IDlf Office (Desk) Determination. Date: 
01 Field Determination. Date(s): April10, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~1iit "navigable waters of the US" within Rivers and Harbors. Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[RequiredJ 

Jjl Waters subject to the ebb and flow of the tide. 
llillJ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

.HillJ TNWs, including territorial seas 
lllli1 Wetlands adjacent to TNWs 
mi Relatively permanent watcrs2 (RPWs) that flow directly or indirectly into 1NWs 
lfi1i Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPW s that flow directly or indirectly into TN\V s 
fj Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
lliliJ Impoundments of jurisdictional waters 
~ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 677linear feet: 6 width (ft) and/or acres. 
Wetlands: 0.261 acres. 

c. Limits (boundaries) of jurisdiction based on: mJ~~!~Ji~~Jil!!l\l~i!l~~Ji!Jljj 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

JZ!I Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Jll below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section JII.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
ill.A.l and Section lli.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IU.A.l and 2 and Section 
III.D.l.; otherwise, see Section JII.B below. 

I. TNW 
IdentifY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have IJ:een met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section lli.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly 
D Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters arc aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, iflmown: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man·made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: f~~~j~J. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence ofrun/rifflel£29L.S?!,DPlexes. Explain: 
Tributary geometry: !l!~l\lfl&i~l 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: 1:~~1Jil 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: i>,J~IOOJ~i 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: .~·£lii!illl~. Characteristics: 

Subsurface flow: ~~~~Wt. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D lled and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 0 the presence of litter and debris 
D changes in the character of soil 0 destruction of terrestrial vegetation 
D shelving 0 the presence of wrack line 
D vegetation matted down, bent, or absent 0 sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition 0 multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWJ\.1.7 Explain: 

If factors other than the OH\Vl\.1 were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
.[§ill lligb Tide Line indicated by: .llllJ Mean Higb Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fmc shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D otirer (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, iflmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other enviromnentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain frndings: 

6A natural or man-made discontinuity in the OHWM docs not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the watcrbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TN\V that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~1~]11!. Explain: 

Surface flow is: !:1!~1!1;1!,1 
Characteristics: 

Subsurface flow: Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-1NW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TN\V. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the l!JIIlJ!m!!l±loodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is dear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other enviromnentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if a~L~.,.~,~-
All wetland(s) being considered in the cumulative analysis: :C~~~~i§,l 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? CY/N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 1NWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifccyclc support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity oftbe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

l. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, ba.;;ed on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~ TNW s: linear feet width (ft). Or. acres. 
liJ Wetlands adjacent to 1NWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: UT to Parks Branch exhibits indicators of ordinary high water marks (OHWM) including developed bed and 
bank, scour, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter 
washed away. UT to Parks Branch is depictedas a solid blue line on the USGS 7.5 minute quadrangle map Dellwood and the 
most current Natural Resource Conservation Service Soil Survey for Haywood County. Solid blue line features on these 
mapping conventions typically represent perennial streams. Perennial flow has been observed by Cor'ps representatives 
during numerous visits to the Waynesville, North Carolina vicinity. 

ll!ml Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
!!ill Tributary waters: 677 linear feet 6 width (ft). 
Em' Other non-wetland waters: acres. 

Identizy type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
OOlJ Watcrbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 1NW is 

jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within tl1e review area (check all that apply): 
Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

ldentizy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus arc jurisdictional as adjacent wetlands. 

il Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Flow directly into associated stream. 

gSee Footnote# 3. 



'(!M Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section lll.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
Rl'W: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.261 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
II Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
:J!ill Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
001J Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
If Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OFWJIICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY):10 

I!m which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
_@D which are or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated w~te:s. Explain: 
I!J Other factors. Explam. . 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
mJ Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identify !ype(s) of waters: 
mf Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
mill If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
[I Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

li§ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
fZ0l Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the lvlBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
!ffill Lakes/ponds: acres. 
£1 Other non-wetland waters: acres. List type of aquatic resource: 
mJ Wetlands: acres. 

9 To complete the analysis refer to the key in Section 1ILD.6 of the Instructional Guidebook 
Hl Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction {check all that apply): 
[illY Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~ Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
'(it Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD {check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
JEll Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[2] Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

~ Data sheets prepared by the Corps: 
@ill~ Corps navigable waters' study: 
ii!I U.S, Geological Survey Hydrologic Atlas: 

0 USGS NHD data, 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map{s). Cite scale & quad name: Dellwood. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Haywood County, NC 
~ National wetlands inventory rnap(s). Cite name: 
Ullil: State/Local wetland inventory map(s): 
ii!I FEMA/FIRM maps: 
lOOJ l 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
IOOJ, Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
lliil_ Previous determination(s). File no. and date of response letter: 
firn1 Applicable/supporting case law: 
~ Applicable/supporting scientific literature: 
Piif: Othei- information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 10/21!2013 

B. DISTRICT OFFICE. FILE NAME, AND NUMBER: Shepherds Way Farm· Piney Branch Stream Restoration. Asheville 

Regulatory Field office. Wilmington District :J · c£ _ {2 ~ ,.-f4 S 11-vJ (}a J lj- OtJ?~..~J d-
e. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State: NC County/parish/borough: Ashe County City: Laurel Springs 
Center coordinates of site (lat/long in degree decimal format): Lat. 36.440213 o I, Long. - 81.287006° 

Universal Transverse Mercator: 
Name of nearesl waterbody: Piney Branch 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: New River 
N<tme of watershed or Hydrologic Unit Code (HUC): new 
m_ Check if map/diagram of review area and/or potential jurisdictional areas is/arc available upon request. 
D!i!t Check if other sites (e.g., offsitc mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Ill!! Office (Desk) Determination. Date: (.p - S -/ Lj 
jm Field Determination. Date(s): 5- ;).d--/~ 

SECTION II: SUMMARY Oil FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

II Waters subject to the ebb and flow of the tide. 
1tim Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OI<' JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

I TNWs, including territorial seas 
Wetlands adjacent to TNWs 
Relatively permanent watcrs2 (RPWs) that flow directly or indirectly into TNWs 

mlJI Non-RPWs that flow directly or indirectly into TNWs 
II Wetlands directly abutting RPWs that flow directly or indirectly into 1NWs 
Ill Wetlands ad~acent to but not directly abuttin_g RPWs t?at_flow d!rectly or indirectly into TNWs 
fill!~ Wetlands adJacent to non-RPWs that flow dlfectly or mdirectly mto TNWs 
fil Impoundments of jurisdictional waters 
lii1i1t Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: Stream linear feet: 4800 --8 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~!llllill!lf!l!ili§!m!li!lllllf 
Elevation of established OHWM (if known): Unknown. 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Til below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically ilows year-round or has continuous ilow at least "seasonally" 

(e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



'IIJ]j]J _Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNW s and wetlands adJacent to TNW s. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section m.D.l.; otherwise, see Section TII.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adJacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a signiticant nexus with a TNW. If the tributary has adjacent wetlands, the signiticant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 

~:~::::~::~: • 
Average annual rainfall: 
Average annual snowfall: 

inches 
inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW· 

D Tributary flows directly into'J'.NW. 
D Tributary flows through 11!iii!IJ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from 1NW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that appl)(l: 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: . 
Average side slop;;e;;s::. Jm11JIIIl!l!f. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banksj. 
Pr~sence of run/riffle~?~~~ .. ~9JIIPlexes. Explain: 
Tnbutary geometry: B!l..i!lil'liJii 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: -~~!(~ 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: .li1[il!i 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: Jfl!l!lll!lffl. Characteristics: 

Subsurface flow:~~~~~-~~~- Explain findings: NA. 
D Dye (or test performed: NA. 

Tributary has (check all that apply): 
D Bed and banks 
D OI-!WM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank D the presence of litter and debris 
0 changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition 0 multiple observed or predicted flow events 
D water staining 0 abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
1!1!!11 High Tide Line indicated by: l!i!!1l Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
0 fine shell or debris deposits (foreshore) [gl physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: Water is generally clear 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non~TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: . 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 

Flow is: !!·~·· Explain: . 

Surface flow is: 1!,~[11;!~11~~ 
Characteristics: 

Subsurface flow: Jti~J!I. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: . 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within them~~] floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if anx), ..... ··= 
All wetland(s) being considered in the cumulative analysis: lilH!Ili!l 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



------------------------------~---------------,----------------~-,---------------------

For each wetland, specify the following: 

Directly abuts? CY ® Size (in acres) Directly abuts? (Y/N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A signiticant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section Ili.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section Ill.D: 

3. Significant nexus findings fOr wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IIJ.D: 

D. DETERMINATIONS OF JURISDICTIONAL F1NDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Bl- TNWs: linear feet 0 width (ft), Or, acres. 
Iii· Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
msf Tributaries of TNWs where tributaries typically flo. w;:~ar-roup9 are)urisdictional. ~r:kde data and rationale indicating that 

tributary is perennial: USGS Blue Line. fi-ttJr'fl"O'naUff "rf- •yvfl?• Pisk 
Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
1111 Tributary waters: linear feet 4800- 8 width (ft). 
1m) Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
m!B Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
1111 Tributary waters: 4800-8 linear feet width (ft). 
mill Other non-wetland waters: acres. 

Identify typc(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
_Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
Ill Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonal!y." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs . 
.fil Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
II] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Demonstrate that impoundment was created from "waters of the U.S.,'" or 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECKALLTHATAPPLY):10 

mm which arc or could be used by interstate or foreign travelers for recreational or other purposes. 

1
,·-·· from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 

which are or could be used for industrial purposes by industries in interstate commerce. 
Interstate isolated waters. Explain: . 

llJ.ll Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



F. 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
IJll Tributary waters: 4800-linear feet 8 width (ft). 
:mill Other non-wetland waters: acres. 

Identify lype(s) of waters: 
Wetlands:.acres. 

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
I) 

I) 

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 
Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 
Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
& Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
II Lakes/ponds: acres. 
II Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 

I Non-wetland waters (i.e., rivers, streams): linear feet, 
Lakes/ponds: acres. 
Other non-wetland waters: acres. List type of aquatic resource: 

width (It). 

J.i!!il Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
II Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
Iii Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 
Data sheets prepared by the Corps: 
Corps navigable waters' study: 
U.S. Geological Survey Hydrologic Atlas: 
0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

Jilill U.S. Geological Survey map(s). Cite scale & quad name:1 ;24,000 Laurel Springs. 

I USDA Natural Resources Conservation Service Soil Survey. Citation: Ashe County Soil Survey. 
National wetlands inventory map(s). Cite name: 

-, State/Local wetland inventory map(s): 
liJll FEMA/FlRM maps: 
1m 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
I) Photographs: 12] Aerial (Name & Date):2011, Ashe county GIS. 

or D Other (Name & Date): 
1!1 Previous determination(s). File no. and date of response letter: 
i!lJ Applicable/supporting case law: 
Iii Applicable/supporting scientific literature: 
IJjJ_ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT .TD: 



SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 3, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00766, Harold Moats 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Ashe 
Center coordinates of site (lat/long in degree decimal format): 
-81.438303 
Universal Transverse Mercator: 
Name of nearest waterbody: South Fork New River 

City: West Jefferson 
Latitude & Longitude in Decimal Degrees: 36.314088, 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: New River 
Name of watershed or Hydrologic Unit Code (HUC): New River 05050001 
_II Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
~- Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
E!lJ Office (Desk) Determination. Date: 6-3-2014 
tmill Field Detennination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~1i;} ''navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defmed by 33 CFR part 329) 
in the review area. [Required] 

lllJll Waters subject to the ebb and flow ofthe tide. m: Waters arc presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

'Ibere "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate preserlce of waters of U.S. in review area (check all that apply): 1 

Eij TNWs, including territorial seas 
001 Wetlands adjacent to TNWs m Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs m Non~RPWs that flow directly or indirectly into TNWs 
lli1lJ_ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs m Wetlands adjacent to but not directly abutting RPWs thai flow directly or indirectly into TNWs 
Qg' \Vetlands adjacent to non~RPWs that flow directly or indirectly into TNWs 
rm:g Impoundments of jurisdictional waters 
mf Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 156linear feet 40-50 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~imJ!mi~1!JlJ!&g!Jlj~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

00 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section JILA.l and Section ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections Ill.A.l and 2 and Section m.D.l.; otherwise, see Section UI.B below. 

1. TNW 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year~round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TN\V 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "'relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have.continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section Ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section lii.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section lli.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average vvidth: feet 
Average depth: feet 
Average side slopes: :g!_~~~~. 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(c) 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence ofrun/riftle/pool complexes. Explain: 

Explain: 

Tributary geometry: i!'il!1:1l"J)!l! 
Tributary gradient (approximate average slope): % 

Flow: 
Tributary provides for: ~~1001 
Estimate average number of flow events in review area/year: !1ll!!i1i!iiil~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~liifil~i!Lf· Characteristics: 

Subsurface flow: i!'~l1J!lifk~i'l Explain findings: 
D Dye (or test perfonmed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter dbiurbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

D High Tide Line indicated by: 
0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other enviromnentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Jbid. 



(a) General Wetland Characteristics: 
Properties: 

Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: lli~lillil.'i[~. Explain: 

Surface flow is: ~4~i[f;ljifl 
Cb aracteristics: 

Subsurface flow: ~!~iiil Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

D Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the ~~~[mt!fi!i!tfloodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Jl~~~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TN\V. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TN\V. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 



nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such aq feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Se(.,·tion IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in teview area: 
Ill! TNWs: linear feet width (ft). Or. acres. 
:li1 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
;!!. Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that -tributary is perennial: south fork of the new river is a blue line stream on the USGS topographic 
map, NC-Giendale Springs Quad which in North Carolina means it flows more than 3 months out of the year 
making it a perennial stream. Additionally, the south fork supports trout and kayaking. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section JII.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
llili! Tributary waters: 156 linear feet 40-50 width (ft). 
1m Other non-wetland waters: acres. 

Jdentil'y type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
tiE Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a 'INW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
llil! Tributary waters: linear feet width (ft). 
fl! Other non-wetland waters: acres. 

Jdentil'y type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary is perennial in Section m.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

l£fj_ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. W_etlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
!ill Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Iilll] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the irnpmmdment of a jurisdictional tributary remains jurisdictional. 
:ffi§1 Demonstrate that impoundment was created from "waters of the U.S.," or 
fil!H Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
[i Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDINGANYSUCHWATERS (CHECK ALL THAT APPLY):10 

li[ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
mJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
&f Interstate isolated waters. Explain: 
~ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
nml Tributary waters: linear feet width (ft). 
mJ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
FjJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
ffill If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
DS1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

llillJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
mill Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
fiji Non-wetland waters (i.e., rivers, ~irearns): linear feet width (ft). 
iB Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CW:A Act Jurisdiction Following 
Rapanos. 



ii Wetlands: acres. 

Provide acreage estimates for non-jurisdic...iional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
Ill Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
lllilJ Lakes/ponds: acres. 
tl) Other non-wetland waters: acres. List type of aquatic resource: 
Dlli{ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 
Data sheets prepared by the Corps: 
Corps navigable waters' study: 
U.S. Geological Survey Hydrologic Atlas: 
0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Glendale Springs. 
fm USDA Natural Resources Conservation Service Soil Survey. Citation: 

I 
I 
l!ll 

National wetlands inventory map(s). Cite name: 
State/Local wetland inventory map(s): 
FEMA/FIRM maps: 
100-year Floodplain Elevation is: (National Geodectic V crtical Datum of 1929) 
Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
Previous detennination(s). File no. and date of response letter: 
Applicable/supporting case law: 
Applicable/supporting scientific literature: 
Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICTOFFICE,FILENAME,ANDNUMBER= Gt''bliw \Zb-~ ;;;JDitf -bD7l1'CJ 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: "))~~ 

State: NC County/parish/borough: Watauga City: Boone 
Center coordinates of site (la11long in degree decimal format): Lat. 36.20419° \'11. Long. -81.66075° :W. 

Universal Transverse Mercator: --
Name of nearest waterbody: Winkler Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: South Fork New ruver 
Name of watershed or Hydrologic Unit Code (HUC): 05050001 
f.8li Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
£mj Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 
different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
JBD: Office (Desk) Determination. Date: 
rg) Field Determination. Date(s): February 5, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~!\'!ill "navigable waters of the US." within Rivers and Harbors Act (RHA)jurisdiction (as defined by 33 CFR part 329) in the 
review area [Requiredj 

@;[ Waters subject to the ebb and flow of the tide. 
IEJ: Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There $.'f~ "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [RequiredJ 

l. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

tEl: TNWs, including territorial seas 
li\'il Wetlands adjacent to TNWs 
f2l Relatively permanent waters' (RPWs) that flow directly or indirectly into TNWs 
@ Non-RPWs that flow directly or indirectly into 1NWs 
rg) Wetlands directly abutting RPWs that flow directly or indirectly into 1NWs 
@;[ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into 1NWs 
WJ, Wetlands !K\iacent to non-RPWs that flow directly or indirectly into TNWs 
[I]: Impoundments of jurisdictional waters 
II]i Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the revjew area: 
Non-wetland waters: 440 linear feet: 8 width (ft) and/or acres. 
Wetlands: 0.13 acres. 

c. Limits (boundaries) of jurisdiction based on: l'$1!l;~~llf<i'\i[jljj:;M.~li\l~l c\' 0 ,fh,J ('{\ 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

011: Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows yeaHOillld or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTIONill: CWAANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. Ifthe aquatic resource is a 1NW, complete 
Section III.A.l and Section ID.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ID.A.l and 2 
and Section lli.D.l.; otherwise, see Section m.B below. 

I. TNW 
Identify TNW: 

Summarize rationale supporting detennination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is '"adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but bas year-round 
(perennial) flow, skip to Section JII.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ID.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JDwill require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section ill.B.2 for any onsite wetlands, and Section ID.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section ID.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TN\V 

(i) General Area Conditions: 
Watershed size: 47c~~*W 
Drainage area: 26 ''l•~~~ 
Average annual rainfall: 51.1 inches 
Average annual snowfall: 26.16 inches 

(ii) Physical Characteristics: 
(a) Relationship with rnw: 

0 Tributary flows directly into TNW. 
121 Tributary flows through~ tributaries before entering TNW. 

Project waters are :-·~ . river miles from TNW. 
Project waters are : ·. river miles from RPW. 
Project waters are ' · aerial (straight) miles from TNW. 
Project waters are • ···:aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: UT-Winkler Creek; Winkler Creek. 

Tributary stream order, if known: 1st. 

4 Note that the Instructional Guidebook contains additional infonnation regarding s\Va.les, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: 121 Natural 

0 Artificial (man-made). Explain: . 
121 Manipulated (man-a!rered). Explain: UT-Winkler Creek has historic structures in the channel, 

from an old pond; historic use is related to current bank stability and erosion problems along reach. 

Tributary properties with respect to top of bank (estimate): 
Average width: 6 feet 
A vcrage depth: 3 feet 
Average side slopes: ~'ii#J@!(:ij:,Ji)!!jfc¥~~). 

Primary tributary substrate composition (check all that apply): 
121 Silts 121 Sands 
121 Cobbles 121 Gravel 
121 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

0 Concrete 
0Muck 

Tributary condition/stabili1y [e.g., highly eroding, sloughing banks]. Explain: Upper portion of stream charmel below old 
pond structure is experiencing severe bank erosion and channel entrenchment. Since the watershed is flashy from urban build up, these 
problems will persist and act as a sediment pollution source. Lower end of stream channel on the project site loses grade and becomes 
wider. This section of channel has accumulated sediments and formed a braided wetland complex. This in~channel weland complex is 
relatively stable with good vegetation establishment. The main channel cuts across the wetland feature to the right and a side channel 
forms on the left side, creating a braided system. Wetland fi.mctions as a sediment trap and stream velocity check. 

Presence ofrun/rifflefJ?()Ol __ ~~ple~es. __ -~xplain: Yes. RliD, riffle, pool sequences are present. 
Tributary geometry: ~l~!lYeJrr.~ri~!l!~l 
Tributary gradient (approximate average slope): 6% 

(c) Flow: 
Tributary provides for: $¢'~\!lij:;tt~w 
Estimate average number of flow events in review area/year: -?f~W 

Describe flow regime: UT-Winkler Creek is a perennial stream in the project area, with morphological 
characteristics similar to other perennial streams in the region. 

Other infonnation on duration and volume: 

Surface flow is: :fj~f~~~~;~1!~0~~Ji!m~Jt. Characteristics: Strong baseflow, continuous bed and bank, OHWlvi present, 
good sorting of materials, debris lines and bankful features obseved 

Subsurface flow: ,I!Jiliil.\1\W. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
121 Bed and banks 
121 OHWM' (check all indicators that apply): 

ISJ clear, natural line impressed on the bank ISJ the presence of litter and debris 
~ changes in the character of soil 0 destruction of terrestrial vegetation 
121 shelving 0 the presence of wrack line 
0 vegetation matted doWII; bent, or absent 12] sediment sorting 
121 leaf litter disnnbed or washed away 121 scour 
1:81 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 121 abrupt change in plant commnni1y 
0 other (list): 

0 Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to detennine lateral exrent of CW A jurisdiction (check all that apply): 
l3l High Tide Line indicated by: Eli Mean High Water Mark indicated by: 

0 oil or scum line along shore objects D survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: Watershed characteristics consists of a mix of residential, commercial, roads, utility right of ways, and forested 
land. About two thirds of the watershed is forested, however impervious buildup in the -watershed and steep slopes makes 
the system a flashy environment, prone to down stream flooding and stream channel erosion problems. Water quality is 
moderate to poor due to contaminants from surrounding urban areas. No presence of aquatic life was noted during stream 
investigations. 

Identify specific pollutants, if known: Sediment, petroleum products from road runoff, salts from road runoff. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): A consistent 20' forested riparian corridor is found along the left 

bank throughout the project area, and the right bank is mostly forested except in the lower section, adjacent to the old factory, where the 
riparian area narrows to 40' from the right top of bank. 

~ Wetland fringe. Characteristics: Wetland complex in the stream channel on the lower section of UT-Winkler Creek in 
the project area 

[Zl Habitat for: 
D Federally Listed species. Explain findings: . 
~ Fish/spawn areas. Explain findings: Potentially trout habitat based on NCDENR stream classification, however 

stream instability and sediment pollution more than likely reduces this tributary's ability to act as a fish spawning area 
0 Other environmentally-sensitive species. Explain findings: 
[Zl Aquatic/wildlife diversity. Explain frndings: Riparian habitat is supportive of wildlife diversity. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: 0.13 acres 
Wetland type. Explain: Riparian Forested Wetland Complex. 
Wetland quality. Explain: High-wetland is mostly stable from vegetation anchoring the soils; wetland physical 

functions include sediment trapping, nutrient filtering and stream velocity checking; wetland has good diversity of vegetation providing 
habitat for wildlife foraging and nesting; shrubs and trees in wetland provide shading and help to moderate water temperatures as a 
function of the stream's trout habitat. 

Project wetlands cross or serve as state boundaries. Explain: 

(b) 
is dependent on conditions in UT-Winkler Creek. 

Surface flow is: Qi$~-T~f~ 
Characteristics: Wetland in stream channel is mostly at bankful elevation and receives flood waters during high flow 

events. 

Subsurface flow:¥~~§. Explain findings: Seepage observed coming from wetland contributing to side stream channel 
formation in project area 

D Dye (or other) test perfunned: 

(c) WetlandAdjaoencyDetermination withNon-TNW: 
[Zl Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by bennlbartier. Explain: 

(d) 

miles from TNW . 

. of wetia~d as within the 7§Y'~li~c1l\i)ey~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: Watershed is flashy environment consisting of forested areas and urban buildup. Wetland 
receives moderate to heavy sediment loads as well as other contaminants from surrounding roads and urban areas. 
Wetland system is able to trap sediments and filter pollutants. 

IdentifY specific pollutants, if known: Sediment, petroleum products and road salt from surrounding roads and urban areas. 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type. average width): . 
[2J Vegetation type/percent cover. Explain: Herbaceous-30%; Shrubs-30%; Trees (Saplings) 20"/o. 
[2J Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: . 
[Zl Aquatic/wildlife diversity. Explain fmdings: Wetland system supports wildlife foraging and nesting. 



3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis:;~ 
Approximately ( 0.13 ) acres in total are being considered in the cumulative analysis. 



For each wetland, specifY the following: 

Directly abuts? IY/N) 
Plot !-Yes 

Size fin acres) 
0.13 

Directly abuts? (YIN) Size fin acres) 

Summarize overall biological, chemical and physical functions being performed: Wetland provides nesting site and food 
source for wildlife; filtering of pollutants and sediments carried by tributary, acting as a water quality inhancement function; 
provides shading and helps to moderate water temperature supportive of trout habitat; checks water velocity helping in flood 
control. 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in combination with all ofits adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW", as identified in the Rapanos Guidance and 
discussed in the InstructiQnal Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below. 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section illD: . 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all ofits 
adjacent wetlands, then go to Section ill.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. TilE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
TIIAT APPLY): 

1. 

2. 

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
11ii!, TNWs: linear feet width (ft). Or. acres. 
E§' Wetlands adjacent to TNWs: acres. 

I!fWs that flow directly or indirectly into TNWs. 
12!$, Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
EJ Tributaries ofTNW where tributaries have continuous flow ''seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section ffi.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
D:Jl Tributary waters: linear feet width (ft). 
~I Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
lEi Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

1NW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
@ Tributary waters: linear feet width (ft). 
l4J: Other non-wetland waters: acres. 

Identify type( s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
£iil Wetlands directly abut RPW and thus are jorisdictional as adjacent wetlands. 

J2l. Wetlands directly abutting an RPW where tributaries typically flow year•round. Provide data and rationale 
indicating that tributary is perennial in Section ill.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetland complex is in tributary bankful width. 

EEl' Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section m.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.13 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
J2J: Wetlands that do not directly abut an RPW, but vffien considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section ITT. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
ml1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

~ a general rule, the impoundment of a jurisdictional tributary remains jurisdictional 
l]j Demonstrate that impoundment was created from "waters of the U.S.," or 
ImJI Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Iilli: Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE ORINTRA..STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

JlEf which are or could be used by interstate or foreign travelers for recreational or other purposes. 
fml from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
rn:zl which are or could be used for industrial purposes by industries in interstate commerce. 
QTI Interstate isolated waters. Explain: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act JU!Udiction FoUowing Rapanos. 



[3 Other fuctors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
Iilli; Tributary waters: linear feet width (ft). 
14!1 Other non-wetland waters: acres. 

IdentifY type( s) of waters: 
8: Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL IHAT APPLY): 
Et If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
l$l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

El Waters do not meet the '"Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
[3 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjmisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
JZi9, Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Iilli: Lakes/ponds: acres. 
[33_: Other non-wetland waters: acres. List type of aquatic resource: 
Iilli, Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
EJ:]l Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
(Sj]. Lakes/ponds: acres. 
fllil1: Other non-wetland waters: acres. List type of aquatic resource: 
@1 Wetlands: acres. 

SECTION IV; DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~; Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
ll!il, Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

ll!il Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report 

[?j]i Data sheets prepared by the Corps: 
)5IT: Corps navigable waters' study: 
@ll U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data 
0 USGS 8 and 12 digit HUC maps. 

ll!iil U.S. Geological Survey map(s). Cite scale & quad name: Roaring River, NC USGS topo quad. 
f4hl; USDA Natural Resources Conservation Service Soil Survey. Citation: 
lliiJ National wetlands inventory map(s). Cite name: 
l;!i;f State/Local wetland inventory map(s): 
GEl FEMA/FIRM maps: 
Iilli' 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~' Photographs: 0 Aerial (Name & Date): 

or ll!il Other (Name & Date): 
ElJ Previous determination(s). File no. and date of response letter: 
[?j], Applicable/supporting case law: 
@ Applicable/supporting scientific literature: 
Iilli' Other information (please specifY): 



B. ADDITIONAL COMMENTS TO SUPPORT JD: Corps site visit on February 5, 2014 confinned wetland boundary and tributary 
status. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 5, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00810, Robert and Jennifer Frady 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Jackson City: Whittier 
Center coordinates of site (Jatllong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.439482 N, 83.353995 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT to Tuckasegee River 
Name ofneares( Traditional Navigable Water (TNW) into which the aquatic resource flows: Tuckasegee River 
Name of watershed or Hydrologic Unit Code (HUC): Tuckasegee (06010203) m: Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
£2.11 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: June 5, 2014 
till Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There mfliJ! "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 
~ Waters subject to the ebb and flow of the tide. 
l!iJ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

t1EI TNWs, including territorial seas 
m!D Wetlands adjacent to TNWs 
II: Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
(i Non-RPWs that flow directly or indirectly into TNWs 
ml Wetlands directly abutting RPW s that ilow directly or indirectly into TNW s 
tmJI Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
J.ll Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
1m_ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 800 linear feet: 2 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: mil!jjj!i:~i!!miJ~~!llitljJ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

tml Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, complete Section 
III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TN\V, complete Sections lli.A.l and 2 and Section 
TII.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identity TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters'' 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. Ifthe aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section IIJ.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
water body has a significant nexus with a TNW". If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tribUtary, or its adjacent 
wetlands, or both. Jf the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section lli.B.2 for any 
onsite wetlands, and Section m.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows direcily into TNW. 
D Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, ifknmvn: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: l,'~§~~i}. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffie/pool complexes. Explain: 
Tributary geometry: j!!f'Jl;WJ!!l' 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: Jij!liiiii!lr~l "!lt~~!~i 
Estimate average number of flow events in review area/year: ~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: 11lllJ!i~l~· Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
llf!l High Tide Line indicated by: llf!l Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

(iv) 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

Biological Characteristics. Channel supports (check all that apply): 
D lliparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
0 Fish/spawn area.;;. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHW:M: has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Jbid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explmn: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: l!l!'&t!J!il)lifl. Explmn: 

Surface flow is: !!l!lisl!IJI 
Characteristics: 

Subsurface flow: JI~~Ilfi\t. Explain findings: 
D Dye (or test performed: 

(c) W ctland Adjacency Determination with N on-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (strmgbt) miles from TNW. 

JII~ilf~!~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explmn: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~~~Lit 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y /N) Size {in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and Iifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNVI? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have otl1er relationships to the physical, chemical, or biological 

integrity of ilie TNW? 

Note: tbe above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TN\Vs and Adjacent Wetlands. 
liilil TNWs: linear feet 
l!lll Wetlands adjacent to TNWs: 

Check all that apply and provide size estimates in review area: 
width (ft), Or. acres. 

acres. 

2. RPWs that flow directly or indirectly into TNWs. 
mJ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL. Provide data and rationale indicating that tributary 

is perennial: UT to Tuckasegee River exhibits indicators of ordinary high water marks (OHWM) including developed bed and 
bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and 
deposition, leaf litter washed away. UT to Tuckasegee River is depicted as a solid blue line on the USGS 7.5 minute 
quadrangle map Whittier and the most current Natural Resource Conservation Service Soil Survey for Jackson County. Solid 
blue line features on these mapping conventions typically represent perennial streams. Perennial flow has been observed by 
Corps representatives during numerous visits to the Whittier, North Carolina vicinity. 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictionaL 

Data supporting this conclusion is provided at Section III.R Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~lim·. Tributary waters: 800 linear feet 2 widili (ft). 
IIDU- Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
fm Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
liilil. Tributary waters: linear feet widili (ft). 
it Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
fm _\Yetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

)13]' Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Jl Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section UI.B and rationale in Section IU.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Jl!DI Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
mHJ Wetlands adjacent to such wciters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
!J Demonstrate that impoundment was created from "waters of the U.S.," or 
ml Demonstrate that water meets the criteria for one ofthe categories presented above (1-6), or 
W Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY):10 

fEl which are or could be used by interstate or foreign travelers for recreational or other purposes. 
fiim from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
@lfJ which are or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated waters. Explilln: 
Ill!! Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
:f>r_ovide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 
tEl Other non-wetland waters: acres. 

Ident:izy type(s) of waters: 
mJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
[I If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
Jil Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce_ 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

m Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Ill!! Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the :MER factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
fi Non~wetland waters (i.e~, rivers, streams): 
lrnJ Lakes/ponds: acres. 

linear feet width (ft). 

mJ Other non-wetland waters: acres. List type of aquatic resource: 
tim: Wetlands: acres. 

9 To complete th6 analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
J;m Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~ Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
l¥llJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
~uested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
lila, Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs \vith data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

1_; ___ ;_:_:_. Data sheets prepared by the Corps: 
lliiil: Corps navigable waters' study: 
Jllll US. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

t83: U.S. Geological Survey map(s). Cite scale & quad name: Whittier. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Jackson County, NC 
00 National wetlands inventory map(s). Cite name: 
llij State/Local wetland inventory map(s): 
fllll FEMA/FIRM maps: 
1_' .•.• _' • .:_, 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
13 Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
fi£n Previous determination(s). File no. and date of response letter: 
[i!n Applicable/supporting case la,v: 
~-~-:;_.-_:, Applicable/supporting scientific literature: 
12E! Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 5, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NIJMBER:CESAW-RG-A, 2014-00836, Stephen and Connie Hussey 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Jackson City: Betty's Creek Community 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.289124 N, 83.282332 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Savannah Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Tuckasegee River 
Name of watershed or Hydrologic Unit Code (HUC): Tuckasegee (06010203) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Jil Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
llm} Of:fice"(Desk) Determination. Date: June 5, 2014 
.lllil! Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There J£~1162 "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

)illN Waters subject to the ebb and flow of the tide. 
ill Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. _Indicate presence of waters of U.S. in review area (check all that apply): 1 

~ TNWs, including territorial seas 
lkt) Wetlands adjacent to TNWs :m Relatively permanent waters2 (RPW s) that flow directly or indirectly into TNW s 
ElliJ Non~RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPW s that flow directly or indirectly into TNW s m Wetlands adjacent to but not directly _abutting RPW s that flow directly or indirectly into TNW s 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs m Impoundments of jurisdictional waters 
mll_ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 500 linear feet: 15 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~!lll:~!l'ijOOiJlif~~jj~illl:g 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

flli1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows yeaHound or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ill.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section m.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanenttributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
water body has a significant nexus with a TN\V. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lli.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section IIJ.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section m.c below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TN\V 

(i) 

(ii) 

General Area Conditions: 
Watershed size: :R~~1~j 
Drainage area: !i!l!l:l!i!ll~! 
Average annual rainfall: inches 
Average annual sno-wfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through !!!l!llli!l!il tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TN\V. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: !1llF!!!!PJiri. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g .• highly eroding, sloughing banks]. 
Presence of runfrifflef£221.~.2-mplexes. Explain: 
Tributary geometry: ·gig{!!~~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: ~~£J~~ 
Estimate average number of flow events in review area/year: Jij!§J!iJl~~ 

Describe flow regime: 
Other infonnation on duration and volume: 

Surface flow is: !f!"ll!!ll~!i~- Characteristics: 

Subsurface flow: f,j~iflk~~. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank D the presence oflitter and debris 
0 changes in the character of soil D destruction of terrestrial vegetation 
0 shelving D the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If fadors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
Ejl High Tide Line indicated by: Mean High Water Mark indicated by: 

0 oil or scum line along shore objects D survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if lmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitatfor: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OH\:VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHW1vf has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~!!l!ii. Explain: 

Surface flow is: !l!lii!ill£i 
Characteristics: 

Subsurface flow: lli~llL!I~. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles H·om TNW. 

Estimate approximate location of wetland as within the ill][\\i!l.i!!i floodplaill. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian bufih. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~~li~ 
Approximately ( ) acres in total arc being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (Y/N) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions Performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TN\V). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain fmdings of presence or absence of significant nexus below, based on the tribUtary in combination with all of its adjacent wetlands, 
then go to Section Ili.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

I. TNWs and Adjacent Wetlands. 
f!ili1NWs: linear feet 

Check all that apply and provide size estimates in review area: 
width (ft), Or, acres. 

till Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
11 Tributaries ofTNWs where tributaries typically flow year-round arc jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Savannah Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, 
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and 
deposition, leaf litter washed away. Savannah Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map 
Greens Creek and the most current Natural Resource Conservation Service Soil Survey for Jackson County. Solid blue line 
features on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps 
representatives during numerous visits to the Betty's Creek Community, North Carolina vicinity. 
Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
lil!ll Tributary waters: 500 linear feet 15 width (ft). 
Jl- Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. m Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant nexus with a TNW is 
jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
!illll Tributary waters: linear feet width (ft). 
mlJ Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
ljl{ Wetlands directly abut RPW and thus are jurisdictional as adjacent· wetlands. 

IZJ!] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



-~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
mif Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictionaL Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
_lm9_ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
-mJ Demonstrate that impoundment was created from "waters of the U.S.," or 
}ijj, Demonstrate that water meets the criteria for one ofthe categories preSented above (1-6), or 
1! Demonstrate that water is isolated witl1 a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

m:f which are or could be used by interstate or foreign travelers for recreational or other purposes. 
til from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~ which are or could be used for industrial purposes by industries in interstate commerce. 
IJ Interstate isolated waters. Explain: 
SJ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
IJill Tributary waters: linear feet width (ft). 
tl Other non-wetland waters: acres. 

IdentifY type( s) of waters: 
J£ilif Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
filii If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
fmJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

J1l Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
fll Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
filE~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
if Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
fil Wetlands: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the InstructionaJ Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
m:l Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Ill Lakes/ponds: acres. 
ill Other non-wetland waters: acres. List type of aquatic resource: 
@]1 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
(m_ Data sheets prepared/submitted by or on behalf of the applicant/consultant 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

~ ~~~:~~:ttg~~~~:~~e;;, ~~~~rps 
\4a U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data, 
D USGS 8 and 12 digit HUC maps, 

~ U.S. Geological Survey map(s). Cite scale & quad name: Greens Creek. 
J8l USDA Natural Resources Conservation Service Soil Survey. Citation: Jackson County, NC 
r!illl National wetlands inventory map(s). Cite name: 
mf State/Local wetland inventory map(s): 
!!lli1l FEMA/FIRM maps: 
!lffi I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
!liilil Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
~ Previous determination(s). File no. and date of response letter: 
!!lli1l Applicable/supporting case law: 
mJ Applicable/supporting scientific literature: 
!liilil Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DE1ERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 13,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, SAW-2014-00877, Jodi Henninger 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located at 11741 James 
Richard Drive, in the Providence Crosing (Lot31) subdivision, 

State: NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.0335N,-
80.7844W 
Universal Transverse Mercator: 
Name of nearest water body: Six Mile Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba. North Carolina, South Carolina 3050103 
S Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
miT~ Check if other sites (e.g:, offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
lll!ll Office (Desk) Determination. Date: 
!lliil Field Determination. Date(s): Apr 29, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~1s1«f: "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

;J Waters subject to the ebb and flow of the tide. 
m: Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

II TNWs, including territorial seas 
If Wetlands adjacent to TNWs 
_llll Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Iii Non-RPWs that flow directly or indirectly into lNWs 
fa Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
liJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
If Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
f!U , Impoundments of jurisdictional waters 
01 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: 0.01 acres. 

c. Limits (boundaries) of jurisdiction based on: l!i~mJ!!i!lE~r;~~!ll!ll\!!!8 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing 1he appropriate sections in Section III below. 
1 For purposes of1his form, an RPW is defined as a tributary 1hat is not a TNV1 and 1hat typically flows yeaHound or has continuous flow at least 
"seasonally" (e.g., typically 3 mon1hs). 



fjl Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section IJI.A.l and Section lll.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections Ill.A.l and 2 and Section lli.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY INW: 

Summarize rationale supporting determination: 

2. Wetland adjacentto TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if anY, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow," skip to Section ill.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section ill.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: 0~Ji!!l'l 
Drainage area: !i!li~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into INW. 
D Tributary flows through I:L~-1 tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as staie boundaries. Explain: 

3 Supporting documentation is presented in Section Ill. F. 
4 Note that the fustructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: f~il!!~l!. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary cOndition/stability [e.g., highly eroding, sloughing banks]. 
Presence ofrun/riffle/p_o()l:c()mplexes. Explain: 
Tributazy geometry: !lll!iii!t~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: lr~ilf$! '1Jlii!!J!!~ 
Estimate average number of flow events in review area/year: !i 

Describe flow regime: 
Other infonnation on duration and volume: 

Surface flow is: ~ii!llllll· Characteristics: 

Subsurface flow: !!!~.!Ill.~- Explain findings: 
0 Dye (or other) test performed: 

Tributazy has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that 

Jli!] High Tide Line indicated by: llll! 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6 A natural or man-made discontinuity in the OH\VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: · 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

3. 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !ifj~JJ!ji§j. Explain: 

Surface flow is: ~~mrif~l 
Characteristics: 

Subsurface flow: Rt~D~l_i. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adiacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by bennlbarrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the !l!l\W!J~!i" floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc:). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

Characteristics of all_wetland.s adja~ent to the tri~utary (i~ ar~X~-"''"~.·.-".~ .. ,.· 
All wetland(s) bemg considered m the cumulative analysts: m~~ 
Approximately ( ) acres in total are being cOnsidered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size Cin acres) Directly abuts? (Y/N) Size Cin acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary. in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to 'INWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
fl!lil TNWs: linear feet width (fl), Or. acres. 
l!fl Wetlands adjacent to TNWs: acres. 

that flow directly or indirectly into TNWs. 
[il!ilfl~~-·1j Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section lll.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
!l!lil Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentiJY type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
:IWJ Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
m! Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

ldentiJ.Y type(s) of waters: 

4. _Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. e Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Jiiil Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. m Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
mtf Demonstrate that impoundment was created from "waters of the U.S.," or 
fillifl Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Uillf Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

R which are or could be used by interstate or foreign travelers for recreational or other purposes. 
mil from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
IDE which are or could be used for industrial purposes by industries in interstate commerce. 
mJlll Interstate isolated waters. Explain: 
il] Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Iii Tributary waters: linear feet width (ft). 
18,1 Other non-wetland waters: acres. 

Identify type(s) of waters: 
ml Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
16 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



1jl If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

_tij Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
1lilll Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
iiJ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
mill Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
lim Lakes/ponds: acres. 
fJl Other non-wetland waters: acres. List type of aquatic resource: 
fm Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
Jil3 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
IJ Lakes/ponds: acres. 
mil Other non-wetland waters: acres. List type of aquatic resource: 
mD Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: m Data sheets prepared/submitted by or on behalf of the applicant/consultant. 
~ Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

l!ij Data sheets prepared by the Corps: 
Jil Corps navigable waters' study: 
Jm U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

m_ U.S. Geological Survey map(s). Cite scale & quad name:NC-WEDDINGTON. 
if USDA Natural Resources Conservation Service Soil Survey. Citation: 
~ National wetlands inventory map(s). Cite name: 
II State/Local wetland inventory map(s): 
Jm FEMA/FIRM maps: 
ii.:~.- I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
m_ Photographs: D Aerial (Narue & Date): 

or D Other (Naruc & Date): 
E2J Previous detennination(s). File no. and date of response letter: 
Ei Applicable/supporting case law: 
mil Applicable/supporting scientific literature: 
Jm Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION I In I \ I L 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): {p, 'Lt. · T 
s. msTRicT omcE, F1LE NAME, AND NUMBER&14u.J ..... Jl1L(-- _ oeu'13 N uur 1 Briti,rL ~35 / 
c. PROJECTLOCATIONANDBACKGROUNDINFORMATION= s() l?Jtl Dlvt!5 

State: NC County/parish/borough: Yancey City: Burnsville ... . ,,__ -:> 
Center coordinates of site (lat/long in degree decimal format): Lat. 35.97566° ~'Long. -82.23064° ~-

Universal Transverse Mercator: 
Name of nearest waterbody: Brush Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): 06010105 
fBI Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
IJI Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. ~VIEW PERFORMED FOR SITE EV.q\J.pAT¥?!'( ~CHECK ALL THAT APPLY): 
Office (Desk) Determination. Date: Lf l I l< ( l'fL(....lS-t}c-.e ') 

........ Field Determination. Date(s): April28, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There -~;lit~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
revie':V area. [Required] · 

IJI Waters subject to the ebb and flow ofthe tide. m Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: · 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There IJfJ "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a~ Indicate presence of waters of U.S. in review area (check all that apply): 1 

II TNWs, including territorial seas 
llJ Wetlands adjacent to TNWs 
rJI Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
miDJ Non-RPWs that flow directly or indirectly into TNWs 
liJll Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
£I Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
II Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
lffil Impoundments of jurisdictional waters 
lllJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size ofwaters ofthe U.S. in the review area: 
Non-wetland waters: 100 linear feet: 10 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: I§!IBI!IIit~]~l!lllllfi 
Elevation of established OHWM (if known): 

2. _N'(m-regulated waters/wetlands (check if applicable):3 

II] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTION ill: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD cc:)Vers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNW s that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into Tl'J""W· 
0 Tributary flows through B!~ll,l~JI tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, ifknown: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: H!iHJi~!~~-

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

0 Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence of run/riffle/p()ol <;omplexes. Explain: 
Tributary geometry: ~~~~;IJ~~f. 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~~Jg]illi! 
Estimate average number of flow events in review area/year: ~j~J!1Jm~~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~~~~·!11,~!. Characteristics: 

Subsurface flow: I!~BJ;JI!~~- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
lillJ High Tide Line indicated by: IJI Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: . 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationshi with Non-TNW: 
Flow is: Explain: 

Surface flow is: ~~~~1§1 
Characteristics: 

Subsurface flow: [l;il!~~~~. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW . 
. aerial (straight) miles from TNW. 

Estimate approximate.location of wetland as within the 11111!~1 floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, ifknown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: 11~1111111 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists ifthe trii;Jutary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings ofpresence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Jl• TNWs: linear feet width (ft), Or, acres. 
mtJ] Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
B_ :· .. -_. Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data app ra~ionale indic-ating tpat_ 

tributary is perennial: Brush Creek has prominent bed/bank features, fish, and aquatic insects.DftuJ U D N~. 
mJ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each ~ar) are 

jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 100 linear feet 10 width (ft). 
·~ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
lmJ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
·~· Tributary waters: linear feet width (ft) . 
. Jllm Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Iilli Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
··········· lllilli) Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

.m!J Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
mlJ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
mJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
fil Demonstrate that impoundment was created from "waters ofthe U.S.," or 
llil Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
GlJRf Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

flm which are or could be used by interstate or foreign travelers for recreational or other purposes. 
II from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
IJI which are or could be used for industrial purposes by industries in interstate commerce. 
II Interstate isolated waters. Explain: 
fEll Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CW A Act Jurisdiction Following Rapanos. 



J:>-rovide estimates for jurisdictional waters in the review area (check all that apply): 
fii_ Tributary waters: linear feet width (ft). 
Iii Other non-wetland waters: acres. 

Identify type(s) of waters: 
CliDJ Wetlands: acres. 

F. NUN-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
~ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers 

Wetland Delineation_Manual and/or appropriate Regional Supplements. 
flffil Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

lilllillJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
m Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
lffiJ1 Lakes/ponds: acres. 
mill!. Other non-wetland waters: acres. List type of aquatic resource: m Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
lill!ffil Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~· Lakes/ponds: acres. 
fll Other non-wetland waters: acres. List type of aquatic resource: 
Ill Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
l:llld requested, appropriately reference sources below): 
If Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant: 
fi.l Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

fl Data sheets prepared by the Corps: 
~~ Corps navigable waters' study: 
IJ U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:1:24000, Micaville Quadrangle. = ~~~o~a7~~;l~~~~~~~~~~o~~~(s)~i~it~e::!~:Soil Survey. Citation: 

m State/Local wetland inventory map(s): m FEMAIFIRM maps:NC Floodplain Mapping Program. 
Ill 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
fit Photographs: D Aerial (Name & Date): . 

or~ Other (Name & Date):Stream photos in NWP Application, April30, 2014. 
Iilli Previous determination(s). File no. and date of response letter: 
llfll Applicable/supporting case law: 

1-- -.-- Applicable/supporting scientific literature: _ _. /__~ _ ( . _ 
Other information (please specify): Cl~/4-( f:._ lJ)(.J jiYL.J\_ p 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 





APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 5, 2014    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00914, Mr. Justin Wade       
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State: NC   County/parish/borough: Swain  City: near Whittier 
Center coordinates of site (lat/long in degree decimal format):  Latitude & Longitude in Decimal Degrees: 35.4106/-83.3804 
Universal Transverse Mercator:       
Name of nearest waterbody: Moore Branch and UTs to Moore Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Tuckasegee River 
Name of watershed or Hydrologic Unit Code (HUC): Little Tennessee 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded 

on a different JD form.     
 
D.    REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:   June 5, 2014       
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Pick List  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 
329) in the review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce.  Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Pick List “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. 
[Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:  70  linear feet:  2-5  width (ft) and/or       acres.  
  Wetlands:       acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Pick List 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 

jurisdictional.  Explain:      .   
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
“seasonally” (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, 
complete Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.1 and 2 and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 
 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 

it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively 

permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 

districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.1 for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events 
            water staining   abrupt change in 
plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that 
apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is 
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid.  



   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
       
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 
watershed characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  
 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                 

                                  
                                 
                                 
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 



and biological integrity of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW.  Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands.  It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 

documented below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D:     . 

  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 

indirectly into TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 

findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 

ALL THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 
indicating that tributary is perennial:   based on the information in the PCN, these streams flow year-round and 
have OHWMs. 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) 
are jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that 
tributary flows seasonally:      . 

 
                        Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:  70   linear feet 2-5 width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
                                                 
8See Footnote # 3.   



 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that 

tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:     acres.   

    Identify type(s) of waters:     . 
   Wetlands:     acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based 
solely on the “Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 

MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 

                                                 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos.  
 



    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, 
where such a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, 

where checked and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name:  . 
 USDA Natural Resources Conservation Service Soil Survey. Citation:     . 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):     .  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify): GIS map prepared by the USACE. 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by follo\Ving the instructions provided in Section IV of the JD Form Instructional Guidebook 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 07/11/2013 

B. DISTRICT OFFICE, FlLE NAME, AND NUMBER:(!, fs PruJ- (2 6--f\ 7u f/1 t'r 5 ~reom f t?fo ¥4 j,'O]J 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
5rrw -~ or{f-c(JC?/ (o 

State:North Carolina County/parish/borough: Watauga City: J?()one 
Center coordinates of site (!at/long in degree decimal format): Lat. 36.2357108° :N. Long. 81.7423704° w. 

Universal Transverse Mercator: 17N 
N arne of nearest waterbody: Brushy Fork Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Watauga River 
Name of watershed or Hydrologic Unit Code (HUC): 06010103 
®. Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
01 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
li!J Field Detennination. Date(s): 02118/2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There A.Yf.l):ii "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CPR part 329) in the 
revie\\1 area. [Required} 

0 Waters subject to the ebb and flow of the tide. 
EJ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: Neither. 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There A_i;~ "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

[J TNWs, including tenitorial seas 
i;SI Wetlands adjacent to TNWs 
181 Relatively permanent waters2 (RPWs) that flow directly or indirectly into lNWs 
Jill Non-RPWs that flow directly or indirectly into TNWs 
[J Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
[] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into 1NWs 
[] Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
[] Impoundments of jurisdictional waters 
61 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: Approx. 1950 linear feet: -22.7 ft (bkf) width (ft) and/or acres. 
Wetlands: 0 acres. 

c. Limits (boundaries) of jurisdiction based on: .Jij'f.i.!J!f~!i!:'ij;.Ji~Q~l 
Elevation of established OHWM (ifknown):-2750-3000 feet. 

2. Non~regulated waters/wetlands (check ifapplicable):3 

8 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a 1NW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTION III: CWAANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section lli.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify 1NW: No TNW found onsite. 

Summarize mtionale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under .Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section ill.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 1.66_-~-q#~-:PJn~ 
Drainage area: 1.66 .,;$q~~'fe~iiii~~ 
Average annual rainfall: approx 51 inches 
Average annual snowfall: aprrox 30+ inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW· 

0 Tributary flows directly illto TNW. 
I8J Tributary flows through~ tributaries before entering TNW. 

Project waters are ~:-~--~Y_~r ,ItJiles from TNW. 
Project waters are J.f(~~:J~~) river miles from RPW. 
Project waters are 1~@--~~ri;ll(straight) miles from TNW. 
Project waters are $:{~r.J&.s) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: No. 

Identify flow route to TNW5
: The project waters are Brushy Fork Creek, which flows into Cove Creek, which flows into 

the Watauga River. 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 How route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: J:8J Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties -with respect to top of bank (estimate): 
Average width: -22.7 feet 
Average depth: -1.7 feet 
Average side slopes: V.8rfi~'if(j_~'{'ili'!~j. 

Primary tributary substrate composition (check all that apply): 
J:8J Silts J:8J Sands 
J:8J Cobbles J:8J Gravel 
0 Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/rifflelp?~I __ c?P;Plexes. Explain: 
Tributary geometry: .Mii!UJ~eriilg 
Tributary gradient (approximate average slope): -.0375% 

(c) Flow: 

D Concrete 
J:8J Muck 

Explain: Eroding streambanks. 

Tributary provides for: $;¢it§9~~lj:Jl~W: ____ ,,_., .... , _____ . _--. 
Estimate average number of flow events in review area/year: ~Q;{~J;;.g~-~t~:fj 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: Gbbfm:~(J. Characteristics: 

Subsurface flow: PnJ!D~J,fi\. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
[gJ OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
!ZI shelving !ZI the presence of wrack line 
~ vegetation matted down, bent, or absent ~ sediment sorting 
~ leaf litter disturbed or washed away ~ scour 
181 sediment deposition 0 multiple observed or predicted flow events 
D water staining 0 abrupt change in plant community 
0 other (list): 

D Discontinuous OHWJvf. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
[1 High Tide Line indicated by: 181. Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) J:8J physical markings; 
D physical markings/characteristics [8J vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 





For each wetland, specify the following: 

Directly abuts? <YIN) Size fin acres) Directly abuts? fY/N) Size (in acres) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in comb:ination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non~RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non~RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section lll.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
EJ TNWs: linear feet width (ft), Or, acres. 
GJ Wetlands adjacent to TNWs: NA acres. 

2. RPWs that flow directly or indirectly into TNWs. 
I8J Tributaries of TNWs where tributaries typically flow year~round are jurisdictional. Provide data and rationale illdicating that 

tributary is perennial: 
5] Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
ill Tributary waters: linear feet width (ft). 
f] Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
[J Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
[] Tributary waters: linear feet width (ft). 
[],' Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
· 0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

J§l Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
§ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

- and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictionaL Data supporting this 
conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Q Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

-- with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
[3 Demonstrate that impoundment was created from "waters of the U.S.," or 
EJ Demonstrate that \Vater meets the criteria for one of the categories presented above (1-6), or 
Q Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

EJ. which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. rn which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
CJ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section ID.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapa!Ws. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
[] Tributary waters: linear feet width (ft). 
0 Other non~wetland waters: acres. 

Identify type(s) of waters: 
D Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
[J If potential wetlands were assessed v.rithin the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule"" (MBR). 

[] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
[]· Non~ wetland ·waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
[J Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non~jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
[J Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
[] Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
t8J. Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
181 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
[J Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[!lJ U.S. Geological Survey map(s). Cite scale & quad name: BOONE, I :24000. 
[] USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlaods inventory map(s). Cite naroe: 
D State/Local wetlaod inventory map(s): 
0 FEMA/FIRM maps: 
[] 100-year Floodplain Elevation is: (National Geodectic Vertical Datom of 1929) 
D Photographs: 0 Aerial (Name & Date): 

or 0 Other (Naroe & Date): 
[] Previous detennination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
[J Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 23,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00919, James L. Dudas 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Catawba City: Denver 
Center coordinates of site (latllong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.561966 N, 81.054207 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UTs to Mundy Creek and Wetlands 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Mundy Creek at Lake Norman 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba (03050101) 
-~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
rnl Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Office (Desk) Determination. Date: 
Field Determination. Date(s): May 22,2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There .lfi '"navigable waters of the U.S" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

!iiJil Waters subject to the ebb and flow of the tide. 
Iii Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

Ill TNW s, including territorial seas 
!iiJil Wetlands adjacent to TNWs 
m Relatively permanent waters2 (RPW s) that flow directly or indirectly into TNW s 
I§U Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
ti!B Wetlands ad~acent to but not directly abutti~g RPWs t?at.:flow d.irectly or indirectly into TNWs 
Uiii] Wetlands adJacent to non-RPWs that flow directly or mdtrectly mto TNWs 
11] Impoundments of jurisdictional waters 
ill Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1,350 linear feet: 4 width (ft) and/or acres. 
Wetlands: 0.04 acres. 

c. Limits (boundaries) of jurisdiction based on: ~.!!~;l?ji!t~!e!i\!;l~~~ri!Jllll 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

i4 Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictionaL 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows yeaHound or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section ll.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identizy TNW: 
Summarize rationale supporting dctcnnination: Large watershed, waterway can and bas and does support navigation of non

motorized and motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictionaL If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2.lfthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lli.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section IJI.B.3 for all wetlands adjacent to that tributary, both onsite 
an~ offsite. The determination whether a significant nexus exists is determined in Section Ill.C below. 

(i) 

(ii) 

iJ~,]~Fsthat flow directly or indirectly into TNW 

General Area Conditions: 
Watershed size: 290 ~ 
Drainage area: 60 t8:~f"-
A verage annual rainfall: 44.81 inches 
Average annual snowfall: 7.4 inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
[2] Tributary flows through~ tributaries before entering TNW. 

Project waters are from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: UT toUT to Mundy Creek at Lake Norman 

Tributary stream order, iflmown: First. 

4 Note thatthe Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: 13:] Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 4 feet 
Average depth: 4 feet 
Average side slopes: 

Primary tributary substrate composition (check all that apply): 
13:] Silts 13:] Sands 
[gJ Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffleQ;1ool c~!.!!P},~xes. Explain: Few. 
Tributary geometry: til1l~~:fll!ti:i'g 
Tributary gradient (approximate average slope): 5-10% 

(c) Plow: 

0 Concrete 
0Muck 

Explain: Stable. 

Tribut rovides for: Slll!Diiffil~lfii\;'1\l 
Estim:t?' !erage numb~;'o'tfl~~""~~;~ts·in review area/year: ~l!fiOO~~!!!l!i!:.'Qi!Ji 

Describe flow regime: Flow during wet seasons 
Other information on duration and volume: 

Surface flow is: jl~~~!Jilli!iiilii!~fil!m~~«· Characteristics: 

Subsurface flow: ~illl'-&~·. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
[gJ Bed and banks 
[gJ OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank I:8J the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
I:8J leaf litter disturbed or washed away [g) scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
0 other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to detemllne lateral extent ofCWAjurisdiction (check all that apply): 
ll!l High Tide Line indicated by: ll!l Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: Water Clean. 
IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is umelated to the watcrbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break 
7Ibid. 



[8l Habitat for: 
D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
rg) Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
W ctland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: 'l!!:ill!l!§!. Explain: 

Surface flow is: Jl~ftm~J 
Characteristics: 

Subsurface flow: ijf~l§j. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by benn/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: f!ii~m 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being perfonned: · 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 



of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination -with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section JII.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. 
lll!lTNWs: linear feet 
li§ll Wetlands adjacent to TN\Vs: 

Check all that apply and provide size estimates in review area: 
width (ft). Or, acres. 

acres. 

2. RPWs that flow directly or indirectly into TNWs. 
{1: Tributaries of'INWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: The main stem UT to Mundy Creek exhibits indicators of ordinary high water marks (OHWM) 
including developed bed and bank, scour, presence of aquatic life, presence of litter and debris, destruction of 
terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. This UT to Mundy Creek is depicted 
as a solid blue line on the USGS 7.5 minute quadrangle map Denver and the most current Natural Resource 
Conservation Service Soil Survey for Catawba County. Solid blue line features on these mapping conventions typically 
represent perennial streams. 
Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l!ll Tributary waters: 1350 linear feet 4 width (ft). 
!1 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
IJ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Eli Tributary waters: 180 linear feet 4 width (ft). 

8See Footnote# 3. 



Other non-wetland waters: acres. 
IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Iii Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

II Wetlands directly abu11ing an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section lll.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Flows directly into associated tributary. 

mft Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.04 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
mJ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they arc adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non~RPWs that flow directly or indirectly into TNWs. 
Ill Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
!11 Demonstrate that impoundment was created from "waters of the U.S.," or 
IlmJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
if Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPL Y): 10 

0§1 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
m!l from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~ which are or could be used for industrial purposes by industries in interstate commerce. 

F. 

I! Interstate isolated waters. Explain: 
tim Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 
provide estimates for jurisdictional waters in the review area (check all that apply): 
I!!El Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 
IJm Wetlands: acres. 

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
IJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule .. (MBR). 
lfm Waters do not meet the "Significant Nexus" standard, where such a finding is required for_jurisdiction. Explain: 
Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CW A Ad Jurisdiction Following Rapanos. 



Provide acreage estimates for· non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the :MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
Non-wetland waters (i.e., rivers, streams): 
l]!ll Lakes/ponds: acres. 

linear feet width (ft). 

lim. Other non-wetland waters: 
~ Wetlands: acres. 

acres. List type of aquatic resource: 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
[I Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
ii Lakes/ponds: acres. 
m- Other non-wetland waters: acres. List type of aquatic resource: 
iJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): m: Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[gJ Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

IZillJ Data sheets prepared by the Corps: 
iJ Corps navigable waters' study: 
lim U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey rnap(s). Cite scale & quad name: Denver. 
li1!l USDA Natural Resources Conservation Service Soil Survey. Citation: Catawba County, NC 
fi National wetlands inventory map(s). Cite name: 
~ State/Local wetland inventory rnap(s): 
lim FEMA/FIRM maps: 
~ 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
lim Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
m] Previous determination(s). File no. and date of response letter: 
lim Applicable/supporting case Jaw: 
~ Applicable/supporting scientific literature: 
@jij; Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 23,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00920, USDA- Forest Service I Attn.: Kristin Bail 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Transylvania City: Balsam Grove 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.214469 N, 82.871281 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT to Tucker Creek and Tucker Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad (06010105) 
£8! Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
lillU Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE E:V ALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: June 23,2014 
!ill! Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There iR:~J\V: "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required} 

nmJ Waters subject to the ebb and flow ofthe tide. 
ffi!ll Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINA TJON OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

mJI TNWs, including territorial seas 
(i Wetlands adjacent to TNWs 
:mJ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
mJ Non-RPWs that flow directly or indirectly into TNWs 
fil Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
m9 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
fi1i Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
ijj} Impoundments of jurisdictional waters 
~ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 5, 000 linear feet: 3-20 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: !if~~~jj~h~ll&Efil\lJ~!ililil,lJ 
Elevation of established OH\VM (if known): 

2. Non-:-regulated waters/wetlands (check if applicable):3 

£i Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-roli:nd or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section IIU:. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
Jll.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
ID.D.l.; otherwise, see Section III.B below. 

I. TNW 
Identizy TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent waters'' 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TN\V, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter oflaw. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual 
A vcrage annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TNW. 
D Tributary flows through l{~~~l tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters arc river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, ifknuwn: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artiticial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then llows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width; feet 
Average depth: 
Average side slopes: lil~tijl~l~~-

Primary tributary substrate composition (check all that apply): 
0 Silts D Sands 
0 Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: 'fJa~m-~1 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: !§[~if.lj~t 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: !i~!~~rr~! 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: f;_lj~~iii!l!!!- Characteristics: 

Subsurface flow: ~~H,~l{f. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank D the presence of litter and debris 
0 changes in the character of soil D destruction of terrestrial vegetation 
D shelving . D the presence of wrack line 
0 vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to detem1ine lateral extent ofCWAjurisdiction (check all that apply): 
ffiN High Tide Line indicated by: lll3! Meau High Water Mark indicated by: 

0 oil or scum line along shore objects D survey to available datum; 
0 fine shell or debris deposits (foreshore) D physical markings; 
0 physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground. or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



2. Characteristics of wetlands adjacent to non-TN\V that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !!i~l!i~12:l- Explain: 

Surface flow is: !:l!ET!Jl!\~l 
Characteristics: 

Subsurface flow: Exphiin findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination witl1 Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn area<;. Explain findings: 
0 Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: !tll~Illll 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? CY /Nl 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size fin acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyclc support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have U1e capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, ba<>ed on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, ba<>ed on the tributary in combination with all of its adjacent wetlands, 
then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, ba<>ed on the tributary in combination with all of its adjacent wetlands, then go to Section IIJ.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

l. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~ TNWs: linear feet 
~-Wetlands adjacent to TNWs: 

width (ft), Or, acres. 
acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries of1NWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: UT to Tucker Creek and Tucker Creek exhibits indicators of ordinary high water marks (OHWM) including 
developed bed and bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, 
sediment sorting and deposition, leaf litter washed away. UT to Tucker Creek and Tucker Creek are depicted as solid blue 
lines on the USGS 7.5 minute quadrangle map Rosman and Lake Toxaway and the most current Natural Resource 
Conservation Service Soil Survey for Transylvania County. Solid blue line features on these mapping conventions typically 
represent perennial streams. Perennial flow has been observed by Corps representatives during numerous visits to the Balsam 
Grove, North Carolina vicinity. 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
® Tributary waters: 5,000 linear feet 3-20 width(!\). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. m Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 1NW is 
jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
li!iJ Tributary waters: linear feet width (ft). 
if Other non-wetland waters: acres. 

I dentizy type( s) of waters: 

4. _Wetlands directly abutting an RPW that flow directly or indirectly into TN\Vs. 
00 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

fi:'ill Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 

8Sce Footnote# 3. 



directly abutting an RPW: 

mi: Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~- Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they arc adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
l£i Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL Data supporting this conclusion is 
provided at Section IILC. 

Provide cstinmtes for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
If Demonstrate that impoundment was created from "waters of the U.S.," or 
mJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
~ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE[ WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY):10 

Jillil which arc or could be used by interstate or foreign travelers for recreational or other purposes. 
mJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
ISi!1 which are or could be used for industrial purposes by industries in interstate commerce. 
Iilli Interstate isolated waters. Explain: 
Ell Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 
mil Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
W If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers W ctland 

Delineation Manual and/or appropriate Regional Supplements. 
00} Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MER). 

I§ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
~ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
fla Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~ Lakes/ponds: acres. 
jj§ Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps!EI'AMemorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction {check all that apply): 
mill Non-wetland waters (i.e., rivers, strean1s): linear feet, width (ft). 
@) Lakes/ponds: acres. 
[illii Other non-wetland waters: acres. List type of aquatic resource: 
-~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
[El Maps, plans, plots or plat submitted by or on behalf of the applicant'consultant: 
Gill Data sheets prepared/submitted by or on behalf of the applicant'consultant. 

D Office concurs with data sheeL<>/delineation report. 
D Office does not concur with data sheets/delineation report. 

lli£1 Data sheets prepared by the Corps: 
1m Corps navigable waters' study: 
JBil U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data_ 
0 USGS 8 and 12 digit HUC maps. 

12l U.S. Geological Survey map(s). Cite scale & quad name: Rosman and Lake Toxaway. 
mrr USDA Natural Resources Conservation Service Soil Survey. Citation: Transylvania County, NC 
'fE0 National wetlands inventory map(s). Cite name: 
ffim' State/Local wetland inventory map(s): 
l!iB FEMAIFIRM maps: 
Gill: 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
l!iB Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
fi@} Previous detennination(s). File no. and date of response letter: 
@ Applicable/supporting case law: 
l1fJ Applicable/supporting scientific literature: 
tm1 Other information {please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 11125/13 . 

B. DISTRICTOFFICE,FILENAME,ANDNUMBER:a;s~- G.DILI- Dti'f:->:>S !UL• .. ~ciccA;-..~IA_ c_,~~ 
Rlbi-A 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Burke 

City: Hickory "!if]!!!~l•X. 
Lat. 35.749436" ~: Long. -81.431602" jl[j~~f Center coordinates of site (lat/long in degree decimal format): 

Universal Transverse Mercator: 
Name of nearest watcrbody: Drowning Creek 

Name of nearest Traditional Navigable Water (TN VI) into which the aquatic resource flows: Lake Hickory/ Catawba River (North) 
Name of watershed or Hydrologic Unit Code (HUC): 030501010804 
~ Check if map/diagram ofreview area and/or potential jurisdictional areas is/arc available upon request. 
~ Check if other sites (e.g., offsitc mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

diffrbrent JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
mil Office (Desk) Determination. Date: 
.!\ill Field Determination. Date(s): 02/6/14- Ms. Tasha McCormick 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~,1lll~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

ti£li Waters subject to the ebb and flow of the tide. 
£00) Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

I. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

{§I TNWs, including territorial seas 
~ Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
§lD Non-RPWs that flow directly or indirectly into TNWs 
1£1 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
1M§} Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
§.1 Impoundments of jurisdictional waters 
fiiil Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or 0 acres. 
Wetlands: 0.31 acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~-i:ill\~~!i)]i~:(@;l;l 
Elevation of established OHW1v1 (if known): Unknown. 

2. Non-regulated waters/wetlands (check if applicable):3 

~ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictionaL 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section ill below. 
2 For purposes of this form., an RPW is defined as a tributary that is not a TNW and that typically flows yeaHound or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section m.A.l and Section lli.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIJ.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: N/A. 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": N/ A. 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directlY abuts an RPW is also jurisdictional. If the aquatic resource is not a TN\V, but has year-round 
(perennial) flow, skip to Section TII.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section TILD.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD Will require additional data to determine if the 
waterbody has a significant nexus with a TN\V. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. Thi~ significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIT.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section ITI.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section TII.C below. 

1. Characteristics ofnon-TN\Vs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: Unknown~~~,§ 
Drainage area: Unknown IJ]~ 
Average annual rainfall: 50.56 inches 
Average annual snowfall: 13.91 inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly intoTNW. 
D Tributary flows through Iff~~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: No. Streams are not located on-site. 

Identify flow route to TNW5
: Southeast to Drawing Creek then east and north off-site to Catawba River. 

Tributary stream order, ifk:nown: 3. 

4 Note that the fustructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary h, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 0 feet 
Average depth: 0 feet 
Average side slopes: [1-fj!lf>!'Jllil~-

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: if~~]-~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: f[:f~~~~l 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: !l~Jilllfi 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: .m<<Ji!~~- Characteristics: 

Subsurface flow: Explain findings: Characteristics were observed on surface. 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaflitter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OH\VM.7 Explain: 

If factors other than the OH\Vl\.1 were used to determine lateral extent of CW A jurisdiction (check all that apply): 
lli!ll Iligh Tide Line indicated by: Mean High Water Mark indicated by: 

D oil or scum line along shore objects 0 survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii} Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: Combination of clear to muddy waters. 
Identify specific pollutants, if known: N/A 

GA natural or man-made discontinuity in the OHWM docs not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock -outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7 Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
[8J Riparian corridor. Characteristics (type, average width): 15-20 feet. 
[8J Wetland fringe. Characteristics: Hydrophytic vegetation, drainage, hydric soils. 
0 Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fishlspawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
[8J_ Aquatic/wildlife diversity. Explain findings: Macroinvertebrates. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: 0.31 total acres 
Wetland type. Explain:Fores1/shrub. 
Wetland quality. Explain: Weak to moderate. 

Project wetlands cross or serve as state boundaries. Explain: No. 

(b) General Flow Relationship with Non-TNW: 
Flow is: Jll:'lli!J:ll!:i} Explain: N/ A. 

Surface flow is: 1!!:1!i!!ll~[~.il)! 
Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
[8] Not directly abutting 

[8J Discrete wetland hydrologic connection. Explain: A small wetland area is located on the eastern portion of the 
site. It appears to drain south towards Drowning Creek. 

D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 

Estimraa:~te:a~;~:u~~:~tc wc:auon of wetland as within the li!!!!Jlll!~[tlj!~f, floodplain. 
<1-2 miles south of C River 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: Muddy to clear. 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
[S] Riparian buffer. Characteristics (type, average width):l5-20 feet. 
[8J Vegetation type/percent cover. Explain:Forested/Shrub. 
0 Habitat for: 

0 Federally Listed species. Explain fmdings: 
D FishJspawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis:~ 
Approximately ( 0.31 ) acres in total are being considered in the cumulative analysis. 



For each wetland, specifY the following: 

Directly abuts? (Y/N) 

No 
Size (in acres) 
0.31 

Directly abuts? (Y /N) Size fin acres) 

Summarize overall biological, chemical and physical functions being perfonned: Minimal hydrophytic vegetation. 
Hydric soils and hydrologic indicators were identified and appeared undisturbed. The wetland acts as buffer zone which traps and 
reduces pollutants from surface runoff. The wetland also acts as habitat and a lifecycle support for aquatic species such as crayfish. 
The wetland is adjacent to Drowning Creek which is located south of the site. Drowning creek flows east then northeast towards 
the Catawba River (TNW). 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in combination with all ofits adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:N/ A 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IILD: The wetland is adjacent but not directly abutting Drowning Creek (RPW) which is located south of the site. The 
wetland traps and reduces surface water pollutants before draining south off-site. Additionally, the wetland area supports aquatic 
species such as crayfish. Drowning Creek flows east and then northeast to unnammed tributaries of the Catawba River (TNW). 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
TIIAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
IE$! TNWs: linear feet width (ft), Or, acres. 
mlit Wetlands adjacent to TNWs: NIA acres. 

2. RPWs that flow directly or indirectly into TNWs. m Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: 



Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
ffi!j] Tributary waters: linear feet width (ft). 
Ill Other non-wetland waters: acres. 

Identity type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
1§il Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
ffi!j] Tributary waters: linear feet width (ft). 
iJ Other non-wetland waters: acres. 

Identify type(s) of waters: No features on-site. 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
imJ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section Ill.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

llii1I Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IH.B and rationale in Section Ill.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.31 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~- Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.31 acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D#)_ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: N/A acres. 

7. Impoundments of jurisdictional waters.9 

a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Demonstrate that impoundment was created from "waters of the U.S.," or 
Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

m1J which are or could be used by interstate or foreign travelers for recreational or other purposes. 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section Ill.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining C\VA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



fill]l from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
fiili1 which are or could be used for industrial purposes by industries in interstate commerce. 
(i Interstate isolated waters. Explain: 
f3l1 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
liill! Tributary waters: N/ A linear feet width (ft). 
rnDl Other non~wetland waters: acres. 

IdentifY type( s) of waters: 
ll!!f Wctlands:N/A acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
§ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
lill!l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

@): Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
fiD Other: (explain, if not covered above): 

Provide acreage estimates for non~jurisdictional waters in the review area, where the sole potential basis of jurisdiction is U1e MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
Bill. Non-wetland waters (i.e._, rivers, streams): N/A linear feet width (ft). 
milJ Lakes/ponds: acres. 
mif Other non-wetland waters: acres. List type of aquatic resource: 
!§ Wetlands: N/A acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a fmding is required for jurisdiction (check all that apply): 
Eia Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
JliD Lakes/ponds: acres. 
EID} Other non-wetland waters: acres. List type of aquatic resource: 
)[I Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
m§l Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
@ll Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

.~ Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

liill! Data sheets prepared by the Corps: 
~ Corps navigable waters' study: 
Iii':! U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
[8J USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:See attached figures. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation:Burke County. 
~ National wetlands inventory map(s). Cite name: 
l2li.l State/Local wetland inventory map(s): 
l2!il FEMA/FIRM maps: 
Iii':! I 00-year Floodplain Elevation is: (National Gcodectic Vertical Datum of 1929) 
l!lil Photographs: !8] Aerial (Name & Date):2010 Aerial BurkeCounty, N GIS. 

or D Other (Name & Date): 
m!lJ Previous determination(s). File no. and date of response letter: 
Jm!l Applicable/supporting case law: i Applicable/supporting scientific literature: 
ll!!f Other information (please specify): 



B. ADDITIONAL COMMENTS TO SUPPORT JD: The project boundaries include a small wetland area located along the eastern 
portion of the site. "The footprint of the project will remain in. the fields and not impact the wetland area. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICTOFFICE,FILENAME,ANDNUMBER: (E·')J:'\v.H2Grtc\ d-OlL(" 00"/"/q \k ljJ(yylffif ~~ 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State:North Carolina County/parish/borough: Buncombe City: Asheville 
Center coordinates of site (!at/long in degree decimal format): Lat. 35.563239° .N. Long. ·82.561225° ~-

Universal Transverse Mercator: 
Name of nearest waterbody: Swannanoa River 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105 
181 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 

\:>W"f<-e if' ~5 

IE Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 
different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
m!J_ Office (Desk) Determination. Date: (p- t.j -IY 
mEJ F1eld Detennmatton. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There m'!ill "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

f&1l Waters subject to the ebb and flow ofthe tide. 
filll Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There m "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

l'8J TNW s, including territorial seas 
Jii3 Wetlands adjacent to TNWs 
Jgl Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
I] Non-RPWs that flow directly or indirectly into TNWs 
'@ Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
mill Wetlands adjacent to but not directly abutting RPW s that flow directly or indirectly into TNW s 
~lim Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
13 Impoundments of jurisdictional waters 
Ifill Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 2,875linear feet: 60 width (ft) and/or 3.96 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~Jit;JtiJJJq;;Q~i 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):' m Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a lNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section Ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section TII.B below. 

1. TNW 
Identify TNW: Swannanoa River. 

Summarize rationale supporting determination: Navigable by boat. --~e._ { kayttt:_ 
2. Wetland adjacent to TNW 

Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are '"relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 

~::~;:'!::=~: 1111 
Average annual rainfall: inches 
Average annual snowfall: 

Physical Characteristics: 
(a) Relationship with TNW: 

inches 

0 Tributary flows directly iJlto_TN\Y. 
D Tributary flows through~~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tnbutary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



--,------

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (mau-made). Explain: 
D Mauipulated (mao-altered). Explain: 

Tributary properties with respect to top ofbank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~~\~t. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sauds 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing bauks]. 
Presence of run/riffle/pool_c,o__1;nplexes. Explain: 
Tributary geometry: rJiil<)~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ,il~,(~l'i$1 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: fj_~~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~aJ:laijJ. Characteristics: 

Subsurface flow: ~--!)]~. Explain fmdings: 
D Dye (or ~therj t~st performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 
D water staining 
D other (list): 

D Discontinuous OHWM.7 Explain: 

D the presence of litter and debris 
D destruction of terrestrial vegetation 
D the presence of wrack line 
D sediment sorting 
D scour 
D multiple observed or predicted flow events 
D abrupt change in plant community 

If factors other than the OHWM were used to detennine lateral extent ofCW A jurisdiction (check all that apply): 
li1J High Tide Line indicated by: l!lJ Meau High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

~-

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~!~. Explain: 

Surface flow is: ~~EGt 
Characteristics: 

Subsurface flow: ~o;k~\. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/harrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 
Estimate apr>rm<imate 

river miles from TNW. 
,: aerial (straight) miles from TNW. 

of wetland as within the ~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, bro\Vll, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, ifkno\Vll: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spa\Vll areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if a~y)_~,,,,.-,,~~·· 
All wetland( s) being considered in the cumulative analysis: JJ,¢~~t 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNW s, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclnsive and other fnnctions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Jii3 TNWs: 2,700 linear feet 60 width (ft). Or, 3.7 acres. 
fiD] Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
)gl Tributaries oflNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
-- tributary is perennial: Continual groundwater influence.~ ~ 
mlif Tributaries oflNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
181 Tributary waters: 175linear feet 7 width (ft). 
mil Other non-wetland waters: acres. 

IdentifY type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
[] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
f!!jj) Tributary waters: linear feet width (ft). 
E) Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
E2J Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

ES] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

1EEJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
EEJ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
ml Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with simHarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
mf Demonstrate that impoundment was created from "waters of the U.S.," or 
1£11] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
I2TIJ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIITCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

JlEI which are or could be used by interstate or foreign travelers for recreational or other purposes. 
Jm from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. m Interstate isolated waters. Explain: 
ll:[l Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section Ill.D.6 of the Instructional Guidebook. 
111 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
E!J Tributary waters: linear feet width (ft). 
[[) Other non-wetland waters: acres. 

Identify type(s) of waters: 
Ell Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
1ltJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule'' (MBR). 

E@ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
rnTIJ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
I[I;I Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Ell Lakes/ponds: acres. 
fill) Other non-wetland waters: acres. List type of aquatic resource: 
mJ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
iJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Efil Lakes/ponds: acres. m Other non-wetland waters: acres. List type of aquatic resource: 
Ell Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
I8J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
I2ITJ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

IJiil Data sheets prepared by the Corps: 
B@ Corps navigable waters' study: 
Ell U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

I U.S. Geological Survey map(s). Cite scale & quad name: Asheville 1 :24k. 
USDA Natural Resources Conservation Service Soil Survey. Citation: 

- National wetlands inventory map(s). Cite name: 
lii!II State/Local wetland inventory map(s): 
E!J FEMAIFIRM maps: 
D 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: ~Aerial (Name & Date):NCCGIA 2010. 

or D Other (Name & Date): 
fJEJ Previous detennination(s). File no. and date of response letter: 
mJ Applicable/supporting case law: 
[;ill~ Applicable/supporting scientific literature: 
[ill] Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: JD form includes the Swannanoa River and Ram Branch. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section lV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 6, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-01018, Lori Walters and Cameila Miller 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Ashe City: Lansing 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 36.467991, -81.432314 
Universal Transverse Mercator: 
Name of nearest waterbody: unnamed tributary to Phoenix Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): New 
J.!Ej Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
~ Check if other sites (e.g., oiisite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
1m: Office (Desk) Determination. Date: June 6, 2014 
~ Field Determination. Date(s): May I, 2014 

SECTION IT: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~~fJ.J?: '"'"navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CPR part 329) in the review area. 
[Required] 

i} Waters subject to the ebb and flow of the tide. 
llllil Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." -within Clean Water Act (CWA) jurisdiction (as dcfmed by 33 CfR part 328) in the review area. [Required] 

l. Waters of the U.S. 
a. J.ndicate presence of waters of U.S. in review area (check all that apply): 1 

_flli} TNWs, including territorial seas 
II Wetlands adjacent to TNWs 
li@l Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
fiiDI Non-RPWs that flow directly or indirectly into 1NWs 
mlt Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
m_ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
1m: Wetlands adjacent_ to _no~-~PWs that flow directly or indirectly into TNWs 
fillit Impoundments ofjunsdtctlOnal waters 
mJ. Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 95 linear feet: 2 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~!$l>!i!!l~l!t~!~J~~!Ii!l 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

~- Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing 1he appropriate sections in Section III below. 
1 For purposes of this form, an RPW is defined as a tributary that is not a TN\V and that typically flows yeaHound or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documelltation is presented in Section IILF. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
Ili.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "'relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but bas year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wethind directly abutting a tributary with perennial flow, skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RP\V requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both on site and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through !if[~lil~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TN\V. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: ~~jj!J!!!!l-

Primary tributary substrate composition (check all that apply): 
0 Silts D Sands 
0 Cobbles D Gravel 
0 Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ljj~~1i!!l~, 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

~~ M~~M'"'J''M"'<<M* 

Tributary provides for: Jl!~~!!km: "'~m~!l~ 
Estimate average number of flow events in review area/year: ff 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: !i~l!\!j!!,!. Characteristics: 

Subsurface flow: fq{~gi]Ur§t. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
0 sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

lf factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
Jlllljl High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects 0 survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D otl1er (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is unrelated to the watcrbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) 

Surface flow is: ~~~~~! 
Characteristics: 

Subsurface flow: !i!£1!!~~[( Explain fmdings: 
D Dye (or test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 

(d) 

D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

lll'li~~lf~l floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn area..;;. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: (~~J!l~m 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 
Directly abuts? CY /N) Size Cin acres) Directly abuts? CY /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For· each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or Hood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food\vcbs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain frndings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section IJLD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. 
Jll!I1NWs: linear feet 
llJil Wetlands adjacent to TNWs: 

Check all that apply and provide size estimates in review area: 
width (ft). Or. acres. 

acres. 

2. RPWs that flow directly or indirectly into TNWs. m Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 
is perennial:: The unnamed tributary to Phoenix Creek is a blue line stream on the USGS topographic map, NC-Jefferson Quad which 
in North Carolina means it flows more than 3 months out of the year making it a perennial stream. 

lillFf Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section JII.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l!l!l Tributary waters: 95 linear feet 2 width (ll). 
1\ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ · Waterbody that is not a TN\V or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Jll!l Tributary waters: linear feet width (ft). m. Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
fB Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

fm Wetlands directly abutting an RPW where tributaries typically flow year~round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



lilliJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section Ill.B and rationale in Section IJI.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abntting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination witl1 the tributary to which tl1ey are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the in1poundment of a jurisdictional tributary remains jurisdictionaL 
llillJ Demonstrate that impoundment was created from "waters of the U.S._," or 
~ Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
~ Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY):" 
Bffil which are or could be used by interstate or foreign travelers for recreational or other purposes. 
1]1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
fillil which arc or could be used for industrial purposes by industries in interstate commerce. 
f:i Interstate isolated waters. Explain: 
[i1 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
[il Tributary waters: linear feet width (ft). 
OOl} Other non-wetland waters: acres. 

Identicy typc(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
II!Ill If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated ba..<;;ed solely on the 
"Migratory Bird Rule" (MBR). 

~ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
_tml Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
!hat apply): 
ll.lliJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
6f:B: Lakes/ponds: acres. · 
HID~: Other non-wetland waters: acres. List type of aquatic resource: 
EE! Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook .. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Jdm Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
l§i Lakes/ponds: acres. 
mlt Other non-wetland waters: acres. List type of aquatic resource: 
ftl Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
f8} Maps, plans, plots or plat submitted by or on behalf of the applicant' consultant: 
mf Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

1m Data sheets prepared by the Corps: 
~iii~ Corps navigable waters' study: 
llllJ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

m! U.S. Geological Survey map(s). Cite scale & quad name: NC-Jefferson. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Ashe County, NC 
lJ.:.:.~.l-:. National wetlands inventory map(s). Cite name: 
JJiLt State/Local wetland inventory map(s): 
[l£1 FEMAIFIRM maps: 
BJJ 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
llllJ Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
~ Previous determination(s). File no. and date of response letter: 
fiB Applicable/supporting case law: 
G£l Applicable/supporting scientific literature: 
1m Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION '-/ -~ 
A. REPORT COMPLETION DATEFOR APPROVED ~RISDICTION~L DETERMINATION (JD): (jl c{f ~~ 
B. DISTRICT omcE, FILE NAME, AND NUMBER:SfhJ ..-6la 14 -{) 1 () p S ;J (IJ)T/ Jbhdj£ 14t.f{9:_!3f/ J 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State: NC County/parish/borough: Yancey City: Burnsville 
Center coordinates of site (I at/long in degree decimal format): Lat. 3 5. 99011° I], Long. -82.22963 ° 11. 

Universal Transverse Mercator: 
Name of nearest waterbody: Brush Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): 06010105 
1;1 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Jil Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. i ....... VIEW PERFORMED FOR. SITE EV ALUATIO. N (CH~C~ ALL THA. T APPLY): 
Office (Desk) Determination. Date: LA.S ftL:v Lf fiJ_..~ ) 14 

. Field Determination. Date(s): May 14, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 1§5;!!11 "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
revie':V area. [Required] 

prv;g 

llJ Waters subject to the ebb and flow of the tide. 
Iilli Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There t~J[I "waters of the US." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in thereview area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNW s, including territorial seas 
liQ Wetlands adjacent to TNWs 
EJ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
II) Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
IJI Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
DJI Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Ill Impoundments of jurisdictional waters 
fll Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 100 linear feet: 10 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: filllll§IIJIIIItiJIIII 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

Ill Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all.of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ID.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section ID.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through lilll!l!l tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: !I!~JilJi!l;~~-

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence of runlriffle(po()l complexes. Explain: 
Tributary geometry: ~!~~l~~~~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: I!£1JIIi 
Estimate average number of flow events in review area/year: IJiiJII!~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~~itill:i~t- Characteristics: 

Subsurface flow: l!£iJ!fii~~- Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character. of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or prediCted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous QHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
II) High Tide Line indicated by: IJ. Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: 1£1;111 
Characteristics: 

Subsurface flow: l~ill!IJI~~. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-1NW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from 1NW. 
. aerial (straight) miles from 1NW. 

Estimate approximate location of wetland as within the liilli!~! floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, ifknown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an 
All wetland(s) being considered in the cumulative analysis: tJ. r.~~~~~~~~~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? CY IN) Size (in acres) Directly abuts? CY IN) Size Cin acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and· the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNW s. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
l1lillJ TNWs: linear feet width (ft), Or, acres. 
fB• Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 

~~-_-.•_-.··_·· .... · .... ·:_ Tributaries of TNW s w. here tributaries typically flow year-round are jurisdictional. Provide data ar;td r~tionale~· icat~~that 
1 

_ •.• L 
tributary is perennial: Brush Creek has prominent bed/bank features, fish, and aquatic insects. PhttD.J. I cr jJVL"Wtl K.()t:T 

B Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three montfi.s each year) e oiW. 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows ' 
seasonally: 



}Jrovide estimates for jurisdictional waters in the review area (check all that apply): 
·~~~· Tributary waters: 100 linear feet 10 width (ft). 
Ill Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
IIJ. Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
I][ Tributary waters: linear feet width (ft). 
II, Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
II]! Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
'···· fi Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

BJ/ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 
.. ..... and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 

conclusion is ptovided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
til§jl[ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

· with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
HI Demonstrate that impoundment was created from "waters of the U.S.," or 
,[I] Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
ilJil' Demonstrate that water is isolated with a nexus to commerce (seeE below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCHWATERS (CHECK ALL THAT APPLY): 10 

Ill which are or could be used by interstate or foreign travelers for recreational or other purposes. 
1m from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
IJ' which are or could be used for industrial purposes by industries in interstate commerce. 
Ill Interstate isolated waters. Explain: 
~ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. · 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
Iilli Tributary waters: linear feet width (ft). 
Ill Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
fEillm Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
fjjg If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
Ill Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

m Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
li"i9! Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
fjl Non-wetland waters (i.e., rivers, streams): linear feet width (ft). m Lakes/ponds: acres. 
D!ill) Other non-wetland waters: acres. List type of aquatic resource: 
iJ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
Eli~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
mf Lakes/ponds: acres. m Other non-wetland waters: acres. List type of aquatic resource: 
Ill Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
Ill Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
mliJ Data sheets prepared/submitted by or on behalfofthe applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

i g~::::~i~~~~~~:~e~~ :~~~rps: 
ll) U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~. U.S. Geological Surveymap(s). Cite scale & quad name:1:24000, Micaville Quadrangle. 

~~ ~~~o~:~~~!~~~~~:~~~~o~:~(s)~i~it~e~!~:Soil Survey. Citation: 

ElU State/Local wetland inventory map(s): 
fffiili) FEMA/FIRM maps:NC Floodplain Mapping Program. 
fi.JI 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
mJ Photographs: D Aerial (Name & Date): 

or~ Other (Name & Date):Stream photos in NWP Application, May 16,2014. 
i]l Previous determination(s). File no. and date of response letter: 
Ill Applicable/supporting case law: 

l ~!c:~:::~rt:~~!~~~~~:if~.ac t'-. 6J I~ ~~ 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



A PPilOVED JllRJSDICTlONAL DETERi\llNATtON l<'ORl\l 
U.s. Army Corps ofEnghi~~J'S 

Tll,i:;fotlh should be completed byJollo'Wing the instructi(insprovided irt SectitHtlV of the JD Foni1Instructional Guidebook. 

SECTION 1: BACKGROUNDINFORl\IATION ,/, 4) ,, 
A. .REPORTCOMPLI<:TIONDATE FORAPPROVEI) JURISDICTIONAL DETERI\liNATION (JD): 'c.e. a . 1 t 
a~ nisTRI9T ofFicE~ FlLENAl\lE,AND<Ntit\tBER: ~fru) .,cJo 1d-DIO~Lt ·~ LCXSI/ Bvi* d {.Qt /(f_ iS~i 
C. Pl{Q,l~CT LOCATION AND BACKGRQUND INf()RMATIQN: Bri<lge No. 261 on SR 15?7 overHickory <=;reek f)! V lt.f 

State:.NC County/parish/bortnmh: Henderson City: Derton 
Center coordinates. ofsitc (laVIC:)Ilg in d¢grt;~ d'eciri~al fofrnat): l.,~lt. 35.47766° fJ, Lol1g. "~2.~ ~JQ8° ~,!. 

Universal Transverse Mercator: 
Name oft1car¢stwlltetbody: Hickory Creek (Dw'RClass: C,Tr) 

Nat11e ofnc~r-c~fTrac:litiorial N<wigal)l¢ W~ter QN\V} i~to whi?lt t~w aquat.ic resource fio\V$i Bro<1d River. 
~an1~ ()fwat~rshcd or Hydrologic. Unit Code (HUG): 03050105040020 
~ Chcckifmap/diagnun.of revi~w are<}:md!or potential jurisdktio11aL areas is/are availa]).le upon request. 
Jil ClleGkif Qthersites(t!~g~; oftsite rnitigat~on ~ites,dispo~mLsites, etc.~.) aN associa(ed with this action and .aret¢cordcd orla 
· difterehtJDfonh: 

D. R .. ·····.c·····E·. -VI·E·'\. \·r.· .. ·.rE··· R ..• · •... ~ .• ·.'.O····.··l·U···.i\ ... ··.l·E ... ~· . .n. F.'···O· .·.l·l·.·· .. $1. 'f •.. E···. E·V·A.· .. J .. : .. ·.l}A·· ... ~·.r ... ···l.•O·····N. ·tCHECI<ALL THA]'APPfY): 

.~...... .. o .. ··ff·I·.·.ce. {.D··· ·e··· ··s·· .. k· ··)··.·.·.D .... e. te .. r. mi··I·l· a.· .t.io. n. · •... D.at.·c·.···: .. I\ .. 'l·a· }. ' 19 ..•. 2 ... 0 .. 14.· Ll s; t4·Ct:e_ l.(_ (~4 I J u -~ Field Determination. Date(s): Novcmbcr29,2011 I 

SECTION lh SUI\IMARYOF FINDINGS 
A~ RHASECTION 10 DETERi\HNATlON OFJURISDICTION~ 

There Z~strap, "ntiVigtible 1M lei'$ oft he U.~." \\'ith,itfJ{iYers ~.nd 1-Iarbors Act (RHA)jtlrisdiction (as defined by JJCFR J1tlrt 329). ih the 
revic\\' area, [ReqttiredJ 

lJ Wat¢rssi,JbjccttoUi~ebl) ~ncftlQ\V oftJ1e tide. 
til Waters ate preselltlY ttsed, or have beeii used in the past; ortiiay be susceptible for use to traitsportinterstate or foreigrt eommetce; 

E~pJain: 

B; C\VA SECtiON 404 DETER.i\nNATldNOFJUltiSPICJION. 

t. 'Vaters oft11e u.s. 
a. Indicate presence of waters ofU;S. in review ;1rea(ched< all tfu~t ~pply): 1 

~ 'fN\Vs; il1~ludii1g territorh1Lseas 
llfij Wetlands adjacent toTN\Vs 

i ~~~~:[$~\, fit:~;~~:~t·~:~~i~~ .. ~~~:{~Vc~~~~ ~;i~':r~~~\l!ly .()r •iriqirectly · into.TN.\V$ 

·..•..•.••.. W~Uilndsdir~cUyalmttingRPWstlw.tf1owdirectly orindlredly into.'INWs 
J~ \Y~tlands adjac~nt !o but O()t directly abutting RPWs that flow directly or indirectly into TN\Vs 
fillU Wetlands adja.cent to non~RPW s that flow directly or indirectly intQ TN Ws 
lNJ Jmpoundn1el1ts o(jtlri~dictiomll wt1ters 
mrJ lsolated (iilterstate or it1trastatc) \Vaters. >indudingisolated \\'etlands 

b; ldentif}' (~$lhtiate) $l~~ of Wl{t~rs Ofthe tr•S. iry the t'cviclr Jtren: 
Non~ wetland waters: ISO linear feet: 8~9 width {ft) ami! or acres~ 
Wetlands: acres~ 

c, Limits.(bouJtdari~s) ()fjurisdietiQn based .. on:~~t~J?]Jjl{~~!~~~~Hl~!.~ 
Eleyatiol) ofestablishedOHWwf (if known): 

2. ~()n.,-regulated·w~tt~rs/W~tl~nds(tlieckifappHcable):3 

lmll·. Potcntiallyjutisd ictional waters and/or wetlands were assessed within the review area and determined to he notjurisdlctional. 
Explain: 

1 Boxes checked below shalf be supported by (.'ompleting the apprQpJiate secJion~dn S¢ction .Ill below. 
2 Forpu(J}oses ofthis fonn~an RPW is defined as a tributnrythntis not a TN\V and that 1)'pically flows. };ear-round or has contiimous flO\V at least''seasonally" 
(e.g~, typically J months). · 
3 Supporting documentation is presented in Section ITLF~ 



SECTION Ill! C"''AANALYSIS 

A. TNW'sAND \\':ETIA.NDS APJACENTTO TJ'\'\Vs 

The agencies will assertjurisdiction .overTNWs atid weth1nds adjatent.toTNWs. Hthe.aqua.tic resource.Js a TN\\I,conlplctc 
Section jii.A,f ao~.$ec(ion IJl~D.l(()hlj'; iftlte aq@tk l·~~{)ttt;~e is tll\·~Ha11<1 adjac~nt tq a tNW; coJnnlcteS~~tionsiJI.A~ J an~ 2 
and Section liJ .. D.t.;otberwise, see Section Ili.B below. 

l. TN\V 
ldet1tily · TNW: 

Sl!hinmrize·ratiotiale supportingdctcrrtliiiation: 

2. \Vctla,tdadj:icenftoTN\V 
Stimmarlte rationale suppotting;conclusion that:wcthmd is ''adjacent": 

B. CHARACTERISTICS OF TRlll(J'I'ARY (THAT IS. NOTA TI\1V) ANJ)TfSAUJA.CENT \VE:TLANDS (IF ANY): 

Thissection su otJ1lat'izes infin'fltation regardingcharacteristicsofthe tributary :md·its·adjaccrtt wetlands, if any, and it helps 
determinj; wbethe:r Qr not Jh~ starulnnh f()I:jurisdiction estnblish~d<under 11nptl!JOS hove been met. 

The agcudeswjll assertjuri$dktion over·.nQn.,.n:wigable tributades ofl'N\Vs where: thetdbutadcs·arc 4~relativ:{Jiyf.lCt:maneJlt 
,yatersn (RP\\'~), i.e.Jr-iJ>u(ariesJh1!Jt)'pieaUfttow year-round orhin~e cotlfiuuous flri\v at l.eri$t seasohnlb• .(e.g., t)'picnlly3 
montbs).AwetJandthat directly abuts an RP\Visnlsojurisdictional..lfthe aquatic resource is not a TN\V, but·hasyear-round 
(perennial) flow,.skip to S~dioniJI.p.2. lfthe ~:~quatic resotlrce is a )l'ttlalld directly abutting a tributary )\;iHi per¢11I1ial flow, 
skip tpScctlon UI.D.4. 

A'v.eHatld thnt. .is adjacentt()butlhatd9esnqt directly ~•))ulan •I<P\Vr~qtrii·~s ~•s!~llific:intJ1exus e'\'~luatiof1~ Gorps drstdcts and 
EPA regions will include in the recQrd nny aYailable infornHltion thatdoc.tuuertts the existenr:e ofnsi.gnificnnt nex.us between n 
~elatiyely per·ntanent.trl~ttt~r.f.ltiafis not··.nen"!nJtial. (aj1~f i~s:tdj.acenf•wetlaJtds .i( an)').• and a· ttnditionalnavig~bJe·.·water, eyen 
though a significant nexus finding is not required as a. matter of lmv; 

If the \V~terbody4Js n~t~nRPW, ot~ ,,•ethllld directly abutting ith RP\Y, n JDWillr•equire ~dditi6nnl data to deterrhine if the 
waterbody has a significant nexus with a TN\\'• lfthetdbutary bas adjacent wetlandsf the significant nexus e\•aluation n1ust 
cortsidetth¢tritmta•·yin(:~m~inati()ntvitbal.lpfitsadJacciJtW~tl~nd~;Thi~sigrJifi(anttlexuse\'aluat.ioJtthaf~9n1bitl~s,fo•· 
nnalytkal. purposes, the tributary and aiLof its adJacent ''tethrods is use~ whether the review areaJd~utified. in the JDrequest is. 
thctril>utary, Ql' its adjace~lt wetlands;qr b()th~ Iftlte JD tl}vet·s a ~Ii.bt~tjlry with adjacent wetlamls, ~{)mplet~ S~cti9nlll.~.1. for 
the tributar!, Section III.B:2 for any onsite;wetlands, and Section llt R3 for aU wetlands adjacent to that tributary~ both onsite 
and offsite~The det(.'rmination whether a sigrdficantnexus exists is determined in SectionJU.C belp\v• 

r. Characteristks ofnOJl·:I'N)Vsthat now dirediY>Ol' indirectly intQ·TN\V 

(i) Gellctal Area. Conditions: 
Watershed size: 
Drainage f!rea: 
Average ~1nnual rainf:'lllt 
Ave tag¢ antiital sttowfaU: 

(ii) t>hysicnl Chara,cteri~Hcs: 
(!l) Relati()nship\\'ith TNW: 

inches 
itiches 

0 Tril>tttary tlows direclfy into TNW. 
D 'riihuta6· fl<;t\vs t11rougl1 gi,sliiii~l tributaries bctpre ente~:h~g TNW~ 

PtoJeft \'.r!}ters are from TN\V; 
ProjeCt wa.ters arc nvermiles lron1 RPW~ 
Project waters art:: aerial(straight} n1ilt;s frotn TNW. 
Project '"'*t~ are . . aerial{ straight) 1llile!) Itdll1 RP\V. 

· Projecl waters cross orservcas statc.boundaries; Explain: 

Idet1Hf)• tlovitoute to TNW5
: 

Tribptary stream order. if!;nown; 

4 Note that the Ittstri.lctionafGriidehook contains addi! ional infonnatioi1 rcgarding.swates. ditches. washes, and erosional fea:ttJres generally aridinthe arid 
West. 
5 .Flqw ropte.·l:an b.ede:st:ribed l))' iqelttifying,.e:g,, tribut~tr)'*• .\\'!liC}l flo\vs.througf1 the. revie,v· area, to J1p\~~ intptfibiltar)· tl, ·.which thert tlo\\·s •.illtoTNW. 



(b} General TribtttaryCharactcristics(dle'Ck all that apply}: 
Trihut~Q' h;: 0 Natural · 

D• Artiflcial(rilatl"Jiiade} .. ~xvlai11: 
0Manipulated (marHllteted) .. E);_plain: 

'}'ributat·y properties·\,;ith respccLtotop ofhank.(cstimatc): 
Averuge width: feet 
A\'¢rag¢ <lepth: . }~~-~ ......... . 
Average side slopes: ,ftlGl.£;tU~(. 

Prin1arytributar)' substrat~ t<>nlt>O~ition (check all th;lt apply): 
0 Silts 0 Sands 
0 Gohbles D Gr<rvcl 
D Fled rock 0 Vegetation~. type/% covet: 
0 Other; Explain: 

Tributar)'cOn?ition!stahiJity fe.~ .• highly eroding,sloughingllanks], 
Prescr1cc.of mn/riftle~pqgl.~<>,!ltplexes: .. Explain: 
Tributar)' geo11ietry:. ~~~~ii!Jj~~ 
Tr:ibt~tary gradi~nt (approximate average slope): % 

{c) Flow: 
Trihlitt1r)i provides fqr: ~~£~!fi.!ilii 

0 Concref<: 
0 Ivfllck 

Explain: 

Estin1ate 3\ii!fitgemimber ofl1ow events in review area/year: !i!£~!-!J!~t 
[)escrib~ tlqw regime: 

Other intbrtnation on duration arid Vollmic: 

Sut1surfiwe flow: ~tsJS·,~r~:(. Explait1·findir1gs: 
0 Dyy (or od1er) test perfortucd: 

Tributary h<ts (fh¢ck<lU thafapply): 
0 Bed and bmiks 
0 PHWM6 (chec{{ allin~k<1torsthatappl)'): 

0 clear, natural line irnpresse.d otlth.c bank 0 the presence oflitter and debris 
0 changes iuJhe cbara(;t~r pfsoil 0 d~struction ofterrestrial veg~lation 
0 sltch;ing 0 the prcsciiceofwracklinc 
0 vegetationmatt~d down. bent; orabsent 0 sediment sorting 

, 0 .lea flitter disturbed orwashcd a\Vrt); D scour 
0 scdime11t deposition 0 multiple observed or preditted now events 
0 wilt~rsttl.i~itig D ijbnlp{changfin phtJ1tcomlllutlit)' 
0 othcr.(list): 

0 Discontirtllous.OH\VM.7 Explain: 

Iftact?:rs qther th?nthc OIJW.M were used to d~te~1nilte lateral extent of CWAjnrisdiction (cltec~ all that apply): 
Gil. High Tide Line indicated by; JlJ I'dean High Water Markindic:atcd by: 

0 oil orscuntline alot1gshore objects . D. survey to ava.ilabie.darum; 
D ·fine. shell otdebrisdeposits (foreshore) D physk<tl inatkhigs; 
0 . physical markings,lcharacteristics 0 vegetatiqn lines/chaoges in vegetation types~ 
D •tid~tgal1gcs 
0 other (list): 

(i H) CJ1emical_ Cl~ar·actcristh;s: 
Chanwterize trilntJary{ e.g., water color is clear~ discplqred, oily 111111; water quality; gen~rat ·Watershed characteds~ics, etc.). 

Explain: 
Jdentil)• specific pollutants, ifknown: 

r.A natun11 orman~madediscontinuit);·in the OH\VI\-1 does I1otnecessaril]'se\·¢rjurisdiction(e.g.~ where the streno1 temporarily Hows m\dergrotmd, ·or whet¢ 
tJ.tc Oli\VMjl~ ~een rcmovcdbydevclopment or a&ricultural practices);> Where there is a break in theOHWM that is unrelated to the watcrbody's flow 
regime (e.g,, flow over aror;k outcrop or through a culvert), the agencies wilUook torindicators oft1ow a"boveand bt:low the brea~. 
7lhid. 



HY) }lioiogicai.Chflract¢t·istir:s. Chtl!lnel s~•pnorts (chec~ aU th~tnvply): 
D Riparian corridor. Characteristics (type, average width): .• 
D Wetland fringe .. Chamctedstic~: 
D Hilbita:f foe 

D Federalty·Usted spedes~ ExplainJjndings: 
0 Fi~hlspa\vri are(ls .. Explain. fin~i11gs;f 
D Other envirollmentaUy-sensitivc. species. Explaitl t1ndings; 
Ot\quatic/wildHfe diversity •. Explaintiitdings: 

2. Chnraeteristits ofwctlandsndjnceht tonort.,;TN\Ythatflo\v directly o•" ir1dltectly ir1to TN\V 

(i) Pl1ysi¢ill Chat~cteris;t{c$:: 
(ri) General WetlandCharacteristics: 

Prop(lrties; 
Wetland size: acres 
\Vctlandtypc, Explain: 
W9tlanq quality~ t~xplaiii: 

Project wetlands cross or.setYe a$ shtt.e bottm:laries. Rxpla.in: 

(b) General Fl()\Yft~latioltshipwith Non~TN\V: 
Flow is:. !!if~ ~ill·· ~xplain: 

Surfiw~ flow is: Ei~~!,f£!i:f 
Characteristics: 

Stlb~urfacc; flow: nJ£B'ili~§l Hxplailt tindings: 
D Dye (or otlier)test performed: 

(c) Wetland AdiacclttyDctcrritiiiatiorh\'ithNoh~TNw: 

(d) 

D Directly abutting 
0 Nqt diredl)' ~1Mititig 

D Discrete \•ietland hydrologic cohrlcctiorL Explait1: 
D Ecological connecti()n. Expl~in: . 
D S~parated by berq'llbarriet, Expl~litt: 

rivertnilesftom TNW, 
aerial (str-aight) IIlilcstrQil1 TNW. 

(ii) CherHical Gharactet'istits: 
ql~<1ra~;i¢rize \•.'etl~lld s}•stet1l.( e.g:~ \\'atel' col{)f is cl¢[1f, br(l\\'ri,. oif tiln+on $llrfa~e; water quality; g~ner~lwa.tershcd 

characteristics; etc.). Explaitt: 
ldentHY specifiqpollutants; if known: 

(iii) Biolo:gkal ChamcterisHrs. \\'efland sup{JOrts(check.all thah1pply): 
0 Riparian buff<;t, Charl)cteristi¢~ (type~ avenige '';idth): 
0 Vegetationt)'pc/percd1t cover~· Explain: 
D Habitat for: 

D fedcr<)i Iy List¢d spe<;l~s, B~t>l~it1Jji1dif1gs; · 
0 Fish/spnwu ar~as, Explain tintlings: . 
0 .. Qth¢(~n\•ironnientally.-setlsiiin;··specie~: Explairt.findings: 
0 Aqttatic/witdlife diversity. Explaill lii1dillgs: 

J. Characteristics ()f *II wetland"' adjacent b) the triJJvtaty(ifaux). 
AU wctland(s) being considered in the cumulative analysis:>~~gft\1Jf!t 
Approximately( ).<1ttes.itlt()tar~ri! beii1g coll$idered inthq cutwuhttive rutlllysis. 



Fot'.cach tv~tla1ld. spccif)r thcJ9Htrwitlg: 

Directly abuts'? (YIN) Size fin acres} Directly abuts'? (YIN) Size {in acres) 

SlHl)ttwriz¢oVGtall ~iotogic~11~ d1ernk.<tl and physical tltnctiOil~~dng .. pertormed: 

C. SIGNIFICANT NEXUS I>ETBRl\llNATION 

A sigitifi.cattfncxus amtlysis \Yill :tssc . .ssthe flowchat•acfedstksand futtdionsofthetributary·itselfaud the furlctions.pefftirn1ed 
by .any wetlands adja~ettt to.tltetribtttatyto. d¢terntine if~11eysignifictu1tly affectthe<cla~nifc!ll, phy~ical,.n,uJ bi(}logic~l integrity 
of a TN~V. For each of the fc>llO\)'ing situations, n significant neXU$ exist$. if the tributtiry, irt com[)inationwitfl all ofits adjacent 
wetlau.ds, has. more than a speculath~e or insubstantial effect on the chemical, pbysicnla ndlor biological int~grity of aTNW. 
Considerations \vhert ~vnhmti~g ~ignificantnex.usi~clude~ ~lit areJtot linii(e~ to the VQiume,.dur~ti()n,>aJtd.fr~qU~l1~Y ofthe flOW 
of\Ynter in the tdbu tnry and its proxirnitytoaTNW, and the functions performed by the tributar.y and ~II its adjacent 
wethutds. lt isnotappropriate to detenuin~ significant nexus bn~cd sol flY ()ll ;my !ipecific Utreshold ofdi~tam:e (e;g< between n 
tributary and its ~.dJ~c;~nt we~land or between a· tributary an~·the. TN\V). $imilarlytJheJ:act an adjace1ttwetland lies. within or 
outside ofa floodplain is not solelydeterlltinative of significant nexus. 

Draw toililections betweeil the featutes documented. aud.the effects on the TNW,n:s identified in the Rtiptmos Guidance iuid 
discussed i11 the I nstntctionaJ Gui~leboo~. ·Factors. tp consrfler in~Iu~e, for ex~nt pJe: 
• f)oes th~ tribu~ary, in con1pit1ation witl) jts t{dja~~11t wetlal}ds (if any), .have tlwicapacit)' to cany pqlhltarits C) I' tlol)d. ,.;•ater:; to 

TNWs, or to reduce the amountofpoHutants:or flood waters reaching a TNW? 
• f)Q~s the; tributary~ in ct:nnbinMion with its adjacent weOands (if any), pro,:ide habitat andJifecycle support functions for tish and 

other·speeies~ such as .. feeding~ nestj!1g;. sp<lWning, or re<tdrig young for species tharure pr~seht in the TN \V? 
• Dues the tributary, in combini1tion with its adjacent wetlands (ifany), have the capacitytotnmstcr nutrients al1dbrganic tarboti that 

support. dO\vnstr~am toodwebs? 
• [)oeithc tributary~ in Cpinbiri~tiot1 \\'ith its adjacellt Wetfancl$(ifany)~ ht1\•c Qtheri¢l<ltiCIJisliips to the physical, chernical, qr 

biological integrity oflheTNW? 

Note:lhenbh\'e list of¢o•1sidenltions>isnotin¢lliSiVeJ1Rd otliet-fmirtiQilsQhseh·ed ot ktiQWil to occur shOuld be documehted 
belolv: 

l. Significant nexus findings for uorFRPW that has no adjacent wettands.and no~vs directly or indirectly.intoTNWs~ Explain 
findings qfpres~u(.::e ()r.absen~.::e Qf ~ignific<mt n~xus b~low,Jnt$e~l O.Jtthe tributaf)' it$elt: then go to SectiQn .IIUJ: 

2. Significant ne¥ns frnding,s for n~n-!{P'V nnd.· its adjacent ~eHnnds, ~where the non-RP\V. no.ws dire~tly or indirectly into 
TNWs~ Explain t}ndings of presen~e or abs~ncG ofsigttificant ne'\US bdo\v, base.<l on the tribl1taf)~ in combination \\'ith all of it$ 
adjacent wetlands, then go to Section IU.O: 

3. Significan tuexos fitid iugs for wetlands adJncentto tut: RP\V butthnt do not directly abut the RP\V. Explailt findings of 
presence or aQseQ.ce ofsigniJkant nexus below, based on th~ tributary io combination with all ofits adjacent wetlands, then go to 
Seetibnlll.D: 

D. DETERMINATIONS O.F JURISDICTIONAL FINDINGS;THESUBJECT \VATERSf\VETLANDSARE (CHECK ALL 
THAT APPLY): 

l. TNWs and Adjacent Wctla11ds. Check all that appiy and provide size estim~tes irrreview area: 
lj)TNWs: linear feet width (11), OJ:'~ acres~ 
U:IJ. Wetlands adjacent toTN\Vs: acres~ 

2. RP\Vs that flow directly or indirectly into TNWs. 

lg{.·.·.·.·.·.·.· ... · .. T·.· .. r.·i·b·.··u·t··.a .. ri.e .. s .. -. •·.·.o···· t .. -.·· .... T····.··N···' ... '\ ... '.·.~.' \·\·'.h. e .. ···r·e.· .•.. •r .. ib·t····l .. a.~.·.r·.·i·e···.·.s·.···.·.t.yp···i·c·a·lJ···y····.·.'.lo··'·v···)·.····e.· a···r .. ~.·.r····o···u·.'.ld·····.a·r· e. j .. t·t.r .. i .. sd··· .• i .. c·.·t·i•o· '.lal·····.·.I·)·r.·o·.'·.·.· .... ~.e. d. atq._ a~nd·.· .. ···r·a·· t·i·o.na.l~.irJ.ad. ·.icatingthat. , L tributary is perennial:. The stream is shown Oll the USGS tt'lpogn1phic map as perennial. .y h oro s Nl n; Gr-- f) Yl}nt{~l , I 
[j) Tributaries ofTNW where tributaries have (:outinuous llow ''seasonally" (e.g,~ typically three tnonth~ year) a£ 0 tfz,of...{ 

1 
jurisdictional. Data st~pportingthis conclusion .is proviclf:d at Section lii.B. ProYide rationale indicating that trilmtaf)' flQWS 
seaso1ially: 



Pl-ovidc csti!lmt¢~Jorjyri~qictioqal.\\;aters in (he revi~''' qrt;a(ch¢4k all that ;:tppl,y}: m. Tributary waters: 2001incartect8'"9 width{ft). 
1$1 ()thetJlOIJ"'wetlan.(i•waters: acres. 

Identify l)'pe(s) <>f\Yf)ters~ 

3. Non.;.RP,Vs~ thnfnow(Ih·ecHy or indirectly iiJto tN\Vs~ 
IJEI \\'aterbody thatis uotaTNW ()ra~ RPW1 · putnows .. dircctl)'or it1dii¢ctlyigto a~\¥; 11nd itha~ a sh~nificant JicxtJ.s with a 

TNW isjllrisdictional. Data supporting this conclusion is provided at Section· III. G; 

f}ro\'Jde csti1l1l1tes torjuristllctjot}ai ,yaters \.vithin the r~vie\•/ a,tea {c]1¢ck.a1Lth!lt apply):· 
(&Jl Tribtttary waters: linear feet \Vidth(lt}; 
mil Qthefhon.:,tetlatld Waters: acres. 

Identify t ype(s}of\,'aters: 

4. \ycnaudsdirettlrahuttin~.anRP\Vtltat.fl?wdirectlyorindiredl)•intoth(Ws. 
mJ \';'etlands dip;:(ltly~butRPW m~d thu~ arc jtlrisgictiottala~adj~c~llt \\'~tlaJt<i:~ 

f.m. \Vctiands dircctlyabuttin~ anRP\V \Vhere tributaries typicallyfl()W y~ar~ro~tn<f. J?r()vid~ d~tti (lt1d t,ationale 
indicatingthat trih~rtary is perennjul in SectiolllitQ.2,above. Provide rationale indicatingthat wetland is 
directiY4btlttiHgiull{P\V; · 

1'§1 \VctJnudsdirectlyabtlttirlgat1RPW \\·hereliibtttarf,e,stypi~aHrt1ow''s9~sonally.;' .Providedal1~hldicnting·th.uttribvtaryis 
seasonal in Section lll.H and rationale in Section HLD;2, above. Provider(ltioryal~ ittdi(;<Ititlg that wetlnn<f is direc(ly 
ahutting an RPW: 

Pro.vide acreage esthnates forjurisdktiona! wetlands in the review area: acres. 

5. \Vetlands qdJatent f(} .bnt.ri(}f ~ir~dly abuttingmtllP\V tfmt flow directly or·fndirecUyintoTN\Vs. 
00 Wetlands th<Jtdotiqt~itccU)'t~buLan 1\P\V, htlt.\yhen ~on~ideted iri.tohltiination '''ith the tributary to which the)' are <ldjacent 

·and \Vith similarly sittmt~dadJacent\Yetl~nds, have a.signiticant nexuswid1a TNWarejurisidictionah Data. supporting this 
cdtlclusion is provid¢d <11. Sectipn IU~C: 

Provi<Ie {\ere age esthrttttes t'Qr juris~Hctional w~tlancts in th¢ review area,: acres. 

6~ \~efland~ adjacent to nun~RP\Vs thaffl~'w directly cit' hldire~tlyiuto T~\Vs. 
[jJ Wetlands adjacenHo such waters, and have when consideredin combinatior1 with the tributary lo which they are adjace11t and 

V.'ith sif!Jil<\flysi~ttafed 4djaccllt'W(!tliujds, have a sig~ifj~;.lllt n~-.,:us with .a TNWare_iud:;;<lic~ion(ll.Qatasuppqrting this 
conclusion isprovided at Section IU;C 

Provide cstin1atc.s··fbtjitfi~c.i.i¢tiotitil \yetlands•·ht th(!re:view<ite~i: acres~ 

7. lli}Ilouuc.iiuents of juriSf.liction~l.Waters.9 

As a generalmlc; the impoundment ofajutisdictional tributary remainsjurisdictionaL 
~ I>~n1onstmte.th~t inl~pultcJPl(;tlt ·was cr¢?(~q fr()ijl• '\vilter~Q~·thc l),$ .• "qr 
~ D~monstnitelhat waterm~et$.the ~riteri~ for ()ne qftl1e catcgoricspresent~dapove (l-6), or 
IE Demonstrate that water is isolated with aneXu:ilQ cornmerce(see Ebelow); 

E. IS()LATED [INTF:RSJ'ATE OlfiNTRA-SJ'.A'J'E} \VATE}lS,.lN¢LiJ1J1NG ISOLATED \\1ETLANI)S,THE USE, 
J)EGR-\DATIONORDES'('RlJCTION.·()f\VJ-J:~CJf COULD AFI?E:CT··INTERSTATE ~01\Jl\lERC~, INC{}UDJNGANY 
SUCH\VATERS {CHECK ALL THATAPPLY):1

Q . 

~ ~v.hich are pr could be t1sed b)'inter~tate or foreign travelets for recreational. or <~ther purpos¢s. 
~ from whkhtlsh or shellfish are or couldbe taken and sold iu interstate or foreign commerce~ 
Jjil which are or could. be used. for jndustrial purpo$es .by industri~s in int~r~tate<commcr~:;e. 
[2i)J Interstate isolated \Vaters; Explain: 
OOJ Qtl)erfadors. Explain: 

Identify water body and summarize rntionale. supporiingdctermination: 

asee F®tttote/#3, 
9To complete the analysis refer to the key in Sectiort HLD;6 of the. InstruCtional Guidebook; 
Ill Prior to !lSSt'l~fing or declining CWA Jurisdiction ljastdJOlely {)uJhis cat~gOr}'~ c;9f"p$1)istrirts , ... Ju eh~v~le the atfion ro <;~rps arul ~I)A HQf()l' 
rt:,·i c'v C£)nsistcnt with the m·(}ccs~ tl e~cribcd ·in. tlt~ Corps/F.P~\}(eJ!l{!rmuluw R:egrmli ug t;WA A ctJuris({ictiou Fo[lowing Rnpa JIOS, 



Provide'estiinp.te~forjprisdictioJ1al -.vatersin. the rcYiew ;u-ea (ch¢ckaH thatapply); 
1m Tributary waters: linear teet width (ft). 
[!EJ Otl~cr rl.ot~"'\''etland \yafc~s: ac;re~, 

Idcnti:t)· type(s)ofwaters: 
@!) Wetlands: acres. 

F~ NQN-4l)RISDICTIONAL \YATERS,JNCLUPING.WETLANPS (CHECK ALL THAT APPLY): 
[ID Ifpotential weth1r1ds wereassesse9 withirtthc reyic\\'ti,rt:a~ these areas did IJotweetme ctitcria it1 the 19.87 Corps ofEng,iueers 
· . · Wethmd Delineation Manual andlora~propriate Itegional Supplem~nts. 
Jl!l Review area includedjsolatcd waterswitn nosuhstantial nexus tq interstpte(or foreign) commerce; 

0 Prior to the Jan 200 l Supreme Court decision in ''SWANCC," the review an:a woulg hav~ 1Jeeu rcgtll~ted bitsedsolelvori the 
"Migratory Bin:l I{u]el! (MBR), 

[iJ \Vaters do notn1eet the "Signific<lf1fl'Jcxttsnst:md<1td~ \vhe~esl.lchafiildingi~reqtliredforjurisl{idion. Explftiri; 
(8 Other: (explainl ifnot covere.d above): 

Provide acre~ge estimates for nOil:{urisdictiorial waters in the review area, where thesole p(lt¢r1ti<:llhasis ofj~1ris~Jictiqn is the MBR 
factor$ {i.e~~ pre~cll,ce o fmigratory birds, presence of endangered species, use of water tbdrrigated agricu lturc), using best professional 
jud~ment (check an thafapply): 
m£1 NO!hWethmd wat~rs(Lc;, rivers,: stre~m1s): linear feet width (ft). 
mFJ LakcS!poi1ds: acres. 
flill Other norl"Wetland waters: acres, List. type ofaquatic resource: 
[ilil Wetlands: acres, 

Provide acreage estitnates for non-jurisdic(iomll waters in the re\'ic\V area thatdo not rl'1eet the "Significant Nexus" st~IH:Iard~. \\'Iter~ stlch 
~Hnding isrequi~cd tbrju~isdictipn(chc~kall that apply): 
00} Non-wetland waters (b~·-i rivers,streams): linear rcct, \vidth (ft}. 
llif Lakes/ponds: acres. 
00 Other ncm~wetland Waters: acres .. List type ofi.lqtiatic resotJrce; 
.lmf Wdhn1ds: acres. 

SECTION IV: DATA SOURCES. 

A. SlJPPORTJNG DA'fA .. Dnta revh~\\'ed for JD(checkall that apply- checked items shaH be included In case file and, where checked 
and requested,appro~lriattly reference spurces belo\v): 
,~ Maps, plans~ plots or plat submitted byoronbehalfoffhe applicant!~onsultaor; 
.G$1 Dat~ sh~etsprepared/sul)mitted by or on bel~alfof the applicant/cqnsuJt<mL 

0 Oftke cQncurs with datasheets/delineationrcport 
0 Otlkedoes not coricur'\vith d<tta.sbeets/ddhleaH<mreport, 

($] Data sheets prepared by the Corps: 
l@1 Corpsmwigabl\?·waters~ study: 
liJ us~·GeoiogicalSurveyf1ydrologic Atlri$: 

0USGSNHD data. 
ousos~ Ulld 12 digitHUC t11aps; 

{g1 U.S. Geological Surveymap(s). Cite scale & quad rmme: BatCaVe; 1:24,000. 
Jil. USDANatural Resource~ Conservation Servi~o:~ Soil Survey. Citation: 
Ji Natiorml wetlands ith'entor)' map(s). Cltc nattle~ 
fj) Stute/Lo\:~f.,.,'etland inve.ntory map(s): 
IE FEivlA/FJRMmaps: 
II lOO,.yea.r Floodpla1nEicvationis: (National Geo<lcctic VertiCal D~tum ofl929) 
181 Photognipl1s: D Aeriai(N,uuc & Date): . 

or f81 ... oth.er(Narne&•.Datc ... >: BridgcS.ite iVfar<;b. 2012~ 
[ili] J>revious determination(s). file no.and date ofre.sponseJetter: 
li] AppJiCabie/supp()rting case hiw: t ~fl~;c;~!;i,~~'::;l':t;;~~~!·:!~f~;~~'iiT ffCi_ 6l s YJ1.P.f> · 

B. ADDITIONAL COl\IMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April!, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: C S '5 ft!;V .~ \126-r:l Qlo) !.f - 0 \ I 0 ~ 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 135-Acre Bluefield Rd. Site 

State:NC County/parish/borough: Iredell City: Mooresville 
Center coordinates of site (lat/long in degree decimal format): Lat. 35.616028"~, Long. -80.863194" 

Universal Transverse Mercator: 
Name of nearest waterbody: UT Lake Norman 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba 03050101 
@ Check if map/diagram of review area and/or potential jurisdictional areas is/arc available upon request. 
00 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD foi"m. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
fl]il Office (Desk) Determination. Date: 
ll!:f Field Determination. Date(s): 03/31114 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There «navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

{gll: Waters subject to the ebb and flow of the tide. 
'g§J Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

1m TNWs, including territorial seas 
6Mlf Wetlands adjacent to TNWs e Relatively permanent watcrs2 (RPWs) that flow directly or indirectly into TNWs 
~ Non-RPWs that flow directly or indirectly into TNWs 
m Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
mJ Wetlands adjacent to but not directly abutting RPWs that flow directly or mdirectly into TNWs 
liiJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
l§j Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters:+/- 2,390 linear feet: 3-8 width (ft) and/or acres. 
Wetlands:+/- 0.12 acres. 

c. Limits (boundaries) of jurisdiction based on: ~!JJ!Ifil!li!lii5J~ 
Elevation of established OHWM (if known): Wetland boundary based on 1987 manual and regional supplement; Stream boundary 

based on presence of OHW11. 

2. _Non-regulated waters/wetlands (check if applicable): 3 

Jill~ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section ITI.F. 



SECTION III: CW A ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TNWs. If the aquatic resource is a TN\V, complete 
Section m.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections lll.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ffi.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.l for 
the tributary, Section IJJ.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TN\V 

(i) General Area Conditions: 
Watershed size: <100 ii\it~ 
Drainage area: jfdfi 
Average annual rainfall: 42 inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
[8] Tributary flows through~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are (straight) miles :fromRPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional infom1ation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 



Identify ilow route to TNW5
: Streams S-2, S-3 and S~4 all flow into Stream S-1 (a perennial RPW), which flows into 

Stream S-7 (a perennial RPW). Stream S-6 flows into Stream S-5 (a perennial RPW) which flows into Stream 7. Stream 
7 flows into Lake Norman, which is part of the Catawba River, and TNW. 
Tributary stream order, ifknovm: first. 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: jgl Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 2-8 feet 

Average depth: 1-3 fe;e~t~Ji«!!Eif!W'i~[lt!~J. 
Average side slopes: !:1 

Primary tributary substrate composition (check all that apply): 
(gJ Silts (gJ Sands 
0 Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: Heavy sediment load. 

D Concrete 
(gJ Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: highly eroding banks. 
Presence of run/riffle/pool complexes. Explain: No or little riffle/pool complex. 
Tributary geometry: tmi~'W~'E~ilg 
Tributary gradient (approximate average slope): 2-4% 

(c) Flow: 
Tributary provides for: ~\lllf(il[~i 
Estimate average number of flow events in review area/year: 

Describe flow regime: flow is light non existent and appears to be seasonal. 
Other information on duration and volume: 

Surface flow is: Xf~i\l!!~!:iil~!I!I!J~f>)Jl!ijl~- Characteristics: 

Subsurface flow: Explaill findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
(gJ Bed and banks 
(gJ OHWM6 (check all indicators that apply): 

12] clear, natural line impressed on the bank 
12] changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
[S] leaf litter disturbed or washed away 
~ sediment deposition 
D water staining 
D other (list): 

D Discontinuous OHWJvC Explain: 

D the presence of litter and debris 
D destruction of terrestrial vegetation 
D the presence of wrack line 
D sediment sorting 
12] scour 
12] multiple observed or predicted flow events 
D abrupt change in plant community 

If factors other than the OHWivl were used to determine lateral extent of CW A jurisdiction (check all that apply): 
m.J High Tide Line indicated by: lli!il( Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6 A natural or man-made discontinuity in the OHW"M does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OlfW1\1 has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 
Explain: Water was clear at the time of the site visit. 

Identify specific pollutants, if known: No obvious pollutants were noted, however, the streams on-site ac located adjacent to 
agricultural land, therefore are expected to be impacted by agricultural chemicals (i.e. pesticides and herbicides). Im addition, nmoff 
from Bluefield Road and I-77 drain directly to Strean1s 1 and 2, and typcial highway pollutants likely impact the streams on-site. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
[8] Riparian corridor. Characteristics (type, average width): Riparian corridor was> 100 feet wide for all tribuaries except 

S-2 which parallels Bluefield Road. 
[8] Wetland fringe. Characteristics: A few small abuting wetlands were noted on site, that provide amphibian habitat The 

abutting wetlands receive a component of their hydrologic input from stream discharge during high flow events. 
[gi Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
[8] Aquatic/wildlife diversity. Explain fmdings: Amphibian egg masses noted in slow moving portions of Streams 4 and 

6. In addition, racoon tracks were noted in the majority of on-sitr streams, suggesting that the channel provide a food source. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size:+/- 0.12 acres 
Wetland type. Explain:PFO and PSS. 
Wetland quality. Explain: Poor to moderate 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: !l!:~~~~~~~lll 
Characteristics: Wetlands are saturated with areas of inundation. No flow is present. 

Subsurface flow: !tj~~~~f. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
[8] Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by benn!barrier. Explain: 

(d) 
miles from TNW. 

~~~~;~t~ miles from TNW. 

Estimate approximate location of wetland as within the ~~B~[~!:H floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: Wno evidence of poor water quality evident. 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
[8] Riparian buffer. Characteristics (type, average widtb):wetlands within riparian buffer of small streams. 
[gl Vegetation type/percent cover. Explain:PFO/PSS. 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
1:8] Aquatic/wildlife diversity. Explain findings:crayfish burrows and live crayfish observed in the wetlands. Racoon 

tracks. Chorus frogs and chorus frog egg masses observed. 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis:~ 
Approximately ( 0.12 ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YiN) Size (in acres) 
Wetland A- Yes (0.01 acre) 

Wetland B-Yes (0.005 acre) 

Wetland C- Yes ( 0.02 acre) 
Wetland D-Yes (0.03 acre) 

Wetland E-Yes (0.01 acre) 

WetlandF- Yes (0.04 acre) 

Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: The wetlands on site provide habitat for 
salamanders, crayfish and other aquatic organisms. They offer foraging/feeding habitat for small man1mals, including racoons. The 
wetlands offer some minor storm water attentuation and very minor nutrient retention. 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TN\V). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination witl1 its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity ofthe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
1iliill TNWs: linear feet width (ft). Or. acres. 
Ill Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 



£81 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: Streams S-1, S-5, and S-7 each have very well defined bed and banks, substrate of sand, gravel, and 
cobble (and some exposed rock). There is little to no leaflitter and no vegetation growing on the channel bottom, indicative 
of more than intermittent flow. Groundwater appears to be primary source ofbaseflow. Large salamanders and crayfish were 
observed in these channel, indicating more than intermittent flow. Obvious signs that Streams S-1 and S-7 periodically 
accesses its floodplain include wrack lines and heavy sediment deposition outside of the top of bank. See attached stream data 
forms. 

~- Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section Ill.B. Provide rationale indicating that tributary flows 
seasonally: Streams S-2, S-3, S-4, arid S-6 had no or only light flow following periods of rain during a particularly rainy 
winter and early spring. The streams each had little or no aquatic organisms present. Substrate is comptised mostly of fine 
sediments. Each stream scored below 30 points on the NCDWR Stream Identification Form. 

Provide estimates for jurisdictional waters in the review area (check all tlmt apply): 
l2!il Tributary waters: 2,390 linear feet 3-8 width (ft). 
IJWl Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
Jlllll Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 
Sill! Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. m Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is pereooial in Section III.D .2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetlands A, Band E drain directly into perennial streams via overland flow. no berm or 
other separation exists between the wetlands and the streams. 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section 1II.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: Wetlands C and D drain directly into seasonal RPW Stream S-4 via overland flow. no berm or other 
separation exists between the wetlands and the streams 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.12 +/-acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Emf Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
:ml_ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. m: Demonstrate that impoundment was created from "waters of the U.S.," or 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 



Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

!m which are or could be used by interstate or foreign travelers for recreational or other purposes. 
lit from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
fii which arc or could be used for industrial purposes by industries in interstate commerce. 

I Interstate isolated waters. Explain: 
Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
ll!lll Tributmy waters: linear feet width (ft). 
U!_ Other non-wetland waters: acres. 

Identify type(s) of waters: 
f!ll Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
mJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
ll Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

~ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
f2lH Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): m Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
f!i1l Lakes/ponds: acres. 
ma Other non-wetland waters: acres. List type of aquatic resource: 
Iilia Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a fmding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
miJ Lakes/ponds: acres. 
l1B Other non-wetland waters: acres. List type of aquatic resource: 
J!i Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant'consultant:JD Request provided by Karagosian Ecological 
Consulting. 
l§lD Data sheets prepared/submitted by or on behalf of the applicant' consultant. 

t:.flc.l Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. m Data sheets prepared by the Corps: 

Iii Corps navigable waters' study: 
ij! U.S. Geologic~! Survey Hydrologic Atlas: 

0 USGS NHD data. 

10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 USGS 8 and 12 digit HUC maps. 
~ U.S. Geological Survey map(s). Cite scale & quad name:Mooresville, NC 7.5 Minute topo quad (I"~ 2,000'). 
~ USDA Natural Resources Conservation Service Soil Survey. Citation:USDA Soil Survey oflredell County, NC via 
_www. websoilsurvcy.com. 
mf National wetlands inventory map(s). Cite name: 
.~ State/Local wetland inventory map(s): 
l]1l FEMAIFIRM maps: 
l]1l 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: [g) Aerial (Name & Date):2010 via Iredell County ConnectGJS. 

or [g) Other (Name & Date):Site photographs taken December 2011. 
[ZZI Previous determination(s). File no. and date of response letter: 
~:ill~ Applicable/supporting case law: 
I§] Applicable/supporting scientific literature: 
llll Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: This JD form includes fhrcc perennial RPWs (Stream S-1, S-5 and S-7) and four 
apparent season RPWs (Streams S-2, S-3, S-4, and S-6) totaling approximately 2,390 linear feet in the project corridor, and several small 
abutting wetlands totaling an estimated 0.12 acre. All wetlands and Stream SR 1 through S-6 drain into Stream S-7, which drains directly into 
Lake Norman. Lake Norman is part of the Catawba River, a traditional navigable water. 
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