
APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: (,_ e. 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State: NC County/parish/borough: Ashe City: Jefferson 
Center coordinates of site (!at/long in degree decimal format): Lat. 36.46851° N:, Long. -81.42637° W:. 

Universal Transverse Mercator: 
Name of nearest waterbody: Little Phoenix Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: North Fork New 
River 
Name of watershed or Hydrologic Unit Code (HUC): 05050001 
!2J Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 
different JD form. 

D .. REVIEWPERFORMEDFORSITEEVALUATION (QIECKALL THAT APPLY): 
~- Office (Desk) Determination. Date: '1 "' I 4 
12J Field Determination. Date(s): , 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ,\reno "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area [Required] 

- --- -- -bl-Water.ssubject-t.o-theebb-andfl0-wo:fthe-tidec ------------- ---
0. Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters ofU.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[2J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Qi Non-RPWs that flow directly or indirectly into TNWs 
[2J, Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPW s that flow directly or indirectly into TNW s 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 26841inear feet: 6 width (ft) and/or acres. 
Wetlands: 0.68 acres. 

c. Limits (boundaries) of jurisdiction based on: 198'7 Delinelition Manual 
Elevation of established OHWM (ifknown): - -- -

2. Non-regulated waters/wetlands (check ifapplicable):3 

0' Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
- Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this for!ll, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



SECTIONill: CWAANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section ill.A.l and Section ill.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections lli.A.l and 2 
and Section ill.D.l.; otherwise, see Section ill.B below. 

1. TNW 
Identity 1NW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section m.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a sigitificant 11exus '!ith a T:NW. IJtl!e trib11tary has adjacent wetlands,_ the Mgnificaut_n_eus_enluation_must_ __ _ 

--consider-the-tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ill.B.l for 
the tributary, Section llLB.2 for any onsite wetlands, and Section m.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section ill.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: 296a~res 
Drainage area: 159 acres 
Average annual rainfall: 45.3 inches 
Average annual snowfall: 13.58 inches 

Physical Characteristics: 
(a) Relationship with 1NW: 

0 Tributary flows directly into 1NW. 
125] Tributary flows through 3 tributaries before entering 1NW. 

Project waters are ~:2 river miles from 1NW. 
Project waters are 1 (or-~ss), river miles from RPW. 
Project waters are )~2 at:lfJ!ll~straight) miles from 1NW. 
Project waters are l(or.less) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: UT -Little Phoenix Creek; Little Phoenix Creek; North Fork New River. 

Tributary stream order, if known: 1st. 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identizying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: ~ Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 6 feet 
Average depth: 1.5 feet 
Average side slopes: J:i. 

Primary tributary substrate composition (check all that apply): 
~Silts ~Sands 
D Cobbles ~ Gravel 
~ Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

0 Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Tributaries on the project site are all stable 
natural systems. No problems or issues were noted. 

Presence of run/riffle/pool complexes. Explain: Yes. Run, riffle, pool sequences are present. 
Tributary geometry: ,Q.elatively straigh~ 
Tributary gradient (approximate average slope): 6-8% 

(c) Flow: 
Tributary provides for: Season~lflow: 
Estimate average number of flow events in review area/year: 2·5 

Describe flow regime: All tributaries in Phae 4 section of the Woodlands development are RPW s with intermittent 
stream flow regimes. Characteristics indicative of intermittent flow regimes include an evident OHWM, continuous bed and banks, 
sorting of channel materials, evidence ofbaseflow conditions, adjoining wetland complexes and fringe wetlands, presence of aquatic 
macro-benthics and established riffle-pool complexes. 

Other information on duration and volume: 

Surface flow is: Discrete and confined. Characteristics: Continuous bed and bank, OHWM present, sorting of materials, 
deposition of sediment, evidence of high water debris lines. 

-----------------

Subsurface-flow: Prumown. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
~ Bed and banks 
~ 0~ (check all indicators that apply): 

D clear, natural line impressed on the bank ~ the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
~ shelving D the presence of wrack line 
D vegetation matted down, bent, or absent ~ sediment sorting 
~ leaf litter disturbed or washed away ~ scour 
~ sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
D. High Tide Line indicated by: [J Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 
Explain: Presence of a healthy macroinvertebrate population with good diversity and abundance indicates water quality 
conditions are good. Watershed is mostly undisturbed forest. Evidence of historic timbering activities has reshaped the 
watershed with some tributaries losing surface flow, braiding of stream channels, ditched stream channels, and altered 
wetland boundaries. 

IdentifY specific pollutants, if known: none detected. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
!Z1 Riparian corridor. Characteristics (type, average width): Riparian corridors are broad and mostly undisturbed throughout 

the Phase 4 section of the project site; mostly cove forest plant communities with strong understory and herbaceous strata. 
!ZI Wetland fringe. Characteristics: Wetland fringe areas along most tributaries in the Phase 4 section of the project. . 
!ZI Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
!ZI Other environmentally-sensitive species. Explain findings: Amphibians, wetland plant species. 
!ZI Aquatic/wildlife diversity. Explain findings: wetland fringe areas supportive of aquatic and \\ildlife habitat. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: 0.68 acres 
Wetland type. Explain: High elevation seep. 
Wetland quality. Explain: Moderatre to high. Natural seep areas are high quality with excellent plant diversity and 

aquatic fauna abundance. Disturbed seep areas from historic roads and timbering have lower quality with much less diversity. 
Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relatiopship with Non-1NW: 
Flow is: Inte,rmittent tlo~. Explain: Wetland seeps have intermittent flow relationships with adjoining tributaries. 

During non-growing months baseflow is much stronger in wetlands with evident surface flow conditions; during growing months, 
baseflow is much less and amounts to sub-surfcae seepage. 

Surface flow is: Cqnfine4 
Characteristics: Surface flow from seeps is loosely confined on-site along broad valleys very poor discrete channels. 

Surface flow from seeps tends to merge with other surface flow patterns in a broad area where drainages braid, separate and merge. 

Subsurface flow: u'n.bo~. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination withNon-1NW; 
... !ZI_J:)_ire.~Y~lll!ttirlg___ _____ --·-
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to 1NW 
Project wetlands are i~2 river miles from 1NW. 
Project waters are 1.:.:2 aerial (straight) miles from 1NW. 
Flow is from: Wetlandto naVIgable -\\taii:,i. 
Estimate approximate location of wetland as. within the 5oo~y;mr-orireate~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: Wetland is situated in the headwaters ofthe watershed landscape. Wetland seeps are 
mostly intact with good water quality conditions. Evidence of historic irnapcts from time bring activities on some 
wetlands areas where old trails bi-sect, berm, or drain wetland boundaries. 

Identity specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width):Forested, more than 100'. 
0 Vegetation type/percent cover. Explain: Shrub- 25%; herbaceous-75%. 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: . 
!ZI Aquatic/wildlife diversity. Explain findings: Wetland plot supports wildlife as a food source with presence of seed 

and nut producing herbaceous plant material; semi-permanent flooding in wetland supports aquatic organisms. 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cuniulative analysis:~ 
Approximately ( 0.68) acres in total are being considered in the cumulative analysis. 



For each wetland, specifY the following: 

Directly abuts? (YIN) 
lW- Yes 
3W- Yes 
5W- Yes 
7W- Yes 

Size (in acres) 
0.37 
0.15 
0.04 
0.07 

Directly abuts? (YIN) 
2W- Yes 
4W- Yes 
6W- Yes 
8W- Yes 

Size (in acres) 
0.003 
0.008 
0.03 
0.02 

Summarize overall biological, chemical and physical functions being performed: Provides food source for wildlife; 
provides chemical buffering of pollutants from overland flow thus providing a water quality inhancement function; provides a 
topological feature to the landscape providing groundwater infiltration/recharge. 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NW s, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
··•---Does-the-tributar;y,-iR-OOmbinati0n-with-its-adjacent.W0tlands·Eil'-any},have.etheHelationship&t&the-physieal,-ehemieal,-er 

biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itsel±: then go to Section ill.D: . 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNW s. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section ll.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: . 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 1NWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to 1NWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
0 Tributaries of 1NW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
181 Tributaries of1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section ill.B. Provide rationale indicating that tributary flows 
seasonally: Characteristics indicative of intermittent flow regimes include an evident OHWM, continuous bed and banks, 



sorting of channel materials, evidence ofbaseflow conditions, adjoining wetland complexes and fringe wetlands, presence of 
aquatic macro-benthics and established riffle-pool complexes. 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
1:8:1. Tributary waters: 2684 linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identifytype(s) ofwaters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

1NW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
[] Tributary waters: linear feet width (ft). 
[] Other non-wetland waters: acres. 

IdentifYtype(s) ofwaters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
1:8:1: Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
. . 0. Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

I:2J Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: Wetlands are located above tribuary source locations or in the bankful elevation of tributaries. 

Provide acreage estimates for jurisdictional wetlands in the review area; 0.68 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. ______ n __ WetlandsJhat.do.not.directL)Cahut.anRPW,..but.whenconsideredincomhination-with.the-tributai"J-tO-whichthe-y..at"€-adjaoont-----
- and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 

conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
[J Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

- with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 1 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WinCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
rz:r from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memort111dum Regarding CWAAct Jurisdiction Following Rapt111os. 



0 which are or could be used for industrial purposes by industries in interstate commerce. 
Q; Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0: Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identizy type(s) of waters: 
D. Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

- Wetland Delineation Manual and/or appropriate Regional Supplements. 
D. Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Ruie" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Q, Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0. Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a fmding is required for jurisdiction (check all that apply): 

__ 0 l\[.Q_n_-~1W4Fat~~-{!.th,ri_vers,J>tr~mn.sl______ lineat.feet, 
0 Lakes/ponds: acres. 
[] Other non-wetland waters: 
0 Wetlands: acres. 

SECTIONIY: DATA SOURCES. 

acres. List type of aquatic resource: 

A. SUPPORTING DATA. Data reviewed forJD (check all that apply- checked items shall be included incase file and, where checked 
and requested, appropriately reference sources below): 
t:8J. Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant: 
[gl; Data sheets prepared/submitted by or on behalf of the applicant/consuitant. 

~ Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

[J Data sheets prepared by the Corps: 
0' Corps navigable waters' study: 
[] U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data 
D USGS 8 and 12 digit HUC maps. 

[gJ U.S. Geological Survey map(s). Cite scale & quad name: Jefferson, NC USGS topo quad. 
Q USDA Natural Resources Conservation Service Soil Survey. Citation: 
0• National wetlands inventory map(s). Cite name: 
tJ; State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
Q: 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[gJ Photographs: D Aerial (Name & Date): 

or~ Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
tJ Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specizy): 



B. ADDITIONAL COMMENTS TO SUPPORT JD: 



 

 
 

 

 

APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 1, 2014    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2008-02966, NW Lake Wylie, LLC / Attn.: Steven 
Hinshaw        
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:  

State: NC  County/parish/borough: Gaston  City: Belmont 
Center coordinates of site (lat/long in degree decimal format):  Latitude & Longitude in Decimal Degrees: 35.1514 N, 81.0517 W 
Universal Transverse Mercator:       
Name of nearest waterbody: UTs to Catawba Creek, UTs to Catawba River, and Wetlands 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba Creek (Lake Wylie) & 
Catawba River (Lake Wylie)  
Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba (03050103) 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 

D.    REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
 Office (Desk) Determination.  Date: July 1, 2014    
 Field Determination.  Date(s): January 15, 2009 (original verification) 

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain: The property borders Lake Wylie, an impoundment of the Catawba River and Catawba Creek. 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters: 4,782 linear feet: 1-4 width (ft) and/or       acres.  
  Wetlands: 1.63 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 
 

 

 

 
 
 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW: Catawba River and Catawba Creek (Lake Wylie).    

 Summarize rationale supporting determination: Large watershed, waterway can and has and does support navigation of non-
motorized and motorized boats. 

 
 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”: Wetlands discharge directly into Lake Wylie. 

   
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 

 
 

 

 

  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
           water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  
 
 (iv)  Biological Characteristics.  Channel supports (check all that apply): 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 
 

 

 

    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
       
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
  
 For each wetland, specify the following: 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                 

                                  
                                 
    
  Summarize overall biological, chemical and physical functions being performed:      . 

 



 

 
 

 

 

C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet      width (ft), Or,  acres.    
   Wetlands adjacent to TNWs: 0.27 acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: UTs to Catawba Creek and UTs to Catawba River exhibits indicators of ordinary high water 
marks (OHWM) including developed bed and bank, scour, presence of litter and debris, destruction of terrestrial 
vegetation, sediment sorting and deposition, leaf litter washed away.      

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
                        Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters: 4,782 linear feet 1-4 width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
                                                 
8See Footnote # 3.   



 

 
 

 

 

     Tributary waters:        linear feet      width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW: Flows directly into associated tributary. 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area: 1.36 acres.  
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet      width (ft).     
   Other non-wetland waters:     acres.   

    Identify type(s) of waters:     . 
   Wetlands:     acres.   

 
F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 

                                                 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 
 

 

 

 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: Belmont. 
 USDA Natural Resources Conservation Service Soil Survey. Citation: Gaston County, NC      . 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date): Google Earth May 2009, April 2010, June 2011, and November 2013.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
  

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 
 
 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 23,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, SA W-2009-01652, 521 Partners LLC, Brian 
Rollar 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located at 11109 Providence 
Road West 
State: NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.041N,-
80.8469W 
Universal Transverse Mercator: 
Name of nearest water body: Clems Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba. North Carolina, South Carolina. 3050103 
18] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0' Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. · 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
l8l Office (Desk) Determination. Date: Jul23 2014 
L:I Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ;Ate :ll~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

8 Waters subject to the ebb and flow of the tide. 
[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ~l'~ "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

Q TNW s, including territorial seas 
0 Wetlands adjacent to TNWs 
1D Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
1:8:'1 Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
[] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 295 linear feet: 5 width (ft) and/or acres. 
Wetlands: 0.085 acres. 

c. Limits (boundaries) of jurisdiction based on: ~sti~Jjsh~d}jy;Q~0 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this foiDI, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY 1NW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or notthe standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: P t 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with 1NW: 

inches 
inches 

0 Tributary flows directly into T'N\V· 
0 Tributary flows through pick tis~ tributaries before entering 1NW. 

Project waters are PitkLiSt river miles from 1NW. 
Project waters are fitlk,J.,is~ river miles from RPW. 
Project waters are ti~kList aerial (straight) miles from 1NW. 
Project waters are Ptck List aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

3 Supporting documentation is presented in Section IILF. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West 



apply): 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ;Fitl\:,l..,isf. 

Primary tributary substrate composition (check all that apply): 
D Silts 0 Sands 
0 Cobbles 0 Gravel 

0 Concrete 
0Muck 

0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run!riffle/po()l complexes. Explain: 
Tributary geometry: ;rt~l<'I;I$! 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: P(tkList 
Estimate average number of flow events in review area/year: 'f~~!!-.!?~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: f~~ktist. Characteristics: 

Subsurface flow: pj~J.<. List. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
0 

the presence oflitter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant conmmnity 

0 other (list): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

[I] High Tide Line indicated by: :0 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the water body's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ihid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General FlowRelationship with Non-TNW: 
Flow is: :Pi~k:J-~~- Explain: 

Surface flow is: PkkL~st 
Characteristics: 

Subsurface flow: :Pi~~pst. Explain findings: 
0 Dye (or other)test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands ar~)>i~kLi§,( river miles from TNW. 
Project watersa,r:~ Pickljist aerial (straight) miles from TNW. 
Flow is from: .i>,ickL,i$£. 
Estimate approximate !~cation of wetland as within the l'i~[f;)'.rist floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an~J, , 
All wetland(s) being considered in the cumulative analysis: :Pi~kLi~t 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNW s. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
El TNWs: linear feet width (ft), Or, acres. 
[]Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
,'Q Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
lil Tributary waters: linear feet width (ft). 
til Other non-wetland waters: acres. 

IdentifY type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
t8] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." 
Provide data indicating that tributary is seasonal in Section III.B and rationale in Section Ili.D.2, above. Provide 

rationale indicating that wetland is directly abutting an RPW: The wetlands are abutting and within close 
proximity to a perennial RPW and have the capacity to hold/carry/floodwaters to a TNW 
resulting in the ability to reduce overall flood waters within the TNW. In addition, these features 
can provide habitat and lifecycle support functions for species present in the TNW by providing 
an initial source of carbon and other nutrients available for nutrient cycling within the aquatic 
regime. Leaf packs, insect larvae and other life sustaining components are contributed to the 
TNW from these features. The overall physical, chemical and biological integrity of the TNW 
are enhanced by the adjacent wetlands 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.085 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Q Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
LJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
[] Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

[]] which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
[J Other non-wetland waters: acres. 

Identizy type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
[]. Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
[] Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
L.J Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
b] Lakes/ponds: acres. 
IZJ Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
:where checked and requested, appropriately reference sources below): 
!2ll Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
IZ! Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[gl Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
L] Corps navigable waters' study: 
[J U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

I2J' U.S. Geological Survey map(s). Cite scale & quad name:NC-Weddington. 
1.8]' USDA Natural Resources Conservation Service Soil Survey. Citation: 
G National wetlands inventory map(s). Cite name: 
E] State/Local wetland inventory map(s): 
E.] FEMA/FIRM maps: 
L.J 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
rgj Photographs: [gl Aerial (Name & Date):UNK. 

or D Other (Name & Date): 
[] Previous determination(s). File no. and date of response letter: 
Iilli Applicable/supporting case law: 
I!J Applicable/supporting scientific literature: 
[1 Other information (please specizy): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

--. D/b3 I 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: 

Site: Palisades Common Drive 
Applicant: Standard Pacific of the Carolinas, LLC 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (!at/long in degree decimal format): Lat. 35.089761° N, Long. 81.021694° W. 

Universal Transverse Mercator: 
Name of nearest waterbody: Studman Branch 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Lake Wylie 
Name of watershed or Hydrologic Unit Code (HUC): 03050101 
D Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
D Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Pick List "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
D Wetlands adjacent to TNWs 
181 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 250 linear feet: 4' width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 



-----------

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

3 Supporting documentation is presented in Section Ill. F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size:+/- 3000 (HUC) Pick List 
Drainage area: 50 Pick List 
Average annual rainfall: 43 inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
~ Tributary flows through 2 tributaries before entering TNW. 

Project waters are 1 (or less) river miles from TNW. 
Project waters are 1 (or Jess) river miles from RPW. 
Project waters are 1 (or less) aerial (straight) miles from TNW. 
Project waters are 1 (or less) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5: Stream flows to Studman Branch which then flows to Lake Wylie (TNW). 
Tributary stream order, if known: 1. 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: [gj Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 4 feet 
Average depth: 2 feet 
Average side slopes: 2:1. 

Primary tributary substrate composition (check all that apply): 
[gj Silts [gj Sands 
[gj Cobbles [gj Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Relatively straight 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Seasonal flow 
Estimate average number of flow events in review area/year: 6-10 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: Discrete and confined. Characteristics: 

Subsurface flow: Unknown. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
[gj Bed and banks 
0 OHWM6 (check all indicators that apply): 

D Concrete 
0Muck 

Explain: stable. 

[gj clear, natural line impressed on the bank [gj the presence of litter and debris 
[gj changes in the character of soil 0 destruction of terrestrial vegetation 
D shelving 0 the presence of wrack line 
[gj vegetation matted down, bent, or absent [gj sediment sorting 
D leaf litter disturbed or washed away [gj scour 
[gj sediment deposition 0 multiple observed or predicted flow events 
D water staining 0 abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.? Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

D oil or scum line along shore objects 0 survey to available datum; 
D fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: water color is clear. 
Identify specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
%id. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
~ Riparian corridor. Characteristics (type, average width):> 100'. 
0 Wetland fringe. Characteristics: 
~ Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
~ Aquatic/wildlife diversity. Explain findings: amphibians likely present. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXuS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
D Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
181 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: Stream is indicated on USGS as intermittent channel which typically indicates a seasonal RPW in the piedmont 
ecoregion. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
[8] Tributary waters: 250 linear feet 4width (ft). 
D Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identizy type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 Ifpotentia1 wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[8J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8J U.S. Geological Survey map(s). Cite scale & quad name: 
[8J USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[8J Photographs: [8J Aerial (Name & Date):ll/13/13. 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specizy): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 3, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-00188, University of North Carolina at 
Asheville Foundation, Inc. I David Todd 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Buncombe City: Asheville 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.609835 
-82.566317 
Universal Transverse Mercator: 
N arne of nearest waterbody: Reed Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105 
I'8J Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
ijl Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
l'8l Office (Desk) Determination. Date: 6-3-2014 
f81. Field Determination. Date(s): 5-27-2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~terto "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defmed by 33 CFR part 329) 
in the review area. [Required] 

EJ Waters subject to the ebb and flow of the tide. 
ill Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There jije "waters of the US." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

fill TNW s, including territorial seas 
[] Wetlands adjacent to TNWs 
I'8J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
[] Non-RPWs that flow directly or indirectly into TNWs 
fill Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
[] Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
[] Impoundments of jurisdictional waters 
EJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 25 linear feet: 10 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: :E~ijl;jlish~~~y;Q~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



' The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: i?;itlii./ 
Drainage area: 'PiCk 
Average annual rainfall: 
Average annual snowfall: 

Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into 1NW. 
0 Tributary flows through Pick'l,iSt tributaries before entering TNW. 

Project waters are Pitk'LiSt river miles from TNW. 
Project waters are :fi~kList river miles from RPW. 
Project waters are :f,i¥,~~~~ aerial (straight) miles from TNW. 
Project waters are ~ic;k~i~t aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 

4 Note that the Instructional.Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifYing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: P\~k!P$~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: Pi~kiL.i~~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: :Piek,iLi~t 
Estimate average number of flow events in review area/year: 'J:'~~':P$~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: Jti~Jt''j':i~t. Characteristics: 

Subsurface flow: ;J?i~k!J't~~~- Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

[] High Tide Line indicated by: [J 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flo,wR~lationship with Non-TNW: 
Flow is: ri~kl::;isl Explain: 

Surface flow is: J>;ick~ist 
Characteristics: 

Subsurface flow: ~ic~:Lt~i. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are ~i~ki.ist river miles from TNW. 
Project watersare ~i(.:k,J;.j$t aerial (straight) miles from TNW. 
Flow is from: PickList. 
Estimate appr~~iillate location of wetland as within the Pick'.List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) .. 
All wetland(s) being considered in the cumulative analysis: ]>,i~k:tis~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
[] TNWs: linear feet width (:ft), Or, acres. 
JD Wetlands adjacent to TNW s: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
·18.'1. Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Reed Creek is a blue line stream on the USGS topographic map, NC­
Asheville Quad which in North Carolina means it flows more than 3 months out of the year making it a perennial 
stream. Additionally Reed Creek supports macro invertebrates 

[[JJ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

J:>rovide estimates for jurisdictional waters in the review area (check all that apply): 
t8J Tributary waters: 25 linear feet 10 width (:ft). 
I[] Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
[] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
lJI Tributary waters: linear feet width (:ft). 

8See Footnote# 3. 



0 Other non-wetland waters: acres. 
IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
:0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0: Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
,[] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
121 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
EJ Interstate isolated waters. Explain: 
[:1: Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
121: Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
[J Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0: If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
I]]J Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

121 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdidion Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
E.:l Other non-wetland waters: acres. List type of aquatic resource: 
[]: Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a fmding is required for jurisdiction (check all that apply): 
IT] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
([] Lakes/ponds: acres. 
~] Other non-wetland waters: acres. List type of aquatic resource: 
[] Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
I] U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

181 U.S. Geological Survey map(s). Cite scale & quad name: NC-Asheville. 
D USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMAJFIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
I8.J Photographs: D Aerial (Name & Date): 

or L8J Other (Name & Date): on file 
LJ Previous determination( s ). File no. and date of response letter: 
[] Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
[J Other infonnation (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 8, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2013-01661, Duke Energy Carolinas, Inc. I Attn.: Steve Cahoon 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon City: Topton 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.228717 N, 83.631814 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Whiteoak Creek & Whiteoak Reservoir 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nantahala River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) 
1.81 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
f.8l Office (Desk) Determination. Date: July 8, 2014 
0 Field Determination. Date(s): August 28, 2013 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Ar~n~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required) 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the US." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review area. [Required) 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

[] TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
f2l Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
f2l Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 700 linear feet: 12 width (ft) and/or 1.0 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~t.llbJislt~~~.~J:IWM:~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

[) Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.l and Section ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is' also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNW s that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: P'¢kLi$t 
Drainage area: l~i~l{~i~~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through ,i~kf:l)~! tributaries before entering TNW. 

Project waters are LiSt river miles from TNW. 
Project waters are LiSt river miles from RPW. 
Project waters are L~ aerial (straight) miles from TNW. 
Project waters are . ~ist aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, aod erosional features generally aod in the arid West. 
5 Flow route can be described by identifYing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: ... feet 
Average side slopes: P!~kt~$1:. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ;t,>~c!fJ:,i~t 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ijj~kLiS~ 
Estimate average number of flow events in review area/year: ~i~kL!s~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: :J>ld('J'.ist. Characteristics: 

Subsurface flow: fitkLis,~. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 
. D oil or scum line along shore objects . D survey to available datum; 

D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

6
A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 

OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Picf<:..L~~- Explain: 

Surface flow is: :fi~:J{Eist 
Characteristics: 

Subsurface flow: RJt'J<l:i~t. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to 1NW 
Project wetlands art; J>i:~:~ ,List river miles from TNW. 
Project waters are ~ick~is~ aerial (straight) miles from TNW. 
Flow is from: PickJ.tist. 
Estimate approximate location of wetland as within the P'lc~Li§~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Charact~ristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Jrit~ Li~.t 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (Y /N) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integricy of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological Integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

I. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into tNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
[J Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
l3J Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Whiteoak Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, 
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and 
deposition, leaf litter washed away. Whiteoak Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map 
Topton and the most current Natural Resource Conservation Service Soil Survey for Macon County. Solid blue line features 
on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps 
representatives during numerous visits to the Topton, North Carolina vicinity. 

IITJ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
12] Tributary waters: 700 linear feet 12 width (ft). 
0 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
[] Tributary waters: linear feet width (ft). 
Q Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
CJ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

[] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
t§) Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

· 6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
EJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
EJ Demonstrate that impoundment was created from "waters of the U.S.," or 
f8] Demonstrate that water meets the criteria for one of the categories presented above (1-6), Whiteoak Reservoir was created by 

impounding Whiteoak Creek, a RPW (see 2 above) or 
~ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

. 

EJ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
BJ from which fish or shellfish are or could betaken and sold in interstate or foreign commerce. 
BJ which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
BJ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
I'] Tributary waters: linear feet width (ft). 
[l Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
EJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
[J If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
L] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

[lli] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
([J Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
ffi Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0: Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
[] Other non-wetland waters: acres. List type of aquatic resource: 
§ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
(gJj Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
El Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Topton. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC 
D National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMAIFIRM maps: 
0 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: D Aerial (Name & Date): ' 

or D Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 7, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00188, James Stephens, Jr. 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon City: Cartoogechaye Community 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.118487 N, 83.496955 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Cloer Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) 
l§g Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
[] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[g). Office (Desk) Determination. Date: July 7, 2014 
181 Field Determination. Date(s): May 27, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There &e"J.l~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defmed by 33 CFR part 329) in the review area. 
[Required] 

[] Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ~re "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

[] TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
l§g Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
[] Non-RPWs that flow directly or indirectly into TNWs 
[J Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
[] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
[] Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
[] Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1000 linear feet: 15 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Es~Ushtiijb:fQ~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

L] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 

6r:~~:::!:::~= lit~~:t:~; 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through .fi,~k:~ist tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: fick :{;~st. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run!riffle/poolc?mplexes. Explain: 
Tributary geometry: ,i:>~~~'r.,i~~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: ,i:>iCIFI,j~~ 
Estimate average number of flow events in review area/year: r~~l{~~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: Pick List. Characteristics: 

Subsurface flow: ~jckCisf Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
0 High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects .. D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the strean1 temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~~~:JJ'isf,. Explain: 

Surface flow is: ~f~l{ :r;ISt 
Characteristics: 

Subsurface flow: P~~k:r;i~(. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are ·· . KLiS~ river miles from TNW. 
Project waters are t;isfaerial (straight) miles from TNW. 
Flow is from: Pick t. 
Estimate appr~X:i~~t~i~cation of wetland as within the Pi~~'M.ihlt floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: !'.!ck.List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. 
0 TNWs: linear feet 

Check all that apply and provide size estimates in review area: 
width (ft), Or, acres. 

0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
f23 Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Cloer Branch exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, 
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and 
deposition, leaf litter washed away. Cloer Branch is depicted as a solid blue line on the USGS 7.5 minute quadrangle map 
Prentiss and the most current Natural Resource Conservation Service Soil Survey for Macon County. Solid blue line features 
on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps 
representatives during numerous visits to the Cartoogechaye Community, North Carolina vicinity. 

[} Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[21 Tributary waters: 1000 linear feet 15 width (ft). 
0 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
E3l Tributary waters: linear feet width (ft). 
Ill Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 :Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[Z] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

[] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
[] Demonstrate that impoundment was created from "waters of the U.S.," or 
[] Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
Q Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

[] which are or could be used by interstate or foreign travelers for recreational or other purposes. 
[J from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
[] which are or could be used for industrial purposes by industries in interstate commerce. 
[] Interstate isolated waters. Explain: 
D Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
[] Tributary waters: linear feet width (ft). 
[J Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
[J If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
[] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

[] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
[] Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
EJ Lakes/ponds: acres. 
[] Other non-wetland waters: acres. List type of aquatic resource: 
[]] Wetlands: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
[J Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
f2l Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
EJ Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Prentiss. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC 
D National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: - 0 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Buncombe City: Ashevill~ 
Center coordinates of site (!at/long in degree decimal format): Lat. 35.49029° N, Long. -82.58441 o "'"· 

Universal Transverse Mercator: 
Name of nearest waterbody: Orton Branch & Ashley Branch 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): 06010105 
121 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D. Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 
different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
[8J Field Determination. Date(s): January 14, 2014 

SECTION IT: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~~~Q "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area [Required] 

liJ Waters subject to the ebb and flow of the tide. 
[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There :t\r~ "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

[] TNWs, including territorial seas 
L] Wetlands adjacent to TNWs 
I8J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
EJ Non-RPWs that flow directly or indirectly into TNWs 
181· Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: (Tributaries) 522 linear feet: (avg.) 8 width (ft) and/or acres. 
Wetlands: 0.008 acres. 

c. Limits (boundaries) of jurisdiction based on: i~~?'bei~~~tttiog:M,'lUJ.li~J CV 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

tJ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



SECTIONID: CWAANALYSIS 

A. TNWs AND WE1LANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. Ifthe aquatic resource is a TNW, complete 
Section lli.A.l and Section ID.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section m.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY 1NW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WE1LANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section ID.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section ID.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section Ill.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: ~t 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

Physical Characteristics: 
(a) Relationship with 1NW: 

inches 
inches 

D Tributary flows directly int() TNW· 
D Tributary flows through :!ffi~'Y~t~~ tributaries before entering rnw. 

Project waters are . river miles from 1NW. 
Project waters are }>,j . river miles from RPW. 
Project waters are Pick.l.i~~ aerial (straight) miles from 1NW. 
Project waters are Pici(LiSt aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 



Identify flow route to 1NW5
: 

Tributary stream order, ifknown: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Pi~~.Lis~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: Y. 
Tributary geometry: J.>lckList 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: .fic~l:ist 
Estimate average number of flow events in review area/year: PickL~t 

Describe flow regime: Both Orton and Ashley Branch experience year round (perennial) flow .. 
Other information on duration and volume: 

Surface flow is: PkkList. Characteristics: 

Subsurface flow: :J>~~!fj:;~~- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D 0~ (check all indicators that apply): 

D clear, natural line impressed on the bank 0 the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving 0 the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition 0 multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
0 High Tide Line indicated by: ID' Mean High Water Mark indicated by: 

D oil or scum line along shore objects 0 survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is umelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain:. 
Wetland quality. Explain:. 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General flow Relationship with Non-TNW: 
Flow is: ~.i~"'t.i~t. Explain: 

Surface flow is: Pick,l;ist 
Characteristics: 

Subsurface flow: PickList. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to. TNW 
Project wetlands ar~ficl<,L,is~ river miles from TNW. 
Project waters are l>ickJ:.1~t aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the PickliiSt floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width):. 
D Vegetation type/percent cover. Explain:. 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: . 
D Aquatic/wildlife diversity. Explain findings: . 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: l'iC:~f;fs( 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specifY the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section ill.D: . 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNW s. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section ill.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain fmdings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section ill.D: . 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECTWATERSIWETLANDSARE (CHECK ALL 
THAT APPLY): 

1. TNW s and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
CITNWs: linear feet width (ft), Or, acres. 
Q: Wetlands adjacent to 1NWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
. tributary is perennial: Hydrological, biological, and morphological characteristics consistant with known perennial streams in 

the surrounding area, these characteristics include: depositional bars, sorting of materials, riffie run complexes, good baseflow 
conditions, continuous bed and bank features, presence of OHWM, presence of macro-benthic population, and strong 
base flow. 



0 Tributaries of TNW where tributaries have continuous flow "seasonally" (e. g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 522linear feet 8 width (ft). 
0 Other non-wetland waters: acres. 

Identify type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbodythat is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 
. . TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

. Identifytype(s) ofwaters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
18]. Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

t2J' Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetland plot 4 abuts the top of bank on Orton Branch. 

[] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.008 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
[] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

. with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
[] Demonstrate that impoundment was created from "waters of the U.S.," or 
[] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WlllCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



[J from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
[] which are or could be used for industrial purposes by industries in interstate commerce. 
[J Interstate isolated waters. Explain: 
Q Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[] Tributary waters: linear feet width (ft). 
[] Other non-wetland waters: acres. 

IdentifY type( s) of waters: 
Q Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0' If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
D: Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

[] Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
[J Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
[] Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
[J Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
§ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
[3 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
1:21 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
t8J Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[] Office concurs with data sheets/delineation report. 
[] Office does not concur with data sheets/delineation report. 

[J Data sheets prepared by the Corps: 
[] Corps navigable waters' study: 
[] U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data 
[] USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Surveymap(s). Cite scale & quad name: Roaring River, NC USGS topo quad 
EJ USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
[J State/Local wetland inventory map(s): 
[J FEMAIFIRM maps: 
[J 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs:[] Aerial (Name & Date): 

or t8J Other (Name & Date): 
E] Previous determination(s). File no. and date of response letter: 
L) Applicable/supporting case law: 
[] Applicable/supporting scientific literature: 
ill] Other information (please specifY): 



B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Y-

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
_State: NC County/parish/borough: Buncombe City: Asheville 
Center coordinates of site (!at/long in degree decimal format): Lat. 35.49029° j'll, Long. -82.58441 o '\¥. 

Universal Transverse Mercator: 
Name of nearest water body: Orton Branch & Ashley Branch 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): 06010105 
l8f Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 
different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL ffiAT APPLY): 
0 Office (Desk) Determination. Date: 
t8J Field Determination. Date(s): January 14, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Ar~'.t.o "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area [Required) 

0 Waters subject to the ebb and flow of the tide. 
[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ,4.re, "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area [Required) 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

[J TNW s, including territorial seas 
1.81 Wetlands adjacent to TNWs 
0 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0: Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: 0.229 acres. 

c. Limits (boundaries) of jurisdiction based on: -9~[Peline~tii)n N{artti~l 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

0: Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTIONlll: CWAANALYSIS 

A. TNWs AND WE1LANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section lli.B below. 

1. TNW 
Identify TNW: French Broad River. 

Summarize rationale supporting determination: Property is adjacent to a section of the French Broad River that is relatively shallow 
which is not used for transport of commerce. Tills section of the French Broad is used for recreation, fishing, and tourism. In 
the past this section of the French Broad was used for interstate commerce transport by light, shallow draft boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": lbree wetland plots being considered (1,2,3) are bordering 

and contiguous to the French Broad River. There is evidence of a hydrological connection through groundwater and through 
surface water during rain events. There are ecological connections between the wetland plots and the French Broad River 
based on observed wildlife habitat types. 

B. CHARACTERISTICS OF TRIBUTARY (1HAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section lli.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section Ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section lli.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section Ill.C below. 

1. Characteristics of non-TNW s that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: ll~kLM 
Drainage area: .. . .. . i P,ltfi:.J.i$t 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly i11to JNW. 
D Tributary flows through :Jl\~1£~~~ tributaries before entering TNW. 

Project waters are Pi~k!t~t river miles from TNW. 
Project waters are ~~~!List river miles from RPW. 
Project waters are P,i~kLiSt aerial (straight) miles from TNW. 
Project waters are P,~~~P!SJ~ aerial (straight) miles from RPW. 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 



Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: PickList. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffie/poolcomplexes. Explain: 
Tributary geometry: ~~c~Lis~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pi~k.List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: fickl.;lst 
Describe flow regime: ........ . 

Other information on duration and volume: 

Surface flow is: PiekLlSt. Characteristics: 

Subsurface flow: Pi~ii~i~t. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D ol!W1f (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
0 High Tide Line indicated by: [) Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fme shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

5 Flow route can be described by identifYing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is umelated to the water body's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 
Explain: 

IdentifY specific pollutants, if known: 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain:. 
Wetland quality. Explain:. 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Rdationship with Non-TNW: 
Flow is: ~it;!{it~St- Explain: 

Surface flow is: P)ck,List 
Characteristics: 

Subsurface flow: ~if~I;ist. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
~ Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands arePic'ki.iisj river miles from TNW. 
Project waters are }lltlc'ti~~ aerial (straight) miles from TNW. 
Flow is from: Pi~kList. 
Estimate approxirmlte location of wetland as within the ~ickList floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width):. 
D Vegetation type/percent cover. Explain: Trees-5-10%; herbaceous-50-75%. 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: . 
D Aquatic/wildlife diversity. Explain fmdings:. 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: :fickList 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specifY the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: . 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNW s. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain fmdings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: . 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT W ATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNW s and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
EJ TNWs: linear feet width (ft), Or, acres. 
~ Wetlands adjacent to TNWs: 0.229 acres. 

2. RPWs that flow directly or indirectly into TNWs. 
0 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
Q Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identizytype(s) ofwaters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

1NW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identizytype(s) ofwaters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNW s. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.008 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATEORINTRA-STATE]WATERS,INCLUDINGISOLATEDWETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

rn which are or could be used by interstate or foreign travelers for recreational or other purposes. 
[] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

8See Footnote # 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memor011dum Regarding CWA Act Jurisdiction Following Rapanos. 



Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[J Tributary waters: linear feet width (ft). 
Q Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
Q Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
[] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
[] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
f.J Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
[] Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
Q Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
[] Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
181 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
181 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/ delineation report. 

D Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data 
0 USGS 8 and 12 digit HUC maps. 

@" U.S. Geological Surveymap(s). Cite scale & quad name: Roaring River, NC USGS topo quad. 
EJ USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
[Jc FEMA/FIRM maps: 
Bl 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
f21 Photographs: 0 Aerial (Name & Date): 

or [8J Other (Name & Date): 
[J Previous determination(s). File no. and date of response letter: 
[J Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
[] Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 24,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESA W-RG-A, D.R. Horton: POC David Hughes, SA W-2014-00255 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is located adjacent to and northwest of Bud 
Henderson Road in Huntersville 

State: NC County/parish/borough: Mecklenburg City: Huntersville 
Center coordinates of site (lat/long in degree decimal format): 35.407583N, -80.9l0812W 
Universal Transverse Mercator: 
Name of nearest waterbody: UTs to Torrence Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba. North Carolina, South Carolina.(3050101) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Q: Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Q Office (Desk) Determination. Date: 
181 Field Determination. Date(s): February 25, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There &t~~~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subject to the ebb and flow of the tide. 
Q Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There !J;e "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. !J1dicate presence of waters of U.S. in review area (check all that apply): 1 

D TNW s, including territorial seas 
0 Wetlands adjacent to TNWs 
.[8:1 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
.1:8lJ Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
[] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
[] Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 950 linear feet: 4-6 width (ft) and/or acres. 
Wetlands: 0.126 acres. 

c. Limits (boundaries) of jurisdiction based on: ;E~i~~l~ij~;'~y:()~~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1]]1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

SECTION ill: CW A ANALYSIS 
A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing tbe appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: PieKList 
Drainage area: :Pitk.List 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly int() TN:o/· 
0 Tributary flows through ,f~~Ji,iList tributaries before entering TNW. 

Project waters are Pick LISt river miles from TNW. 
Project waters are PickList river miles from RPW. 
Project waters are fi~K~i~t aerial (straight) miles from TNW. 
Project waters are fj£k;lil§l; aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifYing, e.g., tributary a, which flows through the review area. to flow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: f!~){J;:~~t. 

Primary tributary substrate composition (check all that apply): 
0 Silts D Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ~l~!<i:Jdi~t 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: :m()i{:Li~~ 
Estimate average numbe~of flow events in review area/year: Rf~~~~~.t 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~~ck)j~st. Characteristics: 

Subsurface flow: J?i~kLi~f. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
D sediment deposition D multiple observed or predicted flow events 

0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
[J High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into.TNW 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~iCJ{List. Explain: 

Surface flow is: jli~~;f..iSt 
Characteristics: 

Subsurface flow: PickLi~i. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are mckLi~t river miles from TNW. 
Project watersare .. JPickl;i~ aerial (straight) miles from TNW. 
Flow is from: PiclfList. 
Estimate appr~~im~te location of wetland as within the pjct(List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check ali that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ric~ti$t 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of si~ificant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): , 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
00 TNWs: linear feet width (ft), Or, acres. 
I) Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
181 Tributaries ofTNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: Feature shows on USGS topographic map as a blue line stream. Professionals in the field 
observed flow levels and development of bed and bank structures in the stream, which are indicative of perennial 
waters. 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: Feature shows on USGS topographic map as a blue line stream. Professionals in the field observed flow 
levels and development ofbed and bank structures in the stream, which are indicative of intermittent waters. 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
181 Tributary waters: 950 linear feet4-6 width (ft). 
E] Other non-wetland waters: acres. 

IdentifY type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
[] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
[] Tributary waters: linear feet width (ft). 
[] Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

8See Footnote # 3. 
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4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[23 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

181: Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
Directly abutting an RPW: Areas of the site with contour crenulations were assessed in the field and determined not to 

contain all three parameters of a jurisdictional wetland or jurisdictional RPW indicators, based on field determinations applying the 
1987 Wetland Delineation Manual, Eastern Mountain and Piedmont Supplement, OHWM, and stream determination data forms. 

ffi Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.126 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
,0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one ofthe categories presented above ( 1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
[J which are or could be used for industrial purposes by industries in interstate commerce. 
[] Interstate isolated waters. Explain: 
[] Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
[[] Tributary waters: linear feet width (ft). 
I[) Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
[] Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
(]] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
EJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
. . D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 
0 Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
IJJ Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
fi2l Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
fill Lakes/ponds: acres. 
8 Other non-wetland waters: acres. List type of aquatic resource: 
[] Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
[] Lakes/ponds: acres. 
lli] Other non-wetland waters: acres. List type of aquatic resource: 
[] Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
f3l Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:. 
l8l Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[ZI Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

EJ Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
181 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
[ZI USGS 8 and 12 digit HUC maps. 

t8] U.S. Geological Survey map(s). Cite scale & quad name: NC-LAKE NORMAN SOUTH 
0 USDA Natural Resources Conservation Service Soil Survey. Citation: 
[1 National wetlands inventory map(s). Cite name: 
Q State/Local wetland inventory map(s): 
[J FEMAIFIRM maps: 

· EJ 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
181 Photographs: [ZI Aerial (Name & Date):UNK. 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): May 28, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Union Electric, SAW-2014-00291 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 3400 Mt Pleasant Rd., Mount Pleasant NC 28124 
State: NC County/parish/borough: Cabarrus City: Mount Pleasant 
Center coordinates of site (!at/long in degree decimal format): 35.370894N, -80.446365W 
Universal Transverse Mercator: 
Name of nearest water body: UT Dutch Buffalo Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Upper Pee Dee(Rocky, NC-SC 3040105) 
18] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
[J Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
t8J. Office (Desk) Determination. Date: May 28, 2014 
181 Field Determination. Date(s): Feburary 19, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There A[~~~~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

[] Waters subject to the ebb and flow of the tide. 
[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There A.J:~ "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

[] TNW s, including territorial seas 
0 Wetlands adjacent to TNWs 
[83 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
I2J Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
III Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
IJ] Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
II] Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 360 linear feet: 2 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~t~~jj~~¢4bypJ.IWJSfi 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

[] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

SECTION III: CWA ANALYSIS 
A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes ofthis form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ill.F. 
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identity TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section IJI.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the wat~rbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNW s that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pi(;k.List 
Drainage area: iPickList 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through ~lekLi~t tributaries before entering TNW. 

Project waters are Pick ~is~ river miles from TNW. 
Project waters are Pick List river miles from RPW. 
Project waters are Pi~kList aerial (straight) miles from TNW. 
Project waters are P~~)f)'.A~t aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~i~k:j:,ist. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: J.>~~k:j:,is! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~~ck:l,ist 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: 1,>~~~,~is~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~Jfk Li~i. Characteristics: 

Subsurface flow: Pick'l.iist. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence oflitter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

6
A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 

the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flo:w ;Relationship with Non-TNW: 
Flow is: P~~~'[;~~- Explain: 

Surface flow is: fl,gi(J;i$t 
Characteristics: 

Subsurface flow: 'fickList. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are ~iei(Lij~ river miles from TNW. 
Project watersare?i£~.l,'~~t aerial (straight) miles from TNW. 
Flow is from: PicKList. 
Estimate approxi~at~location of wetland as within the Pit:f<.~~J, floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Picl{.J4ist 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NW s, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity ofthe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to 1NWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
181 Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: : Feature shows on USGS topographic map as a blue line stream. Professionals in the field 
observed flow levels and development ofbed and bank structures in the stream, which are indicative of perennial 
waters. 

[ill Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
18] Tributary waters: 360 linear feet2width (ft). 
I2J Other non-wetland waters: O.IOSacres. 

IdentifY type(s) of waters: Pond. 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
11] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
LJ Tributary waters: linear feet width (ft). 
ffi Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 

8See Footnote # 3. 
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Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. "'etlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a INW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
[3 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a INW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
121 Demonstrate that impoundment was created from "waters of the U.S.," open water directly abutting to perennial stream. 
EJ Demonstrate that water meets the criteria for one of the categories presented above ( l-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPL Y): 10 

[} which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
1m Tributary waters: linear feet width (ft). 
[] Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
EJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
[] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

lliJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
[] Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
[l Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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0 Lakes/ponds: acres. 
0 Other non-wetland waters: 
0 Wetlands: acres. 

acres. List type of aquatic resource: 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
(g) Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:. 
181 Data sheets prepared/submitted by or on behalf ofthe applicant/consultant. 

~ Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
D U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

1:8] U.S. Geological Survey map(s). Cite scale & quad name: NC-Locust 
0 USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[81 Photographs: ~Aerial (Name & Date):UNK. 

or 0 Other (Name & Date): 
Ef Previous determination(s). File no. and date of response letter: 
[] Applicable/supporting case law: 
[J Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 10, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00401, Windsor Aughtry Co., Inc. I Drew Norwood 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Buncombe City: Arden 
Center coordinates of site (lat!long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.457293 N, -82.561462 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Avery Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 
181 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
EJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
181 Office (Desk) Determination. Date: 7-10-2014 
[] Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There &¢,~9 "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

0 Waters subject to the ebb and flow of the tide. 
[J Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There 1\t¢ "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

ill TNWs, including territorial seas 
[] Wetlands adjacent to TNWs 
if8l Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
[] Non-RPWs that flow directly or indirectly into TNWs 
1181 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
[J Wetlands adjacent to but not directly abutting RPW s that flow directly or indirectly into TNW s, 
BIJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Q] Impoundments of jurisdictional waters 
GJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 20 linear feet: width (ft) and/or acres. 
Wetlands: 0.01 acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~7,neJ{~~afiolll:\i~~u~~ and OHWM 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (checkif applicable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. Ifthe aquatic resource is a TNW, complete Section 
III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter oflaw. 

Ifthe waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section Ill.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Lis~ 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

inches 
inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through r!~~~~ tributaries before entering TNW. 

Project waters are lPi river miles from TNW. 
Project waters are Pi river miles from RPW. 
Project waters are ~ aerial (straight) miles from TNW. 
Project waters are PI .. aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: }>i~k)',jst. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: '_[>i~)t:[Jis~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: j:ijek,List 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: fic:k]:Js~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: PickLisi. Characteristics: ................................... 

Subsurface flow: }>ic){:Pis!. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
[B) High Tide Line indicated by: [] Mean High Water Mark indicated by: 

.. D oil or scum line along shore objects ... D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-l)lade discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ]?i~kl,;i$,t. Explain: 

Surface flow is: .J'i~~·1rll~t 
Characteristics: 

Subsurface flow: Jfj~kJ.i~~· Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pi~kL~~ river miles from TNW. 
Project waters are ·· isj aerial (straight) miles from TNW. 
Flow is from: Pf~ 
Estimate appr~~i~at~location of wetland as within the ~~l{~j~t floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: P:iclrl,;ist 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each ofthe following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and AdjacentWetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
IJ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
I2J Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Avery Creek is a blue line stream on the USGS topographic map, NC-Skyland Quad which in North Carolina means it 
flows more than 3 months out of the year making it a perennial stream. 

mJ Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
Ill Tributary waters: linear feet width (ft). 
llliE.J Other non-wetland waters: acres . 

. Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
l!J Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
IE.l Tributary waters: linear feet width (ft). 
[1 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[J Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



I8J Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
{] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
CJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
EI Demonstrate that impoundment was created from "waters ofthe U.S.," or 
IT] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Q Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

m which are or could be used by interstate or foreign travelers for recreational or other purposes. 
(]] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
rn which are or could be used for industrial purposes by industries in interstate commerce. 
B Interstate isolated waters. Explain: 
[l Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
IT] Tributary waters: linear feet width (ft). 
IT] Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
[l Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
(]) If potential wetlands were assessed within the review are~ these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
fill Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

[] Waters do riot meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
[] Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review are~ where. the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
[ff Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
[] Other non-wetland waters: acres. List type of aquatic resource: 
[] Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



[] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
II] Other non-wetland waters: acres. List type of aquatic resource: 
Q Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
t8l Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

IZI Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

GJ Data sheets prepared by the Corps: 
[] Corps navigable waters' study: 
[J U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: NC-Skyland. 
[] USDA Natural Resources Conservation Service Soil Survey. Citation: Buncombe County, NC 
[] National wetlands inventory map(s). Cite name: 
0' State/Local wetland inventory map(s): 
[] FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
[] Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 8, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00453, Piedmont Natural Gas I Attn.: Jim Kalish 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Gaston & Mecklenburg City: Montu Holly 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.31207 N, 80.99372 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT to Catawba River and Catawba River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba (03050101) 
121 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
El Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
121 Office (Desk) Determination. Date: July 8, 2014 
El Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

[] Waters subject to the ebb and flow of the tide. 
121 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: The Catawba River is Section 10 Water at the Mountain Island Lake dam in Mecklenburg County, NC. 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There At~ "waters of the US." within Clean Water Act (CWA)jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

I8J TNWs, including territorial seas 
IT] Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
ffi] Non-RPWs that flow directly or indirectly into TNWs 
II] Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
tJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
IJ Impoundments of jurisdictional waters 
[] Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 700 linear feet: 5-400 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: EstabliS~~byO:Ei,WM~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: Catawba River. 
Summarize rationale supporting determination: Large watershed, waterway can and has and does support navigation of non­

motorized and motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is 1\0t required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through ri~].;J-~~~ tributaries before entering TNW. 

Project waters are 
Project waters are · 'river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: :f~ck:f..~~t. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: }'ickList 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick )3$t 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: PiC~.;~tS~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: :fiek.tlS:t. Characteristics: 

Subsurface flow: ]),~cii'J..;is~. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
D High Tide Line indicated by: EIJ Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6 
A natural or man-made discontinuity io the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 

OHWM has been removed by development or agricultural practices). Where there is a break io the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: jl;'~clfJ.is.~- Explain: 

Surface flow is: fici\;J..,i$t 
Characteristics: 

Subsurface flow: ~i~&~i~f. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship} to 1NW 
Project wetlands are· . . {jt,~! river miles from TNW. 
Project waters are ~isf, aerial (straight) miles from TNW. 
Flow is from: 
Estimate approximate location of wetland as within the fi£~J.-!S.~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
Identif'y specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~~If:~~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specif'y the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
cgJ TNWs: 400 linear feet 400 width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
12! Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: UT to Catawba River exhibits indicators of ordinary high water marks (OHWM) including developed bed and 
bank, scour, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter 
washed away. Perennial flow has been observed by Permittee's Agent representatives during numerous visits to the project 
site. 

J21 Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
cgJ Tributary waters: 300 linear feet 5 width (ft). 
Q Other non-wetland waters: acres. 

Identifytype(s) ofwaters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
[] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
@] Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[l Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictionaL Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
•fiJ. Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL Data supporting this conclusion is 
provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
ffi Demonstrate that impoundment was created from "waters of the U.S.," or 
@I Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
{i Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

EJ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
III from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
[J Interstate isolated waters. Explain: 
(] Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
[1 Tributary waters: linear feet width (ft). 
l[j Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
I] Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
IJI If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
[] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

lil Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
I[] Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
E] Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
1]1 Lakes/ponds: acres. 
[] Other non-wetland waters: acres. List type of aquatic resource: 
[] Wetlands: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
ffi Data sheets prepared/submitted by or on behalf of the applicant/consultant 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
EJ Corps navigable waters' study: 
[J U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

IZJ U.S. Geological Survey map(s). Cite scale & quad name: Mount Holly. 
[8J USDA Natural Resources Conservation Service Soil Survey. Citation: Gaston & Mecklenburg County, NC 
0 National wetlands inventory map(s). Cite name: 
[] State/Local wetland inventory map(s): 
[] FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 

D
E].... Previous determination(s). File no. and date of response letter: 

Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
[] Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 17,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00717, Happy Queen 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Haywood City: Waynesville 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.569012 N, 83.034761 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT to Beantown Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Pigeon River 
Name of watershed or Hydrologic Unit Code (HUC): Pigeon (06010106) 
l8l Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
[J Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
t8J. Office (Desk) Determination. Date: July 17,2014 
l8l Field Determination. Date(s): May 23,2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~pq "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required) 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

There Aie "waters of the US." within Clean Water Act (CWA)jurisdiction (as defined by 33 CFR part 328) in the review area. [Required) 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNW s, including territorial seas 
0 Wetlands adjacent to TNWs 
181 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
I.J] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
[] Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
E] Impoundments of jurisdictional waters 
[l] Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 84linear feet: 1-2 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: E$tiijitisJ~'bj<Q~J 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

[3 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
ill.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively ' 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNW s that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: Pickj;,iSt 
Drainage area: ~j~!f:,Xdl$~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pi~~'t!~~ tributaries before entering TNW. 

Project waters are ~~~J[I:,)Sf; river miles from TNW. 
Project waters are ~~~~:1:JJ~~~ river miles from RPW. 
Project waters are ~i~Rt~~~ aerial (straight) miles from TNW. 
Project waters are ,Pi~J{LIS;~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-m;de). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifYing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: .. feet 
Average side slopes: Pi~k~i~t. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ~!C:~!:iis~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: :f>i~k;!f}i$t 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: f:i~):,~t 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~(~]ii):.i~{. Characteristics: 

Subsurface flow: Pi~kl,;i~t. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 

.. ... 0 sbgly:ing .. ........ . .... 0 the presence ofwrackline 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
[]I High Tide Line indicated by: [) Mean High Water Mark indicated by: 

..... 0 oil or scum line along shore objects . 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-1NW: 
Flow is: ~!~~:Li~t. Explain: 

Surface flow is: ~!£~,t~t 
Characteristics: 

Subsurface flow: :Pitk.List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-1NW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Proximity (Relationship) to 1NW 
Project wetlands are~kkl:,~s~ river miles from TNW. 
Project waters are JtickLi$1: aerial (straight) miles from 1NW. 
Flow is from: Pic;kLiSt. 
Estimate approximate location of wetland as within the ij'lfttLi~f, floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: fci~~ii!;i,sJ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
[] TNWs: linear feet width (ft), Or, acres. 
CJ Wetlands adjacent to TNWs: acres. 

~ RPW sthat flow directly or indirectl-y intol'NWs..... . ....................... --
121 Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: UT to Bean town Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and 
bank, scour, destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. UT to Beantown 
Creek is depicted as a stream on the most current Natural Resource Conservation Service Soil Survey for Haywood County. 
Perennial flow has been observed by Corps representatives during several visits to the Waynesville, North Carolina 
vicinity. 

{[} Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
fii)] Tributary waters: 84linear feet 1-2 width (ft). 
0 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
[] W aterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
I] Tributary waters: linear feet width (ft). 
I:Zl Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote # 3 . 



0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Q Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: ·acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
[J Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
JO Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE. USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

[g which are or could be used by interstate or foreign travelers for recreational or other purposes. 
ill from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
l[J Interstate isolated waters. Explain: 
I[] Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
L] Tributary waters: linear feet width (ft). 
[] Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
[J Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
ffif If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
[ill Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

[] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
IJ] Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
f3J Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
[] Lakes/ponds: acres. 
[] Other non-wetland waters: acres. List type of aquatic resource: 
[] Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
[] Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
Q; Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
I2J. Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
EJ Corps navigable waters' study: 
EJ U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

l2i:f U.S. Geological Survey map(s). Cite scale & quad name: Dellwood. 
I2J. USDA Natural Resources Conservation Service Soil Survey. Citation: Haywood County, NC 
[] National wetlands inventory map(s). Cite name: 
[] State/Local wetland inventory map(s): 
Q FEMA/FIRM maps: 
ITI 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
III Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
[:] Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Anny Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 15, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00742, City ofHkkory I Attn.: RkkPatton 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Catawba City: Hickory 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.79169 N, 81.28426 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Snow Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba (03050101) 
[8l Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
!21 Office (Desk) Determination. Date: July 15,2014 
IJ8 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There A:reno "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

0 Waters subject to the ebb and flow of the tide. 
LJ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There A:l"~ "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNW s, including territorial seas 
0 Wetlands adjacent to TNWs 
f2l Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
[] Wetlands adjacent to but not directly abutting RPW s that flow directly or indirectly into TNW s 
[] Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
[] Impoundments of jurisdictional waters 
IJ8 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 300 linear feet: 24 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: :fil~~~~~~~ ~ypll\YlV[~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a 1NW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section Ill.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNW s that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: :PkkLi~t 
Drainage area: ''~!~~,Jti~t 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through fick JAst tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are t river miles from RPW. 
Project waters are tst aerial (straight) miles from TNW. 
Project waters are :P;'ck;.J4~t aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top ofbank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ]:>i¢kList. 

Primary tributary substrate composition (check all that apply): 
D Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Ei~kl,>is~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: :Pitk:LiSt 
Estimate average number of fl~w events in review area/year: ~i~k~is! 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ):'~c~'LiR. Characteristics: 

Subsurface flow: PiCk J:,ist. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
[] High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects . D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural pr11ctices). Where there is a break in the OHWM that is uurelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: 'Pi~!{t~~· Explain: 

Surface flow is: ~ck'ft~~ 
Characteristics: 

Subsurface flow: j:iickLlst. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relations~ip) to .TNW 
Project wetlands are :fie]{ Lis~ river miles from TNW. 
Project waters are ~i.~ki.,ist aerial (straight) miles from TNW. 
Flow is from: P~ck Ljs~. 
Estimate appro~im~t~ location of wetland as within the J:>is~ii~t floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: )>'i~kLi# 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: ' 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs . 
. IEJ Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Snow Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank, scour, 
presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, 
leaf litter washed away. Snow Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Bethlehem and 
the most current Natural Resource Conservation Service Soil Survey fer Catawba County. Solid blue line features on these 
mapping conventions typically represent perennial st~eams. 

Q Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~· Tributary waters: 300 linear feet 24 width (ft). 
0' Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
0' Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
ID[) Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
. 0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 

8See Footnote# 3. 



directly abutting an RPW: 

10 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres . 

. 5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
fZl Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they irre adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
OJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Q Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
[;] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
[J which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
[] Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
lJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

liD Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
IIJ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
[] Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
E] Lakes/ponds: acres. 
R Other non-wetland waters: acres. List type of aquatic resource: 
8] Wetlands: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
EJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

1?:$1 U.S. Geological Survey map(s). Cite scale & quad name: Bethlehem. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Catawba County, NC 
Cl National wetlands inventory map(s). Cite name: 
[] State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
Di Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 8, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2014-00803, Duke Energy Lake Services I Attn.: Travis Sinclair 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Jackson City: Tuckasegee 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.2436 N, 83.0643 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Bear Creek Lake (East Fork Tuckasegee River) 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Bear Creek Lake (East Fork Tuckasegee River) 
Name of watershed or Hydrologic Unit Code (HUC): Tuckasegee (06010203) 
l&JI Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
[] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
l8J Office (Desk) Determination. Date: July 8, 2014 
I]] Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There&~,,~~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

[] Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There .A.i;¢ "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

121 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[) Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
[] Non-RPWs that flow directly or indirectly into TNWs 
[] Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
[] Impoundments of jurisdictional waters 
[] Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or 50 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ]!j~f4b);ij;J'Jiiy QJ}Wlij; 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

Q Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections ID.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: Bear Creek Lake (East Fork Tuckasegee River). 
Summarize rationale supporting determination: Large watershed, waterway can and has and does support navigation of non­

motorized and motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexns evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: PiclrList 
Drainage area: 'PitJ£Lis~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through :Ji'!~~··~~~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are .. . ...... river miles from RPW. 
Project waters are 't,t~tk List aerial (straight) miles from TNW. 
Project waters are if~~!<,],;~~~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, aod erosional features generally aod in the arid West. 
5 Flow route cao be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~(;ii,;J::i!~~ 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pictl.!i$t 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: J)i~kLi~f 
Estimate average number of flow events in review area/year: PickJ.li~t 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: PiekLis~. Characteristics: 

Subsurface flow: j:iifk..List. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaflitter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
r3 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6A natural or man-made discontinuity in 1he OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where 1here is a break in 1he OHWM 1hat is unrelated to 1he waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below 1he break. 
7Ibid. 



0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Jllm': Relationship with Non-TNW: 
Flow is: ?~l;l,(!-:'i§~. Explain: 

Surface flow is: ?i~KList 
Characteristics: 

Subsurface flow: ~i~f(List. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

Proximitv (Relationship) to 1NW 
Project wetlands are fi¢ · river miles from TNW. 
Project waters are }>i.ck aerial (straight) miles from TNW. 
Flow is from: Piek:L~t. 
Estimate appro:iii;i~t~iocation of wetland as within the fl,~~1~ist floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: :t,l~M\~~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
£8) TNWs: linear feet width (ft), Or, 50 acres. 
[]Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNws. 
E1 Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: 
[] Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
E] Tributary waters: linear feet width (ft). 
E] Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

ldentizytype(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
E1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



GJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
[) Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
l2J Demonstrate that impoundment was created from "waters ofthe U.S.," 

Bear Creek Lake was formed by the impoundment of the East Fork of the Tuckasegee River, a TNW at the project location 
and a blue line feature on the U.S.G.S. topographic map. 

Q Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
GJ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
AI_,L THAT APPLY): 10 

121 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
[] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
[] which are or could be used for industrial purposes by industries in interstate commerce. 
E1 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
[3 Tributary waters: linear feet width (ft). 
GJ. Other non-wetland waters: acres. 

ldentizy type(s) of waters: 
[] Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
[J If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
IJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

GJ Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

[] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
GJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
121 Lakes/ponds: acres. 
E] Other non-wetland waters: acres. List type of aquatic resource: 
[5I Wetlands: acres. 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described iu the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
[J Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

1:8] U.S. Geological Survey map(s). Cite scale & quad name: Big Ridge. 
t8J USDA Natural Resources Conservation Service Soil Survey. Citation: Jackson County, NC 
[J National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
IIJ Photographs: D Aerial (Name & Date): 

or 0 Other (Name & Date): 
L] Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
EJ Applicable/supporting scientific literature: 
I:I] Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 17,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2014-00837, Benjamin Chad Ray 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parishJborough: Macon City: Otto 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.092486 N, 83.398243 W 
Universal Transverse Mercator: 
Name of nearest waterbody: UT to Hoglot Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) 
(gl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. ;REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[g} Office (Desk) Determination. Date: July 17,2014 
[g} Field Determination. Date(s): May 27, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Ari~~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required] 

[J Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Afe "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
@ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacentto but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
12] Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 180 linear feet: 1-2 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Esti,;~Jis~ed byci!JWl\{0 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

[J Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNW s that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through ~i~~List tributaries before entering TNW. 

Project waters are f:icii.,ii river miles from TNW. 
Project waters are [l:>ic~;;ItJSi; river miles from RPW. 
Project waters are f!i~!{.~iS( aerial (straight) miles from TNW. 
Project waters are :£>1.ckl;:is~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~ie~qst. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Pi~I,<;I,is~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: ii~k::L~t 
Estimate average numbe; offlow events in review area/year: :f>ic~l,~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ,l>~~~t~#. Characteristics: 

Subsurface flow: PickList. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0: High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

D oil or scum line along shore objects .. D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flo\V~elationship with Non-TNW: 
Flow is: iJ'i~kJ:..Ist. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: ~ic~_J_,ist. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are ,Piek!-ist river miles from TNW. 
Project waters are Pic.k;I:;i~t ~erial (straight) miles from TNW. 
Flow is from: ~itk. List. 
Estimate approximate location of wetland as within the Ple.k:l.Jist floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ,Pic~i[is:f 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 
Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. 
For each ofthe following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 



tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 1NWs, or to 

reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination. with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and'AdjacentWetlands. Check all that apply and provide size estimates in review area: 
D rnw s: linear feet 
IJ Wetlands adjacent to 1NWs: 

width (ft), Or, acres. 
acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[gl Tributaries of1NWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 

is perennial: UT to Hoglot Branch exhibits indicators of ordinary high water marks (OHWM) including developed bed and 
bank, scour, presence of litter and debris, destruction ofterrestrial vegetation, sediment sorting and deposition, leaf litter 
washed away. UT to Hoglot Branch is depicted as a stream in the most current Natural Resource Conservation Service Soil 
Survey for Macon County. Perennial flow has been observed by Corps representatives during numerous visits to the Otto, 
North Carolina vicinity. 

0 Tributaries of 1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 180 linear feet 1-2 width (ft). 
[] Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
[]. Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant nexus with a 1NW is 

jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
[] Tributary waters: linear feet width (ft). 
(ZI Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

'See Footnote# 3. 



1]. Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
(] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY): 10 

o; which are or could be used by interstate or foreign travelers for recreational or other purposes. 
!}] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
IJ] which are or could be used for industrial purposes by industries in interstate commerce. 
[il Interstate isolated waters. Explain: 
[!I Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
EJ Tributary waters: linear feet width (ft). 
III Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
[]} Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
UJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
[lj Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

[iiJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
fiil Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
[]) Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
IJj] Lakes/ponds: acres. 
[J Other non-wetland waters: acres. List type of aquatic resource: 
IJj Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



------ ~-------

0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0' Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
I8J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[l Data sheets prepared/submitted by or on behalf of the applicant/consultant 
~ 0 Office concurs with data sheets/delineation report. 

0 Office does not concur with data sheets/delineation report. 
0' Data sheets prepared by the Corps: 
[J Corps navigable waters' study: 
Ql U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

tEf U.S. Geological Survey map(s). Cite scale & quad name: Prentiss. 
(gl USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC 
[] National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[] Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
[] Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
II] Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



 

 

 

 

 
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 7/15/2014    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER:SAW-2014-00838, Charlotte Douglass International Airport, Proposed 
Terminal Apron West        
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION: The project review area is located within the Charlotte Douglas 
International Airport Property, south of Old Dowd Road, and on the northern section of the Airport property.  The Review area for this 
determination is shown on the attached map.  

State:NC   County/parish/borough: Mecklenburg  City: Charlotte 
Center coordinates of site (lat/long in degree decimal format):  Lat. 35.2235173° N, Long. -80.9441649° W.  
           Universal Transverse Mercator:       
Name of nearest waterbody: Coffee Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Lower Catawba 
Name of watershed or Hydrologic Unit Code (HUC): 3050103 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 

D.    REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
 Office (Desk) Determination.  Date:          
 Field Determination.  Date(s): 7/8/2014 

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are no “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:      linear feet:      width (ft) and/or       acres.  
  Wetlands:       acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Pick List 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined 
to be not jurisdictional.  Explain: A ditch feature is located on site, however based on review of USGS, the ditch is situated within 
what would have been a upland ridge area prior to the development of the airport. The ditch lacked evidence of relatively permanent 
flow, specifically it lacked persistent water at bottom and sorting, there is an absence of aquatic life, lack of sinuosity and poorly 
defined bank.  Therefore the feature is considered a non-jurisdictional ditch created in uplands that only transports stormwater 
flows.   
 
 
SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 
 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  



 

 

 

 

  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
           water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 

                                                 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

    other (list): 
  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  
 
 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  



 

 

 

 

 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
  
 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 



 

 

 

 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   
                        Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet     width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
  
 
Identify water body and summarize rationale supporting determination:      . 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
          Other: (explain, if not covered above): A non-jurisdictional upland ditch that lacks relatively permanent flow is located within 
the review area. 
 

 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

            Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name:NC-CHARLOTTE WEST. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:Soils map and Simsuite. 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):2010.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):Observations from site visit. 

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 





































APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngineers 

This form should be completed by following the instructions provided in Section IV ofthe JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 24, 2014 

R DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00878, Chistopher G. & SandraB 
Duncan 

C. PROJECT LOCATION AND BACKGROUND INFORMATION:.): The project is located at 1291 Battle 
CreekRd 

State: NC County/parish/borough: Henderson City: Horse Shoe 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.33N,-
82.5491W 
Universal Transverse Mercator: 
N arne of nearest water body: Battle Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad. North Carolina, Tennessee, 6010105 
18] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
B Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
18] Office (Desk) Determination. Date: June 24, 2014 
D. Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There:<\~~}!~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

[I Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Afe "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

B TNWs, including territorial seas 
1m]) Wetlands adjacent to TNWs 
[81 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
12) Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
III Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
III Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 40 linear feet: 2 width (ft) and/or acres. 
Wetlands: 0.01 acres. 

c. Limits (boundaries) of jurisdiction based on: :E~f~~j~ji'ij)i!)H;W~ 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III. B. I for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: J'>iil('L~~ 
Drainage area: [PiCk List 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly intornw. 
D Tributary flows through Pic~ Lis~ tributaries before entering TNW. 

Project waters are 
Project waters are ist river miles from RPW. 
Project waters are Li~ aerial (straight) miles from TNW. 
Project waters are ... 1,!1$~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

3 Supporting documentation is presented in Section III.F. 
· 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~s~I:~st. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: t'i~~'1~~t 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: l;'it~lLi$t 
Estimate average numb~~ of flow events in review area/year: t~~!t·Jd~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: J'J~~l.ist· Characteristics: 

Subsurface flow: fi~~Lisl Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence oflitter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that 

D High Tide Line indicated by: [J 
D oil or scum line along shore objects 
D fme shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: fi~k):;~f Explain: 

Surface flow is: 'Pie~ LiM 
Characteristics: 

Subsurface flow: fickJ,ist. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximitv (Relationship} to TNW 
Project wetlands are kLiSt, river miles from TNW. 
Project waters are .. List aerial (straight) miles from TNW. 
Flow is from: Pitk · 
Estimate appr~~j~~te location of wetland as within the .f~~k~ist floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identity specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: fi~i!;~ist 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNW s, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
JJ] TNWs: linear feet width (ft), Or, acres. 
(]Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
>]21 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

[ill]j Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 40 linear feet 2 width (ft). 
Q Other non-wetland waters: acres. 

Identify type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
[] Water body that is not a 1NW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant 

nexus with a 1NW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
[] Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
{8) Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

181 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Q Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
[i] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
[] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
[] Demonstrate that water is isolated with a nexus to commerce (see E below). · 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
J.NCLUDINGANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

[] which are or could be used by interstate or foreign travelers for recreational or other purposes. 
[J from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
[] which are or could be used for industrial purposes by industries in interstate commerce. 
[] Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
[1 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
[] Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

liEJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
Gil Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
OJ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
III Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
[] Lakes/ponds: acres. 
[] Other non-wetland waters: acres. List type of aquatic resource: 
In Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
III Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
III Other non-wetland waters: acres. List type of aquatic resource: 
III Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
181 Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant: 
f8l Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

1:8] Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

I] Data sheets prepared by the Corps: 
I] Corps navigable waters' study: 
[J U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

@ U.S. Geological Survey map(s). Cite scale & quad name:NC- Horse Shoe. 
EJ USDA Natural Resources Conservation Service Soil Survey. Citation: 
III National wetlands inventory map(s). Cite name: 
IJI] State/Local wetland inventory map(s): 
[II FEMA/FIRM maps: 
[[} l 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
IIJ Photographs: D Aerial (Name & Date): 

orO Other (Name & Date): 
I]' Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
01 Applicable/supporting scientific literature: 
Q1 Other information (please specizy): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): f 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: s /} {/· /( G- II ) S'j! w 2 0 I 'I - 0 (J ~ 

{)t!COO.t:-L ;,~ff f?.I:S!iJ.E!V/1/tL 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State:North Carolina County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (!at/long in degree decimal fonnat): Lat. 035.200715° N, Long. 080.511336° W. 

Universal Transverse Mercator: 
Name of nearest waterbody: UT to Long Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): 03050103 
0 Check if map/diagram ofreview area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
0 Field Determination. Date(s): 

SECTION IT: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Pick List "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required) 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
1Z1 Relatively pennanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
1Zl Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 124linear feet: 3width (ft) and/or 0.009 acres. 
Wetlands: 0.011 acres. 

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
'For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section 111.0.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and otisite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 1670square miles 
Drainage area: 28 acres 
Average annual rainfall: 42.81 inches 
Average annual snowfall: 6.4 inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
~ Tributary flows through 2 tributaries before entering TNW. 

Project waters are 10-15 river miles from TNW. 
Project waters are 1 (or less) river miles from RPW. 
Project waters are 1~2 aerial (straight) miles from TNW. 
Project waters are 1 (Qr less) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: UT to Long Creek. Long Creek to Catawba River. 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: ~Natural 

D Artificial (man-made). Explain: 
~ Manipulated (man-altered). Explain: 

Tributary properties with respect to top ofbank (estimate): 
Average width: 3 feet 
Average depth: 4 feet 
Average side slopes: 2:1. 

Primary tributary substrate composition (check all that apply): 
~Silts ~Sands 
D Cobbles D Gravel 
D Bedrock ~Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: few. 
Tributary geometry: Meandering 
Tributary gradient (approximate average slope): 5% 

(c) Flow: 
Tributary provides for: Intermittent but not seasonal flow 
Estimate average number of flow events in review area/year: 6"10 

Describe flow regime: intermittent. 
Other information on duration and volume: 

Surface flow is: Discrete and confined. Characteristics: 

Subsurface flow: Unknown. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
~ Bed and banks 
~ OHWM6 (check all indicators that apply): 

D Concrete 
0Muck 

Explain: stable. 

D clear, natural line impressed on the banlc ~ the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
~ leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: water clean. 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows nnderground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
~ Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size:O.Ollacres 
Wetland type. Explain:herbaceous- Carex, Juncus, Polygonum. 
Wetland quality. Explain:Fair-the result of flow from a storrnwater pond. 

Project wetlands cross or serve as state boundaries. Explain: no state line near wetland. 

(b) General Flow Relationship with Non-TNW: 
Flow is: Intermittent flow. Explain: Wetland does not have saturation throughout growing season. 

Surface flow is: Cp11fined 
Characteristics: No apparent flow during growing season. 

Subsurface flow: Unknown:. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
~ Not directly abutting 
~ Discrete wetland hydrologic cmmection. Explain: stream downstream off property. 
D Ecological connection. Explain: 
D Separated by benn/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are 10-15 river miles from TNW. 
Project waters are 5~10 aerial (straight) miles from TNW. 
Flow is from: Wf.\tlandto navigable waters. 
Estimate approximate location of wetland as within the 500-yearor greater floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: unknown. 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
~ Vegetation type/percent cover. Explain: 
~ Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
~ Aquatic/wildlife diversity. Explain findings:observed during the winter but assumed frogs, salamanders, etc. 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: 1 
Approximately ( 0.011) acres in total are being considered in the cumulative analysis. 



For each wetland, specifY the following: 

Directly abuts? (Y /N) 

N 
Size (in acres) 
0.011 

Directly abuts? (Y /N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: aquatic life habitat, water quality. 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNW s, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
181 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
[gl Tributary waters: 124 linear feet3width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
I2SI Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: O.Ollacres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

'See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): · 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
t2] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:wetland sketch. 
t2] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

t2] U.S. Geological Survey map(s). Cite scale & quad name: 
t2] USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: site contains one jurisdictional wetland and one intermittent stream. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 1, 2014    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00915, USDA – Forest Service / Attn.: Kristin Bail        
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:  

State: NC  County/parish/borough: Cherokee  City: Murphy 
Center coordinates of site (lat/long in degree decimal format):  Latitude & Longitude in Decimal Degrees: 35.078361 N, 84.030156 W 
Universal Transverse Mercator:       
Name of nearest waterbody: UT to Hiwassee River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hiwassee River  
Name of watershed or Hydrologic Unit Code (HUC): Hiwassee (06020002) 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a different JD 

form.     
 
D.    REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:          
 Field Determination.  Date(s): May 28, 2014 

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters: 2000 linear feet: 3-4width (ft) and/or       acres.  
  Wetlands:       acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   
 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete Section 
III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 and Section 
III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 

whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters” 

(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 

regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



  Primary tributary substrate composition (check all that apply): 
   Silts   Sands     Concrete   

   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events   
          water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  Explain: 
     . 

         Identify specific pollutants, if known:      .  
 
 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
       
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 
etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
  
 For each wetland, specify the following: 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                 

       
  Summarize overall biological, chemical and physical functions being performed:      . 

 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.  
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and 
its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands.  It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  



• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 
integrity of the TNW?   

 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain findings 

of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.  

Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 

absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D:      . 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 

APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet      width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary 
is perennial: UT to Hiwassee River exhibits indicators of ordinary high water marks (OHWM) including developed bed and 
bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and 
deposition, leaf litter washed away.  UT to Hiwassee River is depicted as a solid blue line on the USGS 7.5 minute quadrangle 
map Murphy and the most current Natural Resource Conservation Service Soil Survey for Cherokee County.  Solid blue line 
features on these mapping conventions typically represent perennial streams.  Perennial flow has been observed by Corps 
representatives during numerous visits to the Murphy, North Carolina vicinity.      

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.  
Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows seasonally:      . 

 
                        Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters: 2000 linear feet 3-4 width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet      width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  

 

                                                 
8See Footnote # 3.   



6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   
  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 
provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 

OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet      width (ft).     
   Other non-wetland waters:     acres.   

    Identify type(s) of waters:     . 
   Wetlands:     acres.   

 
F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 

presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a 
finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and 

requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

                                                 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: Murphy. 
 USDA Natural Resources Conservation Service Soil Survey. Citation: Cherokee County, NC      . 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):     .  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
  

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 
 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 2, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SA W-2014-00953, Paul Adkins 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located at 20613 
Lagoona Drive, Cornelius 

State: NC County/parish/borough: Mecklenburg City: Cornelius 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.484158,-
80.903937 
Universal Transverse Mercator: 
N arne of nearest water body: Lake Norman 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba Watershed, Santee Basin, HUC: 03050101 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
!) Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
I:8J• Office (Desk) Determination. Date: July 2, 2014 
!) Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~~g "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

fl Waters subject to the ebb and flow of the tide. 
il Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

!!]" TNWs, including territorial seas 
jE Wetlands adjacent to TNWs · 
{83' Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
EJa Non-RPWs that flow directly or indirectly into TNWs 
~lEi!]; Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
EJa Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
llEi!l. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
[8] Impoundments of jurisdictional waters 
!) Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or 0.018 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: :Jri~JiJilj'~jlj[§~Q~M~ 
Elevation of established OHWM (if known): 

2. ;Non-regulated waters/wetlands (check if applicable):3 

(§ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into 1NW. 
0 Tributary flows through i(~~~ii tributaries before entering TNW. 

Project waters are -river miles from 1NW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 

~~~~:g~ ~id:t~~o es: pf~i~[List. g p ...•.••........•............ 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ~~~~1:~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: l'J~i}l!i~j 
Estimate average numb~;·~Tiio~ events in review area/year: ~~ifi!:t~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: f,~k;fjfsl. Characteristics: 

Subsurface flow: ~l[jlJg. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

0 other (list): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

[mJ High Tide Line indicated by: EJ: 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 

6
A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 

underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Fl?wRelationship with Non-TNW: 
Flow is: [C!£~)}j§j. Explain: 

Surface flow is: !i~Ji;~f.!~ 
Characteristics: 

Subsurface flow: if!.~I[J;j!. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: (j£~1Ii~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, bas more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. · 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that bas no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Iii TNWs: linear feet width (ft), Or, acres. 
ll!l Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
l8lJ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: Features show on USGS topographic map as a blue line stream. Professionals in the field 
observed flow levels and development of bed and bank structures in the stream, which are indicative of perennial 
waters. 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[1 Tributary waters: linear feet width (ft). 
E2J. Other non-wetland waters: 0.018acres. 

IdentifY type(s) of waters: Lake. 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
I;]• Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

8See Footnote # 3. 



Emi Tributary waters: linear feet width (ft). 
8], Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
iji Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
, . . Emi Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

1,[1 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
iJ3, Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
.~ Demonstrate that impoundment was created from "waters of the U.S.," or 
t8J: Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
.Em Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
~CLUDING ANY SUCH WATERS (CHECK ALL THAT APPL¥): 10 

m which are or could be used by interstate or foreign travelers for recreational or other purposes. 
EJ: from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
IE] which are or could be used for industrial purposes by industries in interstate commerce. 
!iii). Interstate isolated waters. Explain: 
m:f Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
I'Eovide estimates for jurisdictional waters in the review area (check all that apply): 
mJ Tributary waters: linear feet width (ft). 
f!aJ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
liJl Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
EJ. If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
[i1] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

IEJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



[ill] Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
jjB Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
{ill] Lakes/ponds: acres. 
E.]! Other non-wetland waters: acres. List type of aquatic resource: 
ID· Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
jjB Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
El! Lakes/ponds: acres. 
E3 Other non-wetland waters: acres. List type of aquatic resource: 
E1!!1 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
181 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
EJ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

m ~~~~:~:~i~~~~~~:~e~~ ~~~~~rps: 
[1 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8)' U.S. Geological Survey map(s). Cite scale & quad name:NC-Lake Norman South. 
iJ' USDA Natural Resources Conservation Service Soil Survey. Citation: 
·EJ· National wetlands inventory map(s). Cite name: 

~ ~~~~~~:::inventory map(s): 

Fi 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
1&IJ Photographs: [8J Aerial (Name & Date):Unk 

or 0 Other (Name & Date): 
~.r.;: .••.... ! Previous deterrnination(s). File no. and date of response letter: 
L..:;;J Applicable/supporting case law: 
E] Applicable/supporting scientific literature: 
ffi Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 2, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00954, DavidsonCollege, John 
Christian 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located at Davidson 
College off of Baker Drive, Davidson 

State: NC County/parish/borough: Mecklenburg City: Davidson 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.50099N, -
80.83807W 
Universal Transverse Mercator: 
Name of nearest water body: South Prong West Branch Rocky River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Rocky. North Carolina, South Carolina. 3040105 
•J81 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
.fill Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. ~EVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
181 Office (Desk) Determination. Date: July 2, 2014 
1!11, Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the re-view area. [Required] 

IE Waters subject to the ebb and flow of the tide. 
fill Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence ofwaters of U.S. in review area (check all that apply): 1 

mll). TNWs, including territorial seas 
mll) Wetlands adjacent to TNWs 
181 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
I!] Non-RPWs that flow directly or indirectly into TNWs 
![] Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
[] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Iii Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
00' Impoundments of jurisdictional waters 
iJI Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 114linear feet: 10 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~!l~!IJ~'~{{;§~j;;Q~M;ij 
Elevation of established OHWM (if known): 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



2. Non-regulated waters/wetlands (check if applicable):3 

EJ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a 'tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly int,o T'N,\V· 
D Tributary flows through ~~~~~j tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are ae\ial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

3 Supporting documentation is presented in Section III.F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: . f~~~ 
Average side slopes: ~1£:1!~~~~· 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles 0 Gravel 
D Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: Ci'&fl)!lfl 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: l!~if~i§] 
Estimate average number of flow events in review area/year: !!!~IJJ:if~i, 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: !Rt~l!fsl. Characteristics: 

Subsurface flow: If~~~~~~- Explain fmdings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

plant community 
0 water staining 0 abrupt change in 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

00 High Tide Line indicated by: iJ 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

5 
Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 

TNW. 
6
A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 

underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Fl~w Relationship with Non-TNW: 
Flow is: [CJj;'ji;~iil. Explain: 

Surface flow is: Riltllls~ 
""""~"'i'""''d"~'="" 

Characteristics: 

Subsurface flow: ll~.~h~!i. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the ~~~.IJ;Jf~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~I,~~';.[;fi~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, basep on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
1!§1! TNWs: linear feet width (ft), Or, acres. 
jj Wetlands adjacent to TNWs: acres. 

that flow directly or indirectly into TNWs. 
!Ji~~~~~~~~f~~]~ Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 114 linear feet 10 width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
IE. Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
ill Tributary waters: linear feet width (ft). 
IE9. Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
til Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

til Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

IiJ. Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
8 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 
. . are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 

Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
IiJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

}\s a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
l!iJ Demonstrate that impoundment was created from "waters of the U.S.," or 
W Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
&\1 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
!NCLUDINGANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

Jil which are or could be used by interstate or foreign travelers for recreational or other purposes. 
ill from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
IE which are or could be used for industrial purposes by industries in interstate commerce. 
ill Interstate isolated waters. Explain: . 
Jil Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
IIi Tributary waters: linear feet width (ft). 
jj). Other non-wetland waters: acres. 

Identify type(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
m;J' Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
[ij Lakes/ponds: acres. 
mE)• Other non-wetland waters: acres. List type of aquatic resource: 
[[{ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
[[{ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Ill Lakes/ponds: acres. 
Ill Other non-wetland waters: acres. List type of aquatic resource: 
.[ij Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
£831 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
181 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 
~ ~ Office concurs with data sheets/delineation report. 

0 Office does not concur with data sheets/delineation report. 

l.>.:.·~·!···;·'.i g~~:~:~i~~~~~::~e~~ ~~~~rps: 
~;;;;~ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

£83 U.S. Geological Survey map(s). Cite scale & quad name:NC-Mooresville. 

~.:.:.~.·.;.'.·... USDA Natural Resources Conservation Service Soil Survey. Citation: 
~ National wetlands inventory map(s). Cite name: 
IEJ. State/Local wetland inventory map(s): 

li r~==;~~:~ Elevation is: (National Geodectic Vertical Datum of 1929) 
fi§J' Photographs: ~Aerial (Name & Date):UNK. 

or 0 Other (Name & Date): 
(!] Previous determination(s). File no. and date of response letter: 
[[{ Applicable/supporting case law: 
fiE} Applicable/supporting scientific literature: 
f.9] Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 2, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00955, Kevin Addison 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located at is located at 
21434 Country Club Ln, Cornelius 

State: NC County/parish/borough: Mecklenburg City: Cornelius 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.49995N, -
80.897129W 
Universal Transverse Mercator: 
Name of nearest water body: Lake Norman 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba Watershed, Santee Basin, HUC: 03050101 
[8! Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
I!]] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. ~EVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
181 Office (Desk) Determination. Date: July 2, 2014 
maJ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There I!!JJD "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CPR part 329) 
in the review area. [Required] 

Iii'• Waters subject to the ebb and flow of the tide. 
f!1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CPR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

E] TNWs, including territorial seas 
1Efi Wetlands adjacent to TNWs 
lZJ' Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
I!]' Non-RPWs that flow directly or indirectly into TNWs 
I!]] Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
I!] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
mJ]. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
[811· Impoundments of jurisdictional waters 
l!] Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or 0.018 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: !~~l!~.[~!fi.~!:!ftm:M~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

li]: Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into IN~· 
D Tributary flows through lf[i~:I;,i tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: !i~R£1J![~. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle(p~~l complexes. Explain: 
Tributary geometry: tls.l!!il 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: Ei~flNst 
Estimate average numb~;·~fffu~ events in review area/year: f-1£1EI§'1 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: fl£11';)}1~. Characteristics: 

Subsurface flow: IJ!IEJ!. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

0 
0 
0 
0 

the presence oflitter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

plant community 
0 water staining 0 abrupt change in 

0 other (list): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

f!; High Tide Line indicated by: f!; 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, ifknown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 

6
A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 

underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

General Flow Relationship with Non-TNW: 
Flow is: ~~£!£!it!~. Explain: 

Surface flow is: lf£!l:tlfJi~ 
Characteristics: 

Subsurface flow: lf:~!li[L'f~l Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~,t~I{I!f~j 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNW s, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
.1!1.1 TNWs: linear feet width (ft), Or, acres. 
!i Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
I8J' Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: Features show on USGS topographic map as a blue line stream. Professionals in the field 
observed flow levels and development of bed and bank structures in the stream, which are indicative of perennial 
waters. 

l!j Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
I!JJl Tributary waters: linear feet width (ft). 
I8J' Other non-wetland waters: 0.018acres. 

IdentifY type(s) of waters: Lake. 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
· El] Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

8See Footnote# 3. 



IE Tributary waters: linear feet width (ft). 
!)1 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. :Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
(i: Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

l!l Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
IEl Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
iJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
iJ Demonstrate that impoundment was created from "waters of the U.S.," or 
18li Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
iJ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. iSOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

IE. which are or could be used by interstate or foreign travelers for recreational or other purposes. 
iJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
)i] which are or could be used for industrial purposes by industries in interstate commerce. 
it~ Interstate isolated waters. Explain: 
IE Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 

Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
li'!J: Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
[;]! If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
[!RU! Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

E!E]] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Ell, Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Ei): Lakes/ponds: acres. 
IEJJ Other non-wetland waters: acres. List type of aquatic resource: 
[[f Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
Ei)J Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
[[f Lakes/ponds: acres. 
eEJi Other non-wetland waters: acres. List type of aquatic resource: 
E§). Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
"'here checked and requested, appropriately reference sources below): 
f8l Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
1§;1' Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

·.~ .•. · •. : •.•. : ........ •; Data sheets prepared by the Corps: 
ll:::W Corps navigable waters' study: 
fil1] U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[8'J' U.S. Geological Survey map(s). Cite scale & quad name:NC-Lake Norman South . 
• 1.] USDA Natural Resources Conservation Service Soil Survey. Citation: 
~ National wetlands inventory map(s). Cite name: 
[jij• State/Local wetland inventory map(s): 

~ i~~~~?~.:;~~~ Elevation is: (National Geodectic Vertical Datum of 1929) 
181' Photographs:~ Aerial (Name & Date):Unk 

or 0 Other (Name & Date): 
i:l' Previous deterrnination(s). File no. and date of response letter: 
fllE)' Applicable/supporting case law: 

·1§.: ... ·.·.············'.'. Applicable/supporting scientific literature: t.::.J! Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: 

Applicant: Lennar Carolinas, LLC I Shopton Road West Site 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (!at/long in degree decimal format): Lat. 35.155205° N, Long. -80.983681° W. 

Universal Transverse Mercator: 
Name of nearest waterbody: Stowe Branch 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): 03050101 
[gl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
[gl Field Determination. Date(s): 12/17/13 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Pick List "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNW s, including territorial seas 
0 Wetlands adjacent to TNWs 
[gl Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 3212linear feet:+/- 3width (ft) and/or I acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a T~W, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size:+/- 3000 (entire watershed) acres 
Drainage area: 50 Pick List 
Average annual rainfall: 43 inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
I:8J Tributary flows through 2 tributaries before entering TNW. 

Project waters are 2-5 river miles from TNW. 
Project waters are 2-5 river miles from RPW. 
Project waters are 5-10 aerial (straight) miles from TNW. 
Project waters are 1 (or less) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5: Tributaries on the site flow into Stowe Branch which flows into Lake Wylie (TNW). 
Tributary stream order, if known: I. 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width:+/- 3 feet 
Average depth:+/- 3 feet 
Average side slopes: 2:1. 

Primary tributary substrate composition (check all that apply): 
[8J Silts [8J Sands 
[8J Cobbles [8J Gravel 
[8J Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: yes. 
Tributary geometry: Pick List 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Seasonal flow 
Estimate average number of flow events in review area/year: 6-10 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: Discrete and confined. Characteristics: 

Subsurface flow: Unknown. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
[8J Bed and banks 
[8J OHWM6 (check all indicators that apply): 

D Concrete 
0Muck 

Explain: minor entrenchment but stable. 

[8J clear, natural line impressed on the bank [8J the presence oflitter and debris 
[8J changes in the character of soil 0 destruction ofterrestrial vegetation 
[8J shelving [8J the presence of wrack line 
D vegetation matted down, bent, or absent [8J sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
[8J sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

Iffactors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: no indications of pollutants present. 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
%id. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
1:8] Riparian corridor. Characteristics (type, average width): forested >100'. 
D Wetland fringe. Characteristics: 
1:8] Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
1:8] Aquatic/wildlife diversity. Explain findings: macroinvertebrates and amphibians. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: Pick List. Explain: 

Surface flow is: Pick List 
Characteristics: 

Subsurface flow: Pick List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are Pick List river miles from TNW. 
Project waters are Pick List aerial (straight) miles from TNW. 
Flow is from: Pick List. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? CY /N) Size (in acres) Directly abuts? CY /N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNW s, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
D Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[g] Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Perennial RPW A has indicators of perennial flow as described in the NCDWQ Stream Identification 
Assessment Form (DP3) to include appropriate/adequate geomorphology, hydrology, and biology. 

[g] Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: Seasonal RPWs C, D, and E exhibit of indicators of seasonal flow as identified on the NCDWQ Stream 
Identification Assessment Form (DP4, DP5, and DP6 respectively) .. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
1:8] Tributary waters: 3212 linear feet+/- 3 width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
D Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one ofthe categories presented above (1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
D Interstate isolated waters. Explain: 
D Other factors. Explain: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
1:8] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
1:8] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

1:8] U.S. Geological Survey map(s). Cite scale & quad name: Charlotte West. 
1:8] USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMA/FIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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