APPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers :
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 3,

2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00203, City of Lenoix / W. Lane Bailey,
City Manager

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Caldwell City: Lenoir
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: S2 (35.924723 N,
-81,517884 W) & 81 (35.923453 N, -81.519560 W)
Universal Transverse Mercator:
Name of nearest waterbody: Zacks Fork Creek
Name of nearest Traditional Navigable Water (ENW) into which the aquatic resource flows; Catawba River
Name of watershed or Hydrologic Unit Code (HUCY): 03050101
B4 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
=1 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...} ate associated with this action and are recorded
on a different JI) form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
24 Office (Desk) Determination. Date: 2-3-2014
B4 Ficld Determination. Date(s): 1-30-2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISPICTION.

“navigable waters of the U.5.” within Rivers and Harbors Act (RHA) jurisdiction {as defined by 33 CFR part
329) in the review area. [Required]

4 Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

waters of the U.8.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required]

1. Waters of the U.S,

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNW's
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 70 linear feet: 35 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands {check if applicable):?
{5l Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

Jjurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 11T below.
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has contimious fiow at least

“seasonally” (e.g., typically 3 months).
* Supporting documentation is presented in Section IILF.



‘A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. I the aquatic resource is a TNW,
complete Section HLA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITLLA.1 and 2 and Section [1LD.1.; ofherwise, see Section IILB below.

1. TNW
Identify TN'W:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supperting conclusion that wetland is “adjacent”;

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent weflands, if any, and
it helps determine whether or not the standards for jurisdiction established under Raparnos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RFWSs), i.e. tributaries that typically flow vear-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent fo but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent fributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wettands, or both. If the Jb
covers a tributary with adjacent wetlands, complete Section IT1.B.1 for the tributary, Section 1I1.B.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IILC below.

1.  Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: ]
Drainage area:
Axverage annual rainfall; inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
M Tributary flows directly into TNW.
I 1 Tributary flows through { tributaries before entering TN'W.

ver miles from TNW.

ver miles from RPW.,

Project waters are P aerial (straight) miles from TNW.
Project waters are eriai (straight) miles from RPW.
Project waters cross or serve as stale boundaries. Explain:

Project waters are i
Project waters are

Jdentify flow route to TNW>:
Tributary stream order, if known:

(b} General Tributary Characteristics (check all that apply):
Tributary is: ] Natural

* Note that the Instructional Guidehook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g, tributary a, which. flows through the review area, to flow into tributary b, which then flows into
TNW.



[ Ariificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Axverage width: feet
Average depth: N B
Average side slopes: Priiast.

Primary tributary substrate composilion (check all that apply):

] Silts 1 Sands ] Congrete
[T Cobbles ] Gravel [T Muck
[ Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, slonghing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geomeiry:

Tributary gradient (approximate average siope): %

(c) Flow:
Tributary provides fo . ]
Estimate average number of flow events in review area/year: kkdst
Describe flow regime:
Other information on duration and volume:

Surface flow is: P . Characteristics:

Subsurface flow: Explain findings:
[1 Dye (or other) test performed:

Tributary has (check all that apply):
{_] Bed and banks
[0 oHWM?® {check all indicators that apply):
[ clear, natural line impressed on the bank
[J changes in the character of soil
[] shelving
[1 vegetation matted down, bent, or absent

the presence of litter and debris
desiruction of terrestrial vegetation
the presence of wrack line
sediment sorting

COoOooOc

[ leaflitter disturbed or washed away scour
{] sediment deposition multiple observed or predicted flow events
] water staining | abrupt change in

plant comrﬁunily
1 other (list):
(1 Discontinuous OHWM.” Explain:

¥f factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects 1 survey to available datum;
[T fine sheil or debris deposits (foreshore) [ ] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetaiion types.

[ tidat ganges
[ other (list):

(ifi} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[] Wetland fringe. Characteristics:
[ Habitat for:
[] Federally Listed species. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarily sever furisdiction {¢.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that s
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Thid.



["] Fish/spawn areas. Explain findings:
[l Other environmentally-semsitive species, Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland guality. Explain:
Project wetlands cross or serve as state boundanes Explain:

®)

lationship with Non-TINW:

-". Explam findings:
(1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
‘ [ birectly abutting
[ Not directly abutting '
[ Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[ Separated by bermv/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are river miles from TNW.
Project waters are ¥ acrial (straight) miles from TNW.
Flow is from:
Estimate approximate tocation of wetland as within the

st floodplain.

(if) Chemical Characferistics:
Characterize wetland system (e.g., water color is clear, brown, 0il film on surface; water quality; general
watershed characteristics; ete.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply)

Riparian buffer. Characteristics (type, average width):

] Vegetation type/percent cover. Explain:

[-] Habitat for:
[] Federally Listed species. Explain findings:
[7] Fisivspawn areas. Explain findings:
[_] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysts:
Approximately ( } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size {in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION



‘A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the velume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features doctimented and the effects on the TNW, as identified in the Rapanos
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:
s Does the tributary, in combination with its adjacent wetlands (if any), have the capacily to carry pollutants or flood
waters to TN'Ws, or to reduce the amount of pollutants or flood waters reaching a TNW?
¢  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity {o transfer nutrients and '
organic carbon that support downstream foodwebs?
e  Doesthe tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions ebserved or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on-the tributary itself, then go to
Section ITL.D:

2. Significant nexus ﬁndings. for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section HI.D:

3. Significant nexus findings for wetlands adjacent to an RP'W but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section [I1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear fect width {ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Zacks Fork C and the unnamed tributary are blue line streams on the
USGS topographic map, NC-Lenoir Quad which in North Carclina means it flows more than 3 months out of the
year making it a perennial stream. Additionally professionals in the field chserved flow.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section HHLB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check ail that apply):
Tributary waters: 70 linear feet 35 width (fi).
5} Other non-wetland waters: acres.

Identify type(s) of waters:

3. ‘No_n-RP\?Vss that flow directly or indirectly info TN'Ws.
El Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: lingar feet width (ft).

$See Footnote # 3.



il Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

’’’’ tlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

| Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I{1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: ‘

Wetlands diréctly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section ITL.B and rationale in Section HL.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. 'Wetlands adjacent to but not directly abutting an RP'W that flow directly or indirectly into TNWs,

Wetlands that do not directly abui an RPW, but when considered in combination with the fributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section UI.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

4 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section H1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demeonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (sec E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):*

which are or could be used by interstate or foreign travelers for recreational or other purposes.

£3] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

2l which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Idenﬁfy water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width {ft).
Other non-wetland waters: acres. ‘
Identify type(s) of waters:

Bl Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplemenis.

] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

I 1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Fxplain:

Other: (explain, if not covered above): .

¥ To complete the analysis refer to the key in Section ITLD.6 of the Tnstructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action fo Corps and EPA
HQ) for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.




Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply): :

E] Non-wetland waters (i.c., rivers, streams): linear feet width (fi).

El  Lakes/ponds: acres.

Other non-wettand waters: acres. List type of aquatic resource:

Wetlands: acres. '

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

51 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres. :

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,

where checked and requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

Data sheets prepared/submitied by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delineation report.

{ Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.8. Geological Survey Hydrologic Atlas:
] USGS NHD data.
1 USGS & and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Lenoir.
| USDA Natural Resources Conservation Service Soil Survey. Citation:
. National wetlands inventory map(s). Cite name:
: State/Local wetland inventory map(s):
FEMA/TIRM maps: )
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ 1 Aerial (Name & Pate):
or [] Other (Name & Date):
2] Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Ammy Corps of Engineers
Thi_s form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 4,
2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, 2014-00100, Madeline Garner

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Graham City: Robbinsville
Center coordinates of site {(lat/long in degree decimal format): Latitude & Longitade in Decimal Degrees: 35.298697 N,
83.77119 W
Universal Transverse Mercator:
Name of nearest waterbody: Franks Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cheoah River
Name of watershed or Hydrologic Unit Code (HUC): Lower Little Tennessee (06010204}
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
24 Check if ether sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded
on a different ID form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
- Office (Desk) Determination. ‘Date: February 4, 2014
#2l Field Determination. Date(s):

SECTION I11: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.5.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)

w area. [Required]

Waters subject to the ebb and flow of the tide.

| Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required|
1. Waters of the U.S. :
a. Indicate presence of waters of U.S, in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
i Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RP'Ws that flow directly or indirectly into TNWs
Wetlands adiacent to but not directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters _
Isolated (interstate or intrastate) waters, including isolated wetlands

- b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 115 linear feet: 5 width (ft) and/or acres.
Wetlands: acres.

Elevatlon of established OHWM (if known):

2. Non -regulated watersfwetlands (check if applicable):’
#  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

! Bones checked below shall be supported by completing the appropriate sections in Section IIf below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at feast
“seasonally” {e.g., typically 3 months).

* Suppeorting documentation is presented in Section THLF.




A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aguatic resource is a TNW,
complete Section IILA.1 and Section I11.D.1. only; if the aguatic resoeurce is a wetland adjacent to a TNW, complete
Sections IILA.I and 2 and Section HLD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW: .
Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Sumunarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
{e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a

" TNW, but has year-round {(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even thongh a significant nexus finding is not required as a matter of law,

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section ILLB.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section INL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area:
Average annual rainfali: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Reclationship with TNW;
] Tributary flows directly i
] Tributary flows through

tributaries before entering TN'W,

iver miles from TNW,
iver miles from RPW.
Project waters are I t aerial (straight) miles from TN'W.
Project waters are } { acrial (straight) miles from RPW,

Project waters cross or serve as state boundaries. Explain:

Project waters are £
Project waters are f

Identify flow route to TNW": .
Tributary stream order, if known: .

(b) General Tributary Characteristics (check all that applyk
Tributary is: [ ] Natural
[.] Artificial (man-made). Explain:

* Note that the Instructicnal Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
P[ i -\:\‘ . .



{ ] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: B

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [T Conerete
[ Cobbles [] Gravet [ Muck
[] Bedrock [1 Vegetation. Type/% cover:

[} Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes Explain:

Tributary geometry: §
Tributary gradient {approximate averags slope): %

(¢) Flow:
Tributary provides for: | ;
Estimate average number of flow cvents in review arca/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is: . Characteristics:

Subsurface flow: ] Explain findings:
] Dye (or other) test performed:

Tributary has {check all that apply):
[] Bed and banks
1 OHWMS® (check alt indicators that apply):
[1 clear, natural line impressed on the bank
['1 changes in the character of soil destruction of terrestrial vegetation
[T shelving the presence of wrack line
[] vegetation matted down, bent, or absent [] sediment sorting
]
[l

the presence of litter and debris

0

leaf litter disturbed or washed away [] scour
sediment deposition [1 multiple observed or predicted flow events
[ 1 water staining L1 abruptchangein
plant community i
[ other (list):
[1 Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check allf that

apply):
High Tide Line indicated by: 4 Mean High Water Mark indicated by:
[J oil or scum line along shore objects !:i survey to available datwm;
|71 fine shell or debuis deposits (foreshore)  [[1 physical markings;
["] physical markings/characteristics _ [] vegetation lines/changes in vegetation types.

{] tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain;
Identify specific polluiants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)
[.] Riparian corridor. Characteristics (type, average width):
[ Wetland fringe. Characteristics;
[ Habitat for:
] Federaliy Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings:

¢A natural or man-made discontinuity in the OFFWM does not necessarily sever jurisdiction (c.g., where the stream temporarily flows
underground, or where the OH'WM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime {e.g., flow over a rock outerop or through a culvest), the agencies will look for indicators of flow above
and below the break.

Ibid.



[] Other environmentally-sensitive species. Explain findings:
L] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Weiland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) General Flow Re]atlomhlp with Non-TNW:

Subsurface flow: . Explain findings:
L] Dve {or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW;
[ Directly abutting
{1 Not directly abutting
] Discrete wetland hydrologic connection. Explain:
[1 Ecological connection. Explain:
[I Secparated by benm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Projeet wetlands are it river miles from TNW.
Project waters
Flow is from: P! .
Estimate approximate location of wetland as within the

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply)

Riparian buffer. Characteristics {type, average width):

L1 Vegetation type/percent cover. Explain:

[l Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: |
Approximately ( ~ ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/IN} Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not



limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the fributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or cutside of a floodplain is not selely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry poliutants or flood
waters to TN'Ws, or to reduce the amount of pollutants or flood waters reaching 2 TN'W?

+  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), bave the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemnical, or biological integrity of the TNW?-

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. [Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly inte TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section HL.D:

3. Significant nexns findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITLD:

P. DETERMINATIONS OF JURISPICTIONAL FINDINGS. THE SUBJECT WATERS/VV ETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review arca:
L TNWs: linear feet ~width (ft), Or, acres.
- Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial:

Franks Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank,
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment
sorting and deposition, leaf litter washed away. Franks Creck is depicted as a solid blue line on the USGS
7.5 minute gquadrangle map Robbinsville and the most current Natural Resource Conservation Service Soil
Survey for Graham County. Solid blue line features on these mapping conventions typically represent
perennial streams. Perennial flow has been observed by Corps representatives daring numerous visits to
the Robbinsville, North Careolina vicinity.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each ycar)
are jurisdictional. IData supporting this conclusion is provided at Section IILB. Provide rationele indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check ail that apply)
= Tributary waters: 115 lipear feet 5 width (£t).
1 Other non-wetland waters: acres.
Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
| Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.

*See Footnote # 3.




Identify type(s) of waters:

4,  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
1 Wedlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
| Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section If1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: -

{&] Wetlands directly abutting an RPW where tributarics typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section III.B and rationale in Section ITI1.D.2, above. Provide rationale indicating that
weitland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

- 5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant ncxus with a TNW are jurisidictionat.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly inte TNWs.

4 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conelusion is provided at Section I1.C.

Provide cstimates for jurisdictional wetlands in the review area: acres.

7. Tmpoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
I Demonsirate that impoundment was created from “waters of the U.S.” or
| Demonstrate that water meets the criteria for one of the categories presented above (1-6}, or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate 1solated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
i Other non-wetland waters: acres.
Identify type(s} of waters:
Wetlands: acres.

N-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Bl Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[d Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR). :

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment {check all that apply):

? To complete the analysis refer to the key in Section HI.1).6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will clevate the action to Corps znd EPA
HQ for review consistent with the process described in the Corps/EPA Memoranduim Regarding CWA Act Jurisdiction Following
Rapanos.



Non-wetland waters (1.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres, List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (1.e., rivers, streams): linear feet, width {ft).
Lakes/ponds: acres.

Other non-wetland waiers: acres. List type of aguatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference seurces below):
4 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[1 Office concurs with data sheets/delineation report.
{1 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[ ] USGS & and 12 digit HUC maps.
T.5. Geological Survey map(s). Cite scale & quad name: Robbinsville.
USDA Natural Resources Conservation Service Soil Survey. Citation: Graham County, NC,
National wetlands inventery map(s). Cite name:
State/Local wetland inventory map(s): .
FEMA/FIRM maps: FEMA. Map No 3760557900 J, effective date Feb. 18, 2009
| 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
- Photographs: [] Aerial (Name & Date):
or [ 1 Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case Taw:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT .]D



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Enginecrs
This form should be completed by following the instructions provided in Section IV of the D Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 4, 2[}14

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Kyle Edwards, 2013-02366

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State; NC County/parish/borough: Haywood City: Maggie Valley

Center coordinates of site (lat/long in degree decimal format): 35.517823 N, 83.102227 W

- Universal Transverse Mercator:

Name of nearest waterbody: UT to Campbell Creek

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Pigeon River

Name of watershed or Hydrologic Unit Code (HUC): Pigeon River (06010106)
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
zi{  Check if other sites (e.g., offsite mitigation sites, disposal sifes, efc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
1 Office (Desk) Determination, Date;
‘ Field Determination. Date(s): January 21, 2014

SECTIONII: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

£ ) “navigable waters of the U.8.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Reguired)|
Waters subject to the ebb and flow of the tide.
i Waters are presently used, or have been used in the past, or may be susaepub[e for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Requirad]

1. Waters of the U.S.

a. Indicate presence of waters of T.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
X Relatively permanent waters” (RPWs) that flow direetly or indirectly into TNWs
£ Non-RPWs that flow directly or indirectly into TNWs
= Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 373 linear feet: 3-5 width (ft) and/or acres.
Wetlands: .41 acres, .

c. Limits (boundaries) of jurisdiction based on: 198"
Elevation of established CHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I1I below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows vear—round or has continuous flow at least “seasonal lv”
(e.g., typically 3 months).

¥ Supporting documentation is presented in Section ULF.




TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction ever TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW, complete
Section HI.A.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sectlons LA and 2
and Section [IL.D.1.; otherwise, see Section I1LLB below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the fributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWSs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is 2 wetland directly abutting a tributary with perennial flow,
skip te Section ITL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will inchude in the record any available information that documents the existence of a significant nexus between a
relatively permarient tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

1f the waterbody® is net an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands, This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section II11.B.2 for any onsite wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TINW5s that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size:
Drainage arca;
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[] Tributary flows through tributaries before entering TNW.

Project waters are |
Project waters are

river miles from TNW.

iver miles from RPW.

Project waters are 1 t aerial (straight) miles from TNW.
Project waters are erial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW=;
Tributary stream order, if known:

(b)Y General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary propertics with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [] sands [] Concrete
[ Cobbles [ Gravel [ Muck
{1 Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry
Tributary gradient (approxmlale average slope): %o

{c) Flow:
Tributary provides for: |
Estimate average number o flow events in Teview arca/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is . Characteristics:

Subsurface flow: Explain findings:
[] Dye (or other) test performed:

Tribwary has (check all that apply):

[7] Bed and banks

[ OHWM® (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
[T water staining
other (fist):
[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

1| |
0 |

O

If factors other than the OHWM were used to determine latera] extent of CWA jurisdiction {check all that apply):
24 High Tide Line indicated by: Mean High Water Mark indicated by:

" [] oil or scum line along shore objects O survey to available datum;
[] fine sheil or debris deposits {(foreshore)  [] physical markings;
[1 physical markings/characteristics [ vepetation lines/changes in vegetation types.

[ tidal gauges
] other (list):

(it} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supperts (check all that apply)

Riparian comidor. Characteristics (type, average width):

[[1 Wetland fringe. Characteristics:

[ Habitat for:
[ Federally Listed species. Explain findings:
[7] Fish/spawn arcas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

2.  Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

SA naturat or man-made discontinuity in the OH'WM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regimwe {e.g., flow over a rock outcrop or through a culvert), the agencies will book for indicators of flow above and below the break.

“Ibid.




3.

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
© Wetland type. Explain:
Wetland guality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b} General Flow Relationship with Non-TNW:

Characteristics:

Subsurtace flow: st Explain findings:
[] Dye (or other) test pcrformcd

(¢) Wetland Adjacency Determination with Non-TNW:
[[] Directly abutting
[] Not directly abutling
] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Fxplain:
1 Separated by berm/barrier. Explain:

{d) Proximity ( Rclatlonshlp) 0 TNW

Project waters are t acrial (straight) mlles from TNW.
Flow is from )
Estimate approxmlate locatlon of wetland as within the k

(i) Chemical Characteristics:
Characterize wetland system (e.g., waier color is clear, brown, 011 film on surface; water quality, general watershcd
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply)

Riparian buffer. Characteristics (type, average width):

[} WVegetation type/percent cover. Explain:

] Habitat for:
[1 Federally Listed species. Explain findings:
[} Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: B
Approximately { ) acres in total are being considered in the cumula‘ave analysis.

For each wetland, specify the following:

Directly abuts? {Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the funetions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biclogical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/ox bielogical infegrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, daration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a



tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodpiain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or 1o reduce the amount of pollutants or flood waters reaching a TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W?

»  Does the tributary, in combination wiil its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

¢ Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus be]ow based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWS and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
| TNWSs: linear feet width (ft), Or, acres.
L Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
5 Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
UT to Campbell Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank,
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and
deposition, leaf litter washed away. Perennial flow has been observed in the UT to Campbell Creek by representatives of
the Corps during numercus site visits to the Maggie Valley, North Carolina vicinity.
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically threée months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: 373 linear feet 3-5 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
| Waterbody that is not a TNW or an RPW, but flows directly or indirectly into 2 TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section ITILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (fi).
Other non-wetland waters: acres,

Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Bl Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

#See Footnote # 3.



indicating that tributary is perennial in Section [I1.D.2, above. Provide ral:onale indicating that wetland is
directly abutting an RPW: Flows directly into associated tributary.

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITL.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage cstimates for jurisdictional wetlands in the review area: 0.41 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly info TNWs.

1 Wetlands that do not directly abut an RPW, but when congidered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6.  Wetlands adjacent to non-RPWs that flow dlrectly or indirectly into TNWs.

54 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section TILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the catcgories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (sec E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Fi1 ‘Fributary waters: linear feet width (ft}.
Other non-wetland waters: acres.

Tdentify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
i If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

{1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been rcgulatcd based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explaix, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply): '

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

* To complete the analysis refer to the key in Section TLD.6 of the Instructional Guidebook.
" Prior to asserting or declining CWA. jurisdiction based solely on this category, Corps Districts will clevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {(check all that apply - checked itemns shall be included in case file and, where checked

d requested, appropriately reference sources below):

| Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:.

Data sheets prepared/submitted by or on behalf of the applicant/consultant,

[L] Office concurs with data sheets/delineation report.

[} Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[ ] USGS NHD data.

(] USGS 8 and 12 digit HUC mapq

U.S. Geological Survey map(s). Cite scale & quad name: Dellwood, NC

USDA Natural Resources Conservation Service Soil Survey. Citation: Haywood County, NC.

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps: FIRM Map No. 37007676001 effective date April 2, 2012.

100~year Floodplain Elevation is; {National Geodectic Vertical Datum of 1929)

Photographs: BJ Aerial (Name & Date): Google Farth, Mar. 1992, Apr. 1998, Jun. 2006, Jun. 2008, Aug. 2011, and Mar. 2013.
or [ Other (Name & Date):

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specily):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructicnal Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 10, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Pinnacle Classical Academy, Attn.: Ms. Debbie Clary,
2014-00185 :

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Cleveland City: Shelby
Center coordinates of site {lat/long in degree decimal format): 35.254591 N, §1.495448 W
Universal Transverse Mercator:
Name: of nearest waterbody: UTs to Roberts Branch.
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Broad River
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad(03050105)
2 Check if map/diagram of review area and/or potential jurisdictional areas isfare available upon request.
{21 Check if other sites (e.g., offsite mitigation sites, dispoesal sites, efc... } are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[l Office (Desk) Determination. Date:
Field Determination. Date(s): February 3, 2014

SECTION 1I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There 3 0 “navigable waters of the U.5.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. | Reguired)
2l Waters subject to the ebb and flow of the tide.
| Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required|

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply):
: TNWs, imncluding territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TN'Ws
‘Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Tdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 3,000 linear feet: 5 width (ft) and/or acres.
© Wetlands: 0.54 acres,

¢. Limits (boundaries) of jurisdiction based on: T
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
§ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

" Explain:

! Boxes checked helow shall be supported by completing the appropriate sections in Section I1I below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonaily”
(e.g., typically 3 months).

* Supporting documentation is presented in Section ILF.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aguatic resource is 2 TNW, complete
Section IT1.A.1 and Section ITL.D.1. only; if the aquatic reseurce is a wetland adjacent to a TNW, complete Sectmns LA and 2
and Section IILD.1.; otherwise, see Section III.B below.

1. TNW
Identify TNW:
Surmmarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section TII.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of faw.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section HL.B.2 for any onsite wetlands, and Section TILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i} General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
- (a) Relationship with TNW:
[ Tributary flows directly into TN'W.
] Tributary flows through i{;

tributaries before entcnng TNW.

Project waters are Pﬁ@‘:ﬁ} 1
Project waters are |
Project waters are ]
Project waters are 1 erial (straight} miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[_] Artificiai (man-made). Explain:
] Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, c.g., tributary a, which flows through the review area, 1o flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimate):
Average width: fect
Average depth: feet
Average side slopes:

Primary tributary substrate composition {check all that apply);

] sitts [7] Sands 1 Concrete
[] Cobbles [ Gravel 1 Muck
[ Bedrock [[] Vegetation. Type/% cover:

[} Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle mplexes, Explain:
Tributary geometry: § t

Yo

(c) Flow:
Tritetary provides for: ﬁ _
Estimate average number of flow events in review area/year:
~ Describe flow regime:
Other information on duration and volume:

Surface flow is: Piekfist. Characteristics:
Subsurface flow: ;E Explain findings:
[ Dye {or other) test performed:

Tributary has (check all that apply):

] Bed and banks

1 OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil
[ shelving
I.] vegetation matted down, bent, or absent
E1 leaflitter disturbed or washed away
[ sediment deposition

[ water staining

[J other (list):

[ ] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

N

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

1 High Tide Line indicated by: Mean High Water Mark indicated by:
[J oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
[_] physical markings/characteristics [1 vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iti) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain; .
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (iype, average width): '
[0 Wetland fringe. Characteristics:
[C] Habitat for:
[T Federally LListed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

A natural or man-made discontinuity in-the CHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

“Ibid.




2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
{a} General Wetland Characteristics:
Properties:
Wetland size: acres
. Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

() General Flow Relationship with Non-TN'W:
Flow is: Explain:

Subsurface flow: ¥ . Explain findings:
[] Dye (or olher) es performed

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutfing

] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
{1 Becological connection. Explain:
] Separated by bermy/barrier. Explain:

(d) Proximity (Relationshi
Profeci wetlands are |

floodplain.

Estimate approx1mdte locatmn of wetland as within the |

(il Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
[} Vegetation type/percent cover. Explain:
[1 Habitat for:
"] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
L] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis: Big

Approximately ( ) acres in total are being considered in n the cumulative analysis.

For cach Wctland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and bislogical integrity
of a TNW. For each of the following situations, a significant nexus exists if the fributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or bielogical integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a



tributary and its adjacent wetiand or between a tributary and the TNW); Similarly, the fact an adjacent wetland lies within or
cutside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanes Guidance and
discussed in the Instructional Guidebook. Factors to consider inclade, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

Does the tributary, in combination with its adjacent wetlands (if any), have other relat;onshtps to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented

below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the iributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPFW flows directly or indireetly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RFW. Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

‘Section N.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APFLY):

1.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
{ TNWs: linear feet width (ft), Or, acres.
I Wetlands adjacent to TNWSs: acres.

RPWs that flow directly or indirectly into TNWSs.

; Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationate indicating that
tributary is perennial:

The three UTs to Roberts Branch exhibit indicators of ordinary high water marks (OHWM) including scour, presence of

litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. One of the

UTs is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Waco and the most current Natural Resource

Conservation Service Soil Survey for Cleveland.

4 Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
Jjurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 3,000 linear feet 5 width (ft).
Ed Other non-wetland waters: acres.

Identify type(s) of waters:

Dn—RPWss that flow directly or indirectly into TNWs,
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supperting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all thaf apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters: .

Wetlands directly abuiting an RPW that flow directly or indirectly into TNWs.
l Wctlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
4 Wetlands directly abuiting an RPW where tributaries typically flow year-round. Provide data and rationale

8See Footnote # 3.
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indicating that tributary is perennial in Section ILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Streams flow into the wetlands and the wetlands discharges into the stream channels.

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is dircetly
abutting an RPW: ’

Provide acreage estimates for jurisdictional wetlands in the review area: 0.54 acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly info TNWs.

1 Wetlands thai do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wettands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
; Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review arca: acres.

7. TImpoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

I Demonstrate that impoundment was created from “waters of the U.S.,” or

1 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
i Demonstrate that water is isolated with a nexus to commerce {sec E below).

E. ISOLATED {INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. IExplain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check afl that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
£ Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
i If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements. '

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review arca would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

‘Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in tlie review area, where the sole potential basis of jurisdiction is the MBR
factors (3.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres. ‘ :

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

® To complete the analysis refer to the key in Section IL.D.6 of the Instructional Guidebook.
1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the actior to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):
1 Non-wetland waters (i.e., rivers, streams): hinear feet, width {(fi).
Lakes/ponds: acres,
Other non-wetland waters: acres. List type of aquatic resource:
Wetiands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below): ‘
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:.

X1 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[¥] Office concurs with data sheets/delineation repoit.
[] Office does not concur with data sheets/delineation repost,

. Daia sheets prepared by the Corps:

Corps navigable waters’ study: .

U.5. Geological Survey Hydrologic Atlas;

[7] USGS NHD data.

[L] USGS 8 and 12 digit HUC maps.

1J.S. Geological Survey map(s). Cite scale & quad name: Waco

USDA Natural Resources Conservation Service Soil Survey. Citation: Cleveland County, NC.

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps: .

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: [ Aerial (Name & Date):

or [] Other (Name & Date):

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify):

B. ADTIONAL COMMENTS TO SUPPORT JD:
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers _
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. :

SECTION I: BACKGROUND INFORMATION .

A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (J): February 11,
2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00226, Larry Kleiner

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Lincoln City: Denver
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.487479 N,
30.966993 W
Universal Transverse Mercator:
Name of nearest water body: Burton Creek (Lake Norman)
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Catawba River (Lake Norman)
Name of watershed or Hydrelogic Unit Code (HUC): Upper Catawba {03050101)
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Checlk if other sites (e.g., offSite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form. :

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X} Office (Desk) Determination. Date: February 11, 2014
| Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction {as defined by 33 CFR part 329)

sview area. [Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Aé “waters of the U.S.” within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area {check all that apply): '
TNWSs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directiy or indirectly into TNWs
Non-RPWs that flow directly or indirectly info TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
B Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 0.79 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

‘ Jjurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 11T below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuons flow at least
“seasonally” (e.g., typically 3 months).

? Supporting documentation is presented in Section L F.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section 111.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections III.A.1 and 2 and Section ITL.D.1.; otherwise, see Section III.B below.

1. TNW :
Identify TNW: Burton Creek (Lake Norman).
Summarize rationale supporting determination: Large watershed, waterway can and has and does support
navigation of non-motorized and motorized boats.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. Tf the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary. with perennial flow, skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent fributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW., If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with ail of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section ITLB.2 for any onsite
wetlands, and Section IILLB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size:
Dirainage area: i
Average annual rainfall:
Average annual snowfall: inches

(ii) Physical Characteristics:
{a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ ] Tributary flows through } si tributaries before entering TN'W.

¢ river miles from TN'W.

¢ river miles from RPW.

Project waters are K aerial (straight) miles from TN'W.
Project waters are F aerial (straight) miles from RPW,
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW®:
Tributary stream order, if knowin:

(b) General Tributary Characteristics {check all that apply):
Tributary is; ] Natural

? Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West. .

* Flow toute can be described by identifying, e.g., tributary a, which flows through the review area, 1o flow into tributary b, which then flows into
TNW.



[] Artificial (man-made). Explain:
[ ] Manipulated (man-aliered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes: ;

Primary tributary substrate cdmposition (check all that apply):

[_1silts [] Sands ] Concrete
[ Cobbles [ Gravel {1 Muck
[ Bedrock [[] Vegetation. Type/% cover:

["] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain;
Presence of run/riffl plexes. Explain:

Tributary geometry: B
Tributary gradient (app

mate average slope): %

(c) Flow: _
Tributary provides for E
Estimate average number of flow cvents in review area/year: ]

Describe flow regime:
Other information on duration and volume:

Surface flow is: si. Characteristics:

Subsurface flow: } {. Explain findings:
[1 ye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

] OHWM® (check all indicators that apply):
[ clear, natural fine impressed on the bank
[ changes in the character of soil destruction of terrestrial vegetation
[] shelving the presence of wrack line
[1 vegetation matied down, bent, or absent [ ] sediment sorting
[] leaflitter disturbed or washed away 1 scour
[] sediment deposition multiple observed or predicted flow events

] water staining ] abrupt change in

the presence of litter and debris

a0

O

plant community
[C] other (list):
[] Discontinnous OHWM.” Explain:

If factors other than the OIWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: ] Mean High Water Mark indicated by:
1 oil or scum line along shore objects [] survey 1o available daturn;
[ ] fine shell or debris deposits (foreshore)  [] physical markings;
" [ physical markings/characteristics - [ vegetation lines/changes in vegetation types.

[ tidal gauges
[2] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characieristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports {check all that apply);
[.] Riparian coridor. Characteristics (type, average width): .
[} Wetland fringe. Characteristics:
[[] Habitat for:
[ ] Federally Listed species. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarity flows
underground, or where the OH'WM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above
" and below the break.

"Ibid,



[] Fish/spawn arcas. Explain findings: :
[ ] Other environmentally-sensitive species. Explain findings:
("1 Aquatic/wildife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a} General Wetland Characteristics:
Properties;
Wetland size: acres
Wetland type. Explain:
Wetland qualify. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TINW:

Characteristics;

. Explain findings:
performed:

Subsurface flow: F
£ 1 Dye (or oth

(c) Wetland Adjacency Determination with Non-TNW;
{"] pirectly abutting
{] Not directly abutting
[T Discrete wetland hydrolegic connection. Explain;
[] Ecological connection. Explain:
[ Separated by bermv/barrier. Explain:

INW

{ river miles from TNW,
t acrial (straight) miles from TNW.

(d) Proximity (Relationshi
Project wetlands are
Project waters are

Estimate approximate iocatmn of wetland as within the

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii} Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): ;
[] Vegetation type/percent cover. Explain:
] Habitat for:
'] Federally Listed species, Explain findings:
[ Fish/spawn areas. Explain findings:
[_] Other environmentally-sensitive species. Explain findings:
U] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if a g)ﬂ
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumu]atwe analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Brirectly abuts? (Y¥/N) Size {in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and



the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to defermine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWSs, or 1o reduce the amount of pollutants or floed waters reaching a TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
Tor fish and other species, such as feeding, nesting, spawning, or rearing young for specics that are present in the TNW?

*  Deoes the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below: .

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section II1.D: :

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly inte TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section ITL.D:

3. Significant nexus findings for wetlands adjacent to an RP'W but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IH.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
X TNWs: linear feet width (), Or, 0.79 acres.
7] Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TN'Ws.

Tributaries of TN'Ws where {ributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial:

{ Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclasion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
El Other non-wetfand waters: acres.

1dentify type(s) of waters:

3. _Non-RPWsR that flow directly or indirectly into TNWSs.
#  Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a sipnificant
nexus with a TN'W is jurisdictional. Data supporting this conclusion is provided at Section IT1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
| Tributary waters: linear feet width (ft}.
£3 Other non-wetland waters: acres.

Identify type(s) of waters: .

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
1] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
| Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

8Gee Footnote # 3.




E.

1 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasenal in Section ITI.B and rationale in Section I11.D.2, above. Provide rationale indicating that
wetland is directly abuiting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area; acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with sirmilarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

%} Wetlands adjacent 1o such waters, and have when considered in combination with the fributary to which they are
adjacent and with simitarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section IH.C. '

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impeoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.” or
¥ Demonstrate that water meets the criteria for one of the categories presented above (1-6), Lake Norman was
formed by the impoundment of the Catawba River, including Burton Creek, a TNW at the project location.
| Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or sheltfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting' determination:
Prov:ch~ estimates for jurisdictional waters in the review area (check all that apply):

‘Fributary waters: linear feet width (ft).
Other non-wetland waters: acres.
~ Tdentify type(s) of waters:
£ Wetlands: aCres.

NON«JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

i If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus te interstate (or foreign) commerce.

[T1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based

" solely on the “Migratory Bird Rule™ (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Iakes/ponds: acres.

£} Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage ‘estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):
Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).

*To comblete the analysis refer to the key in Section IT11.6 of the Instructional Guidebook.

" Prior to asserting or declining CWA jurisdiction hased solely on this category, Corps Districts will elevate the action to Corps and EFA
HC) for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanes.



'Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
{1 Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
11.8. Geological Survey Hydrologic Atlas
(] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
1.8, Geological Survey map(s). Cite scafe & quad name: Lake Norman. South.
USDA Natural Resources Conservation Service Soil Survey. Citation: Lincoln County NC.
National wetlands inventory map(s). Cite name:;
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law: :
Applicable/supporting scientific literature:
Other information (piease specify):

B. ADDITIOGNAL COMMENTS TO SUPPORT Jb:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD}: February 11,
2014

B. DfSTRICT OfTICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00186, Mary Cagle

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Macon City: Franklin
Center coordinates of site (Jat/Jong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.093264 N,
83373042 W
Universal Transverse Mercator:
Name of nearcst waterbody: UT to Hickory Knoll Creck
Name of nearest Traditional Navigable Watcr (TNW) into which the aquatic resource flows: Little Tennessee River
Name of watershed or Hydrologic Unit Coede (FEUC): Upper Little Tennessee (06010202)
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request,
| Check if other sites (¢.g., offsitc mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office {Desk) Determination. Date: February 11, 2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)

in the review area. [Reguired]

Waters subject to the ¢bb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptibie for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

¢ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR pari 328) in the review area. [Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): '
TNWs, inciuding territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RP'Ws that flow directly or indirectly into TN'Ws
Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 200 linear feet: 0.5-1 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non—regulated waters/wetlands (check if applicable):?
= Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
- jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Scction IE below.

? For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section ITLE.




A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IIL.A.1 and Section ITL.D.1. enly; if the aguatic resource is a wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section IILD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Raparos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic reseurce is not a
TNW, but has year-round (perennial) flow, skip to Section I11.D.2. If the aquatic resonrce is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does pot directly abut an RPW requires a significant nexus evaluation, Corps
districts and EPA regions will include in the record any available information that documents the existence of a

- significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of faw.

¥ the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW_If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IL.B.1 for the tributary, Section II1.B.2 for any onsite
wetlands, and Section 1ILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly info TNW

(i} General Area Conditio
Watershed size: i
Drainage area: :
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
{a) Relationship with TNW:
[_] Tributary flows direcily in
. [ Tributary flows through B

t tributaries before entering TN'W.,

i river miles from TNW.

t river miles from RPW.

Project waters are § erial (straight) miles from TNW.
Project waters are 1 st aerial (straight) miles from RPW,
Project waters cross or serve as staie boundaries. Explain:

Project waters are 3
Project waters are

Identity flow route to TNW®;
Tributary stream order, if known:

(b)Y General Tributary Characteristics (check all that applv);
Tributary is: [] Matural
[] Astificial (man-made). Explain: _
[] Manipulated {man-altered). Explain:

* Note that the Instructionat Guidebook contains additional information regarding swales, ditches, washes, and erosicnal features generally and in
the arid West.

¥ Flow route can be described by identifying, e.g., tributary a, whick flows through the revicw area, to flow into tributary b, which then flows into
TNW.



Tributary properties with respect to top of bapk (estimate):
Average width: feet
Average depth: [
Avcrage side slope

Primary tributary substrate composition {check all that apply):

[ silts [1 Sands [T Conerete
[7] Cobbles [ Gravel [ Muck
[_] Bedrock [ Vegetation, Type/% cover:

[ Other, Explain:

Tributary condltmn/stab:hty [e.g., highly erodmg, sloughing banks]. Explain:
Presence of run/riffl
Tributary geometry: P
Tributary gradient (app

%

{c) Flow:
‘Tributary provides for b
Estimate average number of flow events in review areafyear: }
Describe flow regime:
Other information on duration and volume:

Surface flow is: Characteristics:

Subsurface flow t. Explain findings:
[] Dye (or other) test performed:

Tributary has {check all that apply):
[ ] Bed and banks
[J OHWM® (check all indicators that apply):

[] clear, natural line impressed on the bank [ ] the presence of litter and debris
[ changes in the character of soit [} destruction of terrestrial vegetation
[] shelving [] the presence of wrack ine
[] vegetation matted down, bent, or absent [] sediment sorting
[1 leaf litter disturbed or washed away ] scour
[1 sediment deposition [[] rmultiple observed or predicted flow events
[] water staining 4 abrupt change in

plant community
[ other (ist):
[J Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA. jurisdiction (check all that

apply):
41 High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [1 survey to available datum;
] fine shell or debris deposits (foreshore)  [] physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
[T other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.}. Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width):
[ 1 Wetland fringe. Characteristics:
[T Habitat for:
[ Federally Listed species. Explain findings:
[} Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHTWM has been removed by development or agricultural practices). Where there is 2 break jn the OHWM that is
unrelated to the waterbody’s flow regime {¢.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Thid.



] Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TN'W that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quatity. Exptlain:
Project wetlands cross or serve as state boundaries. Expiain:

(B} General Flow Relationship with Non-TNW:
Flow is: Explain:

Subsurface flow: . Explain findings:
[ ] Dye {or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW;
] Directly abutting

[71 Not dizecity abutting
[] Discrete wetland hydrologic connection. Fxplain:
L] Ecological connection. Explain:
[”] Separated by berm/barrier. Explain:

(d) Proximity (Relationshi
Project wetlands arn
Project waters are

Estimate approximate location of wetland as within the ¥

(ii)y Chemical Characteristics:

Characterize wetland system (z.g., water color is clear, brown, oil film on surface; water guality, general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iif) Biokogical Characteristics. Wetland supports (check all that apply):
[1 Riparian buffer. Characteristics (type, average width): .
{1 Vegetation type/percent cover. Explain:
{71 Habitat for; :
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3.  Characteristics of all wetlands adjacent to the tributary (if an
All wetland{s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directly abuts? {Y/N)

Summarize overall biotogical, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

Size {in acres)

A significant nexus analysis will assess the flow characteristies and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, .
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with 211 of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemieal,
physical and/or biclogical integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate te determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between



a tributary and the TN'W). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry poliutants or flood
waters to TN'Ws, or to reduce the amount of pollutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions -
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

+  Does the tributary, in combination with ils adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section [T1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significani nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section HLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWSs: linear feet width (ft), Or, acres.
Wetlands adjaceni to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: UT to Hickery Knoll Creek exhibits indicators of ordinary high water
marks (OHWM) including developed bed and bank, scour, presence of litter and debris, sediment sorting
and deposition, leaf litter washed away..

| Tributaries of TN'W where iributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: 200 linear feet 0.5-1 width (£t).
{21 Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
=] Waterbody that is not a TN'W or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IH.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
{#} Tributary waters: linear feet width (ft).
{2l Other non-wetland waters: acres.

Tdentify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWSs,
t1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and raticnale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

#See Footnote # 3.



Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
fributary.is seasonal in Section ITLB and rationale in Section IIL.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section ITL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

| Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc
adjaccnt and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

i Demeonstrate that impoundment was created from “waters of the U.S..” or

- Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
. Demonstrate that water is isolated with a nexus to commerce (sce E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

TInterstate isolated waters. Explain:

Other factors. Explain:

Tdentify water body and summarize rationale supporﬁng determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
5] Wetlands: acres.

F.  NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review arca included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e.. presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction {check all that apply):

: Non-wetland waters (i.c., rivers, streams): linear feet, width (1t).

Lakes/ponds: acres.

® To complete the analysis refer to the key in Section ITLD.6 of the Instzuctional Guidebook.
1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will clevate the action to Corps and EPA

HQ for review consistent with the process deseribed in the Corps/EVA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Other non-wetland waters: acres. List type of aquatic resource:
Weilands: acres.

SECTION 1V: DATA SQURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
‘ Maps, plans, plots or plat submitted by or on behalf of the applicant/consuitant:
2 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ ] Office concurs with data sheets/delineation report.
[ Oftice does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
| Corps navigable waters’ study:
| U.S. Geological Survey Hydrologic At]as
[ USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
g4 U.S. Geological Survey map(s). Cite scale & quad name: Scaly Mountain.
| USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC.
1 National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: {National Geodectic Vertical Datun of 1929)
Photographs: [ Aerial (Name & Date):
or [ Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information {please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION ' p l
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 92/02 4 { .5

B. DISTRICT OFFICE, FILE NAME, AND NUMBERSﬁW 1072/4[/ A5 N CPIT | j %M pl(f(, [ / 31‘}

C. PROJECT LOCATION AND BACKGROUND INFORMATION: S K/i 23'701 ) D f
State: NC County/parish/borough: Yancey City: Burnsville )
Center coordinates of site (lat/long in degree decimal format): Lat. 35.91941° N, Long,. -82.38627°
Universal Transverse Mercator
Name of nearest waterbody: Cane River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): 06010105

B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form. ‘

D. VIEW PERFORMED FOR SITE EVA ION (CH CK LL THAT APPLY):
: Office (Desk) Determination. Date 6/3
£ Field Determination. Date(s): January 8, 2014

SECTION II: SUMMARY OF FINDINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]

1 Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or forelgn commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

: “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

. 1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
<] Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs.
| Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 100 linear feet: 90 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
{1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

I Boxes checked below shall be supported by completing the appropriate sections in Section I1I below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”

(e.g., typically 3 months).
? Supporting documentation is presented in Section IILF.




SECTION HI: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met. :

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section II1.B.2 for any onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area:
Average anpual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[ Tributary flows through tributaries before entering TN'W.

iver miles from TN'W.

iver miles from RPW.

Project waters are | erial (straight) miles from TNW.
Project waters are | t acrial (straight) miles from RPW.
Project waters cross ar serve as state boundaries. Explain:

Project waters ar
Project waters are ]

‘Identify flow route to TNW>:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow toute can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [1 Natural
[] Artificial (man-made). Explain:
[1 Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [1 Concrete
(] Cobbles ] Gravel ] Muck
1 Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly erodlng, sloughing banks]. Explain:
Presence of run/riffle,

éte average slope): %

(c) Flow:
Tributary provides for: )
Estimate average number of flow events in review area/yeéar: F
Describe flow regime:
Other information on duration and volume:

Surface flow is: P (. Characteristics:

Subsurface flow: Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks -

1 OHWMS (check all indicators that apply):
[ clear, natural line impressed on the bank
[J changes in the character of soil
[ shelving
[[] vegetation matted down, bent, or absent
[] leaf litter disturbed or washed away
O sediment deposition
[ water staining
[ other (list):

[1 Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

O0OO0O00O0

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by: Mean High Water Mark indicated by:

" [ oil or scum line along shore objects ~ [_] survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
[ physical markmgs/characterlstlcs {1 vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

. (iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[ Wetland fringe. Characteristics:
[ Habitat for:
. [ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
i . Explain:

st. Explain findings:
t performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting

[[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW -
Project wetlands ar t river miles from TNW.
Project waters aerial (straight) miles from TNW.
Flow is from: ; '
Estimate appro:

ocation of wetland as within the I ¢ floodplain.
(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed . -
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average w1dth) .

[] Vegetation type/percent cover. Explain:

[0 Habitat for:
[[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or bielogical integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of 51gnlﬁcant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
-{ Wetlands adjacent to TNWs: acres. :

2. RPWs that flow directly or indirectly into TNWs.

- Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale i dicating tha
tributary is perennial: Cane River has prominent bed/bank features, fish, and aquatic insects..L 77y 21/ Oﬂé() k’( .
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:




Prov1de estimates for jurisdictional waters in the review area (check all that apply):
X] Tributary waters: 100 linear feet 90 width (ft).
£§ Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus w1th a
TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply)
Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

. | Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

‘ Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section ITL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. TImpoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

. which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

| which are or could be used for industrial purposes by industries in interstate commerce.

} Interstate isolated waters. Explain:

| Other factors. Explain:

Identify water body and summarize rationale supporting determination:

#See Footnote # 3.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft). %
Other non-wetland waters: acres. |

Identify type(s) of waters:
Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements. :

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
X} Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
.-} Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
| U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:1:24000, Bald Creek Quadrangle.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s): .
FEMA/FIRM maps:NC Floodplain Mapping Program.
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Naine & Date): . :
or [X] Other (Name & Date):Stream photos in NWP Application, January 9, 2014.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:

Applicable/supporting scientific liter .re: . .A_ ¥ Lj 7
| Other information (please specify):Zg’ J KTK_)O me)ew bﬂ 71& L ﬂ-({ .

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED HURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engincers
This form should be completed by following the instructions provided in Section TV of the JD Form Instractional Guidebook.

SECTION I: BACKGROUND INFORMATION
A, REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL PETERMINATION (.]D} February 26,
2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02163, The Golf Club at Mill Creek, Inc. /
Attn.: Tony and Brenda Munger

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Macon City: Franklin
Center coordinates of site (lat/long in dcgrcc decimal format): Latitude & Longitude in Decimal Degrees: 35.171392 N,
83.463336 W
Universal Transverse Mercator:
Name of nearest waterbody: Mill Creek
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Little Tennessee River
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202)
Bl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request,
-1 Check if other sites (c.g., offsite mitigation sites, disposal siles, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: February 25, 2014
| Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There 2 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required]

Waters subject to the ebb and {low of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain;

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There #

¢ “waters of the U.S.” within Clean Water Act {CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply):
TNWs, including territorial scas
Wetlands adjacent to TNWs
] Relatively permanent waters” (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent fo non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated {interstate or intrastate) waters, including isolated wetlands

b. Identity (estimate} size of waters of the U.S. in the review area:
Non-~wetland waters: 4800 linear feet: 6 width (ft) and/or acres.
Wetlands: acres.

¢. Limits {boundaries) of jurisdiction based on: Estah
Elevation of established OHWM (if known}:

2. N0n~regulated waters/wetlands (check if applicable):’
iz Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

Jjurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continnous flow at Ieast
“seasonally”™ (e.g., typically 3 months}. .

% Supporting documentation is presented in Section JILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjaceﬁt to TNWs. If the aquatic resource is a TNW,
complete Section ITLA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section ITILD.1.; otherwise, see Section ILL.B below.

1. TNW
Identify TNW:
Surmarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”;

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly '
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that dees not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary iz combination with all of its adjacent wetlands. This
significant mexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section TI1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

. (1) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TN'W.
[ Tributary flows through £§ i tributaries before entering TN'W.

Project waters are f ;
Project waters are F a5t river miles from RPW.

Project waters are i ! aerial (straight} miles from TN'W.
Project waters are P aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [[] Natural
[ Artificial (man-made). Explain:
[l Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, dltches washes, and erosional features generally and in

the arid West.
* Flow ronte can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into

TNW.



Tributary properties with respect to top of bank (estimate):
Average width; feet
Average depth:
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [ Sands [ Concrete
[] Cobbles 1 Gravel 1 Muck
[] Bedrock [} Vegetation. Type/% cover:

[ Other. Explain:

Tributary condltlon/stablhty [e.g., hlghly crodmg, sloughing banks]. Explain:
Presence of run/riffle/

%

(c) Flow:
Tributary provides for: )
Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is: - Characteristics:

Subsurface flow: Explain findings:
] Dye (or other) test performed:

Tributary has (check all that appiy):
{1 Bed and banks
[0 OHWM?® (check all indicators that apply):

[J clear, natural line impressed on the bank the presence of litter and debris

]
[ changes in the character of soil [[] destruction of terrestrial vegetation
"1 shelving [ the presence of wrack line
] vepetation matted down, bent, or absent [ ] sediment sorting
[] teaf litter disturbed or washed away 1 scour
L] sediment deposition [0 multiple observed or predicted flow events
[[] water staining ] abrupt change in

plant community
[1 other (list):
(] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply}:
] High Tide Line indicated by: Mean High Water Mark indicated by:
[1 oil or scum line along shore objccts [ survey to available datum; .
[] fine shell or debris deposits (foreshore) [ physical markings;
[C] physical markings/characteristics [1 vegetation lines/changes in vegetation types.

[ tidal gauges
[1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, ete.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[1 Riparian corridor. Characteristics (type, average width): ;
[0 Wetland fringe. Characteristics:
'] Habitat for:
[ ] Federally Listed species. Explain findings:
[.] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:

¢A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is  break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow ahove
and below the break.

Ibid.



3.

[} Aquatic/wildlife diversity. Explain findings:
Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Weiland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TN'W:
Flow is: Pi Explain:

Characteristics:

Subsurface flow: Explain findings:
[T Dye (or other) test performed;

(¢} Wetland Adjacency Determination with Non-TINW:
[ Directly abutting
1 Not directly abutting
7] Miscrete wetland hydrologic connection. Explain:
[.] Ecological connection. Explain:
{1 Separated by berm/barrier. Explain:-

(d) Proximity (Relationsp'
Project wetlands are 3
Project waters are aerial (straight) miles from TN'W.

Estimate approximate locatlon of wetland as within the P

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; ete.). Explain:
Identify specific pollutants, if known:

(i) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width}): .

[_] Vegetation type/percent cover. Explain:

[1 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
'] Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Dircctly abuts? (Y/N) Size (in acres) Brirectly abuts? (Y/IN) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physiecal,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of 2 TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between



a tributary and the TNW}. Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexwus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TN'Ws, or to reduce the amount of pollutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyele support functions
for fish and other species, such as feeding, nesting, spawning, or rearing voung for species that are present in the TN'W?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

»  Does the tribulary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Bxplain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section ITED:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RFW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section [I1.D:

3.  Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of sigrificant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.1D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, -ACTES.
] Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Mill Creek exhibits indicators of ordinary high water marks (OHWM)
including developed bed and bank, scour, presence of aquatic life, presence of litter and debris, destruction
of terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. Mill Creek is depicted as
a solid blue line on the USGS 7.5 minute quadrangle map Franklin and the most current Natural Resource
Conservation Service Soil Survey for Macon County. Solid blue line features on these mapping conventions
typically represent perennial streams. Perennial flow has been observed by Corps representatives during
numerous visits to the Franklin, North Carolina vicinity,

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each vear)
are jurisdictional. Data sapporting this conclusion is provided at Section IILB. Provide rationate indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 4800 linear feet 6 width (f1).
Other non-wetland waters: acres.

Identify type(s} of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
i Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
2] Tributary waters: linear feet width {ft).
Other non-wetland waters: acres.

Identify tvpe(s) of waters:

38ee Footnote # 3.




Wetlands directly abutting an RFW that flow directly or indirectly into TNWs.

] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

2] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands dircctly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section IIL.D.2, above. Prov1dc rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

' Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supperting this conclusion is provided at Section IIIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area; acres.

6.  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

- Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demeonstrate that impoundment was created from *“waters of the U.S.” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

4 Interstate isolated waters. Explain:

Other factors. Explain:

Tdentify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
21 Other non~wetland waters: acres.
Identify type(s) of waters: .
21 Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review arca, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manuak and/or appropriate Regional Supplements.

21 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[l Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based

B solely on the “Migratory Bird Rule” (MBR).

Eil  waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Ed  Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment {check afl that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

? To complete the analysis refer to the key in Section IILD.6 of the Insiractional Guidebook.

0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will efevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams); linear feet, width (fi).
Lakes/ponds: acres.

Qther non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
' Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey IHydrologic Atlas:
(] USGS NHD data-
- L] USGS 8 and 12 digit HUC maps.
T.5. Geological Survey map(s). Cite scale & quad name: Franklin.
USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s): .
FEMA/FIRM maps: North Carolina Panel 6564 Effective Date May 4, 2009, Map No. 37006564007,
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
| Photographs: [[] Aerial (Name & Date);
or [ ] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
| Applicable/supporting case law:
| Applicable/supporting scientific literature:
" Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMFPLETION PATE FOR APPROVED JURISBICTIONAL DETERMINATION (JD): February 25,
2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02325, Lake Toxaway Community
Association, Inc. / Attn.: Scott McCall, Sr.

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC : County/parish/borough: Transylvania City: Lake Toxaway
Center coordinates of site (lat/long in degree decimal format): Latifude & Longitude in Decimal Degrees: 35.130043 N,
82954736 W
Universal Transverse Mercator:
Name of nearest waterbody: UT to Toxaway River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Toxaway River (Lake
Toxaway)
Name of watershed or Hydrologic Unit Code (HUC): Seneca (03060101)
Check if map/diagram of review area and/or petential jurisdictional areas is/are available upon request.
] Check if other sites (e.g., offsite mitigation sites, disposal sites, ctc...) are associated with this action and are recorded
on a different JD form. '

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: February 23, 2014
Field Determination. Date(s):

SECTION I1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

A “navigable waters of the U/.5.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the evww area. [Required]

Waters subject to the ebb and flow of the tide.

Waters are presentfy used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

cornmerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

AN “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply)
TNWs, including territorial seas
Ed Wetlands adjacent to TNWs
[ Relatively permanent waters” (RPWS) that flow directly or indirectly inte TN'Ws
Non-RPWs that flow directly or indirectly into TNW3
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundmenis of jurisdictional waters
Isolated (interstate or infrastate)} waters, including isolated wetlands

b. Tdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 150 linear feet: 5 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: ]
Tlevation of established OHWM {(if known):

2. Nen-regulated waters/wetlands (check if applicable):’
2 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typicaily 3 months).

* Supporting documentation is presented in Section IILF.




A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. I the aquatic resource is a TNW,
- complete Section III.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections II1.A.1 and 2 and Section ITLD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:
Summarize rationale suppomng determination:

2. Wetkand adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPW5s), L.e, tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section ILI.B.1 for the tributary, Section II1.B.2 for any onsite
wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section HLC below..

1. Characteristics of non-TNWs that flow direcfly or indirectly inte TNW

(i) General Area Conditions:

© Watershed size:
Drainage area:
Average annual rainfall: inches

Average annual snowfall: inches

{ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TN'W.
[ Tributary flows through tributaries before entering TNW.

tver mifes from TNW.
iver miles from RPW.

Project waters are
Project waters are |
Project waters are |
Project waters are |}
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW:
Tributary stream order, if known:

- {(b) General Tributary Characteristics (check all that apply):
Tributary is: [} Natural
[} Artificial {man-made). Explain:
[] Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regardms swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



Tributary properties with respect to top of bank {estimate):
Average width: feet
Average depth: . fest
Average side slopes:

Primary tributary substrate composition (check all that apply):

[] silts [] Sands I Concrete
[J Cobbles [T Gravel ] Muck
[[] Bedrock [ ] Vegetation, Type/% cover:

[T Other. Expiain:

Tributary condition/stability [e.g.. highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry
Tributary gradient (approximate average slope): %

(c) Flow:

oW events in review area/year

Describe flow regime:
Other information on duration and volume:

Tributary has (check all that apply):
[ Bed and banks
[] OHWM® (check ail indicators that apply):

[] clear, natural line impressed on the bank [ the presence of litter and debris
[] changes in the character of soil [] destruction of terrestrial vegetation
[T shelving L] the presence of wrack line
[] vegetation matted down, bent, or absent [] sediment sorting
L] leaf litter disturbed or washed away L1 scour
[] sediment deposition [1 multiple observed or predicted flow events
[ water staining N abrupt change in

plant community
{1 other (list):
L] Discontinnous OHWM.” Explain:

If factors other than the OGHWM were used to determine lateral extent of CWA jurisdiction (chock all that

apply):
. High Tide Line indicated by: 71 Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[l physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[] other (tist):

(iii}) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Charaeteristics. Channel supports {check all that apply):
Riparian corridor. Characteristics (type, average width): .
[J Wetland fringe. Characteristics:
[T Babitat for:
[] Federally Listed species. Explain findings:
{71 ¥ish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporasly flows
underground, or where the OHWM has been removed by devetopment or agricultural practices). Where there is a break in the OITWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

Ibid.



[] Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

tionship with Non-TNW:
Explain:

(b) General
Flowis: E

Surface flow is: I
Characteristics:

Subsurface flow: Explain findings:
] Dye (or other) test performed:

{¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection, Explain:
[_] Ecological connection. Explain:
[ Scparated by berm/barrier. Explain:

(d) Proximity (Relationship) to TN 1

Project wetlands ar
Project waters are
Flow is from: i
Estimate apprommate Jocation of wetland as within the B

i3k floodplain.
(i} Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water guality; general
watershed characteristics; etc.). Explain:
Identify specitic polfutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

{"] Vegetation type/percent cover. Explain:

] Habitat for;
[] Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: £ 1
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following;

Directly abuts? (Y/N) Size {in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexuas analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or bielogical integrity of a TNW. Considerations when evalnating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all jts adjacent wetlands. It js not appropriate to determine significant



nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a fleodplain is net solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TN'Ws, or to reduce the amount of poliutants or flood waters reaching a TN'W?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as fecding, nesting, spawning, or rearing young for species that are present in the TN'W?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nuirients and
organic carbon that support downstream foodwebs?

e Does the iributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biotogical integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetltands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section TILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
wndirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RP'W but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, hased on the tributary in combination with all of its
adjacent wetlands, then go to Section 1I1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWSs: linear feet = width (ft), Or, acres.
Wetlands adjacent to FN'Ws: acres.

1.

2. RPWs that flow directly or indirectly inte TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictionat. Provide data and rationale
indicating that tributary is perennial: UT to the Toxaway River exhibits indicators of ordinary high water
marks (OHWM) including developed bed and bank, scour, presence of aquatic life, presence of litter and
debris, destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. The
UT to the Toxaway is depicted as a solid bkue line on the USGS 7.5 minute quadrangle map Lake Toxaway
and the mest current Natural Resource Conservation Service Soil Survey for Transylvania County. Solid
blue line features on these mapping conventions typically represent perennial streams. Perennial flow has
been observed by Corps representatives during numerous visits to the Lake Toxaway, North Carolina

~ vicinity,
| Tributaries of TNW where tributaries have continuous flow “scasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IiL.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
4 Tributary waters: 150 lincar fect 5 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
- Waterbody that is not a TN'W or an RPW, but flows directly or mdlrectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictienal. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
| Tributary waters: linear feet width (f6).
| Other non-wetland waters: acres.

Identify type(s) of waters:

5See Footnote # 3.



4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
5 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
1 Wetlands directly abutting an RPW where tributaries typically [low year-round. Provide data and raticnale
indicating that tributary i perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

‘Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IIILB and rationale in Section III.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RP'W that flow directly or indirectly inte TNWSs.

L Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. -
Data supporting this conclusion is provided at Section ULC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

- Demonstrate that impoundment was created from “waters of the U.8.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6}, or
Demonsirate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or counld be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by indusiries in interstate commerce.

1 Interstate isolated waters. Explain:

Other factors. Explain;

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: lincar feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters;
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
=] I potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to inferstate {or foreign) commerce.
[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solelv on the “"Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the revicw area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

#3  Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

* To complete the analysis refer to the key in Section [ILD.6 of the Instructional Guidebook.

¥ Prior to asserting or declining CWA. jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/ERA. Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction {check all that apply):

Non-wetland waters (i.e., rivers, streams}: Imear feet, width (ft).
I.akes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource;
Wetlands: acTes.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
B0 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
if  Data sheets prepared/subimitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delineation report.
{ ] Office does not concur with data sheets/delineation report.
Data sheels prepared by the Corps:
Corps navigable waters® study:
U.S. Geological Survey Hydrologic Atlas:
L] USGS NHD data,
[} USGS 8 and 12 digit HUC maps.
U.8. Geological Survey. map(s). Cite scale & guad name: Lake Foxaway.
USDA Natural Resources Conservation Service Soil Survey. Citation: Transylvania County, NC.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
| Photographs: [[] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADPITIONAL COMMENTS TG SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION k: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): December 19, 2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Asheville Regulatory Field Office 6&4}) - 1§0 id~ 003 f; 18]

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Gated Commun cHiese Flrest fWﬂ/

State: NC County/parish/borough: Buncombe City: Woodfin

Center coordinates of site {lat/long in degree decimal format): Lat. 35.61454° N, Long, -82.61422° W
Universal Transverse Mercator:

Name of nearest waterbody: French Broad

Name of nearest Traditional Navigable Water {TNW) Into which the aquatic resource flows: French Broad
Name of watershed or Hydrologic Unit Code (HUC): 06010105
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
Field Determination. Date{s):

SECTIONIL: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There ) “navigable waters of the U5 within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Reguired]

Waters subject to the ebb and flow of the tide.

) Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of I1.S. in review area (check all that apply): |
. TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting REWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly intfo TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: (Tributaries) 1,445 lincar fect: (avg.) 8 widih (ft) and/or (Ponds) 0.07 acres.
Wetlands: 0.14 acres.

c. Limits (boundaries) of jurisdiction based on: §
Elevation of established OHWM (if known):

1. Non-regulated watersfiwetlands (cheek if applicable):®
% Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes chetked betow shall be supported by completing the appropriate sections in Section T below.

* For purposes of this form, an RPW is defined asa tributary that is not a TN'W and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months),

* Supporting documentation is presented in Section IILF.




SECTIONTII: CWA ANAJLYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aguatic resource is a TNW, complete
Section TIEA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITLA.1 and 2
and Section IIL.D.1.; otherwise, see Section TUL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”;

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow af least seasonally (e.g,, typically 3
months). A wetland that directly abuts an RPW is alsc jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I1.D.4.

A wetland that is adjacent (o but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will inclnde in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW., Tf the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetfands, This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 11LB.1 for
the tributary, Section TILB.2 for any onsite wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITEC below,

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

Drainage area: 111
Average annual rainfall: 45.7 inches
Average annual snowfall: 11.8 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[T Tributary flows directly imo TNW.
X Tributary flows through 3 tributaries before entering TNW.

Project waters are
Project waters are
Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

) river miles from TNW.

Kentify flow route to TNW?: UT-French Broad; French Broad,
Tributary stream order, if known: 1st.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West,

¥ Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to fiow into tributary b, which then flows into TNW.




(b) General Tributary Characteristics (check all that appl
Tributary is: Natural ‘
{1 Artificial (man-made). Explain: |
[0 Manipulated (man-altered). Explain: . }

Tributary properties with respect to top of bank (estimate):
Average width; 8 feet
Average depth: 2 feet
Average side slopes

Primary tributary substrate composition {check all that apply):

< silts X Sands [J Conerate
[7] Cobbles B Gravel 71 Muck
[ Bedrock [ Vegetation. Type/% cover:

{1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Banks are mostly stable; stream channel
goes sub-surface in several reaches due to historic sediment impacts from surrounding land clearing and road construction.

Presence of nun/riffle/p Explain: Mostly riffle-run due to steep gradients and headwater tributary,
Tributary geometry:

Tributary gradient (appi

efag . slope): 12-15 %

{c} Flow:
Tributary provides for:
Estimate average number of flow events in review area/year
Describe flow regime: Source for UT-French Broad, on the prq]ect site, forms below wetland plot 3, a linear seep,
and several man-made ponds. Strong proundwater seepage provides for seasonal flow,
Other information on duration and volume:

Surface flow is:
some debris lines, evidence of high water flow events.

Characteristics: Continuous bed and bank, OHWM present, sorting of materials,

Subsurface flow
become subsurface.
2 Dye (or other) test performed:

. Explain findings: Areas of heavy siltation have occurred in stream channel causing flow to

Tributary has {check all that apply):

X Bed and banks

OHWM?® (check all indicators that apply):
[] clear, natural line impressed on the bank
B changes in the character of soil
shelving
[] vegetation matted down, bent, or absent
B Ieaflitter disturbed or washed away
sediment deposition
[] water staining
[ other (list):

[C] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

RICICIRIKILIES

If factors othier than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
. High Tide Line indicated by: [} Mean High Water Mark indicated by:
[ oil or scum line along shore objects (7] survey to available datum;
[ fine shell or debris deposits (foreshore)  [[] physical markings;
[ physical markings/characteristics [] vegetation lines/changes in vegetation types.
[] tidal gauges
[ other {list):

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, ete,).
Expiain: Water quality for UT-French Broad is moderate to low: no macro-invertebrates were observed, heavy siltation

¢A natuzal or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricuitural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow

gegime (e.g., flow over a rock outcrop or through a cutvert), the agencies will look for indicators of flow above and below the break.
Ibid.



of chammel, sub-surface flow from historic siltation impacts. Watershed area is mostly forested with some residential
structures, asphalt and dirt roads. Stream buffer is infringed upon by historic access road, and several existing culverts
convey stream flow.

Tdentify specific poHutants, if known: sediment.




(iv) Blologu:al Characteristics. Channel supports (check all that apply):

Riparian cotridor. Characteristics {type, average width): Riparian corridor on streams right bank is very narrow confined
by a historic access road and associated clearing. The riparian corridor along the channels left bank is more intact and consists of
secondary forest land with low to moderate habitat diversity,

BJd Wetland fringe. Characteristics: Shrub/scrub wettand flat (wet plot-6).

B4 Habitat for:

[ Federally Listed species. Explain findings:

1 Fish/spawn areas. Explain findings: .

[] Other environmenially-sensitive species. Explain findings: .

Aquatic/wildlife diversity. Explain findings: Riparian habitat is supportive of wildlife.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristies:
(2) General Wetland Characteristics:

Properties:
Wetland size: 0.14 acres
Wetland type. Explain: Southern Appalachian Fen; High Elevation Seep.
Wetland quality. Explain: Wetlands on the project site are poor to geod quality. Historic impacts from clearing and

road construction has led to alteration of surface conditions with a loss of vegetation, channelization, filling, and siltation.
Praject wetlands cross or serve as state boundaries. Explain:

. Explain: Four of the five wetland units on the project site are fens with no surface flow. One
of the five wetland unti: ear seep (p!ot 5) which has been channelized from past land development activities. Plot 5 has
intermittent flow along its narrow channel which feeds the source of NS-1.

Surface flow is:
Characteristics: All but one of the wetland units exhibit sheet flow during rain events; wettand plot 5 has channelized

“flow which is discrete and confined.

Subsurface flow
1 Dye (or other) test performed:

(c) Wetland Adiacency Determination with Non-TNW:
Direcily abutting
[ Not directly abuiting
Discrete wetland hydrologic connection. Explain: Topographic crenulations, toe of stream valley slopes, swales,
drainageways, and sub-surface soil moisture migration (hyporheic) are all elements on the project site which help to maintain discrete
connections between wetland units with adjacent non-TNWs,
<& Ecological connection. Explain: Wetland units adjacent to non-TNWs support plant communities which differ
from surrounding xeric areas. Wildlife are attracted to adjacent wetlands feeding on the food sources offered by hydric plant
communities. Additionaily, wetland units adjacent to non-TNWSs form in bowls, sumps, and valleys which have a tendency to collect
surface ranoft. This acts to filter out nutrients from surrounding areas preventing heavy nutrient, sediment, and polhution leads from
going directly into non-TNWs, as well as acting as a velocity check for flood control. Soil saturation at wetland units contirbutes to
niche plant communities increasing species diversity, as well as supporting baseflow conditions for adjacent non-TNWs.
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship)

Project wetlands are river miles from TNW.
Prcgect waters i ight) miles from TN'W.
Flow is from: :
Estimate approximate location of wetland as wﬂhm the !

(i) Chemical Characteristies:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: General watershed wetland system chemical characteristics are poor to good due to romoff
from adjacent roads and residential properties. Majority of wetland units on-site appear to be areas of seepage or alluvial
in nature, where nutrients are consiantly flushing and not collecting.

Identify specific pollutants, if known: The primary pollutant observed on the project site is sediment from nearby roads and

housing construction, Sediment loads have impacted several stream and wetland systems on the project site by filling in boundaries and
inhibiting wetland functions and quality.

(iii) Biological Characteristics. Wetland supports (check all that apply):



IJ Riparian buffer. Characteristies (type, average widil): Majority of wetland units are located in forested areas on the
project site where riparian buffers a large. Where wetlands are not located in forested areas, they are found near roads, houses, and open
pastureland. In these instances the wetland units have less dense and narrower riparian zones.

Vegetation type/percent cover. Explain: Generally, three vegetaiion types were noted for wetland units present on the
project site. First vegetation type (plant community) is the Montane Alluvial Forest, which has an overstory of red maple, tulip poplar,
yellow birch, gray birch, and hemlock, but with a dense shrub layer dominated by rhododendron and very poor herbaceous layer; second
type noted are the Southern Appalachian Bog and Southern Appalachian Fen plant communities, which are dominated by herbaceous
plant material and have a sparse shrub layer; thirdly, the High Elevation Seep, which due to its dynamic conditions generally supports a
dense herbaceous and sparse shrub layer. Al wetland types have moderate to dense plant maferial.

X Habitat for:

[ Federally Listed species. Expiain findings:

[ Fish/spawn areas. Explain findings:

[} Other environmentally-sensitive species. Explain findings: .

{4 Aquatic/wildlife diversity. Explain findings: Most of the project's wetlands support wildlife as a food source with
presence of seed and nut producing herbaceous plant material.

3, Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: 3
Approximately { 0.14 ) acres in total are being considered in the cumulative analysis.



For cach wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Direcily abuts? (Y/N) Size (in acres)
1- Yes 0.011 2-Yes 0.005

3- Yes 0.051 3-Yes 0.018

6- Yes 0.057

Summarize overall biological, chemical and physical functions being performed: Provide food source for wildlife;
provide chemical buffering of pollutants from overland flow thus providing a water quality inhancement fimction; provide a
topological feature to the landscape providing an outlet of stored groundwater.

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biolegical integrity of a TNW,
Considerations when evaluating significant nexus include, but are not Hmited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Raparos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pellutants or flood waters reaching a TNW?

¢ Does the ributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the iributary, in combination with its adjacent wetlands (if’ any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section [ILD: .

2. Significant nexus findings for nen-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD: .

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abat the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section ITLD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (1), Or, acres.
Wetlands adiacent to TNWs: acres,

2. RPWs that flow directly or indirectly into TNWs.
B2 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Hydrological, biological, and morpholegical characteristics consistant with known perennial streams in



the surrounding area. These characteristics include: depositional bars, good sorting of materials, riffle run complexes, good
baseflow conditions, continuous bed and bank features, presence of OHWM, relationship to topography (valley).

Tributaries of TNW where tributaries have continnous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally: Presence of OHWM, sorting of materials (different from surrounding area), debris lines, continous bed and banlk,
presence of iron oxidizing bacteria, wetland features at headwater sources, facultative wet plant species in channel, presence
of headcuts, absence of leaflitier.

Provide estimates for jurisdictional waters in the review area (check all that apply):
Bd ‘Tributary waters: 1,445 lincar feet 8 width (ft).
Other non-wetland waters: 0.07 acres.

Identify type(s) of waters: ponds.

3.  Non-RPWs® that flow directly or indirectly into TNWs,
- Waterbody that is not a TN'W or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
INW is jurisdictional. Data supporting this conclusion is provided at Section HL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width ().
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
[ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ Wetlands directly abutting an RPW where tributaries typically flow year-round, Provide data and ratienale
indicating that tributary is perennial in Section I.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW; Wetland plot 6 occurs within the 2-year floodzone or banlful elevation of the abutting
stream, )

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITLB and rationale in Section IILD.2, above. Provide ratiopale indicating that wetland is directly
abutting an RPW: Wetland plots 1.2, and 3 are located above the stream bankfid elevation, af the stream's top of bank
height, but are within the stream valley and hyporheic zone, as well as, the wetlands are located in the stream’s riparian

zone. Wetland plot 5, a strong linear seep system, is located above and abutting a stream source; wetland plot 5 provides
baseflow for the stream source.

Provide acreage estimates for jurisdictional wetlands in the review area: 0.14 acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWSs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIEC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

etlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

. Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
B Demonstrate that impoundment was created from “waters of the 1.5..” or
Demonstrate that water meets the criieria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to comierce (see E below).

¥See Footnote # 3.
® To complete the analysis refer to the key in Section 111 D.6 of the Instructipnal Guidebook.




E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):!"

which are or could be used by interstate or foreign travelers for recreationat or other purposes.

from which fish or sheflfish are or could be taken and sold in interstate or foreign commerce,

which are or could be used for industrial purpoeses by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale suppotting determination:

Provide estimates for jurisdictional waters in the review arca (check all that apply):

Tributary waters: linear feet width {fi).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

NON—.}URISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial hexus to interstate (or foreign) commerce.

[0 Priorto the Jan 2001 Supreme Court decision in “SFANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irmigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): Fnear foet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: ACTES.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a ﬁndlng is required for jl]r[SdlCt!Oll {check ail that apply):

Non-wetland waters (i.e., Tivers, streams): lingar feet, width (ft).

- Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

- Wetlands: acres.

SECTIONTIY: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consuliant:
% Data sheets prepated/submitted by or on behalf of the applicant/consultant.

[[] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

| Corps navigable waters® study: .

U.S. Geological Survey Hydrologic Atlas:

[1USGS NHD data.

[0 USGS 8 and 12 digit HUC maps.

| ULS. Geological Survey map(s). Cite scale & quad name:Woodfin, NC USGS topo quad.
USDA Natural Resources Conservation Service Soil Survey, Citation:
National wetlands inventory map(s). Cite name:

¥ prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps andé EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWa Act Jurisdiction Following Rapanos.




State/Local wetland inventory map(s):

FEMA/FIRM maps; .

o} 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929}
- Photographs: [ Aerial (Name & Date):Buncombe County web-GES-2010.

_ or [J Other (Name & Date):

| Previous determination(s). File no. and date of response letier:

Applicable/supporting case law: .

Applicable/suppotting scientific literature:

Other information (please specify):

B. ADDITHONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL BETERMINATION FORM
U.8. Army Corps of Engineers

This form should be completed by following the instructions provided in Section TV of the JD Form Instructional Guidebeek.

SECTION I: BACKGROUND INFORMATION
A, REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 20, 2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: £ ([ S0 - R - A | Q.O i (Y43 “Toun fﬁD PUOVESUT/E

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Comelius Rd-Mazeppa Rd Connector, UT Reeds Creek
Stale:NC County/parish/borough: Iredell City: Mooresville
Center coordinates of site {lat/long in degree decimal format): Lat. 35.614528° N, Long. -80.82875° W.
Universal Transverse Mercator:
Name of nearest waterbody: Reeds Creek

Name of nearest Traditional Navigable Waler {TNW) Into which the aquatic resource flows: Catawba River

MName of watershed or Hydrologic Unit Code (HUC): Upper Catawba 03050101

B Checlk if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[0 Check if other sites fe.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded on &
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

B Office (Desk) Determination. Date: 9\_‘3‘6” !f—’é "’n’\/\

Field Determination. Date(s): 01/31/12

SECTION IT: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Ave no “navigable waters of the U.S.” within Rivers and Harbors Aet (RHA) jurisdiction {as defined by 33 CFR part 529} in the
review ares. [Reguired]
[] Waters subject to the ebb and flow of the tide.
[1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the {5 within Clean Waler Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired)

1. Waters of the U.S,

a. Indicate presence of waters of U.S. in review area {check all that apply):
TNWs, ncluding territorial seas
Wetlands adjacent 1o TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abulting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent 1o but not directly abuiting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
[mpoundments of jurisdictional waters
Isolated (interstate or mtrastate) waters, including isolated wetlands

OO0OOEOROC

b, Tdeutify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: +/- 257 linear feet: 4-10 width () and/or acres.
Wetlands: +/- 0.047 acres.

¢. Limits {(houndaries) of jurisdiction based on: 1987 Delineation Manual - G H'LUM
Elevation of established OHWM (if known):Wetland boundary based on 1987 manual and regional supplement; Streamn boundary
hased on presence of OHWM.

2. Non-regulated waters/wetlands (check if applicable):?
[7] Potentiatly jurisdictional waters and/or wetlands were assessed within the review area and determined 1o be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 11 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at Teast “seasonally™
{e.g., typically 3 months).

3 Supperting documentation is presented in Section LiLE.



SECTION HI: CWA ANALYSIS

A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TN'Ws and wetlands adj acent to TNWs. Tf the aquatic resource is 8 TNW, complete
Section HILA.1 and Section IT1.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section 1L.D.1.; otherwise, see Section I1I1.B below.

1. TNW
Tdentity TN'W:

Summarize rationale supporting determination;

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months), A wetland that directly abuts an RPW is also jurisdictional, If the agquatic resource is not a TN'W, bat has year-round
(perennial) flow, skip te Section ITL.D.2. If the aguatic resource is a wetland directly abotting a tributary with perennial flow,
skip to Section [11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial {and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody? is not an RPW, or a wetland directly abutting an RP'W, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IFLE.1 for
the tributary, Section ITL.B.2 for any onsite wetlands, and Section JT1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section HHLC below.

1. Characteristics of non-TN'Ws that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List

Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii} Physical Characteristics:
(a) Relalionship with TNW:
] Tributary flows directly inte TNW.
[ Tributary flows through Pick List tributaries before entering TNW,

Project waters are Pick List river miles from TN'W.

Project waters are Piek List river miles from RPW.

Project waters are Pick List aerial (straight) miles from TN'W.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

+ Note that the Instructional Guidebook containg additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West,
* Flow route can be described by identifying, e.g., wibutary a, which flows through the review area, to flow into tributary b, which then fows inwo TNW.



(b) General Tributary Characteristics {check all that apply):
Tributary is: [l Natural

[] Artificial (man-made). Explain:
7] Manipulaled (man-altered). Explain:

Tributary properties with respect to top of bank {estimate):
Average width: {eet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

] silts [ Sands - [ Conerete
] Cobbles [ Gravel [ Wk
[ Bedrock [] Vegetation. Type/% cover:

[] Other. Explain: Heavy sediment load.

Tributary condition/stability [e.g., highly eroding, sloughing banks]). Explain:
Presence of run/riffie/pool complexes, Explain:

Tritutary geometry: Pick List

Tributary gradieot (approximate average slope): Y

(c) Flow:
Tritbutary provides for: Pick List
Estimale average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Piek List. Explain findings:
[} Dye (or other) test performed: .

Tributary has (check all that apply):
] Bed and banks
[J OAWMS (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil
] shelving
] vegetation matted down, bert, or absent
O
O

the presence ol litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

sCour

multiple ohserved or predicled flow events
abrupt change in plant community

leal litter disturbed or washed away
sediment deposition
[] water staining
[C] other (tist):
["] Discontinuous OHWM.” Explain:

I | O

If factors other than the OHWM were used to determine Jateral extent of CWA jurisdiction (check all that apply):

7] High Tide Line indicated by: [1 Mean High Water Mark indicated by:
[7] oil or scum line along shore objects [ survey to available datum;
[7] fine shell or debris deposils (foreshorey [ | physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ ofher (list):

(iff) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general walershed characleristics, etc.).
Explain: .
Identify specific pollutants, if known:

A natural or man-made discontinuity in the OIVWM does not necessarily sever jurisdiction (e.g,, where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OBWM that is unrelated to (he waterbody’s flow
regime {e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Thid.



(iv) Biological Characteristics. Channel supports (check all that appI})

d
|
|

Riparian corridor, Characteristics (type, average width):
Wetland fringe. Characteristics:

Habitat for:

[] Federally Listed species. Explain findings:

[ Fish/spawn areas. Explain findings:

[J Other environmentally-sensitive species. Explain findings:
[7] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly inte TNW

(i) Physical Characteristies:

{a)

{b)

(e}

(dy

General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland Lype. Explain:
Wetland quality. Explain:.
Project wetlands cross or serve as stale boundaries. Explain:

General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface fow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
1 Dye (or other) test performed:

Wetland Adjacency Determination with Non-TNW:

[[] Directly abutting

[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[ Separated by berm/barrier. Bxplain:

Proximity (Refationship) to TNW
Project wetlands are Pick List river miles from TNW.

~ Project waters are Pick List aerial (straight} miles fom TNW,

Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain,

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water calor is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). Explain:

Identify specific pollatants, if known:

(iii) Biological Characteristics. Wetland supperts (check all that apply):

Ll
O

Riparian buffer. Characteristics {lype, average width):
Vegstation type/percent cover. Explain:

Habitat for:

[J Federally Listed species. Explain findings:

[ Fish/spawn areas. Explain findings:

[C] Other environmentally-sensitive species. Exp]am findings:
[7] Aquatic/wildlife diversity. Explain findings:

3, Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres ip total are being considered in the cumulative analysis.




C.

For each wetland, specity the following:

Directly abuts? {Y/N) Size (in agres) Directly abuts? (Y/N) Size (in_acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNTFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemieal, physical, and biological Integrity
of a TNW. For each of the following sitnations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the fributary and its proximity to a TN'W, and the functions performed by the tributary and all its adjacent
wetlands. 1t is not appropriate to determine signiticant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus,

Draw conneetions between the features documented and the effects on the TN'W, as identified in the Rapanos Guidanece and

discussed in the Instructional Guidebook. Factors to consider include, for example;

«  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry peliutants or flood waters to
TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide hebitat and lifecyele support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? ‘

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity o transfer nutrients and organic carbon that
support downstream foodwebs?

+  Does the tributary, in combination with its adjacent wetlands (if any}, have other relationships to the physical, chemical, or
biclogical integrity of the TN'W?

Naote: the above list of considerations is not inclusive and other functions observed or known to eccur should be documented
below:

1. Significant nexos findings for non-RIPW that has ne adjacent wetlands and flows directly or indirectly into TN'Ws. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section INLD:

2. Significant nexns findings for non-RPW and its adjacent wetlands, where the non-RFW flows directly or indirectly into
TN'Ws. Explain {indings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go o
Section 11.D:

DETERMINATEONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):
1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TMWs: linear feet width (), Or, acres.
[ Wetlands adjacent to TNWs: &cres.

2. RPWs that flow directly or indirectly nto TNWs.

B Tributaries of TN'Ws where tributaries typically Mlow year-reund are _]LlI‘lSdlCtlona] Provide data and rationale indicating that
iributary is perennial: Very well defined bed and banks, substrate of sand and gravel. There is little to no leaf litter and no
vegelation growing on the channel bottom of both Stream 8-1 and Stream S-3 indicative of more than intennittent flow.
Groundwater appears to be primary source of baseflow. Obvious signs that the two streams periodically accesses its
floodplain include wrack lines and heavy sediment deposition cutside of the top of bank. See attached stream data forms.
Subsequent site visit in June 2012 observed flowing water during dry period, indicating perennial conditions.




[0 Tributaries of TNW where tributaries have conlinuous flow “seasonally” (e.g., typically three months each vear) are
jurisdictional. Data supporting this conclusion is provided at Section [11.B. Provide rationale indicating that tributary flows
seasonally: . :

Provide estimates for jurisdictional waters in the review area (check all that apply):
[ Tributary waters: 257 linear feet 4-8 width ().
[ other non-wetiand weaters: acres.

Tdentify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
[] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into 2 TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section TIT.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
[] Other non-wetland waters; acres.
ldentify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly info TNWs,
$4 Wellands directly abut RPW and thus are jurisdictional as adjacent wetlands.

[ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abuiting an RFW: The wetland drains directly into Stream 1 via overland flow. ne berm or other
separation exists between the wetland the stream.

(7] Wetlands directly abutting an RPW where tribuitaries typically flow “seasonally.” Provide data indicating that wibutary is
seasonal in Section I11.B and rationale in Section 11 D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdiciional wetlands in the review area: 0,047 +acres.

3. Wetlands adjacent to but not divectly abutting an RP'W that flow directly or indirectly into TN'Ws,
[ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional, Data supporting this
conelusion is provided at Section ITL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
[[] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jarisdictional. Data supporting this
conclusion is provided at Section ITLC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[ Demonstrate that impoundment was created from “waters of the .S, or
[} Demonstrate that water meets the criteria for one of the categories presented above (1-63, or
{7} Demonstrate that water is isolaled with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

*See Foomole # 3.

* To complete the analysis 1efer 10 the key in Section 111106 of the Instractional Guidshook.

1" Prior to asserting or declining CWA jurisdiction based solely on this eategory, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapayios.




[Z1 which are or could be used by interstate or foreign travelers for recreational or other purposes.
[[1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[[] which are or could be used for industrial purposes by industries in interstate commerce.

[] Intersiate isolated waters. Explain:

[] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apphy):

[] Tributary waters: linear feet  width (ft).
[ Other non-wetland waters:  acres.

Identify type(s) of waters:
[ wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY}):
1f potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engincers
Wetland Delineation Manual and/or appropriate Regional Supplements. )

[ Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce.
[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[.]1 Waters do not meet the “Stgnificant Nexus™ standard, where such a finding is required for jurisdiction, Explain:
] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory hirds, presence of endangered species, use of water for Irrigated agriculture), using best professionat
judgment (check all that apply):

7] Non-wetland waters (i.e., tivers, streams): linear feet width (ft).
[ Lakes/ponds; acres,

[0 Other non-wetland waters: acres. List type of aquatic resource:

1 Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a linding is required for jurisdiction (check all that apply):

[ Nou-wetland waters (i.e., rivers, streams); linear feet, . width {fi).
[7] Lakes/ponds: acres.

[7] Other non-wetland waters: acres. List type of aquatic resource:

1 wetlands: acres.

SECTION1V: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case fila and, where checked

and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:JD Request provided by Karagesian Ecological
Consulting; JD map prepared by WSP.
<] Data sheets prepared/submitted by or on behalf of the applicant/consultant.

E Office concurs with data sheets/delineation report.

7] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study:

1.5, Geological Survey Hydrologic Atia<‘.

[ USGS NHD data.

[L1USGS 8 and 12 digit HUC maps.

U.S. Geelogical Survey map(s). Cite scale & quad name:Mooresville, NC 7.5 Minute topo guad (1" = 2,000).

USDA Natural Resources Conservation Service Soil Survey. Citation: USDA Soil Survey of Iredell County, NC layered over
dell County GI1S aerial photograph,

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s)

FEMA/FIRM maps:

100-year Floodplain Elevauon is: {National Geodectic Verti cal Datum of ]929)

Photographs: [:] Aerial (Name & Date):

or [ Other (Name & Date):Site phoiographs taken December 2011,
Previous determination(s). File no. and date of response letter:

O OOODdOExxK oo



[ Applicable/supporting case law:
O Applicable/supporting scientific fiterature:
] Other information {please specify):

B, ADDITIONAL COMMENTS TO SUPPORT JD: This ID fonm includes two perermial RPWs (Stream S-1 and Stream 5-3) totaling
approximately 257 linear feet in the project corridor, and one abutting wetland approximately 0,047 acres in size. Stream §-3 drains into
Stream S-1. Stream S-1 drains into Reeds Creek, which flows into Lake Norman (Catawba River).




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the ID Ferm Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 25,
2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00338, Beaverdam Run Condominium
Unit Owners / Mary Ann Case

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Buncome City: Asheville
Center coordinates of site (lat/long in degree decimal format): Latitude & Lengitude in Decimal Pregrees: 33.645272,
-82.520075

Universal Transverse Mercator:

Name of nearest waterbody: Beaverdam Creek

Name of nearest Traditional Navigable Water (TNW) into which the aguatic resouvrce flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): 06010105

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

] Check if other sites (e.g., offsite mltlgauon sites, disposal sites, etc...) are associated with this action and are recorded
on a different 1D form,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:2-25-2014
i Tield Determination, Date(s):

SECTION 1I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part

e review area. [Required)

Waters subject to the ebb and flow of the tide.

‘Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

There

~ B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There waters of the U8 within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the review arca. [Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check ail that apply)
TNWs, including territorial seas
‘Wetlands adjacent to TNWs
Relatively permanent waters® (RPWSs) that fiow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
bopoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1500 linear feet: 10 width (ft) and/or acres.
Wetlands: acres. :

¢. Limits (boundaries) of jurisdiction based on: [
Elevation of established OHWM (if known):

2.  Non-regulated waters/wetlands (check if applicable):®

! Boxes checked below shall be supported by completing the appropriate sections in Section Il belaw.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow al least
“seasonally” (e.g., typically 3 months).

? Supparting documentation is presented in Section IILF.



Potentially jurisdictional waters and/or wettands were assessed within the review area and determined to be not
Jjurisdictional. Explain: '

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section 11LA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections II1.A.T and 2 and Section IIL.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TN'W:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Surnmarize rationale supporting conclusion that wetland is *adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section sumamarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round ¢r have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section HIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of faw.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetfands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section I1LB.2 for any onsite
wetlands, and Section [11.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section HLC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Walershed size:
Drainage area: £
Average annual rainfalf: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TN'W:
[ Tributary flows directly into TNW.
[ Tributary flows through tributaries before entering TNW.

river miles from TNW.

river miles from RPW.

Project waters are acrial {straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Fxplain:

Project waters are
Project waters are

Identify flow route to TNW:
Tributary stream order, if known:

* Note that the Instructional Guidebock contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



{b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[] Artificial (man-made}. Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate}):
Average width: feet
Average depth: ]
Average side slopes: |

Primary tributary substrate composition (check all that apply):

[ silts [ ] Sands ] Concrete
[ Cobbles (] Gravel [T Muck
[} Bedrock [ Vegetation. Type/%o cover:

1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle; mplexes. Explain:

Tributary geometry: |
Tributary gradient (approx1matf: average stope): %o

(c) Flow;
Tributary providss for: i?‘ t
Estimate average number of ﬂow events in review area/year: |
Describe flow regime:
Other information on duration and volume:

Surface flow is: § t. Characteristics:

Subsurface flow: . Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):
1 Bed and banks
F1 OHWM? (check all indicators that apply):

[ clear, natural tine impressed on the bank [] the presence of litter and debris
[] changes in the character of soil [ destruction of terresirial vegetation
L] shelving [] the presence of wrack line
[] vegetation matted down, bent, or absent [] sediment sorting
L1 leaflitter disturbed or washed away L] scour
[1 sediment deposition [] multiple observed or predicted flow events
[ water staining | abrupt change in

plant community ‘
[ other (list):
[ Discontinuous GHWM.” Explain:

If factors other than the OI{WM were used to determine [ateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: i Mean High Water Mark indicated by:
[.] il or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits {foreshore) [ ] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types

[] tidal ganges
[] other (list):

(iit) Chemical Characteristics:
Characterize ributary {e.g., water color is clear, discolored, oily film; water quahty general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .

®A. natural or man-rade discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OITWM has been removed by development or agriculttural practices). Where there is a break jn the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock cuicrop or through a culvert), the agencies will look for indicators of flow above
and below the hreak.

"Ibid.



[[] Wetland fringe. Characteristics:
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
L] Other environmentally-sensitive species. Explain findings:
[1 Aquaiic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b)

Characteristics:

Subsurface flow: | i. Explain findings:
1 Dye (or other) test performed:

{¢) Wetland Adjacency Determination with Non-TNW;
{71 Directly abutting
] Not directly abutting
[T Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

{d) Proximity (Relationshi
Project wetlands are
Project waters are P
Flow is from:
Estimate approxmla ¢ location of wetland as within the ?

aerial (straight) miltes from TNW.

floodplain:

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; generai

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ WVegetation type/percent cover. Explain:

[0 Habitat for:
[] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
[..] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N} Size (in acres) Directly abuts? {Y/N)

Summarize overall biological, chemical and physical functions being performed:

Size (in acres) .




C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they sipnificantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nuirients and
organic carbon that support downstream foodwebs?

»  Does the tributary, in combination with its adjacent wetlands (if any). have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known te occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section TI1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into FNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with alf of its adjacent wetlands, then go to Section 11L.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

D. DETERMINATIONS OF JURISDICTICNAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
" Bl TNWs: linear feet width {ft), Or, acres.
] Wetlands adjacent to TNWSs: acres.

2. RPWs that flow directly or indirectly into TN'Ws.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Beaverdam Creek is a blue line stream on the USGS topographic map,
Weavervilte Quad which in North Caroling means it flows more than 3 months out of the year making it a
perennial stream.

Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 1500 linear feet 10 width ([t). .
2t Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non—R]?Ws8 that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a2 TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IH.C.

#See Footnote # 3.



onv1de estimates for jurisdictional waters within the review area (check all that apply):
4 Tributary waters: linear feet width (ft),
Other non-wetland waters: acres.

Identify type(s) of waters: .

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
. Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

i} Wetlands directly abutting an RP'W where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perenmial in Section ITI.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section ITILID.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section HI.C.

Provide acreage estimates for jurisdictional wetlands in the review area; acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws,
2] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. -
Data supporting this conclusion is provided at Section IILC.,

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains _]lll‘lSdICtlonal

7 Demonstrate that impoundment was created from “waters of the U.S.,

Demonstrate that water meets the criteria for one of the catcgories presented above (1-6), or
Dermonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,

INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

1 which are or could be used by interstate or foreign travelers for recreational or other purposes.

4 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Fdentify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
# Tributary waters: linear feet width (ft}.
1 Other non-wetland waters: acres. .
Identify type(s) of waters:
1 Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manuzal and/or appropriate Regional Supplements,

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

* To complete the analysis refer to the key in Section 11LD.6 of the Instructional Guidebook.

¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA. Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MI3R).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, usc of water for irrigated agricufture), using
best professional judgment (check all that apply):

.1 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus”™ standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).

Lales/ponds: acres.

Other non~wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
P4 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
B Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[} Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[] USGS 8 and 12 digit AUC maps.
U.S. Geological Survey map(s). Cite scale & quad nameNC-Weaverville.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ Aerial (Name & Date):
or [ Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law;
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTIONT: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 26, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Gary and Virginia Dellinger, 2013-02073

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Lincoln City: Denver
Center coordinates of site (lat/long in degree decimal format): 35.523174 N, 80.978958 W
Universal Transverse Mercator:
Name of nearest waterbody: UTs to Burton Creek
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Burton Creek at Lake Norman
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba(03050101)
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, efc...) are associated with this action and are recorded on. a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
{1 Office (Desk) Determination. Date:
Field Determination. Date(s): November 14, 2013

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There A “navigable waters of the U.8.” within Rivers and IHarbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Reguired)

5] Waters subject to the ebb and flow of the tide.

=1  Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There &g “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR. part 328) in the review area. [Required]

1. Waters of the U.S. )

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly inte TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1088 linear feet: 2-4 width () and/o acres.
Wetlands: 0.0625 acres. .

c. Limits (boundaries) of jurisdiction based on: 1
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review arca and determined to be not jurisdictional.

Explain:

' Boxes checked helow shall be supporied by completing the appropriate sections in Section III below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that eypically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

® Supporting documentation is presented in Section IILF.



A

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 1II.A.1 and 2

~ and Section ITL.D.1.; otherwise, see Section IIL.B below,

1. TNW
Identify TNW: .
Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over nen-navigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. Tf the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutfing a tributary with perennial flow,
skip to Section I1L.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a2 matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data te determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Sectian ILB.1 for
the tributary, Section ITLB.2 for any onsite wetlands, and Section JIL.B.3 for all wetlands adjacent to that trlbutary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1.  Characteristics of non-TNWSs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: mches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
(] Tributary flows directly into TN'W.
[ Tributary flows through

Project waters are .
Project waters are [
Project waters are : acrial (straight) miles from TNW.
Project waters are | t acrial (straight} miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identlfy flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics {check all that apply);
Tributary is: [] Natural :
{1 Artificial {man-made). Explain:
[T Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swéles, ditches, washes, and erosional features generally and in the arid

West,
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: £
Auverage side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [1 Sands [] Concrete
'] Cobbles [ Gravel [[1 Muck
[] Bedrock [L] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: } 1

Tributary gradient (approximate average slope): %
(c) Flow: )

Tributary provides for: t

Estimate average number of flow events in review area/year: I
Describe flow regime:
Other information on duration and volume:

.. Characteristics:

Surface flow is: ]

Subsuiface flow: ?_ [#5t. Explain findings:
1 Dye (or other) test performed:

Tributary has (check all that apply):

[C] Bed and banks

[ OHWM? (check all indicators that apply):
] clear, natural line impressed on the bank
£ 1 changes in the character of soil
[ shelving
d vegetation matted down, bent, or absent -
[ 1 leafiitter disturbed or washed away
[} sediment deposition

[] water staining

[ other (list):

[1 biscontinuous OHWM.” Explain:

the presence of litter and debris
destraction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

[ | |

If factors other than the OHWM were used to determine lateral extent of CWA, jurisdiction (check all that apply):

High Tide Line indicated by: £ Mean High Water Mark indicated by:
[T oil or scum line along shore objects [] survey to available datum;
[] fine shell or debris deposits (foreshore) [ physical markings;
[[] physical markings/characteristics [_] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tribufary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
] Wetland fringe. Characteristics;
1 1abitat for:
{_] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
{1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock cutcrop or through a culvert), the agencies will took for indicators of flow above and below the break.
e

Ibid.



(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General FIow Relat:onshlp with Non-TNW:

F. Explain findings:
performed:

(¢} Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[] Not directly abuiting
[1 Discrete wetland hydrologic connection. Explain:
[[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

{d) Proximity (Reclationship) to TNW
Project wetlands are iver miles from TNW.
Project waters are st aerial (strajght} miles from TNW.
Flow is from: Pi¢ ;
Estimate approximate locatlon of wetland as within the PieiCEist floodplain.

TR PR

(ii) Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known;

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics {type, average width): .
[l Vegetation type/percent cover. Explain:
[1 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: ;
[ Other environmentally-sensitive species. Explain findings:
[71 Aquatic/wildiife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any) .
All wetland{(s) being considered in the cumulative analysis: B&E 3
Approximately ( } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (¥/N) Size {in acres) Directly abuts? (Y/IN) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
C. SIGNIFECANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biclogical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combinatien with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited {o the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floedplain is not selely determinative of significant nexus. '



Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TN'W?

»  Doesthe tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstrearn foodwebs?

= Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below: '

1.  Significant nexus findings for ron-RPW that has no adjacent wetlands and flows directly er indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2.  Significant nexus findings for non-RP'W and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with ail of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
-presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section [ILD:

D. DETERMINATIONS OF JURISHCTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE {CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that app]y and provide size estimates in review arca:
TNWs: linear feet width (1), Or, acres.
- Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

; Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: UTs to Burton Creek exhibit indicators of ordinary high water marks (OHWM) including
developed bed and bank, scour, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and
deposition, feaf litter washed away. . '

] Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
Jjurisdictional. Diata supporting this conclusion is provided at Section JILB. Provide rationate indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 1088 linear feet 2-4width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. No‘n~RPVVs8 that flow directly or indirectly into TNWs.
14 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section ITL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
i Other non-wetland waters: acres.

Identify type(s) of waters:

4. -Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
(%3 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
- Wetlands directly abutting an RPW where tributaries typically flow vear-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Flows directly into associated tributary.

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITL.B and rationale in Sectien ITLD.2, above. Provide rationale indicating that wetland is d]rectly
abutfing an RPW:

¥See Footnote # 3.



Provide acreage estimates for jurisdictional wetlands in the review area: (.0625 acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section ITL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. 'Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

il Wetlands adjacent fo such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wettands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
2] Demonstrate that impoundment was created from “waters of the U.5.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demeonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY): 1

which arc or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (fi).
Other non-wetland waters: acres.

Identify type(s) of waters: .
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Enginecrs
- Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[1 Prier to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR). :
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
|udgment (check all that apply):

Non-wettand waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a ﬁndmg is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

* To complete the analysis refer to the key in Section I1L.D.6 of the Instructional Guidebook.
¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review congistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file

anrd requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:.

| Data sheets prepared/submitted by or on behalf of the applicant/consultant.

] Office concurs with data sheets/delineation report.
] Office does not concur with data sheets/delineation report.

| Data sheets prepared by the Corps: November 14, 2014 for DP-1 correcting data sheet subrmitted by consultant.

[l Corps navigable waters’ study:

U.S. Geological Survey Hydrologic Atlas:
[J USGS NHD data.
] USGS 8 and 12 digit HUC maps.

i U.S. Geological Survey map(s). Cite scale & quad name: Lake Norman Neorth

USDA Natural Resources Conservation Service Seil Survey. Citation: Lincoln County, NC.
National wetlands inventory map(s). Cite name:
State/L.ocal wetland inventory map(s):
FEMA/FTRM maps:
100-year Floodplain Flevation is: (National Geodectic Vertical Datizm of 1929)
Photographs: [] Aerial (Name & Date): ’
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. APDITIONAL COMMENTS TC SUPPORT JD:

and, where checked

11



APPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers .
This form should be completed by following the instructions provided in Section IV of the I Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 26,
2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00351, Robert W. Fogle & Carolyn M.
Fogle

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Watauga City: Boone
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 36. 238139
-81.595829

Universal Transverse Mercator:

Name of nearest waterbody: Pine Run Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: New River

Name of watershed or Hydrologic Unit Code (HUC): 05050001

P4  Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

£t Check if other sites {e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
g Office (Desk) Determination. Pate: 2-26-2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

E “navigable waters of the UL.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part
i the review area. [Required)

Waters subject to the ebb and flow of the tide.

Waters are prosently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the (J.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CIR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent 1o TN'Ws
Relatively permanent waters” (RPWSs) that flow directly or indirectly into TN'Ws
Non-RPWs that flow direetly or indircctly into TNWs
Wetlands directly abutting RPWs that flow directy or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow dircctly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isalated (interstate or intrastate) waters, including iselated wetlands

IR

b. TIdentify (estimate) size of waters of the U.5. in the review area:
Non-wetland waters: §39linear fect: 10 width (ft) and/or acres.
Wetlands: acTes.

¢. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known):

2. Non-regulated watersiwetlands (check if applicable):*
£4] Potentlally jurisdictional waters and/er wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typicaliy 3 months}).

* Supporting documentation i presented in Section TILE.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNW3s and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to.a TNW, complete
Sections IIILA.1 and 2 and Section IILD.1.; otherwise, see Section IILB below.

1. TNW
Hentify TNW:

- Sumunparize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic reseurce is not a
TINW, but has year-reund {perennial) flow, skip to Section TILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does ot directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a sigrificant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TN'W. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with alf of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section ITLB.2 for any onsite
wetlands, and Section HI.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i} General Area Conditions:
Watershed size:
Drainage area: t
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a} Relationship with TNW:
[ 1 Tributary flows directly int TNW.
[ 1 Tributary flows through ¢ tributaries before entering TN'W.

river miles from TN'W.

river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters arc B

Identify flow route to TNW":
Tributary stream order, if known:

(b} General Tributary Characteristics {check all that apply):

* Note that the Instractional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
ITNW.




Tributary is: {1 Natural
[ 1 Artificial (man-made). Explain:
["] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: ~feet
Average side slopes: [

Primary tributary substrate composition (check all that apply):

[ siits [ Sands ] Conerete
[1 Cobbles [ Gravel [[] Muck
[1 Bedrock ] Vegetation. Type/% cover:

(] Gther. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing bani{s] Explain:
Presence of nmfnfﬂc/pool compiexcs Explain:

Cributary geometry: ]
Tributary gradient (approxmlate average slope): %

{c) Flow:
Tributary provides for:
Estimate average numb:
Describe flow regime:
Other information on duration and volume:

evenls in review arca/vear:

Characterisiics:

Subsurface Mow: Pieklias. Explain findings:
[1 Dye (or other) test pcrformed

Tributary has (check all that apply):
[[I Bed and banks
1 OHWM? (check all indicators that apply):

[ clear, naturai line impressed on the bank [ ] the presence of litter and debris
[] changes in the character of sail [1 destraction of terrestrial vegetation
] shelving L1 the presence of wrack line
[] vegetation matted down, bent, or absent []  sediment sorting
[ leaf litter disturbed or washed away ] scour
[_] sediment deposition [ multiple observed or predicted flow events
[] water staining 1 abrupt change in

plant community
[] other (list):
1 Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determing lateral extent of CWA jurisdiction (check all that

apply): ,
i High Tide Line indicated by: i Mean High Water Mark indicated by:
] oil or scum line along shore objects [ survey to available datum;
[T fine shell or debris deposits (foreshore) [ ] physical markings;

[] physical markings/characteristics "] vegetation lines/changes in vegetation types.
[] tidal ganges .
[ other (list):

(ifi) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel suppeorts (check all that apply):
[1 Riparian corridor. Characieristics (type, average width):
[] Wetland fringe. Characteristics:
[[] Habitat for:

%A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OITWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime {e.g., flow over a rock cuterop or throogh a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.



[ Federally Listed species. Explain findings:

[] Fish/spawn areas. Explain findings: .

[1 Other environmentaily-sensitive species. Explain findings:
{71 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjaceént to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as staie boundaries. Explain;

(b)

Surface flow is:
Characteristics;

Subsurface flow: | i. Explain findings:
[ ] Dye (or other) test performed:

(c} Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[] Not direcily abutting
[] Discrete wetland hydrolegic connection. Explain:
D Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TN'W
Project wetlands are river miles from TNW,
Project waters are ¥ st acrial (straight) miles from TNW.
Flow is from: B
Estimate approximate location of wetland as within the ¥

(ii)y Chemical Characteristics:

Characterize wetland system {e.g., water color is clear, brown, oil {ilm on surface; water quality; general

watershed characteristics; ete.). Explain:
Identify specific polhutants, if known:

(iii} Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics {type, average width): .

[] Vegetation type/percent cover. Explain:

(] Habitat for:
[] Federally Listed species. Exptlain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
["] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATICN

Size (in _acres)



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantiy affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with al of its adjacent wetlands, has more than x speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TN'Ws, or to reduce the amount of poltutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for tish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands {if any), have other relationships to the physical,
chemical, or biologicat integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or knoewn to occur should be
documented below: :

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus betow, based on the tributary itself, then go to
Section 111.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with al} of its adjacent wellands, then go to Section IIED:

3. Significant nexus findings for wetlands adjacent to an RP'W but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

bD. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY}):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
NWs:  linear feet width {ft), Or, acres.
2l Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide date and rationale

indicating that tributary is perennial: Pine Run Creek is a blue line stream on the USGS topographic map, NC-
Deep Gap Quad which in North Carolina means it flows rmore than 3 menths out of the year making it a perennial
stream.

Tributaries of TN'W where tributaries have continuous flow “seasonally” (¢.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIE.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters im the review area (check all that apply}):
Tributary waters: 639 linear feet 10 width (f). -
Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs?® that flow direétly or indirectly into TNWs.
Waterbody that is not a TN'W or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TN'W is jurisdictional. Data supporting this conclusien is provided at Section IHL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
fd Tributary waters: linear feet width (ft).

$See Footnote # 3.



1 Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indireetly into TNWs.
1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

2 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that fributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section HI.B and rationale in Section HED.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Bl Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section 111.C.

Provide acreage estimates for jurisdictional wetlands in the review area: aCres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adfacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section HI.C.

Provide estimates for jurisdictional wetlands in the review arca: acres.

7. Impoundments of jurisdictional waters.”

As a general tule, the impoundment of a jurisdictional tributary remains jurisdictional.

2 Demonstrate-that impoundment was created from “waters of the U.S.)” or

-Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"
| which are or could be used by interstate or foreign travelers for recreational or other purposes.
o| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
1 which are or could be used for industrial purposes by industries in interstate commerce.
| Interstate isolated waters. Explain:
T Other factors. Explain:

Identi{y water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
i Tributary waters: linear feet width ({t).
| Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

| Ifpotential wetlands were assessed within the review area, these arcas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Cowrt decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction, Explain:

Other: (explain, if not covered above):

? To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

¥ Prior to asserting or declining CWA. jurisdiction based solely on this category, Corps Districis will elevate the action fo Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiciion Following
Rapanos. ’



Provide acreage estimates for non-jurisdictional waters in the review arca, where the sole potentiaf basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply}): '

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

Norn-wetland waters (j.e., rivers, streams): linear feet, width (ff).
| Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING PATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[1 Office concurs with data sheets/delineation report.
[1 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: 3
.8, Geological Survey Hydrologic Atlas:
[.] USGS NHD data.
[C1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Deep Gap.,
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ 1 Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific Hterature:
Other infermation (please specify): . :

B. ADDITIONAL COMMENTS TO SUPPORT .JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
' U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JB): February 27, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Walton Development & Management Inc. Aftn.: Andy
Rathke, 2014-00103

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Gaston City: Mount Holly
Center coordinates of site (lat/long in degree decimal format): 35.339413 N, 81.029009 W
Universal Transverse Mercator:
Name of nearest waterbody: UTs to Stanley Creek and Stanley Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba(03050101)
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
“ it Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form. :

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
2l Office (Desk) Determination. Date:
Field Determination. Date(s): January 30, 2014

SECTION II: SUMMARY QF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

¥ “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
revtew arca. [Required]

| Waters subject to the ebb and flow of the tide.

‘Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURESDICTION.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
i Wetlands adjacent to TNWSs
X Relatively permanent waters® (RPW3) that flow directly or indirectly into TNWs
£ Non-RPWs that flow directly or indirectly into TN'WSs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent 1o non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the 1.S. in the review area:
Non-wettand waters: 8661 linear feet: 1-6 width (ft) and/or acres.
Wetlands: 3.945 acres. '

¢. Limits (boundaries) of jurisdiction based on
Elevation of establishcd OHWM (if known):

2.  Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: :

" Boxes checked below shall be supported hy completing the appropriate sections in Section III below.
* For purposes of this form, an RPW is defined as & tributary that is not a TNW and that typically flows year-round or has continuous flow at Jeast “seasonally”™
(e.g., typically 3 months).

Supporting documentation is presented in Section IILF.




A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITT.A.1 and Section IYL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections HIL.A.1 and 2
and Section I1L.D.1.; otherwise, see Section H.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2.  Wetland adjacent o TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TN'W, but has year-round
(perennial) flow, skip to Section II.D.2, If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
refatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IT1.B.1 for
the tributary, Section I11.B.2 for any onsite wetlands, and Section ITL.B.3 for all wetlands adjacent to that tributary, both onsite
and effsite. The determination whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditio
Watershed size: Pi
Drainage area:
Average annual rainfali:
Average annual snowfall: inches

(ii} Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly int
[ Tributary flows through

tributaries before entering TNW.

Project waters are Pic
Project waters are

t river miles from RPW.
Project waters are } f aerial (straight) miles from TNW,
Project waters are ¥  acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Tdentify flow route to TNW:
Tributary stream order, if known:

(b} General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
1 Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook: contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifying, e.g.. tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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" Tributary propertics with respect to top of bank (estimate):
Average width: fect
Average depth: feet
Averape side slopes:

Primary tributary substrate composition {checi{ all that apply):

[] sitts [] Sands [ Concrete
] Cobbles 1 Gravel 1 Muck
[1 Bedrock [] Vegetation. Type/% cover:

[ 1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry
Tributary gradient (approximate average slope): ¥

(c) Flow:
"Tributary provides for: |
Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is: . Characteristics:

Pack Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
[] OHWM® (check all indicators that apply):

sediment deposition

[ water staining

other (list):

[ Discontinuous OHWM.” Explain:

multiple observed or predicted flow events
abrupt change in plant community

[] clear, natural line impressed on the bank [] the presence of litter and debris
{1 changes in the character of soil [ destruction of terrestrial vegetation
[T shelving [ the presence of wrack line
[[] vegetation matted down, bent, or absent [_] sediment sorting
[ leaf litter disturbed or washed away [0 scour
7 O
]

|

If factors other than the OHWM were used to determine tateral extent of CWA jurisdiction {check all that apply):
21 High Tide Line indicated by: ) Mean High Water Mark indicated by:

" O oil or scum jine along shore objects [ survey to available datum;
1 fine shell or debris deposits (foreshore) [ physical markings;
£ physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ ] tidal gauges
[] other (Jist):

(iti) Chemical Characteristics:
Characterize tributary (e.g., water coior is clear, discolored, oily film; water quality; general watershed characteristics, etce.).
Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)

Riparian corridor. Characteristics (type, average width):

[] Wetland fringe. Characteristics:

[} WHabitat for:
[} Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
[} Other environmentaliv-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

“A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (c.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime {e.g., flow over a rock outerop er through a culvert), the agencies will look for indicators of fiow above and below the break.
G

Tbid.



Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(2} General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: B Explain:

it

Surface flow is:
Characteristics:

Subsurface flow: . Explain {indings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-1TINW:
[} Directly abutting
] Net directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecelogical connection. Explain:
["] Separated by berm/barrier. Explain:

(d) Proximity {Relationship) t W

Project wetlands are £ river miles from TNW.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[l Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
[[] Habitat for:
[ Federally Listed species. Explain findings:
1 Fish/spawn areas. Explain findings:
[l Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis: ]
Approximately ( ) acres in total are being considered

psiviio -
the cumulative analysis.

For cach wetland, specify the following:

Directly abuts? {Y/N) - Size (in acres) Directly abuts? {Y/N} Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary te determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or bioclogical integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to 2a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant rexus.



Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

s Dees the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollztants or flood waters fo
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

«  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with ifs adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that i
support downstream foodwebs? . 5

¢ Does the tributary, in combination with its adiacent weitlands {(if any), have other relationships to the physical, chemical, or
biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for pon-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly info
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go te Section IILD:

3. Significant nexus findings for wetlands adjacent to an RP'W bt that do net directly abut the RPW. Expiain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go fo
Section HL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

L. TNWs and Adjacent Wetlands. Check ali that apply and provide size estimates in review area:
[ TN'WSs: linear feet width (ft), Or, acres.
| Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

B Tributaries of TNWs where tributaries typically {low year-round are jurisdictional. Provide data and rationale indicating that
fributary is perennial: UTs to Stanley Creek and Stanley Creek exhibit indicators of ordinary high water marks
(OHWM) including developed bed and bank, scour, presence of aquatic life, presence of litter and debris, destruction
of terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. Stanley Creek and some the UTs to
Stanley Creek are depicted as streams on the USGS Mount Holly 7.5 minute topographic quadrangle map and in the
most current Natural Resource Conservation Service Soil Survey for Gaston County. Perennial flow has been
observed in Stanley Creek by representatives of the Corps during several visits in the Mount Holly vicinity.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this coneclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 8661 linear feet 1-6 width (ft).
1 Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
| Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
1 Tributary waters; tinear feet width (ft).
Other non-wetland waters: aCres.
Identify type(s) of waters: .
4. Wetiands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Flows directly into associated tributary.

See Footnote # 3.



Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly

abulting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: 3.945 acres.

5. Wetlands adjacent to but not directly abuiting an RPW that flow directly or indirectly into TN'Ws.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary 1o which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section [11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
Wetlands adjacent to such waters, and have when considered in combinafion with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section II1.C.
Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
13 Demonstrate that impoundment was created from “waters of the U.S.,” or
11 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE. USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): 10

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish arc or could be taken and seld in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

24 Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

If potential wetlands were assesscd Wlthm the review area, these areas did not meet the criteria in the 1987 Corps of Engincers

Wetland Delincation Manual and/or appropriate Regional Supplements.

Review arca included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SHWANCC,” the review arca would have been regulated based solely on the
_ “Migratory Bird Rule” (MBR).

‘Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: {explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (1.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professionat

judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): lincar feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres. ‘

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction {check all that apply):
Non-wetland waters (i.e., rivers, streams); lnear feet, width (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

® To complete the analysis refer to the key in Section ITL.1.6 of the Instructional Guidebook.
® yrior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consuitant:.
¢ Data sheets prepared/submitted by or on behalf of the applicant/consultant.
Office concurs with data sheets/delineation report.
L1 Office does not concur with data sheets/detineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geologicat Survey Hydrologic Atlas:
[[] USGS NHD data.
[JUSGS 8 and 12 digit HUC maps.
1J.S. Geological Survey map(s). Cite scale & quad name: Mount Holly
USDA Natural Resources Conservation Service Soil Survey. Citation: Gaston County, NC.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date):
_ or [_] Other (Name & Date): ,
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:

11



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engincers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 27, 2014

B. DISTRICT O¥FICE, FILE NAME, AND NUMBER: CESAW-RG-A, Harmon Graham Properties, LLC, Attn.: John Harmon,
2013-02365 '

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Haywood City: Waynesville.
Center coordinates of site {lat/long in degree decimal format): 35.524121 N, 82.983876 W
Universal Transverse Mercator:
Name of nearest waterbody. Mauney Cove Branch and Factory Branch
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Pigeon River
Name of watershed or Hydrologic Unit Code (HUC): Pigeon{06010106)
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...)} are associated with this action and are recorded on a
different JD form. '

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
jiif  Office (Desk) Determination. Date:
Field Determination. Date(s): February 18, 2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISIMCTION,

“navigable waters of the U.S8.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required)
‘Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

 “waters of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWSs
4 Relatively permanent waters” (RPWs) that flow directly or indirectly into TN'W's
Non-RPWs that flow directly or indirectly into TNWs
B Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly imo TNWs
Impoundments of jurisdictional waters
Isolated {interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1252 linear feet: 4-7 width (ft) and/or acres.
Wetlands: 3.28 acres.

UL

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if k:nown):

2. Non-regulated waters/wetlands {check if applicable):®
izt Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

' Explain:

* Boxes checked below shall be supported by completing the appropriate sections in Section III below.

? For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.
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TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section INL.A.1 and Section IILD.1. only; if the aquatic reseurce is a wetland adjacent to a TNW, complefe Sections IILA.1 and 2
and Section HIL.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:
Summarize rationale supporting determination;

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CI—L‘-\RACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW)} AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aguatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section TILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will inclnde in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additienal data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section II1.B.2 for any onsite wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section HLC below.

1. Characteristics of non-TINWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:

Drainage area: ek B
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
{(a) Relationship with TNW:
[(] Tributary flows directly into TNW,
[ Tributary flows through tributaries before entering TN'W.

Project waters are Pi
Project waters are % river miles from RPW.

Project waters are | St aerial (straight) miles from TN'W.
Project waters are | aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW:
Tributary stream order, if known:

(by General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
I] Manipulated (man-altered). Explain:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
® Flow route can be described by identifying, e.g.. tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank {estimate):
Average width: feet
Average depth:
Average side slopes:

Primary tributary substrate composition {check all that apply):

[ silts [ sands [ Concrete .
[] Cobbles . [ Gravel 1 Muck
] Bedrock 1 Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: J ist

Tributary gradlent (approxnnate average slope): %

(¢} Flow:
Tributary provides for:
Estimate average number of flow even(s in review area/year: 1
Describe flow regime:
Other information on duration and volume:

Surface flow is: I . Characteristics:

Subsurface flow: t. Explain findings:
[1 Dye (cr other) test performed:

" Tributary has (check all that apply):

[ Bed and banks

[ OHWM?® (check all indicators that apply):
1 clear, natural line impressed on the bank
[ changes in the character of soil
[J shelving
[T vegetation matted down, bent, or absent
[ leaf itter disturbed or washed away
[ sediment deposition

(] water staining

[ other (list):

[] Discontinuous OHWM.’ Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line -

sediment sorting

scour

multiple observed or predicted flow gvents
abrupt change in plant commnunity

O0O0OO0O00

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
21 High Tide Line indicated by: #1 Mean High Water Mark indicated by:

" [ oil or scum line along shore objects [ survey to available datum; -
[[] fine shell or debris deposits (foreshore) [ physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
] other (list):

(iit) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, ete.).
Explain:
Identify specific poliutants, if known:

(iv) Biological Characteristics. Channel supports {check all that apply):

Riparian corridor. Characteristics (type, average width):

[0 Wetland fringe. Characteristics:

] Habitat for:
[_] Federally Listed species. Explain findings:
[] Fish/spawn arcas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
L] Aquatic/wildlife diversity. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g.. flow over a rock outcrop or throegh a culvert), the agencies will fook for indicators of flow above and below the break.

"Ibid.



2.

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

Relationsghip with Non-TN'W:
. Explain:

{b) General I'l
Flow is: Pie

Surface flow is: P
Characteristics:

Subsurface flow: PiéKEast. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
{7] Not direcily abutting .
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection, Explain:
[] Separated by berm/barrier. Explain:

(dy Proximity (Relationship) to TNW
Project wetlands are Piek 18t river miles from TNW.
Project waters are ¥ ?ﬁ;}zéﬁ aerial (straight) miles from TNW.
Flow is from: Pick List ' -
Estimate approximate location of wetland as within the PIKELI$ floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ 1 Vegetation type/percent cover. Explain:

"1 Habitat for:
[1 Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if aqy)
All wetland(s) being considered in the cumulative analysis: Pi
Approximately { } acres in total are being considered in the cumulative analysis,

For each wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to détermine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant negus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wefland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.



Praw connections between the features documented and the effects on the TN'W, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

«  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nuirients and organic carbon that
support downstream foodwebs?

= Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs, Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section ITL.D: ’

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNWs: linear feet width (ft), Cr, acres.
=1 Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

% Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
fributary is perennial: Mauney Branch and Factory Branch exhibit indicators of ordinary high water marks (OHWM)
incleding developed bed and bank, scour, presence of aquatic life, presence of litter and debris, destruction of
terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. Mauney Branch and Factory Branch
are depicted as streams on the USGS Clyde 7.5 minute topographic quadrangle map and in the most current Natural
Resource Conservation Service Soil Survey for Haywood County. Perennial flow has been observed in Mauney
Branch and Factory Branch by representatives of the Corps during several visits in the Waynesville vicinity.

Tributaries of TNW where tributaries have continuous flow “seasonally” {e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area {check all that apply):
Bf Tributary waters: 1252 linear feet 4-7 width (ft).
£ Other non-wetland waters: acres,

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
54 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it bas a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[E] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres,

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
%] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically {low year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Flows directly into associated tributary.

#See Footnote # 3.
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E.

E] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 3.28 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

il Wetlands that do net directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly sirated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section ITI.C,

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remainsjurisdictional.
1 Demonstrate that impoundment was created from “waters of the U.S.,”
Demonstrate that water meets the criteria for one of the categories presentcd above (1-6) or
Demonstrate that water is isolated with a nexus to commerce (sec E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

#28 which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

£} which are or could be used for industrial purposes by industries in interstate commerce.

| Interstate isolated waters. Explain:

i ] Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
] Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engincers
Wetland Delineation Manual and/or appropriate Regional Supplements.
f:4 Review area included isolated waters with no substantial nexus to inferstate (or foreign) commerce.
[3 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

[l Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for noﬁ-jurisdictioual waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Judgment (chcck all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: 4CTeS.

- Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such

a finding is required for jurisdiction (check all that apply):
[Ei Non-wetland waters (i.¢., rivers, streams): linear feet, width (ft).

? To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONTV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:.
g Data sheets prepared/submitted by or on behalf of the applicant/consultant.
B4 Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
B Data sheets prepared by the Corps: December 2013.
=1 Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
(1 USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Clyde
USDA Natural Resources Conservation Service Soil Survey. Citation: Haywood County, NC.
National wetlands inventory map(s). Cite name:
2] State/Local wetland inventory map(s):
FEMA/TIRM maps: Panel 8616, Effective Datc April 3, 2012, Map No. 3700861600J.
2} 100-vear Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
L Photographs: [ Aerial (Name & Date): Google Earth, Mar. 1995, Apr. 1998, Jun 2006, May 2009, and Mar, 2013
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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