
APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION . 
A. REPORT coMPLETioN DATE FoR APPRoVED JURisDicTioNAL DETE~ATioN <ID>= .. 411-pn 1 :;014-
B. DisTrucT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2008-00402, Hawk's Lauding, LTD ,{loJtV)ftcdt~ 

~I 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State: NC County/parish/borough: Buncombe City: near Weaverville 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.7125 north I 
82.4960 west 
Universal Transverse Mercator: 
Name of nearest waterbody: wetland and unnamed tributaries to Reems Creek 
Name of nearest Traditional Navigable W~ter (TNW) into which the aquatic resource flows: The French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 
~! Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
)II!IJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. RE'· VIEW PERFORMED. F~R SITE EV #DATION (CIJECK ALL THAT APPLY): 
/61 Office (Desk) Determmat10n. Date: ~ ~ I ~D IJ+-
~j Field Determination. Date(s): April15, 2008 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

I 

There m:~u "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 
329) in the review area. [Required] 

[1!1! Waters subject to the ebb and flow of the tide. 
JIIJ] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There IIU'§k11i§i "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. 
[Required] 

1. Waters of the U.S. 
a. I~~:~icate presence of waters of U.S. in review area (check all that apply): 1 

IJJ TNW s, including territorial seas 
IJI Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
li! Non-RPWs that flow directly or indirectly into TNWs 
~~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
,II] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
.iii Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
11]! Impoundments of jurisdictional waters 
{i1 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 300 linear feet:f -~idth (ft) and/or 0.005 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



fl' Potentially jurisdictiOnal waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictionaL Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section IU.A.l and Section lli.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections lll.A.l and 2 and Section Ill.D.l.; otherwise, see Section lli.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdictio:n established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section UI.D.2. If the aquatic resource is a wetland directly 

' abutting a tributary with perennial flow, skip to Section Ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section UI.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is-determined in Section Ill.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through [l¥~'1 tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top ofbank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D BedroGk D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: II.lsl 
Tributary gradient (approximate average slope): % 

(c) Flow: 

Tributary provides for: IISJ~m~t ,.,.,.,.,';~··~''"""" 
Estimate average number of flow events in review area/year: fi.~l~i 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: J.i£&1. Characteristics: 

Subsurface flow: liD~). Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 

· D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction ofterrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

mg: High Tide Line indicated by: 
... D oil or scum line along shore objects 

D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 

li:J. Mean High Water Mark indicated by: 

D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: ll£!?'lt1!l 
Characteristics: 

Subsurface flow: flii~i;i~l Explain fmdings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the iJ&Y~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. E:~plain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any2 
All wetland(s) being considered in the cumulative analysis: !mP.m.!l 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (Y/N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section lll.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
fi!J· TNWs: linear feet width (ft), Or, acres. 
l!f Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
18'J: Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Based on the information obtained during the site visit and the information 
contained in the application, these ~arne~ies to lgem_§,.e;ek are ~9;e~~a)t.flow year-round. 

Tributaries ofTNW where~~es h1~e contmuJTh Mow ~~asonaflf' ~J~~w1cally three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

i
vide estimates for j.urisdictional waters in the review area (check all that apply): 
Tributary waterstf'1/4.ear feet/..fkdth (ft). 
Other non-wetland waters: acres. 

--~ Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
l!cr• Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 
· ... nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

8See Footnote# 3. 



iEI1: Tributary waters: linear feet width (ft). 
ll!l. Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
msJ1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
--- ms1J Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Based on information obtained during the site visit, these wetlands abut 
jurisdictional streams. 

'I!Jj Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area:t?.,Dhcres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Ill Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
fm Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 

I. Demonstrate that impoundment was created from "waters of the U.S.," or 
· Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
. Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y):10 

i[j)! which are or could be used by interstate or foreign travelers for recreational or other purposes. 
!I!J; from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~\ which are or could be used for industrial purposes by industries in interstate commerce. 
Jfi Interstate isolated waters. Explain: 
[Bi, Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
!IIi Tributary waters: linear feet width (ft). 
ii!J] Other non-wetland waters: acres. 

Identifytype(s) ofwaters: 
m!l! Wetlands: acres. 

F. ~ON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
1.11 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
ll!ll Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 

I ~ 
i 



i:J1 Waters do not meet the '";::,1gnificant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
I!J] Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence ofmigratorybirds, presence of endangered species, use ofwater for irrigated agriculture), using 
best professional judgment (check all that apply): 
J!lj Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
[lm· Lakes/ponds: acres. 
ii!J] Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a fmding is required for jurisdiction (check all that apply): 
~ Non-wetlan~ waters (i.e., rivers, streams): linear feet, width (ft). 
!IJ] Lakes/ponds. acres. 
Rm ___ · ____ ·, Other non-wet-land waters: acres. List type of aquatic resource: 
IIJj Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~1 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[I]; Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

I ~~~:::~i~~~~~~:~e~;. t:z~rps: 
ll!Sj U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~1 U.S. Geological Survey map(s). Cite scale & quad name:. 

:,.::! __ lil·~-'-'·.:.._~_-_l,·, __ -_-',_~-. USDA Natural Resources Conservation Service Soil Survey. Citation: 
lli!1:l National wetlands inventory map(s). Cite name: I !§¥~;.~e;~; ;::;~tion& Grod~tic v~~!Darum ofl929) 

or D Other (Name & Date): 

~j ~;;{i~~~~~!~::!~~~-e i~:: no. and date of response letter: 

!l!!l! Applicable/supporting scientific literature: . 
li8JI Other i~ormation (please s~ecify): Site visit of April15 ~ 2008, ArcGIS map prepared by the USACE, and project 
plans. Jn~&-r~-~ St)..J?mi1f.d on 3/J1.{Jf(_DuJI{f:tJyYh>! )S&fJ-t.Js) ~~IA.t) I 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

Tlris form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: J/fW r ~ 0 b /?'" .::( 3 6 7 ~ kJ£ I Tff tv If V p' ~ 
CE SlftJ - !2-6 -It CJ J)tJ i..JI:Cf'!-k- U c.. 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Concresere: Tributaries A,C,D, Wetlands A-D 
State:NC County/parish/borough: Cabarrus City: Kannapolis C (J 
Center coordinates of site (latllong in degree decimal format): Lat. 35.486161° !11, Long. -80.762978°1\. 

Universal Transverse Mercator: 
Name of nearest waterbody: Rocky River 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Rocky River 
Name of watershed or Hydrologic Uuit Code (HUC): 03040105 
II Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
fll Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

I Office (Desk) Deterntination. Date: 
Field Determinarion. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There llllli!l "navigable waters of the U.S." within Rivers and Harbors Act (RIIA) jurisdiction (as defmed by 33 CFR part 329) in the 
review area. [Required] 

!If Waters subject to the ebb and flow of the tide. 
fl_ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There IJI "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFRpart 328) in the review area. [Required] 

I. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

TNWs, including territorial seas 

<><·1 

' 

Wetlands adjacent to TNWs 
Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments of jurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 2167linear feet: 3 width (ft) and/or 0.15 acres. 
Wetlaruls: 0.22 acres. 

c. Limits (boundaries) of jurisdiction based on: -
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):' 
1\1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional 

Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section ID below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a 1NW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTIONIII: CWAANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNW s and wetlands adjacent to TNW s. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections m.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

l. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "a<ljacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under RHpanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

l. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area C01ndi1ti~n,s: 
Watershed size: 
Drainage area: 
Average~'"'"' "'inf•11· 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through- tributaries before eotering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boWidaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
s Flow route can be described by identifYing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows :into 1NW. 



(b) General Tributary Characteristics (check all that aoolvl: 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depili: feet 
Average side slopes: lll!!!il. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: -
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: 1111.11! 
Estimate average number of flow events in review area/year: IJIIIJ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: lll!!!il- Characteristics: 

Subsurface flow: -· Explain findings: 
D Dye (or oilier) test performed: . 

Tributary has (check alliliat apply): 
D Bed and banks 
D OHWM6 (check all indicators iliat apply): 

D clear, natural line impressed on ilie bank D ilie presence of litter aod debris 
D chaoges in ilie character of soil D destruction of terrestrial vegetation 
D shelving D ilie presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sedhnent deposition D multiple observed or predicted flow events 
D water staining D abrupt chaoge in plant community 
D oilier (list): 

D Discontinuous OHWM7 Explain: 

If factors other iliao ilie OHWM were used to determine lateral extent of CW A jurisdiction (check alliliat apply): 
Ill High Tide Line indicated by: Ill Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datwn; 
D fme shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if knowo: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the v.raterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian ccaridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain fiodings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland qnality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: 1!1111 
Characteristics: 

Subsurface flow: 1!1111- Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not direetly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

miles from TNW. 
aerial (straight) miles from TNW. 

ap~1roxinu1te location of wetland as within the 1!1&1 floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain fmdings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an~) 
All wetland(s) being considered in the cmnulative analysis: 1!1!1!1!11i 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (Y/N) Size Cin acres) Directly abuts? (Y /Nl Size (in acres) 

Summarize overall biological, chemical aud physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in combination with all ofits adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the InstructionaJ Guidebook. Factors to consider include, for example: 
o Does the tributary, in combination with its adjaceut wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
o Does the tributary, in combination with its adjaceut wetlands (if auy), provide habitat and lifecycle support functious for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
o Does the tributary, in combination with its adjaceut wetlands (if any), have the capacity to trausfer nutrients and organic carbon that 

support downstream foodwebs? 
o Does the tributary, in combination with its adjaceut wetlauds (if any), have other relatiouships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that bas no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or abseuce of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlauds, theu go to Section III.D: 

3. Siguificant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain fmdings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS, THE SUBJECT W ATERS!WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply aud provide size estimates in review area: 

IITNWs: linear feet width(ft), Or, acres. 
Wetlauds adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
II Tributaries of TNWs where tributaries typically flow year-rouud are jurisdictioual. Provide data aud rationale indicating that 

tributary is perennial: Presence of flow on multiple visits.Hydric soil, no plants in bed, presence of amphibians. 
fl Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictioual. Data supportiug this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 

I Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

. . IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
Ill Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

I Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW tbat flow directly or indirectly into TNWs. 
Iii Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Ill Wetlands directly abuttiog an RPW where ttibutaties typically flow year-rouod. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Presence of flow on multiple visits.Hydric soil, no plants in bed, presence of amphibians. 
No uplands or manmade ditch, pipe, etc separate wetladns from RPW's. 

Ill Wetlands directly abuttiog an RPW where ttibutaties typically flow "seasooally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abuttiog an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
IIIII Wetlands that do not directly abut an RPW, but when considered in combination with the ttibutary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
II Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands~ have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the inapouodment of a jurisdictional ttibutary remains jurisdictional. 

I·<"' Demonstrate that impoundment was created from "waters of the U.S.," or 
' .. ·· Demonstrate that water ?I~ets the cri~eria for one of the categories presented above (1~6), or 
.. · Demonstrate that water IS tsolated wtth a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):" 

I 
which are or could be used by interstate or foreign travelers for recreational or other purposes. 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
which are or could be used for industrial purposes by industries in interstate commerce. 
Interstate isolated waters. Explain: . 
Other factors. Explain: . 

&See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Identify water body and summarize rationale supporting determination: 

Provide estinmtes for jurisdictional waters in the review area (check all that apply): 
III Tributary waters: linear feet width (ft). 
E?J Other non-wetland waters: acres. 

Identify type(s) of waters: 
Gl Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
J2l If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
IdJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

[:JJ Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. E>.1Jlain: 
[II Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
[] Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
DYI. Lakes/ponds: acres. 
[Ql Other non-wetland waters: acres. List type of aquatic resource: 
[J Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a fmding is required for jurisdiction (check all that apply): 
[] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Gl Lakes/ponds: acres. 
EJ Other non-wetland waters: acres. List type of aquatic resource: 
!1lill Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
J:ijJ_ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
® Daia sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with daia sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

GJ Data sheets prepared by the Corps: 
EJ Corps navigable waters' study: 
EJ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data 
0 USGS 8 and 12 digit HUC maps. 

12\'! U.S. Geological Survey map(s). Cite scale & quad name: 
lll!J. USDA Natural Resources Conservation Service Soil Survey. Citation: 
\ill National wetlands inventory map(s). Cite name: 
EJ State/Local wetland inventory map(s): 
!2l FEMA/FIRM maps: 
E'J, 100-year Floodplain Elevation is: (National Geodectic Vertical Datmn of 1929) 
!BJ Photographs: \Zl Aerial (Name & Date): 

or D Other (Name & Date): 
IJi!l Previous determination(s ). File no. and date of response letter: SA vJ. z,oO'Ji -- D' ·7 slz:z_ /2oo~ 
EJ Applicable/supporting case law: 
@ Applicable/supporting scientific literature: 
81 Other inlormation (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

. .-21YO! ,:< 36? IC,C/7/1 w-19-Jt,.U/ 
B. DISTRICTOFFICE,FILENAME,ANDNUMBER:S)1-i</ "',; /" c,re../c bLc.. cr Y/1 w - !( b-' # cv vvt-
c. PROJECT LOCATION AND BACKGROUND INFORMATION: Concresere: Tributaries B,E,F 

State:NC County/parish/borough: Cabarrus City: Kannapolis 
Center coordinates of site (!at/long in degree decimal format): Lat. 35.486161 o Ill, Long. -80.762978° 11. 

Universal Transverse Mercator: 
Name of nearest waterbody: Rocky River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource llows: Rocky River 
Name of watershed or Hydrologic Unit Code (HUC): 03040105 

I Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 
different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

I Office (Desk) Determination. Date: 
Field Determination. Date(s ): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defmed by 33 CFR part 329) in the 
review llfea. [Required] · 

I Waters subject to the ebb andllow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There Ill "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required! 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

TNWs, including territurial seas 
Wetlands adjacent to TNWs 
Relatively permanent waters' (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that llow directly or indirectly into TNWs 

' Wellaods directly abuttiog RPWs that flow directly or indirectly into TNWs . 
Wetlands adjacent to but not directly abutting RPWs that flow direelly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments of jurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wellands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 493 linear feet: 2.2 width (ft) aod/or 0.025 acres. 
Wellaods: 0 acres. 

c. Limits (boundaries) of jurisdiction based on: -
Elevation of established OHWM (ifkuowu): 

2. Non-regulated waters/wetlands (check if applicable):' 
:II Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least «seasonally" 
(e.g., typically 3 months). 
3 Supporting docwnentation is presented in Section IILF. 



SECTION III: CW A ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNW s. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is '"adjacenf': 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to detennine if the 
waterbody has a significant nexus with a TNW. Ifthe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size:. lllfltl ·- , · 
Drainage area: ~25lllm . . . . . . 

Average annual rainfall: 45 inches 
Average annual snowfall: 1 .inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributruy flows directly into TNW. 
[:] Tributruy flows through I tributaries before entering TNW. 

Project waters are from TNW. 
Project waters are miles from RPW. 
PrOject waters are miles from TNW. 
Project waters are (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW': Ullllamed tributary toUT to Rocky River. 
Tributruy stream order, if known: I. 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into JNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: [81 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 3 feet 
Average depth: .25 feet 
Average side slopes:-· 

Primary tributary substrate composition (check all that apply): 
[81 Silts [81 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

0 Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: relatively stable banks. 
Presence of run/riffle/pool complexes. Explain: weak riffle pool complexes. 
Tributary geometry:-
Tributary gradient (approximate average slope): 4-8% 

(c) Flow: 
Tributary provides for: ?""* ,.,.m • _. _ .,~, . . .. . _ _ , 

Estimate average number of flow events in review area/year: -
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: -· Characteristics: 

Subsurface flow: lllll!l'll!. Explain fmdings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
[81 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank [81 the presence of litter and debris 
C8l changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving [81 the presence of wrack line 
[81 vegetation matted down, bent, or absent 0 sediment sorting 
[81 leaf litter disturbed or washed away [81 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
Ill High Tide Line indicated by: ll!'li! Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
D fioe shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 olher (lisl): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily fihn; water quality; general watershed characteristics, etc.). 

Explain: water clear to discolored, forested watershed. 
Identify specific pollutants, if knowo: No known pollutants. 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Ripariao corridor. Characteristics (type, average width): 30+ft mixed pine hardwood forest. 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: . 
0 Aqnatic/wildlife diversity. Explain fmdings: amphibian life cycle. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

3. 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: 11111111. Explain: 

Surface flow is: 1B1111!1 
Characteristics: 

Subsurface flow: IBIIII!I. Explain fmdings: 
D Dye (or other) test performed: . 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/harrier. Explain: 

river 1nil<,; from TNW. 
aerial (straight) miles from TNW. 

ap11roJdinatelocaticmofwetland as within the ll!llll!il floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habilal for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: .. 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

Characteristics of all wetlands adjacent to the tributary (if an]),.,._ .. '""'·. 
All wetland(s) being considered in the cumulative aoalysis: B,1\ll!l 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? CY/N) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Suuuuarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the foUowing situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus fmdings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain fmdings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section lll.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

L TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Ill TNWs: linear feet width (ft), Or, acres. 
Ill Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
jl} Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perermial: · 
fli!ll Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: Presence of flow on multiple occassions,continous bedlbank,sinuousity ,no rooted plants, wrack lines. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 

I Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 
Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
llf Waterbody that is not a TNW or anRPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Datll supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

I Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

Identicy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
llf Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

llf Wetlands directly abutting an RPW where tributllries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

IIi! Wetlands directly abutting an RPW where tributllries typically flow "seasonally." Provide datll indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting anRPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
liJ Wetlaods that do not directly abut ao RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Ill Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional Data supporting this 
conclusion is provided at Section Ill C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
·~-! Demonstrate that impoundment was created from "waters of the U.S.," or 
:. Demonstrate that water meets the criteria for one of the categories presented above (1·6), or 
_· __ •: Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPL ¥):10 

I 
which are or could be used by interstate or foreign travelers for recreational or other purposes. 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
which are or could be used for industrial purposes by industries in interstate commerce. 
Interstate isolated waters. Explain: . 
Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction FoUowing Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
!Jill Tributary waters: linear feet width (ft). 
fi2]: Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
Ul:J· Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS·(CHECK ALL THAT APPLY): 
E§:' If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manna! and/or appropriate Regional Supplements. 
[3 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rnle" (MBR). 

·.~ ••. ·.· .. ·.·.•.· Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
""' Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for inigated agriculture), using best professional 
~gruent (check all that apply): 
md Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
EJ Lakes/ponds: acres. 
J!kl. Other non-wetland waters: acres. List type of aquatic resource; 
@J· Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
@J Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
@ Lakes/ponds: acres. 
E'ffi, Other non-wetland waters: acres. List type of aquatic resource: 
@ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
131 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
131, Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

@ Data sheets prepared by the Corps: 
@ Corps navigable waters' study: 
[E U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

I 
U.S. Geological Survey map(s). Cite scale & quad name: 

. USDA Natural Resources Conservation Service Soil Survey. Citation: 
. ' National wetlands inventory map(s). Cite name: 
·. State/Local wetland inventory map(s): 

@ FEMA/FIRM maps: 
I.3J 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
I2J Photographs: [2J Aerial (Name & Date): 

or D Other (Name & Date): 
liEJ Previous determination(s). File no. and date of response letter:SAW-2008-2367 8/22/2008. 
@) Applicable/supporting case law: 
CiJ Applicable/supporting scientific literature: 
13.§] Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional 
Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 
April 3, 2014    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2011-01746 Phase II, Eastern Band 
of Cherokee Indians, Mr. Ken Green, Lead Engineer       
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State: NC   County/parish/borough: Swain  City: near Cherokee 
Center coordinates of site (lat/long in degree decimal format):  Latitude & Longitude in Decimal Degrees: 
35.4855 / -83.3596 
Universal Transverse Mercator:       
Name of nearest waterbody: Adams Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Oconaluftee River 
Name of watershed or Hydrologic Unit Code (HUC): Little Tennessee 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and 

are recorded on a different JD form.     
 
D.    REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date:       USACE April 3, 2014   
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Pick List  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 
CFR part 329) in the review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport 

interstate or foreign commerce.  Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Pick List “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the 
review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:  20   linear feet: 3-4’  width (ft) and/or       acres.  
  Wetlands:       acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Pick List 
                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
“seasonally” (e.g., typically 3 months). 



   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined 

to be not jurisdictional.  Explain:      .   
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource 

is a TNW, complete Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent 
to a TNW, complete Sections III.A.1 and 2 and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 
 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS 

(IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, 

if any, and it helps determine whether or not the standards for jurisdiction established under Rapanos 
have been met.  

  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are 

“relatively permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous 
flow at least seasonally (e.g., typically 3 months). A wetland that directly abuts an RPW is also 
jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to Section 
III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to 
Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus 

evaluation. Corps districts and EPA regions will include in the record any available information that 
documents the existence of a significant nexus between a relatively permanent tributary that is not 
perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional 
data to determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent 
wetlands, the significant nexus evaluation must consider the tributary in combination with all of its 
adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, the tributary 
and all of its adjacent wetlands is used whether the review area identified in the JD request is the 
tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete 
Section III.B.1 for the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all 
wetlands adjacent to that tributary, both onsite and offsite. The determination whether a significant 
nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  

                                                 
3 Supporting documentation is presented in Section III.F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West.  



 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  

                                                 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is 
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 



     sediment deposition    multiple observed or predicted flow events 
            water staining   abrupt change in 
plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check 
all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 

                                                 
7Ibid.  



       
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; 
general watershed characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  
 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                 

                                  
                                 
                                 
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and 
the functions performed by any wetlands adjacent to the tributary to determine if they significantly affect 
the chemical, physical, and biological integrity of a TNW.  For each of the following situations, a 
significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more than a 
speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, 
and frequency of the flow of water in the tributary and its proximity to a TNW, and the functions 
performed by the tributary and all its adjacent wetlands.  It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland 
or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a 
floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the 
Rapanos Guidance and discussed in the Instructional Guidebook. Factors to consider include, for 
example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants 

or flood waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support 

functions for fish and other species, such as feeding, nesting, spawning, or rearing young for species that 
are present in the TNW?    

• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients 
and organic carbon that support downstream foodwebs?  

• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the 
physical, chemical, or biological integrity of the TNW?   

 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur 

should be documented below: 
 



 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or 
indirectly into TNWs.  Explain findings of presence or absence of significant nexus below, based on the 
tributary itself, then go to Section III.D:     . 

  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows 

directly or indirectly into TNWs.  Explain findings of presence or absence of significant nexus below, 
based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. 

Explain findings of presence or absence of significant nexus below, based on the tributary in combination 
with all of its adjacent wetlands, then go to Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS 

ARE (CHECK ALL THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and 
rationale indicating that tributary is perennial:  According to the information in the PCN, this UT is 
flows year round/is perennial and has an OHWM. 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months 
each year) are jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide 
rationale indicating that tributary flows seasonally:      . 

 
                        Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:   20   linear feet  3-4’  width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a 

significant nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section 
III.C.    

 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and 

rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that 

wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data 

indicating that tributary is seasonal in Section III.B and rationale in Section III.D.2, above. 
Provide rationale indicating that wetland is directly abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  

                                                 
8See Footnote # 3.   



   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to 
which they are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 
TNW are jurisidictional. Data supporting this conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to 
which they are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 
TNW are jurisdictional. Data supporting this conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, 

THE USE, DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE 
COMMERCE, INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:     acres.   

    Identify type(s) of waters:     . 
   Wetlands:     acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 

Corps of Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been 
regulated based solely on the “Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  
Explain:     .  

  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of 

jurisdiction is the MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water 
for irrigated agriculture), using best professional judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant 
Nexus” standard, where such a finding is required for jurisdiction (check all that apply): 

                                                 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos.  
 



 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case 

file and, where checked and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name:  Whitter 
 USDA Natural Resources Conservation Service Soil Survey. Citation:     . 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):     .  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify): GIS map prepared by the USACE and IHS CATEX. 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Anny Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 10,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02315, Brookfield Smoky Mountain 
Hydropower, LLC, Attn.: Marshall Olson 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Graham City: Tapoco 
Center coordinates of site (lat/long in degree decimal format): 
83.935744 w 

Latitude & Longitude in Decimal Degrees: 35.448389 N, 

Universal Transverse Mercator: 
Name of nearest water body: Little Tennessee River (Lake Cheoah) 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River (Lake 
Cheoah) 
Name of watershed or Hydrologic Unit Code (HUC): Lower Little Tennessee River (06010204) 
m3' Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
fia Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
l1iii! Office (Desk) Determination. Date: April!O, 2014 
lll:J Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in 
the review area. [Required] 

JmJ Waters subject to the ebb and flow of the tide. 
~ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: The stream channel in the permit area is the Little Tennessee River (Lake Cheoah), a 
traditional navigable waters and a Section I 0 water below the Main Street bridge in Franklin, Macon 
County, NC. 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

B1 TNW s, including territorial seas 
mlJ Wetlands adjacent to TNWs 
iii Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
fm Non-RPWs that flow directly or indirectly into TNWs m Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
g Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
J!l Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
f!.'i Impoundments of jurisdictional waters 
ftml Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or 10 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~JIJ&lJ!!mi!l!J~iJ!li!~!MI 
Elevation of established OHW1vl (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year~round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



J:m Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, 
complete Section IIJ.A.l and Section ID.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections ill.A.l and 2 and Section ID.D.l.; otherwise, see Section ID.B below. 

1. TNW 
Identizy TNW: Little Tennessee River (Lake Cheoah). 
Summarize rationale supporting detennination: Very large watershed, waterway can and has and does support 

navigation of non-motorized and motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section Ill.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section IU.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section lii.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditio 
Watershed size: 
Drainage area: 
Average annual rainfall: 
A vcrage annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into 1NW. 
D Tributary floWs throughjl(~1f;J~ tributaries before entering 1NW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TN\V. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state bOlmdaries. Explain: 

Jdentif)r flow route to TNW5
: 

3 Supporting documentation is presented in Section IIJ.F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: jlji~!i\1!~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g .• highly eroding, sloughing banks]. 
Presence ofrun/riffie;(p~S'Lcl?mplexes. Explain: 
Tributary geometry: !i~l~iii~~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: ~Jm!Efsi' 
Estimate average numbe;~~f'fl~; events in review area/year: ~~~l'!jt 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~imJ!i\1!~- Characteristics: 

Subsurface flow: Jl(i!tl~j~i. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

D High Tide Line indicated by: 
, 0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality, general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM tl1at is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break 
7Ibid. 



D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive specieS. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TN\\1 that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !l!l!!~i- Explain: 

Surface flow is: l§lli!li!~~ 
Characteristics: 

Subsurface flow: ~]~1$!~!:- Explain fmdings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the !ltl~!l!fllili! floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain frndings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland( s) being considered in the cumulative analysis: I;~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abut<>? (YIN) Size Cin acres) Directly abuts? CY IN) Size Cin acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 



A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW". For each ofthe following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW", and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the T~. Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a INW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity ofthe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check <ill that apply and provide size estimates in review area: 
~ TNWs: linear feet width (ft), Or, 10 acres. 
fm. Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
flj3. Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 
-~·~ indicating that tributary is perennialS:::: · .:,; 

Tributaries of1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
lil3l Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identi:fY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
6 Water body that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
lil3l Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type( s) of waters: 

8See Footnote # 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
rfl Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

J!l Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

HHlt Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section m.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
mJ: Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination -with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional 
Data supporting this conclusion is provided at Section ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impotmdment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impotmdment was created from "waters of the U.S.," Lake Cheoah was formed by the 

impoundment of the Little Tennessee River, a TNW" and Section 10 water at the project location. 
IE,I Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
mf Demonstrate that water is isolated '\vith a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

Jm which are or could be used by interstate or foreign travelers for recreational or other purposes. 
mJ: from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
fi! which are or could be used for industrial purposes by industries in interstate commerce. 
Jm Interstate isolated waters. Explain: 
Jm Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
lll!f Tributary waters: linear feet width (ft). 
D.¥;1 Other non-wetland waters: acres. 

Jdentizy typc(s) of waters: 
BI Wetlands: acres. 

F, NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
fiE] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
lli Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "'SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). m: Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

iii1 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MER factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
ml]: Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
fiil1 Lakes/ponds: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



(ili Other non-wetland waters: 
lliil Wetlands: acres. 

acres. List type of aquatic resource: 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
1lm Non-wetland waters (i.e., rivers, streams): linear feet, width (fi). 
~ Lakes/ponds: acres. 
fiilll Other non-wetland waters: acres. List type of aquatic resource: 
mil Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
mJ: Maps, plans, plots or plat submitted by or on behalf of the applicantfconsultant: 
_m Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

lilllJ Data sheets prepared by the Corps: 
Bill Corps navigable waters' study: 
JllJ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

m- U.S. Geological Survey map(s). Cite scale & quad name: Tapoco. 
15!1 USDA Natural Resources Conservation Service Soil Survey. Citation: Graham County, NC. 
llliil National wetlands inventory map(s). Cite nan1e: 
Hill State/Local wetland inventory map(s): 
Ill] FEMA/FIRM maps: 
l!ffil 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
Ill] Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
lillJ1 Previous determination(s). File no. and date of response letter: 
lilllJ Applicable/supporting case law: 
if Applicable/supporting scientific literature: 
~ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Anny Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): AprilS, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RGA, Frank W. Howey, Jr. and Alison S. Howey, SAW-2014-
00240 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is located is appreximately 125 acre portion of an 
approximately 175 acre parcel ofland located at the intersection of Beulah Church Road and Potter Road within Westley 
Chapel ofUnion Conly 

State: NC County/parish/borough: Union City: Matthews 
Center coordinates of site (lat!long in degree decimal format): 35.015499N, -80.687109W 
Universal Transverse Mercator: 
Name of nearest waterbody: Price Mill Creek 
Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Lower Catawba, NC-SC(3050103) 
eJ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
fiii Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: 
ll!lll Field Determination. Date(s): January 8, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMTNATION OF JURISDICTION. 

There IEili "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 
~ Waters subject to the ebb and flow of the tide. 
~ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

fill TNWs, including territorial seas 
ill Wetlands adjacent to TNWs 
m_ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
fl Non-RPWs that flow directly or indirectly into TNWs 
liJ Wetlands directly abutting RPWs that flow directly .or indirectly into TNWs 
til Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Uif Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
ill Impoundments of jurisdictional waters 
fm Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 3816linear feet: 3 width (ft) and/or acres. 
Wetlands: 22.53 acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~~iJJ!!!iM!il!!lili!l:ti!J!iili 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

iJj Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

SECTION III: CW A ANALYSIS 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g.", typically 3 months). 
3 Supporting documentation is presented in Section IILF. 
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SECTION III: CW A ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections IIJ.A.l and 2 
and Section III.D.l.; otherwise, see Section Ill.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. Ifthe aquatic resource is not a TNW", but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ID.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section m.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNW"s that flow directly or indirectly into TNW 

(i) General Area C01odi1tion 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNVV. 
0 Tributary flows through ~&If~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: i.f~~~!!1l!!l. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: lij!t~1i'Jilj. 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

~~~~~ ::::~~e~~:~~!~l~! events in review area/year: !,'t~cji!;!l\! 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: jl~i\!llljj~~- Characteristics: 

Subsurface flow: flaf9~!§1. Explain findings: 
D Dye (or other) test perfonned: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of Jitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
0 vegetation matted down, bent, or absent D sediment sorting 
0 leaf litter disturbed or washed away D scour 
0 sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OH\Vlvf were used to determine lateral extent of CWAjurisdiction (check all that apply): 
f!jjl High Tide Line indicated by: f!jjl Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
0 fmc shell or debris deposits (foreshore) D physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OIIWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHW1vf that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type,-average width): 
D Wetland fringe. Characteristics: 
D Habitatfor: 

0 Federally Listed species. Explain findings: 
D Pisb/spavro areas. Explain fmdings: 
D Other environmentally~sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

2. Characteristics of wetlands adjacent to non~ TNW that flow directly or indirectly into TN\V 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
W ctland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !:!!~!!ii!l1l!:~- Explain: 

Surface flow is: ~lF~Jm! 
Characteristics: 

Subsurface flow: Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fihn on surface; water quality; general watershed 

characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fishlspawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if a~y1~'"'"'='"'~ 
All wetland(s) being considered in the cumulative analysis: W:,~""il 
Approximately ( ) acres in total arc being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? CY /N) Size (in acres) Directly abuts? CY /N) Size Cin acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity ofthe 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
I!!Jl. TNWs: linear feet width (ft). Or. acres. 
liil Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
mf Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
~- Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows 
seasonally: RPWs of tributaries ofTNW were determined based on the OHWM and the 1987 Delineation Manual and the 
appropriate Regional Supplement. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
Iilli! Tributary waters: linear feel width (ft). 
if Other non-wetland waters: acres. 

Identity type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
l:m Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictionaL Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Iilli! Tributary waters: linear feet width (ft). 
Em Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[ffi Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

if Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

fiiDl Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: Approximately 22.53 acres of wetland were identified using thel987 Delineation Manual and the 
appropriate Regional Supplement. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Iffi!t Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section IlL C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
£i Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL Data supporting this 
conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impotmdment of a jurisdictional tributary remains jurisdictionaL 
!EjJ Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
JJIHl Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE[ WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPL Y):10 

~ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
om from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
11§1 which are or could be used for industrial purposes by industries in interstate commerce. 
l[§j Interstate isolated waters. Explain: 
IIi Other factors. Explain: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section IJLD.6 of the Instructional Guidebook. 
16 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
IJlR Tributary waters: linear feet width (ft). 
fB Other non-wetland waters: acres. 

Identify type(s) of waters: 
ffi21 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
I?1i If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 
I]] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
l]i Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the :MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for inigated agriculture), using best professional 
judgment (check all that apply): 
Iiill! Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~ Lakes/ponds: acres. 
[illij Other non-wetland waters: acres. List type of aquatic resource: 
l!lmf Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
B$1 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~ Lakes/ponds: acres. 
Ell~ Other non-wetland waters: acres. List type of aquatic resource: 
liD Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
_12lf Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
:rm: Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

I§ Data sheets prepared by the Corps: 
fiilit Corps navigable waters' study: 
!til!~. U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
125] USGS 8 and 12 digit HUC maps. 

tffi U.S. Geological Survey map(s). Cite scale & quad name: 
lEa USDA Natural Resources Conservation Service Soil Survey. Citation: 
~ National wetlands inventory map(s). Cite name: 
lilliJ State/Local wetland inventory map(s): 
lillif FEMAIFIRM maps: 
ml: 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
lli!1l Photographs: 125] Aerial (Naroe & Date):Bing maps hybrid, 2013. 

or 0 Other (Name & Date): 
J]B Previous determination(s). File no. and date of response letter: 
@ Applicable/supporting case law: 

j~_:o_: __ ;_-.·_'.:~. Applicable/supporting scientific literature: 
t2:1 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 10,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00248, Daniel Blevins 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project Belmont Apartments is 
located at 325 Caprington Avenue, Charlotte, Mecklenburg County, Coordinates: 35.343026 -
80.70304 

State: NC County/parish/borough: Stanly City: Charlotte 
Center coordinates of site (latllong in degree decimal format): 
80.70304 

Latitude & Longitude in Decimal Degrees: 35.343026,-

Universal Transverse Mercator: 
Name of nearest water body: UT to Mallard Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Rocky NC-SC 
1[1 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
iii Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different m form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
llllJ Office (Desk) Determination. Date: 
llilil• Field Determination. Date(s): January 23, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There liJ:JI~~· "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

Jl±J Waters subject to the ebb and flow of the tide. 
fim Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA)jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

I TNWs, including territorial seas 
Wetlands adjacent to TNWs 

~ Relatively pennanent waters2 (RPWs) that flow directly or indirectly into TNWs 
I!II Non-RPWs that flow directly or indirectly into TNWs 
Jli Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
if Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
till Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Ill Impoundments of jurisdictional waters 
11m Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 2642 linear feet: 8 width (ft) and/or 0.49 acres. 
Wetlands: 0.039 acres. 

c. Limits (boundaries) of jurisdiction based on: ilii!I~[[~~J~Ii!li~!im 
Elevation of established OHWM (if known): 

1 Boxes checked below shall be supported by completing the appropriate sections in Section ill below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TN\V and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



2. Non-regulated waters/wetlands (check if applicable): 3 

~mi]] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

SECTION IJI: CW A ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

I. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

T4e agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands,.complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section ill.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: il~kfJII 

.,~;,!0""2"""'"''" 
Drainage area: ~itRN&~~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through ~Sf:flij tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

3 Supporting documentation is presented in Section III.F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

Identify flow route to TNW5
: 

Tributary stream order, ifknovm: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~!m!U~i!. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

D Concrete 
0Muck 

0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: i!f~l\1[~[~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: !jJ~J!;'mi 
Estimate average number of flow events in review area/year: fJ;!iJI[~~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: jjji,.!!li!U~ll· Characteristics: 

Subsurface flow: !!ill~. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHW:M.7 Explain: 

If factors other than the OHWJ\.1 were used to detennine lateral extent ofCWAjurisdiction (check all that 

.l!l!l! Higb Tide Line indicated by: 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

5 Flow route can be de~cribed by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6A natural or man-made discontinuity in the OHWJ\1 does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OH\VM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Snrface flow is: ~~~~m!ll.l~ 
Characteristics: 

Subsurface flow: Jta~IJ~. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-'JNW: 
0 Directly abutting 

(d) 

D Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if anxL""~''''~~' 
All wetland(s) being considered in the cumulative analysis: ~i~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y/N) Size (in acres) Directly abuts? (YIN) Size (in acres) 



Summarize overall biological, chemical and physical fimctions being perfom1ed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity ofthe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

L TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
El!J TNWs· linear feet width (ft), Or, acres. 
el Wetlands adjacent to TNWs: acres. 

that flow directly or indirectly into TNWs. 
llii911J~IIf~i Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
ll!iJ Tributary waters: 26421inear feet 8 width (ft). 
II Other non-wetland waters: acres. 

ldentily type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
J!!l Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it bas a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
ml!l Tributary waters: linear feet width (ft). 
m!l_ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Ji§( Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. m: Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section IIJ.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetlands are directly connected to RPW. 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.039 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
@l!J Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
fii]j Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
_lllij Demonstrate that impoundment was created from "waters of the U.S.," or 
lit Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
iB Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

Ill which are or could be used by interstate or foreign travelers for recreational or other purposes. 
II from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
till which are or could be used for industrial purposes by industries in interstate commerce. 
til Interstate isolated waters. Explain: 
_9 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
I!!!!J Tributary waters: linear feet width (ft). 
l.il Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
00 Wetlands: acres. 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
fim If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
J.il~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

g Waters do not meet the ~'Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
m= Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professionaljudgruent (check all that apply): 
Jj Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
lliJI Lakes/ponds: acres. 
fi1lB: Other non-wetland waters: acres. List type of aquatic resource: 
~~ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
ml! Lakes/ponds: acres. 
mJI Other non-wetland waters: acres. List type of aquatic resource: 
lliJI Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
:w:here checked and requested, appropriately reference sources below): 
fa~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
l§§f Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

£1 Data sheets prepared by the Corps: 
1m Corps navigable waters' study: 
lliJI U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

lli!J. U.S. Geological Survey map(s). Cite scale & quad name:Rocky NC-SC. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: m National wetlands inventory map(s). Cite name: 
Iii State/Local wetland inventory map(s): 
!iii! FEMAIFIRM maps: 1!: 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
!iii! Photographs: 0 Aerial (Name & Date): 

or ill:~ Other (Name & Date): 
~ Previous determination(s). File no. and date of response letter: 
lliJI Applicable/supporting case law: 
lj Applicable/supporting scientific literature: 
lliJI Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): AprillO, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-201400359, Thomas F Fitzgerald 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located on the shoreline of 
Lake Adger at 283 Canoe Dr, Mill Spring, NC 28756 

State: NC County/parish/borough: Polk City: Mill Spring 
Center coordinates of site (latJlong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.33339N,-
82.200217W 
Universal Transverse Mercator: 
N arne of nearest water body: Lake Adger 
Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: Green River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad NC-SC 
m! Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
~~ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are a<>Sociated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
00 Office (Desk) Determination. Date: April9, 2014 
00 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

ll!ll 
ll!ll 

"navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defmed by 33 CFR part 329) 
area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CPR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

I} TNW s, including territorial seas 
IITi!} Wetlands adjacent to TNWs 
1lB Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
1iif Non-RPWs that flow directly or indirectly into TNWs 
1m Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
®I Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
l!lil Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
9 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 233 linear feet: width (ft) and/or 0.015 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: !i!l!!WiJ~'l!l!i!!~Jl~I~!M~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally"· (e.g., typically 3 months). 



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections IILA.l and 2 and Section 111.0.1.; otherwise, see Section III.B below. 

I. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2.lfthe aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section IIJ.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

)fthe waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section lii.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: i~Tt\llmifj 
Drainage area: i!~1~1 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through tributaries before entering TNW. 

Project waters are 
Project waters are 
Project waters are 

miles from TNW. 
miles from RPW. 

Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

3 Supporting documentation is presented in Section III.F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West 



apply): 

Identify flow route to 1NW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: __ feet 
Average side slopes: ~liJ~j§;(. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., higbly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: f!l!l'!!l'!l)!! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: !::.:!il!<ll!!!~~ 
Estimate average number of flow events in review area/year: :It!{~~ 

Describe floW regime: 
Other information on duration and volume: 

Surface flow is: ll!!~!IJ;l!i~ Characteristics: 

Subsurface flow: jgi~~!. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that 

llfi High Tide Line indicated by: ii!l 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/chang~s in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the watcrbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally~sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain fmdings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN\V 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNVI: 
Flow is: ~~~~i!il!!l Explain: 

Surface flow is: !:ilS~ 
Characteristics: 

Subsurface flow: !ii~~Jaj!fl~. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the Rill~!~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all.wetlan~s adja~ent to the tri~utary (i~ a~X) "'"' '"-""­
All wetland(s) bemg considered m the cumulative analys1s: ~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /Nl Size (in acres) Directly abuts? (YIN) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in theRapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~ TNWs. linear feet width (ft), Or, acres. 
:tN! Wetlands adjacent to TNWs: acres. 

that flow directly or indirectly into TNWs. 
Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 
indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream. indicative of perennial. 

~~ Tributaries ofTNW where tributaries have continuous flow "sea...;;onally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
~ Water body that is not a TNW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant 

nexus with a 1NW is jurisdictionaL Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
lllffil Tributary waters: linear feet width (ft). 
[I Other non-wetland waters: acres. 

IdentifY !ype(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TN\Vs. 
Jfl Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[iiil Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D .2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section lii.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into .TNWs . 
.1m Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
(!I Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impOtmdment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
I§'§l Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
;m&f Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

1m which are or could be used by interstate or foreign travelers for recreational or other purposes. m from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
IJru which are or could be used for industrial purposes by industries in interstate commerce. 
mJ Interstate isolated waters. Explain: 
lfil Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
lllffil Tributary waters: linear feet width (ft). 
1!!!11 Other non~wetland waters: acres. 

Identify type(s) of waters: 
l!ill Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for non~ jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
lfJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~ Lakes/ponds: acres. 
_mill: Other non-wetland waters: acres. List type of aquatic resource: 
Jm: Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
~ Non~wctland waters (i.e., rivers, streams): linear feet, width (ft). m Lakes/ponds: acres. 
lrnJ Other non~wetland waters: acres. List type of aquatic resource: 
IDlfl Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: m Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

t2J Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

1iR1 Data sheets prepared by the Corps: i Corps navigable waters' study: 
Iii U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

lli§l U.S. Geological Survey map(s). Cite scale & quad name:NC-Mill Spring. m USDA Natural Resources Conservation Service Soil Survey. Citation: 
tJEI National wetlands inventory map(s). Cite name: 
fi0.il State/Local wetland inventory map(s): 
I!§ FEMA/FIRM maps: 
lfm_:~.-__ , 1 OO~year Floodplain Elevation is: (National Geodectic V crtical Datum of 1929) 
lli§l Photographs: ISJ Aerial (Name & Datc):UNK. 

or ISJ Other (Name & Date):UNK. 
~ Previous determination(s). File no. and date of response letter: 
mill Applicable/supporting case law: 
J.m Applicable/supporting scientific literature: 
I!§ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

~ ,- ~ ~~~~~~~~~~~, 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 22, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00364, Duke Energy Carolinas, LLC I 
Attn.: Travis Sinclair 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Swain City: Bryson City 
Center coordinates of site (lat/long in degree decimal format): 
83~3749 w 

Latitude & Longitude in Decimal Degrees: 35.4460 N, 

Universal Transverse Mercator: 
Name of nearest waterbody: Lake Ela (Oconaluftee River) 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Oconaluftee River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
ffil Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
llll! Office (Desk) Determination. Date: April22, 2014 
Jilj! Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

l!!i!l 
!Zri 

"navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
area. [Required] 

Waters subject to the ebb and flow ofthe tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: ' 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review area. [RequiredJ 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

m TNWs, including territorial seas 
~ Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs m Non-RPWs that flow directly or indirectly into TNWs 
mill Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
ijg Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
IIilf Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or 0.5 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ID]fill:fj!§Ii~~]~~jj~-~~lm 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

~ Potentially jurisdictional waters and/or wetlands were assessed within the reView area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section UI.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections ITI.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

I. TNW 
IdentifY TNW: Oconaluftee River (Lake Ela) 
Summarize rationale supporting determination: Summarize rationale supporting determination: Large 

watershed, waterway can and has and does support navigation of non-motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section lli.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section IIJ.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section HI.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

L Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into rnw. 
D Tributary flows through~~~~ tributaries before entering rnw. 

Project waters are river miles from 1NW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from 1NW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that app}y); 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



---,--------- ---------------------

apply): 

0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~i~llJJl 

Primary tributary subsirate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence ofrun!riffle/po_()l_ complexes. Explain: 
Tributary geometry: ll'~l1!1111J!.S! 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: ll'~lll!li!i,1§J: "!!ij!Jijj~i 
Estimate average number of flow events in review area/year: ~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~~!li!~]ii. Characteristics: 

Subsurface flow: !1['1MJ~- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

0 
0 
0 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

0 water staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check allihat 

Iilli High Tide Line indicated by: 
D oil or scum line along shore objects 

""' IS 

D fmc shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fishispawn areas. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-1NW: 
Flow is: mrl!~~- Explain: 

Surface flow is: -111m!! 
Characteristics: 

Subsurface flow: ~111!~1. Explain frndings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Detennination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by benn/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the !l!!!il![~!l!j.~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: f:iili-
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size Cin acres) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
phYsical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 



limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is. not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in theRapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support :functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrient'> and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
mii! INWs: linear feet width (ft), Or, 0.5 acres. 
1illD Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
mf Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
!ffill Tributary waters: linear feet widtb (ft). 
mliJ Other non-wetland waters: acres. 

ldenti:fYtype(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
l§!j Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
!ffill Tributary waters: linear feet widtb (ft). 
mJ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
ii Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Dill~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNW"s. 
:QI Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNW"s. 
lj Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 1NW arc jurisdictional. 
Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
m_ Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), Lake Ela was formed 

by the impoundment of the Oconaluftee River, a TNW" at the project location. or 
Jil Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADA TJON OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y):10 

mu which are or could be used by interstate or foreign travelers for recreational or other purposes. 
m1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~ which are or could be used for industrial purposes by industries in interstate commerce. 
el Interstate isolated waters. Explain: 
ml.f Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
filill. Tributary waters: linear feet width (ft). 
1m Other non-wetland waters: acres. 

Identify typc(s) of waters: 
fiiiif Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
IDilll If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
tiD Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

(1: Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
_II Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
J1!l Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
til Lakes/ponds: acres. 
Jll Other non-wetland waters: acres. List type of aquatic resource: 
mil Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~ Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
l@li Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
mill. Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

{!ig Data sheets prepared by the Corps: 
mill Corps navigable waters' study: 
llliil U.S. Geological Survey Hydrologic Atlas: 

0 USGS NIID data. 
D USGS 8 and 12 digit HUC maps. 

liil} U.S. Geological Survey map(s). Cite scale & quad name: Whittier. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Swain County NC. 
~filii National wetlands inventory map(s). Cite name: 
lllii!J State/Local wetland inventory map(s): 
lil!J. FEMAIFIRM maps: 
fi@l I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
!!l!l Photographs: D Aerial (Name & Date): 

or D Oilier (Name & Date): 
00- Previous determination(s). File no. and date of response letter: 
lJliil Applicable/supporting case law: 
liliiJ Applicable/supporting scientific literature: 
mf Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April17. 2014 

B. DISTRICT OFFICE. FILE NAME. AND NUMBER:CESAW-RG-A. 2014-00371. Land Trust for the Little 
Tennessee, Attn.: Paul Carlson 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon City: Cowee Community 
Center coordinates of site (lat/long in degree decimal format): 
83.439513 w 

Latitude & Longitude in Decimal Degrees: 35.272409 N, 

Universal Transverse Mercator: 
Name of nearest waterbody: Bradley Creek & Little Tennessee River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee River (06010202) 
l§§l Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
1Zill Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
l!lil Office (Desk) Determination. Date: Aprill7, 2014 
liJ' Field Dete1mination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There If~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in 
the review area. [Required] 

lilii] Waters subject to the ebb and flow of the tide. 
_9 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: Little Tennessee !liver is a Section 10 River below the Main Street Bridge in Franklin, NC . 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

1m TNWs, including territorial seas 
0 Wetlands adjacent to 'INWs 
mJ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
~ Non-RPWs that flow directly or indirectly into TNWs 
lEft Wetlands directly abutting RPW s that flow directly or indirectly into 1NW s 
~ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
lifill Wetlands adjacent to non-RPWs that flow directly or indirectly into 1NWs 
liffif Impoundments of jurisdictional waters 
Iii Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1400 linear feet: 25-160 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: iml~~~~~~~(llW~;!~IliJ~~! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

~ Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not 
jurisdictionaL Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNW"s and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section lli.A.l and Section m.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section lli.B below. 

1. TNW 
Identify INW: Little Tennessee River 

Summarize rationale supporting determination: Large watershed, waterway can and has and does support 
navigation of non-motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section m.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any on site 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly ~P:to. TNW. 
D Tributary flows through ~[thml[ij tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features- generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

D Artificial (man-made). Explain: 
D Manipulated (mao-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: ID;~~tfi!iil 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition! stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: il[~ii!J!~i 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: 1!~!11§~'j'j~ 
Estimate average number of flow events in review area/year: ~~i~J!1fl!l~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: jf~(lll!!!l'!!~- Characteristics: 

Subsurface flow: f:~~nJJ]i)f. Explain findings: 
D Dye (or oth~;) t~st performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predided flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OH\VJvC Explain: 

lf factors other than the OHW1v1 were used to determine lateral extent of CWAjurisdiction (check all that 

High Tide Line indicated by: 
D oil or scum line along shore objects 
D fme shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHW11 has been removed by development or agricultural practices). Where there is a break in tl1e OHWI\.1 that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN\V 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: l!r!l:millll!li. Explain: 

Surface flow is: ~~~~ 
Characteristics: 

Subsurface flow: jgiJiJi~- Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

Project 
Project waters 
Flow is from: 
Estimate apJlro:!cinmte 

river miles from TNW. 
aerial (straight) miles from TNW. 

of wetland as within the ii!~11!!i!i!~floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brovro, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: . 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all_wetland_s adja~ent to the tributary (if a~y~"''"'-4S.?"" 
All wetland(s) bemg considered m the cumulative analysis: i!,1,~1i_lUf§!: 
Approxinmtely ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? IT IN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 



the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyclc support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination vvith its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

l. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section Ill.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
l§ij1NWs: 600 linear feet 160 width (ft). Or. acres. 
@!I Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
!I Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Bradley Creek exhibits indicators of ordinary high water marks 
(OHW_M) including developed bed and bank, scour, presence of aquatic life, presence of litter and debris, 
destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. Bradley 
Creek is depicted as· a solid blue line on the USGS 7.5 minute quadrangle map Alarka and the most current 
Natural Resource Conservation Service Soil Survey for Macon County. Solid blue line features on these 
mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps 
representatives during numerous visits to the Cowee Community, North Carolina vicinity. a Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l§il Tributary waters: 750 linear feet 25 width (ft). m Other non-wetland waters: acres. 

ldentifYtype(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
fill:1 Tributary waters: linear feet width (ft). 
!a Other non-wetland waters: acres. 

Identify type(s) of waters: 

8See Footnote# 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
il Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

W Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

fi[ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

arc adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
liif Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 1 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
Demonstrate that impoundment was created from "waters of the U.S.," or 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

m which are or could be used by interstate or foreign travelers for recreational or other purposes. 
fi§i from which fish or shellfish arc or could be taken and sold in interstate or foreign commerce. 
m which are or could be used for industrial purposes by industries in interstate commerce. 
l!ifi Interstate isolated waters. Explain: 
Ill Otl1er factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
llilJ Tributary waters: linear feet width (ft). 
filill Other non-wetland waters: acres. 

Identizy type(s) of waters: 
llilJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Jillill If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
flZi Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated ba<>ed 
solely on the "Migratory Bird Rule" (MBR). 

frnl Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
JmB Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
I§ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
I!Ji Lakes/ponds: acres. 
liJ Other non-wetland waters: acres. List type of aquatic resource: 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Uli1 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
-~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
lliDf Lakes/ponds: acres. 
Hill" Other non-wetland waters: acres. List type of aquatic resource: 
EiU Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
\V~ere checked and requested, appropriately reference sources below): 
9 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

fil1jJ Data sheets prepared by the Corps: 
~ Corps navigable waters' study: 
.!iii U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data 
D USGS 8 and 12 digit HUC maps. 

li!!il U.S. Geological Survey map(s). Cite scale & quad name: Alarka. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC. 
fii National wetlands inventory map(s). Cite name: 
1!00! State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
!iii Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
m. Previous determination(s). File no. and date of response letter: 
J1i Applicable/supporting case law: 
ll£i Applicable/supporting scientific literature: 
Iilll1 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April24, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NIJMBER:CESAW-RG-A, 2014-00381, Lake Junaluska Assembly, Inc./ Attn.: Buddy Young 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Haywood City: Lake Junaluska 
Center coordinates of site (latllong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.526213 N, 82.976382 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Richland Creek (Lake Junaluska) 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Pigeon River 
Name of watershed or Hydrologic Unit Code (HUC): Pigeon (06010106) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
If Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
li!ll Office (Desk) Determination. Date: April24, 2014 
1001 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There lf:r~l ''navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as dcfmed by 33 CFRpart 329) in the review area. 
[Required] 

ll§jl Waters subject to the ebb and flow of the tide. 
fill Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. _l!ldicate presence of waters of U.S. in review area (check all that apply): 1 

I§ 1NW s, including territorial seas 
I;_ Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
fil Non-RPWs that flow directly or indirectly into TNWs 
D1!J Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
ll1iJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs m Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs m Impoundments of jurisdictional waters 
fill Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 100 linear feet: 10 width (:ft) and 5 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: J!i!!!IJ:§m!!l!i~~~ili)I!IJ"I]j 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

llil! Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
ID.A.l and Section Ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ID.A.l and 2 and Section 
lli.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to 
Section Ill.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section TII.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts arid EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW,. or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody bas a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section Ill.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section lli.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
A veragc annual raillfall: 
Average annual snmvfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into TNW. 
D Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from 1NW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
A veragc depth: feet 
Average side slopes: IJI!iiml!~-

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock 0 V cgetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle!J2C?,~LS£~Plexes. Explain: 
Tributary geometry: ~di~!J:?!ll! 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

~:~~;~~~ f:~:~~e~~:~r~~J!! events in review area/year: ~.~llil!!lil 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: l![ijil\lJ!l!!!i~- Characteristics: 

Subsurface flow: l!llfl!i!f!Jw. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and bauks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
D changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
D leaf litter disturbed or washed away 0 scour 
D sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other th&n the OHWM were used to detennine lateral extent of CWAjurisdiction (check all that apply): 
Jl$1 High Tide Line indicated by: Jl$1 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
D fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain fmdings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the OHWJ\1 does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where t11e 
OH\VM has been removed by development or agricultural practices). Where there is a break in the OH\VM that is unrelated to the waterbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: f"iill!li!!:l~. Explain: 

Surface flow is: t;l!lll!JI 
Characteristics: 

Subsurface flow: lfJ.il!l!l'ill Explain findings: 
D Dye (or other) test perfonned: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from 1NW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the 'lf:li?IIi!!!!lf!floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if a~,l'l~MM~·,·~~, 
All wetland(s) being considered in the cumulative analysis: m:~:I¥JStl 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity of a TNW". 
For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and! or biological integrity of a TNW. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow of water in the tributary and 



its proximity to a TNW", and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TN\V). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

~ Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifccycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section lll.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section lli.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

l. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Iilli. TNWs: linear feet 
rnJ1I Wetlands adjacent to TNWs: 

width (ft ), Or, acres. 
acres. 

2. RPW s that flow directly or indirectly into TNW s. 
~ Tributaries ofTNWs where tributaries typically flow year-round ar~ jurisdictional. Provide data and rationale indicating that tributary 

is perennial: Richland Creek exhibits indicators of ordinary high water marks (OHWM:) including developed bed and bank, 
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and 
deposition, leaf litter washed away. Richland Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map 
Clyde and the most current Natural Resource Conservation Service Soil Survey for Haywood County. Solid blue line features 
on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps 
representatives during numerous visits to the Lake Junaluska Community, North Carolina vicinity .. 
Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
IDl! Tributary waters: 100 linear feet 10 width (ft). 
Iii Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 

jurisdictional. Data supporting this conclusion is provided at Section m.c. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
1!!1 Tributary waters: linear feet width (ft). 
1m Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
jiJ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

!J. Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Bi!] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section IJI.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
U: Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which tl1ey are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is 
provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in 1he review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
fil Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 
-~- similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this conclusion is 

provided at Section ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
1!i Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), Lake Junaluska was formed by the 

impoundment of Richland Creek, a RPW at the project location. 
_ll.§lj- Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS. INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY):10 

ml which are or could be used by interstate or foreign travelers for recreational or other purposes. 
fil from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0111 which are or could be used for industrial purposes by industries in interstate commerce. 
Jii Interstate isolated waters. Explain: 
fJO: Otl1er factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
lll!ll Tributary waters: linear feet width (ft). 
I!J Other non-wetland waters: acres. 

Identify type(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
~ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
mJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

mit Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
i]J Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
fOOl Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
fil Lakes/ponds: acres. 
WJ Other non-wetland waters: acres. List type of aquatic resource: 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
111 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



iJ. Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
_lJ!j: Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
ml; Lakes/ponds: acres. 
£il Otl1er non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
9 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

lliilil Data sheets prepared by the Corps: 
iil1 Corps navigable waters' study: 
lliilil U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~iii U.S. Geological Survey map(s). Cite scale & quad name: Clyde. 
_11 USDA Natural Resources Conservation Service Soil Survey. Citation: Haywood County, NC 
lillH National wetlands inventory map(s). Cite name: 
~ State/Local wetland inventory map(s): 
lliilil FEMAIFIRM maps: 
rnmf 100-ycar Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
lliilil Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
JIOOI Previous detcrmination(s). File no. and date of response letter: 
lit Applicable/supporting case law: 
llilliJ Applicable/supporting scientific literature: aa Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Anuy Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April4, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00437, Empire Distributors of 
North Carolina, Inc./Michael A. Kahn 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located at offBroadpointe 
Dr. Henderson County, North Carolina Coordinates: 35.423866 N, -82.554887 

State: NC County/parish/borough: Henderson City: Charlotte. NC 
Center coordinates of site (latllong in degree decimal format): 
82.554887 

Latitude & Longitude in Decimal Degrees: 35.423866 N,-

Universal Transverse Mercator: 
N arne of nearest water body: UT McDowell Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
]\Jame of watershed or Hydrologic Unit Code (HOC): Upper French Broad, NC-Tenn 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
~ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) arc associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
-~ Office (Desk) Determination. Date: April4, 2014 
llilJ: Field Determination. Datc(s): 

SECTION IT: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~~M "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. lRequiredJ 

i{ Waters subject to the ebb and flow of the tide. 
EJti Waters are presently used, or have been used in tl1e past, or may be susceptible for usc to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Requiredj 

1.. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

ffill} 1NW s, including territorial seas m Wetlands adjacent to TNWs m Relatively permanent waters2 (RPW s) that flow directly or indirectly into TNW s 
I!llil Non-RPWs that flow directly or indirectly into TNWs 
fltU Wetlands directly abutting RPW s that flow directly or indirectly into 1NW s m Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
fm Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
fiE' Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 50 linear feet: 12-20 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~i~!J!!iJl~[~!Nli~~B 
Elevation of established OHWM (if known): 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



2. Non-regulated waters/wetlands (check if applicable): 3 

m:J Potentially jurisdictional waters and/or wetlands were assessed witJ1in the review area and determined to be not 
jurisdictional. Explain: 

SECTION ill: CWAANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW', 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections Ill.A.l and 2 and Section m.D.l.; otherwise, see Section TILE below. 

l. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section IIJ.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section m.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section ULC below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: lftll:iiffi§t 
Drainage area: ~~~W~~l§J 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through ~~m~J tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters arc aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

3 Supporting documentation is presented in Section III.F. 
4 Note that the InstrUctional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

IdentifY flow route to TNW5
: 

Tributary stream order, iflmown: 

(b) General Tributary Characteristics (check all that apply): 

(c) 

Tributary is: D Natural 
D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: !«iJ~l;lj]~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Otl1er. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: !i!filiil!l'if 
Tributary gradient (approximate average slope): % 

Flow: 

0 Concrete 
0Muck 

Explain: 

-- ·~uc.-,~"~'"'8"': 

Tributary provides for: f~~~~~li~ '1li~Jl!lili'[l~ 
Esti-qJ.ate average number of flow events in review area/year:;!;: 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~1l;!1l]~~l· Characteristics: 

Subsurface flow: ~~~~~§fl. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all U1at apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence oflitter and debris 
destruction of terr.estrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHVVM.7 Explain: 

If factors other than the OH\VM were used to determine lateral extent of CWAjurisdiction (check all that 

® High Tide Line indicated by: IElf 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 sunrcy to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6A natural or man~made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), 1l1c agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fishlspawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

3. 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Weiland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve a<> state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !!'i~J!rll~l· Explain: 

Surface flow is: lft~~~l:ij 
Characteristics: 

Subsurface flow: m_~~~. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-1NW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by benn/banier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, ifknown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain fmdings: 

Characteristics of all.wetlan~s adja~ent to the tri~utary (i~ a~xt. ,~"''!7"'··· 
All wetland(s) bemg considered m the cumulative analysts:~~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres) 



Summarize overall biological, chemical and physical functions being perfonncd: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant n~xus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section Ul.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
imJlTNWs: linear feet width (ft), Or, acres. 
~Wetlands adjacent to TNWs: acres. 

that flow directly or indirectly into TNWs. 
Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 
indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in tbe 
stream, indicative of perelUliaL 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l1!l::l Tributary waters: 50 linear feetl2-20 width (ft). 
Uti Other non-wetland waters: acres. 

IdentifY type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
1§1 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section ULC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
rnillt Tributary waters: linear feet width (ft). 
_mlJ_ Other non-wetland waters: acres. 

IdentifY type( s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
:{ffi Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

fElli Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

J]j Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
:ffi2l Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictionaL 
Data supporting this conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
ii!fl Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section IlL C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
Jilll Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
IDm' Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLA TED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

m which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
mill which are or could be used for industrial purposes by industries in interstate commerce. 
li!il: Interstate isolated waters. Explain: 
J!i Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
lillJ Tributary waters: linear feet width (ft). 
lj Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
Eili: Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

8See Footnote # 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



llli5l If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

,11 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
1§]1 Waters do not meet the "SignificantNcxus" ::.iandard, where such a finding is required for jurisdiction. Explain: 
lmlJ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
nl£1 Non-wetland waters (i.e., rivers, strean1s): linear feet width (:ft). 
DJ.ill Lakes/ponds: acres. 
Iii: Other non-wetland waters: acres. List type of aquatic resource: 
mil Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
lWJJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
ml Lakes/ponds: acres. 
liN Other non-wetland waters: 
ffit] Wetlands: acres. 

acres. List type of aquatic resource: 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicani/consultant: 
§ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

!ZI Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation repmt. 

ml] Data sheets prepared by the Corps: 
fm Corps navigable waters' study: 
lil!l U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

l!lil U.S. Geological Survey map(s). Cite scale & quad name:NC-Skyland. 
Em~_ USDA Natural Resources Conservation Service Soil Survey. Citation: 
00" National wetlands inventory map(s). Cite name: 
fm:. State/Local wetland inventory map(s): 
EllJ FEMA/FIRM maps: 
nil~ 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
l1l!l Photographs: IZJ Aerial (Name & Date):UNK. 

or D Other (Name & Date): 
f3ili1 Previous detennination(s). File no. and date of response letter: 
Clll Applicable/supporting case law: 
:Dffil Applicable/supporting scientific literature: 
lif Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Anny Corps ofEngineers 

D1is form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April II, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00467, Mary Anne Brewer, 
Clearwater Creek HOA 

C. PROJECT LOCATION AND BACKGROUND INFORMATION:.): The project is located at the entrance of 
the Clearwater Creek Subdivision, In Rutherfordton, Rutherford County. 

State: NC County/parish/borough: Rutherford 
Center coordinates of site (lat/long in degree decimal format): 
81.99780W 

City: Rutherfordton 
Latitude & Longitude in Decimal Degrees: 35.41775N,-

Universal Transverse Mercator: 
Name of nearest water body: UT Mountain Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad (30501 05) 
mJ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
1§! Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
filii Office (Desk) Determination. Date: March 14,2014 
iJ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION lO DETERMINATION OF JURISDICTION. 

There i:ii'im "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

ifj Waters subject to the ebb and flow of the tide. 
_ll§ll Waters are presently used, or have been used in the pa..;;t, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. I_ndicate presence of waters of U.S. in review area (check all that apply): 1 

I TNWs, including territorial seas 
_ __ Wetlands adjacent to 1NWs 
l8f Relatively permanent waters2 (RPWs) that flow directly or indirectly into 1NWs 

I 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 

_ _ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 

I Impoundments of jurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 145 linear feet: 4 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~fl!mDl!l~J!~~~~~~j'j 
Elevation of established OHWM (ifknown): 

1 Boxes checked below shall be supported by completing 1l1e appropriate sections in Section ill below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year -round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



2. Non-regulated waters/wetlands (check if applicable): 3 

00 Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not 
jurisdictional. Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section lli.D.l.; otherwise, see Section lli.B below. 

1. TNW 
Identizy TNW: 

Summarize rationale supporting detennination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are '"relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is·.also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section Ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TN\V. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. Ifthe JD 
covers a tributary with adjacent wetlands, complete Section lli.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section lli.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TN\Vs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
0 Tributary flows through jjMJ:I\~i tributaries before entering 1NW. 

Project waters are river miles from 1NW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

3 Supporting documentation is presented in Section III.F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 



apply): 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: _ feet 
Average side slopes: il/);1!1l:lt~-

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., higbly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: f!:~il!i'! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: lJ~!ll!lll~ 
Estimate average number of flow events in review area/year: mJ91!i!f!rli!i 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: jjjJ!ifi~~!j. Characteristics: 

Subsurface flow: m~Iilli'!. Explain fmdings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWJ\1.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

l!!lJ High Tide Line indicated by: l!!lJ 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: f~~!li. Explain: 

Surface flow is: fisl!lm1 
Characteristics: 

Subsurface flow: ~iH.~~~· Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by bcmlibarrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the jj(~R!il!li1~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any)_ 
All wetland( s) being considered in the cumulative analysis: ~ij:~iQ:~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? IY IN) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insUbstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in theRapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyclc support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
jg TNWs: linear feet width (ft). Or. acres. 
:!!1 Wetlands adjacent to TNWs: acres. 

that flow directly or indirectly into TNW s. 
~~~~i~!i[~[j Tributaries of1NWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section Ili.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
jg Tributary waters: 145 linear feet 4 width (ft). 
lti! Other non-wetland waters: acres. 

Identi:fY type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
&lii) Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
f!ll Tributary waters: linear feet width (ft). 
Hilil Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
t1!§l Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Eill: Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

m! Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
1illJI Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
f!!m Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
!lli{ Demonstrate that water meets the criteria for one of the categories presented above (1 M6), or 
mfl Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

IJ which are or could be used by interstate_or foreign travelers for recreational or other purposes. 
1m from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Jm which are or could be used for industrial purposes by industries in interstate commerce. 
mJ Interstate isolated waters. Explain: 
f!ll Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
f!ll Tributary waters: linear feet width (ft). 
ill Other non-wetland waters: acres. 

Identify type(s) of waters: 
f!ll Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
tu Prior to asserting or declining C\V A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
IIQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
0 Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
Waters do not meet the '"Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
.MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
iJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Jml Lakes/ponds: acres. 
fi Other non-wetland waters: acres. List type of aquatic resource: 
_liml Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
JID1 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
mf Lakes/ponds: acres. 
Iilli: Other non-wetland waters: acres. List type of aquatic resource: 
mln Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
® Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
i:m Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[ZI Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

mJ Data sheets prepared by tl1e Corps: 
mi{ Corps navigable waters' study: 
II U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

Iilli U.S. Geological Survey map(s). Cite scale & quad name:NC-Shingle Hollow. 
m:l USDA Natural Resources Conservation Service Soil Survey. Citation: 
Jml National wetlands inventory map(s). Cite name: 
li!ill State/Local wetland inventory map(s): 
li!ill FEMAIF!RM maps: 
BE.i 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
ll!J Photographs: D Aerial (Name & Date): 

or D Other (Naroe & Date): 
llllif Previous determination(s). File no. and date of response letter: 
li!ill Applicable/supporting case law: 
J.m_ Applicable/supporting scientific literature: 
e!! Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instmctions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:C fGrtw- fG- ,4 ~o;'/- fJIJI.f?'C) frc;"Cf!S Nee/ 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:North Carolina County/parish/borough: Iredell City: Charlotte 
Center coordinates of site (!at/long in degree decimal format): Lat. 035.355603' N, Long. 080.470670' W. 

Universal Transverse Mercator: 
Name of nearest waterbody: UT to Back Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Yadin/Pee-Dee River Basin 
Name of watershed or Hydrologic Unit Code (HUC): 03040102 (03040102050020) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
[] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 
[J Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There A.fe;:QO "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [ Requiredj 

0 Waters subject to the ebb and flow of the tide. 
[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There :PiCk:Li_St "waters of the U.S" within Clean Water Act (CW A) jurisdiction (as defined by 33 CFR part 328) in the review area. [Requiredj 

I. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
III Wetlands adjacent to TNWs 
[8:] Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
[IT Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
[IT Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
[J Impoundments of jurisdictional waters 
[IT Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 190 (CH 500)linear feet: 8width (ft) and/or 0.035 acres. 
Wetlands: 0 .. 165 acres. 

c. Limits (boundaries) of jurisdiction based on: J98'7-Jlelifiea,flQn~anuiii 
Elevation of established OHWM (if known): 

2. NonRregulated waters/wetlands (check if applicable):3 

[] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes ofthis form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

I. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jUrisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section UI.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section lii.C below. 

1. Characteristics of non-TNW"s that flow directly or indirectly into T~W 

(i) General Area Conditions: 
Watershed size: 1970acres 
Drainage area: 415.37 ·:~Cf.es 
Average annual rainfall: 44.5 inches 
Average annual snovvfall: 7.25 inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
[2:1 Tributary flows through 7 tributaries before entering TNW. 

Project waters are 30:(~.t~W-Qfe) river miles from TNW. 
Project waters are r,(i)~JC:$~) river miles from RPW. 
Project waters are 3!~(~r :m.ol-'e) aerial (straight) miles from TNW. 
Project waters are l .(or·Jess) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: UT's to Back Creek, Back Creek to Sills Creek, Sills Creek to Second Creek, Second Creek 

to South Yadkin River, South Yadkin River to Yadkin River, Yadkin River to Pee Dee River. 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary stream order, if known: first. 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 1ZJ Natural 

0 Artificial (man-made). Explain: 
[ZJ Manipulated (man-altered). Explain: active cow pasture. 

Tributary properties with respect to top of bank (estimate): 
Average width: 8 feet 
Average depth: 3 feet 
Average side slopes: 2:1. 

Primary tributary substrate composition (check all that apply): 
IZJ Silts IZJ Sands 
D Cobbles D Gravel 
[ZJ Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/poo_l.~~tnplexes. Explain: few. 
Tributary geometry: J\'le~_nder~g 
Tributary gradient (approximate average slope): 2% 

(c) Flow: 
Tributary provides for: $C.a:s9.D.ii~flo:w 

0 Concrete 
1ZJ Muck 

Explain: unstable banks, active cow pastures. 

Estimate average number of flow events in review area/year: Z.9 (tif:gfeater) 
Describe flow regime: 

Other infom1ation on duration and volume: 

Surface flow is: JJ'iSerete an~fcoli.fihe.d. Characteristics: 

Subsurface flow: U:ii.knOwD,. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
IZJ Bed and banks 
IZJ OHWM6 (check all indicators that apply): 

[ZJ clear, natural line impressed on the bank [ZJ the presence oflitter and debris 
[ZJ changes in the character of soil D destruction of terrestrial vegetation 
D shelving [ZJ the presence of wrack line 
D vegetation matted down, bent, or absent [ZJ sediment sorting 
[ZJ leaf litter disturbed or washed away [ZJ scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

0 Discontinuous OHWJ\1. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWA jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

0 oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: water clean. 
Identity specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows undergrotmd, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
[8J Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
[gJ Aquatic/wildlife diversity. Explain fmdings: crayfish burrows observed along RPW. 

2. Characteristics of wetlands adjacent to non-TN\V that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size:O.l65acres 
Wetland type. Explain:herbaceous- Carex, Juncus, Polygonum. 
Wetland quality. Explain:Fair- In an active cow pasture. 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General fl?V:.R~latiot:tship with Non-TNW: 
Flow is: J~termitt~nt fl(tw. Explain: Wetland does not have saturation throughout growing season. 

Surface flow is: C.oitfiti~(l 
Characteristics: No apparent flow during growing season. 

Subsurface flow: J;rii.J<:il.~W'it· Explain findings: No flow observed. 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
[8J Not directly abutting 

[gJ Discrete wetland hydrologic connection. Explain: assumed subsurface connection. 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to~, 
Project wetlands are 30: ~9:~;~0:t:¢) river miles from TNVI. 
Project waters are .. ~,Q,~~r;~m»;~~) ae~~al(~tr~ight) miles from TNW. 
Flow is from: We~ll,ni.d:h>,li1ivigable waNr$. 
Estimate approximate location of wetland as within the $OO .. ye3.f·or:1irC:at¢~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: unlrnown. 
IdentifY specific pollutants, if kno"Wll: Wetland is in cow pasture. Bovine fecal material in wetlands and streams. Dead cow 

observed in wetland 10000. 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
[8J Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
[gJ Aquatic/wildlife diversity. Explain findings:crayfish, salamanders, macros, frogs. 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: 2 
Approximately ( 0.165 ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? CY /N) 

N 
Size (in acres) 
0.165 

Directly abuts? (Y/N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: aquatic life habitat, water quality. 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW". 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support do\Vtlstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TN\V? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
[]Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
t8f Tributaries ofTNWs where tributaries typically flow year-rmmd are jurisdictionaL Provide data and rationale indicating that 

tributary is perennial: flow observed during summer months. 
[] Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictionaL Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
l3l Tributary waters: 190 linear feet8width (ft). 
Q Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
LJ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
[] Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section Ill.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section HI. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.165acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
[] Demonstrate that impoundment was created from "waters of the U.S.," or 
[j Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
[] Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

D which are or could be used by interstate or foreign travelers for recreational or other purposes. 
[] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Cl which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or dec1ining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
[] Tributary waters: linear feet width (ft). 
[JJ Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
[] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

[JJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
[] Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
Iil Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
[JJ Lakes/ponds: acres. 
[] Other non-wetland waters: acres. List type of aquatic resource: 
[J Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (:ft). 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[BJ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:wetland sketch. 
181 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

[] Data sheets prepared by the Corps: 
EJ. Corps navigable waters' study: 
[] U.S. Geological Survey Hydrologic Atlas: 

[] USGS NHD data. 
[]USGS 8 and 12 digit HUC maps. 

1:81 U.S. Geological Survey map(s). Cite scale & quad name: 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: 
LJ National wetlands inventory map(s). Cite name: 
[] State/Local wetland inventory map(s): 
0 FEMAIFIRM maps: 
0· 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[] Photographs: []Aerial (Name & Date): 

or[] Other (Name & Date): 
D Previous determination(s). File no. and date of response letter: 
[] Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
[] Other information (please specify): 

B. ADDITIONAL CO:MJ.\IlENTS TO SUPPORT JD: site contains seventeen jurisdictional wetlands and five perennial rpws. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 10,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00500, Thomas Johnson, Lennar 
Carolinas, LLC 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located at 2695 Jim 
Johnson Rd., Concord, NC 28027 Coordinates: 35.45133, -80.75311 

State: NC County/parish/borough: Cabarrus City: Charlotte 
Center coordinates of site (lat/long in degree decimal fonnat): 
80.75311 

Latitude & Longitude in Decimal Degrees: 35.45133, w 

Universal Transverse Mercator: 
Name of nearest water body: UT to Rocky River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Upper Pee Dee 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Jiji Check if other sites (e.g., offsitc mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
.il Office (Desk) Determination. Date: 
lli!l Field Determination. Datc(s): Feb 18, 2104 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the U.S." withln Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

m. Waters subject to the ebb and flow of the tide. 
§} Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S.'' within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

ill 'JNW s, including territorial seas 
lif Wetlands adjacent to TNW s 

I·"··· Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
NonwRPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPW s that flow directly or indiredly into TNW s 

fiil Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into 1NWs 
Q!lJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
iJ Impoundments of jurisdictional waters 
E_ Isolated (interstate or intra..<;;tate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 80 linear feet: 12 width (:ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~!i[lil§j~~li~~l!i'ill.ii 
Elevation of established OHWM (if known): 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



2. Non-regulated waters/wetlands (check ifapplicable):3 

flm. Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section IJJ.A.l and Section m.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that t)rpically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section m.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section JJJ.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands,_or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section IU.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through f,~~~B~f tributaries before entering TNW. 

ProjeCt waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

3 Supporting documentation is presented in Section IILF. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West 



apply): 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: __ f~et 
Average side slopes: !l!]!l:J!!.W. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

D Concrete 
0Muck 

0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: li:f~Jlfmi 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: R~!lf~ 
Estimate average number of flow events in review area/year:~~~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~~~Jm~. Characteristics: 

Subsurface flow: i!!!il!l:l!lii!l Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted dovm, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

High Tide Line indicated by: Ill!! 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, ifknovm: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6 A natural or man~made discontinuity in the OH\:VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
71bid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

3. 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: /;ll;~lllll!l. Explain: 

Surface flow is: ~!!:JiOOJil!! 
Characteristics: 

Subsurface flow: Explain fmdings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

Characteristics of all _wetlan~s adja~ent to the tri~utary (i~ an];')m,., !<I"'" 
Ail wettand(s) bemg considered m the cumulauve analysis: m1eRI~!,~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size Cin acres) Directly abuts? (Y /N) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the 'tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the lNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section ill.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
llEll TNWs: linear feet width (ft). Or. acres. 
:'tflB Wetlands adjacent to TNWs: acres. 

that flow directly or indirectly into TNWs. 
l.lii~1i!!l11.ifi Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a hlue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

Tributaries of1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section ill.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
ll1li! Tributary waters: 80 linear feet 12 width (ft). 
mil Other non-wetland waters: acres. 

IdentifY type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
ffi Water body that is not a TNW or an RPW, but :flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
llli1} Tributary waters: linear feet width (ft). 
mJ4 Other non-wetland waters: acres. 

IdentifYtype(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
mf' Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

lillii Wetlands directly abutting an RPW where tributaries .typically :flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

fli Wetlands directly abutting an RPW where tributaries typically :flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. W_etlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
:liliilil Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictionaL 
Data supporting this conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
fillii Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
mD: Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
m.f Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y): 10 

m!l which are or could be used by interstate or foreign travelers for recreational or other purposes. 
II from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
ji which are or could be used for industrial purposes by industries in interstate commerce. 
Jim Interstate isolated waters. Explain: . 
I!ID: Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
mill Tributary waters: linear feet width (ft). 
fl: Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
iij Wetlands: acres. 

F, NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
111 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWAAct Jurisdiction Following 
Rapanos. 



filiil If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

i!l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
01H Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
I] Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~. Non-wetland waters (i.e., rivers, streams): linear feet width (ft). m Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
til Lakes/ponds: acres . 
.m1l Other non-wetland waters: acres. List type of aquatic resource: 
JM Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): m Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicantlconsultanl 

[g) Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. m Data sheets prepared by the Corps: m Corps navigable waters' study: 

mllf U.S. Geological Survey Hydrologic Atlas: 
0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

!iiiil U.S. Geological Survey map(s). Cite scale & quad narne:NC-Comelius. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: 
mit National wetlands inventory map(s). Cite name: 
!!iii State/Local wetland inventory map(s): m FEMA/FIRM maps: 
lli!J. 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
m Photographs: (g] Aerial (Name & Datc):UNK. 

or 0 Other (Name & Date): 
J1Z!f Previous determination(s). File no. and date of response letter: m Applicable/supporting case law: 
lillil Applicable/supporting scientific literature: 
1m Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April4, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00527, Michael D Honeycutt 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Rutherford 
Center coordinates of site (latllong in degree decimal format): 
81.935323W 

City: Rutherfordton 
Latitude & Longitude in Decimal Degrees: 35.203985 N,-

Universal Transverse Mercator: 
Name of nearest water body: Mckinney Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad, NC-SC 
1§1 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
l!iK Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
iJ Office (Desk) Determination. Date: 
l!!lll• Field Determination. Da!e(s): February 27, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

"navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defmed by 33 CFRpart 329) 
area. [ Requiredj 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Requiredj 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

mJ TNW s, including territorial seas m Wetlands adjacentto TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs m: Non-RPWs that flow directly or indirectly into 1NWs 
lif Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
l!lliil Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
IJB Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Iii Impoundments ofjurisdictional waters 
rnfil Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 180 linear feet: 6 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~!l)l\l!i~D.!IfJ!I!J!Ii1l\ 
Elevation of established OHWM (if known): 

2. _l'i_on-regulated waters/wetlands (check if applicable): 3 

mJ. Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows ycaHotmd or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section ill.F. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Maaipulatcd (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average Width: feet 
Average depth: feet 
Average side slopes: 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: riJ1iiJlil!!§l 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: ~~l!!lll[~ '1!!fl!!l.~i§~ 
Estimate average number of flow events in review area/year:~ 

Describe flow regime: 
Other infonnation on duration and volume: 

Surface flow is: i!~[lliJIJ,lli!. Characteristics: 

Subsurface flow: !:l!lllli!!i!!!. Explain findings: 
D Dye (or other) test performed: 

Tributary has (cheek all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that 

mJ High Tide Line indicated by: @ Mean High Water Mark indicated by: 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections Ill.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identity TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "'relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennjal) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section 111.0.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section IU.B.2 for any onsite 
wetlands, and Section Ili.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section lii.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TNW. 
D Tributary flows through Bill~~! tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TN\V5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flciw into tributary b, which then flows into 
TNW. 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in theRapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination -with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that bas no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination -with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
li!ii TNWs: linear feet width (ft), Or. acres. 
m1 Wetlands adjacent to 1NWs: acres. 

"mi!OOi~!!:lliiRPiWs that flow directly or indirectly into. TNWs. 
!P Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

~~~ Tributaries of1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
li!ii Tributary waters: linear feet width (ft). 
Di Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 

8See Footnote# 3. 



D Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fishfspawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow R~Iationship with Non-1NW: 
Flow is: !l!lii!if Explain: 

Surface flow is: mSI!1iim 
Characteristics: 

Subsurface flow: m1J"!lilf!IJ. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-1NW: 

(d) 

D Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributarY (if a~XL~**~ 
All wetland(s) being considered in the cumulative analysis: iRit1'm:~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

Size (in acres) 



fil]l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
(i] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
i} Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
@ill Non-wetland waters (i.e., rivers, strean1S): linear feet width (ft). 
fm Lakes/ponds: acres. 
fi!Hl Other non-wetland waters: acres. List type of aquatic resource: 
DE!: Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a fmding is required for jurisdiction (check all that apply): 
iJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
fiill Lakes/ponds: acres. 
Ji Other non-wetland waters: acres. List type of aquatic resource: 
II} Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~: Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant: 
~- Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
0 Office docs not concur with data sheets/delineation report. 

~ Data sheets prepared by the Corps: m Corps navigable waters' study: 
~ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Fingerville East. m· USDA Natural Resources Conservation Service Soil Survey. Citation: 
mill National wetlands inventory map(s). Cite name: 
~ State/Local wetland inventory map(s): 
m1J- FEMA/FIRM maps: 
Jif 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
1m Photographs: 0 Aerial (Name & Date): 

or lSI Other (Name & Date):UNK. 
~-~.::..... Previous determination(s). File no. and date of response letter: 
w Applicable/supporting case law: 
Jrnli: Applicable/supporting scientific literature: 
mli Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



Jml Water body that is not a TNW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant 
nexus with a 'INW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
ml]J Tributary waters: linear feet width (ft). 
flRi Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
fiTI \Vetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Jil Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

m Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
miJ Wetlands that do not directly abut an RPW, but when considered iii combination with the tributary to which they 

arc adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section JJLC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
g_ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
lilD Demonstrate that impoundment was created from "waters of the U.S.," or 
fj Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
II Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL¥): 10 

llrnl} which arc or could be used by interstate or foreign travelers for recreational or other purposes. 
@1: from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
l.!ml- which are or could be used for industrial purposes by industries in interstate commerce. 
I!! Interstate isolated waters. Explain: 
liiif Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
liiif Tributary waters: linear feet width (ft). 
fil Other non~wetland waters: acres. 

IdentifY type(s) of waters: 
lfi Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
DlJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

~To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



APPROVED JURJSDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngineers 

This form should be completed by following the instructions provided in Section IV ofthe JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 18, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00537, Stefan Haymond 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Swain City: Bryson City 
Center coordinates of site (!at/long in degree decimal format): 
83.494129 w 

Latitude & Longitude in Decimal Degrees: 35.365149 N, 

Universal Transverse Mercator: 
Name of nearest waterbody: UT to Davis Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) 
_m Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
i!§ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different m form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
!iEi] Office (Desk) Determination. Date: April18, 2014 
!OOJ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

!12!1 
!001 

"navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~ TNWs, including territorial seas 
M Wetlands adjacent to TNWs m Relatively permanent waters2 (RPWs) that flow directly or indirectly into 1NWs 
Ill Non-RPWs that flow directly or indirectly into TNWs 
tliDJ Wetlands directly abutting RPWs that flow directly or indirectly into TN\Vs m Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
1m Impoundments of jurisdictional waters 
liJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 300 linear feet: 2 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~!!l!!i!l~!!JJifti!lli!il;li!YI~ 
Elevation of established OHWivf (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

:mf Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section ill below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section IIJ.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections TII.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TN\V 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section TII.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TN\V. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section ID.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3·for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into 1NW. 
D Tributary flows throughjlj[~~~ tributaries before entering 1NW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from 1NW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

~Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~~mJ§i. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
D Cobbles 0 Gravel 

D Concrete 
0Muck 

0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: ilfJ~!lJI~l 
Tributary gradient (approximate average slope): % 

(c) Flow: 

~~~~~~ ::;::ee~~:~:i~~~~~~ events in reBew area/year: !1!~il'!~lf§~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~~[l!!~l!i!. Characteristics: 

Subsurface flow: mJII!J'f:I!J(j Explain findings: 
0 Dye (or test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

D water staining 0 abrupt change in 
plant community 

D other (list): 
D Discontinuous OHW1vL 7 Explain: 

If factors other than the OH\V1vf were used to determine lateral extent of CWAjurisdiction (check all that 

lliil! High Tide Line indicated by: J!ill]! 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
D physical markings; 
o· vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if lmovm: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



D Aquatic/wildlife diversity. Explain fmdings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !rii~1. Explain: 

Surface flow is: Jl1!t!J]!~~~ 
Characteristics: 

Subsurface flow: lfJJlill!llll Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from 1NW. 

Estimate approximate location of wetland as within the ~1!£<m!J.'l!mfloodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
0 Other environmentally-sensitive species. Explain fmdings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if a~~---~­
Ail wetland(s) being considered in the cumulative analysis:~~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify tl1e following: 

Directly abuts? CY /N) Size Cin acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 



nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support dm.vnstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
lii!ITNWs: linear feet width (ft). Or, acres. 
~Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
;~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: UT to Davis Creek exhibits indicators of ordinary high water marks 
(OHWM) including developed bed and bank, scour, presence of litter and debris, sediment sorting and 
deposition, leaf litter washed away. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
lii!l Tributary waters: 800 linear feet 2 width (ft). 
Iilli Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
e_ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Ill!! Tributary waters: linear feet width (ft). 
liliJ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ w_etlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Jill Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section Ili.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



II( Wetlands directly abutting an RPW where tributaries typicaily flow "seasonally." Provide data indicating that 
tributary is seasonal in Section JII.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictionaL 
Data supporting 1his conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
i} Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting 1his conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
{if Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Gfn Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT TNTERSTA TE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

ml which are or could be used by interstate or foreign travelers for recreational or other purposes. 
mi from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
fii.( which are or could be used for industrial purposes by industries in interstate commerce. 
Hi Interstate isolated waters. Explain: 
D.i!li Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
l!!l!!l Tributary waters: linear feet width (ft). 
~fill~· Other non-wetland waters: acres. 

identifY type(s) of waters: 
W) Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
.If If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
li[ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

EJ_ Waters do not meet the "'Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
it Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
tmlf Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~ Lakes/ponds: acres. 
Ui Other non-wetland waters: acres. List type of aquatic resource: 
1!!1 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
Ji Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
1!1 Lakes/ponds: acres. 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
lQ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



fllili1 Other nonMwetland waters: 
ttl Wetlands: acres. 

acres. List type of aquatic resource: 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): m: Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
lm_ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

fii!!I Data sheets prepared by the Corps: 
~ Corps navigable waters' study: 
t;i;( U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Alarka. 
~: USDA Natural Resources Conservation Service Soil Survey. Citation: Swain County, NC. 
ti] National wetlands inventory map(s). Cite name: 
!!!!! State/Local wetland inventory map(s): 
!!!!J FEMNFIRM maps: 
l]fJ 100-ycar Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) m Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
D!n Previous detennination(s). File no. and date of response Jetter: 
6iiil" Applicable/supporting case law: 
ti Applicable/supporting scientific literature: 
!iliJ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April14, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00539, Town of Highlands I Attn.: Bob 
Frye 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon City: Highlands 
Center coordinates of site (laUlong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.0559698 N, 
83.1946568 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Mill Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) m Check if map/cliagram of review area and/or potential jurisdictional areas is/are available upon request. 
I]Jif Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
l!!iJ Office (Desk) Determination. Date: April14. 2014 
mlll Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

1§51 

ffll 

"navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
area [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

fm TNWs, including territorial seas 
ffll Wetlands adjacent to 1NWs m Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs m Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into 1'NWs m: Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
1m Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
tlllil Impoundments of jurisdictional waters m Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 150 linear feet: 10-12 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: !l!llii:'lllliflitllJlti]ji~Jij[!!}l 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

[§ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically :flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section TII.A.l and Section m.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections ill.A.l and 2 and Section IJI.D.l.; otherwise, see Section III.B below. 

1. TNW 
ldentizy 1NW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictionaL If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section m.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section Ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section lll.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus· exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TNW. 
D Tributary flows through 1b~!IJUI'f tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identity flow route to TNW5
: 

Tributary stream order, iflmown: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man·made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



------------------------~----~--------- ---------------------

apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: It~~~~!~~· 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition!stabili1y [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: !t!lf!!lll!lJ!~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

~:~~~:~ ::~r:~~e~:~!~?~~! events in review area/year: !f~!~j~~~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: -~~\lli]~~~. Characteristics: 

Subsurface flow: ~Xm~. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

D other (list): 
0 Discontinuous OH\VM.7 Explain: 

Jffactors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

D High Tide Line indicated by: D Mean High Water Mark indicated by: 
0 oil or scum line along shore objects 
D fme shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

D survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
0 Fishlspawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain fmdings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or 11rrough a culvert), the agencies will look for indicators of flow above 
and below the break. 
71bid. 



0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: llll!llfjl. Explain: 

Surface flow is: ~Jll,!l!!l!~ 
Characteristics: 

Subsurface flow: rri!J!ii!ilim. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

D Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TN\V. 

of wetland as within the f~:!i~lm floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an.yl--·~~··-­
All wetland(s) being considered in the cumulative analysis: !J!~Ii.,1ji 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 



a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifccycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNW s. Explain fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
§) TNWs: linear feet width (ft). Or. acres. 
fil£1 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. m Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 
indicating that tributary is perennial: Mill Creek exhibits indicators of ordinary high water marks (OHWM) 
including developed bed and bank, scour, presence of litter and debris, presence of aquatic life, destruction 
of terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. Mill Creek is depicted as 
a solid blue line on the USGS 7.5 minute quadrangle map Highlands and the most current Natural 
Resource Conservation Service Soil Survey for Macon County. Perennial flow has been observed by Corps 
representatives during numerous visits to the Highlands, North Carolina vicinity. 

Tributaries ofTN\V where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l!<iJ Tributary waters: 150 linear feet 10-12 width (ft). 
1!1 Other non~wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly info TNWs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TN\V is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
1m Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
!ffi!} Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

fJJll Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary is perennial in Section UI.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section lll.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. _Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
fm_ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN\Vs. 
l!i Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

_As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
ijil Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one. of the categories presented above (1-6), or 
liJ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y): 10 

BOO. which are or could be used by interstate or foreign travelers for recreational or other purposes. 
giD] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Jill. which are or could be used for industrial purposes·by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
fii Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Jl!il Tributary waters: linear feet width (ft). 
:fiB Other non-wetland waters: acres. 

IdentifYtype(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Jllil] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
I] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MER). m Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

ail Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBRfaetors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
fl!: Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Ia; Lakes/ponds: acres. 
ia Other non-wetland waters: acres. List type of aquatic resource: 
1!1. Wetlands: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
fOOl Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
mill Lakes/ponds: acres. 
mf Other non-wetland waters: acres. List type of aquatic resource: 
lill!l Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
mil Maps, plans, plots or plat submitted by or on behalf of the applieanVconsultant: 
lim Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

mfl1 Data sheets prepared by the Corps: 
~ Corps navigable waters' study: 
Jill U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

llii!l U.S. Geological Survey map(s). Cite scale & quad name: Highlands. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC. 
I!Il{J' National wetlands inventory map(s). Cite name: 
Jill State/Local wetland inventory map(s): 
lil!] FEMA/FIRM maps: 
fW 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
Jill Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
fJH!I: Previous determination(s). File no. and date of response letter: 
lil!] Applicable/supporting case law: 
~ Applicable/supporting scientific literature: 
(iE" Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April14, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00540, Marvin and Rita Hirsh 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Cherokee City: Ranger Community 
Center coordinates of site (lat/long in degree decimal format): 
84.128417W 

Latitude & Longitude in Decimal Degrees: 35.020054 N, 

Universal Transverse Mercator: 
N arne of nearest waterbody: N ottely River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nottely River 
Name of watershed or Hydrologic Unit Code (HUC): Hiwassee (06020002) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
IITillll Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
lil!J Office (Desk) Determination. Date: Aprill4, 2014 
l!iillJ' Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There~~~&!'~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

[ffilf Waters subject to the ebb and flow of the tide. 
~ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

Tbere "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~ TNW s, including territorial seas 
l!iillJ Wetlands adjacent to TNWs 
~ Relatively pennanent waters2 (RPWs) that flow directly or indirectly into TNWs 
lillJ Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
fm Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
E)~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Wf Impoundments of jurisdictional waters 
~ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 200 linear feet: 75 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: llil!~1rmlll:~l~~~iiJ!IJ~j 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

mf Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing t11e appropriate sections in Section ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TN\V and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN\Vs. If the aquatic resource is a TN\V, 
complete Section lii.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section lll.B below. 

L TNW 
IdentifY TNW: Nottely River. 
Summarize rationale supporting determination: Very large watershed, waterway can, does, and has historically 

supported small non-motorized boat navigation. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent'': 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section lll.D.2.1fthe aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section Ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section Ili.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows tlnough i!il!!lllil:ll:slJ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average v.ridth: feet 
Average depth: feet 
Average side slopes: J!l!illiJ!il!l-

Primary tributary substrate composition (check all that apply): 
0 Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ~liiilmliJ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: J!!jl•~~lii 
Estimate average number of :flow events in review area/year: itllif!JJ!m~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: f:~ll!!!ifil!~. Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators thatapply): 

0 clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining 0 abrupt change in 
plant community 

D other (list): 
0 Discontinuous OHVIM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

mm· High Tide Line indicated by: liill 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g .• water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn area-;. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Jbid. 



0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
W ctland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: ,~1!1Jjg 
Characteristics: 

Subsurface flow: fJ~~JMf. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the J!:iitm!illifloodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on swface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: . 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if a'!Yl_~~---­
All wetland(s) being considered in the cumulative analysis: mtlZI!~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? (YJN) Size (in acres) Directly abuts? CY /Nl 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 



nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the INW? · 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section lU.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
jgl TNWs: 200 linear feet 75 width (ft). Or. acres. 
Jm Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
lm_ Tributaries of'INWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
arc jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
fl!ll Tributary waters: linear feet width (ft). 
Dim Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
Jm Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a 'INW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
fl!ll Tributary waters: linear feet width (ft). 
fiiJ Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TN\Vs. 
ttl Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

l.lliJl Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

8See Footnote# 3. 



II Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section lli.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN\V are jurisidictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
JiliJ Wetlands adjacent to such waters, and have when considered in combination With the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. m Demonstrate that impoundment was created from "waters of the U.S.," or 
fm Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
llft Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y):10 

m which are or could be used by interstate or foreign travelers for recreational or other purposes. m from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
@!. Interstate isolated w~te~s. Explain: . 
MJ Other factors. Explam. . 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
ll!!lf Tributary waters: linear feet width (ft). 
Bm: Other non-wetland waters: acres. 

IdentifY type( s) of waters: 
EiliJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

Di!J Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
If Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Ill Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:rvt:BR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
I!!Elt Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
(!§ Lakes/ponds: acres. 
Ill Other non-wetland waters: acres. List type of aquatic resource: 
ll!!lf Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
&001 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
mJ Lakes/ponds: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
111 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



~ill:] Other non-wetland waters: acres. List type of aquatic resource: 
Illi:] Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~< Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
1§1 Data sheets prepared/submitted by or on behalf of the applicant} consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

I1ZiJ Data sheets prepared by the Corps: 
flliil Corps navigable waters' study: 
llli! U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Persimmon Creek. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Cherokee County, NC. 
ill: National wetlands inventory map(s). Cite name: 

~.'.'.'.· State/Local wetland inventorymap(s): 
"" FEMAIFIRM maps: 
ffi£1 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
ml] Photographs: D Aerial (Name & Date): 

or 0 Other (Name & Date): 
fm Previous determination(s). File no. and date of response letter: 
fiiDl Applicable/supporting case law: 
JBi Applicable/supporting scientific literature: 
llli! Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April22, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, David Stillwell Bank Stabilization, SAW-2014-00548 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The proposed project site is located at 8034 Tusquittee Road 
in Hayesville, Clay County, North Carolina. 

State: North Carolina County/parish/borough: Clay City: Hayesville 
Center coordinates of site (lat/long in degree decimal format): Lat. 35.087071, Long. -83.718245 

Universal Transverse Mercator: 
Name of nearest waterbody: Tusquittee Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hiwassee River 
Name of watershed or Hydrologic Unit Code (HUC): Hiwassee. Georgia, North Carolina, Tennessee., 6020002 
D Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
D Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different 

JDform: 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[ZI Office (Desk) Determination. Date: April22, 2014 
D Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There iiiiJ:Y "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defmed by 33 CFR part 329) in the 
review area. [Requiredj 

D Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
[S] Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non~RPWs that flow directly or indirectly into 1N\Vs 
D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non~RPWs that flow directly or indirectly into 1NWs 
D Impoundments of jurisdictional waters 
D Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 300 linear feet, 6 wide, and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: mli!!l~!l:lf!'i!!J>'!ii!!91 
Elevation of established OHWJ\.1 (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
1 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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SECTION III: CWA ANALYSIS 

A- TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections m.A.l and 2 
and Section III.D.l.; otherwise, see Section UI.B below. 

L TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

R CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding· is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TN\V. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section lll.B.2 for any onsite wetlands, and Section m.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section m.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: ;rli!l~ 
Drainage area: :tf_i~~l 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
0 Tributary flows through lil1lf'l:i tributaries before entering lNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (strillght) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, iflmown: 

(b) General Tributarv Characteristics (check all that apply): 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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Tributary is: 0 Natural 
0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: !f~.[~i~ii~-

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., higbly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: jljjfil!ifjii~j 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~~Jal\i 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: ~Jlli!lijfaj 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: !f!~j!~!~. Characteristics: 

Subsurface flow: (!t~~~!JI~!I Explain findings: 
0 Dye (or test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 
D water staining 
0 other (list): 

D Discontinuous OHWM.7 Explain: 

D the presence of litter and debris 
D destruction of terrestrial vegetation 
0 the presence of wrack line 
D sediment sorting 
D scour 
D multiple observed or predicted flow events 
0 abrupt change in plant community 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
0 Higb Tide Line indicated by: 0 Mean High Water Mark indicated by: 

0 oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

(iv) 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality"; general watershed characteristics, etc.). 
Explain: 

Identify specific pollutants, if known: 

Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 

6
A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 

the OHWM has been removed by development or agricultural practices). Where there is a break in the OH\VM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
W ctland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !!liii!iliil'!. Explain: 

Surface flow is: \t:ilili!!lim"! 
Characteristics: 

Subsurface flow: llijj~jl,1jf{~. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by benn/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the~~~~~~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed specieS. Explain findings: 
D FishJspawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if anr) 
All wetland( s) being considered in the cumulative analysis: 1;-qi~ 
Approximately acres in total arc being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y/N) Size (in acres) Directly abuts? CY/N) Size Cin acres) 

Summarize overall biological, chemical and physical functions being performed: 
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C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functioris performed 
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet, wide, Or acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating 
that tributary is perennial: Tusquittee Creek exhibits indicators of ordinary high water marks (OHWM) including 
developed bed and bank, scour, presence of litter and debris, presence of aquatic life, destruction ofterrestrial 
vegetation, sediment sorting and deposition, leaf litter washed away. Tusquittee Creek is depicted as a solid blue line 
on the USGS 7.5 minute quadrangle map Shooting Creek and the most current Natural Resource Conservation Service 
Soil Survey for Clay County. Perennial flow has been observed by Corps representatives during numerous visits to the 
Haysville, North Carolina vicinity. 

D Tributaries of1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 300 linear feet 6 wide. 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

1NW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

8See Footnote# 3. 
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Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet, wide. 
D Other non~wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale indicating that 
tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is directly abutting an RPW: 

0 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN\Vs. 
D Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL Data supporting this 
conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet, wide. 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

9 To complete the analysis refer to the key in Section IIJ.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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0 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review are~ where the sole potential basis of jurisdiction is the :MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, wide. 
0 Lakes/ponds: acres. 
D Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet, vvide. 
0 Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
IS1 Maps, plans, plots or plat submitted by or on behalf of the applicant} consultant: 
0 Data sheets prepared/submitted by or on behalf of the applicant' consultant. 

D Office concurs vvith data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
D U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

12:1 U.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-SHOOTING CREEK 
IS1 USDA Natural Resources Conservation Service Soil Survey. Citation: Clay County, NC 
0 National wetlands inventory map(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
D Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPilOYEP JURISDICTIONAL DETERl\IlNATION FORM 
U.S.Army Corps ofEnghteers 

Tl)is forn1 sll()tdd be cotriph~ted by tblhJ\vlng, tltejnstrvctions J?r()\,ided inScftl611 lV <>f the JD F6rm. l!lstmctional (Juic;Jehook. 

SECTION l: BACKGROUND lNFORl\lATION . lJ ) 4 
:: ::T:::::;::::~;~::::::::::~::::;;·:~:~ ~ii~~;~ ~'d(- l:P/ 
C; PROJECT LQCAJJQNAND BACKCROQNJ)INFORl\JA'ti()N:TlPNo.I30~$I l4Y.; IlridgeNo. 135 on SRl2l5 over Shaw 

Creek 
S(ate: NC County/parish/borough: Hend¢rson City: Hendersonville 
Cetlter c()()rdiluttes qfsite(hit/Jong in ticgrc(} d¢ci91.al forn1at): · ~at. ~5.32769°N, Lot1g. ~8Z.52006° \V. 

Universal .. Transvcrse.Mercatot: 
Na1i1C ofJ~earest\vatetb9ciY: Shaw Creek(f)WR Class:·WS~IV) 

Name ofnearest TraditionalNavi~ablc. \yatcr('TN\V)into which the (lguatic resource flows.: Frellch Broad River 
Name ofwatershed orHydrologicUnit Code{HUC): •06010105030010 
l?J Check if rnap/di<}gram. of revie\\' areaand/orpotenti~ljmisdictimml ar~~s.· is/are availableuponrcqucst. 
Dffi1 Check if other sites (e.g:, offsile mitigation sites, disposal sites~ c;tc, .. ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORl\lED FORSITEEVALUATION (CJ1ECKALLTHATf-PPLY): 
~ o_mcc(l)~sk~De.termination, D;~te: F~brqury 19,2(}14 I U( ti-c~ ~\ \ ) If 
ffii) Fteld Determmatlon. Date{s): 

SECTION li: SUi\ll\lARY OF FINDINGS 
A. RHA SECTIONJ 0 OETERi\IINATION OF JURISDICTION. 

t11cre ~~~;,ijg ···•navigahlewaters oftJle U.S.'' within I{ivers and Harbors Act (RHA)jurisdlctiori (rtsd¢fined by33 Cf'Rpm:t329)itf the 
rev~ewarea. [Require>dj 

(2l W~t(ers ~tii.~ie(;tto thceiJb andflo\\'oftl~etidc. 
J2a Waters are presently used, or have b<:en used in the pust; or may be susceptible for use to transport interstate or foreign commerce; 

Bxpfaitl: 

R CWA SF;C1'ION404 OETE!l.i\IJNATIONOFJHRIS1HCTION, 

ThGre }:\,r;~ •;waiers of the {}}:)."within Ckan Water Act (CWA)jurisdiction.(as ddined by33 CFR partJ28) in the review area. [Required] 

1. \Vate1·s of the U.S. 
a. Indicate pn~~enceofwater~Q(!J;S, in reYicw ar~a (ch~ckalt tlm(npply): 1 

lW] TNWs. including.territorial seas 
ffia Wetlands adjacentto TNWs 
~ Relativclype!mllt~ent\Vaters2 {R?\Ys)th~t no~v dit~ctlyor indirectly itll{) TNWs 
l2l.l Non .. RPWs thattlow directly pr indirectlyinto TN\Vs 
~ \Yelland~ ~ire~tl}' abutting RPW$ tl\at. tlow directly or indirectly into 'f1"iWs 
I¥J Wetlands adjacent to but not directiyabutting RPWsthnt flow directly orindiredlyintoTN\Vs 
1121 Wetlands adjacent to non~RP\Vs that flow directly or indirectly into TNWs 
fiEf fnipotmdmentspfjudsdktional \\'atets 
{§U lsolated(~illerstateor intrastate)w~krs, including isolated wetlands 

b~ Iclentify(esti mate) size of \\'att~rs oft he U.S. in the. re\•iew area: 
Non-\Yetlan<:l wa,ter&: 2()0 linc<tr feet: width (ft) and/or acres. 
Wetlands: acres, 

c. Limits.(boundaries) ofJu~is(li~tion b~seo ()n; ~~fiJili,i#~~;l!)f·'~QH~,~~j~ 
Elevation ofestabfishedOHW?vl (if known): 

2. ~9n-regtilated watei·s/\rethillds(theck•iOwpUcable):3 

1£1 ·P()tcntially jurisdi~tional waters and/or wetlands were assessed withhr the review area and determined to be notjurisdictional. 
Bxplaitl: 

1 B?xcs. die~kcd bt!lowshall.hesupported by completing the appropriate s~ctions iitSce(ion III bdo\\'; 
2 For purposes ofthis fonn, an RPW is defined asatri~utary that is nqta l,'NW and that lypic;~Hy nows year~round O{' has continuous Howat least''seasonally" 
(e;g,, typi<:allyJ months). 
~·supporting doctmtentation is presented in.Settion·ucr, 



SECTION Uh CWA ANALYSIS 

A. TN\Vs AND \VETL;\NDS AI)JACENT: TOTN\Vs 

The agcitdes will.asserf]ttris<lictiQil ove•· tN\Vs .:lnd 'Y¢tlnn~s adJac~nftq .tN\V$;.lflh~nquatic resourc~is 11TNW, comt>l~h~ 
Scction.HLA;l· :rndSert.ion HI.[) ••. OJt}y;Jft)1~aql]nticrcs()urce i~JtweUand ndj~centtoa Tl"·ny, conmleteScctiQris HI.A,t and 2 
and Section IIT.DJ .; othenvisc, see Sedion lU.U bei01Y. 

I. TN\V 
Identit),·TN\V: 

St1mmarize ·rationale supportiitg determinatioil: 

2. \Vetl~nd:.cljncent to TNW 
Summarize rationale supporting conclusion that wetland is "~djacent": 

B. CHARACTEIUSTICS OF TlllBliTARY(1'HAT lS ~QT ATI\"V)AND ITS AJ)JAC£NT\VE'l.'LAN1JS (lFANY): 

Tflrs .. settion .slif1l.nhtdzes infonnatioit regatding cbaract¢tistics of the tfibutnt)'}tlld it$ adjncet,l w~tlrtnds, ifany, and H he~ps 
determine whetlwr or IHlt the standards f(}rjudsdictionestablished ltlld~t R11par1os have been 1net. 

The a~encieswUI assert jurisdiction over non;<IJ~YiJ,!able tributaries pfTNWs where the tribtlt:ldes are"t·elati\~eJy pcdnanent 
waters'' (RP'V~);t~.tributnries that. typi~~llly 9owye~··-rpun(i or have.continuousflow atleastseasonally (e.g.,typically 3 
months) .. Awl'tland HuttdirecUy abuts an RP\V isals~jurisdietionnJ.Ifthe aquatic, rcsot,rrce is not a 'f~\V, buthasyear-'round 
{perennJal)flo~v~sldp tQSection IlLD.2~ lfthcnqua(ic respJ•rceisa wetl;tn<l d~re,ctly abutting n tributary with pen~l1tlial.flo~y, 
skiiJ to Sectioll III.DA. 

A Wetlatid tlfaf is adjacentto but that does not dir:cHy abut an RP\V requil'es a significaltt oexus tValuation. Corps districts and 
EPA regions.will include> in the record any twailabfeinfonnation that document$·the: existence ofn significant nexus. b~twc~•t ~ 
relati,·elj' t>erinaneJI(tributary thati~ nl)t peremiial (ri rnl its adjace:JH wetla11ds if<l[IY) 011~ tt tr~ditiof1al riavigablc Wl\ter, ~\'ell 
thot1gh a sigitificant tlexus finding is notrequited as a rtHttter of law. · 

If the "'aterbody-' i~ not "n RP\V, ol' awetliut<i directly abutting n11 RP\V, a J]) wm t'equh-e additional dahdo detennine if the 
waterbody has a significant nexus with nTN\Y. lf the trib~tarrhas adjacent wdlan<Js,thc si~nificnnt nextt!i ev~I~JntiQn must 
~onsidcr the tributary ht c~mbhutti{Hl 'YHh aU ofits lltljaceJtt \Vcthmds• This sig•lifiqmt n~xus evaluation that combines, for 
nnnlyticnlpurposes,thetributary·~nd allofits adjacentwetlaudsis u~~dwhetbertherevi~w ttr~a identified iJlJheJD requt>~tjs 
the tdbut~n·)'• or its adjacent. \~dhmds,or both~Jfth¢JD .. crlv~rs :tJr.ibtdarxwith adjacent\V~tlands, C(lmpJeteSecti(}[l Ul.B~l for 
tlletdbtttary~Scction UI.R2 for any onsite wetlands,andScction ·IU.B.3 for aU wdlands ~uljncent to .. thattt"ibttt~ry,.bolb c;~usUe 
and offsjte.TI1c dctennina~il)n whethl'r as{gnificant nexus ~.xists i$ deterri1ined in Section I n.c l)c.fow. 

1. Cha••aderistics<ofnon-.'fNWs that flowdirectly.or lndin~cfly lntt:r TNW 

(i) 

(ii) 

Genetnl Area ContHtions: 
Water5hedsize: ' t 
Drainage area: 
Average annual r~intatl: 
Avcragy p.r}riQtll sn()wfatl: 

--~ 

inches 
inches 

Physical Cha~aetcristics: 
(a) Relationship with TN\\'t 

D 'rributary'.flows dir~ctly i!~t?J:t-J~V, 
0 Tributary t1o\ystl1rough ~~£.~.(~!~~ tributaries before tiltering TN\\l; 

Proj¢ct w4tcts are river miles: front 1N\V; 
Project\,iater:.rare river tnilestrom RPW. 
Project wat~rs are a.erial ( stntight)mil~?ftoih TN\\(: 
Pfoject\\'at~rs are ·.·. ,, ,aeri~l ( $lrttight)nii les frorit R.PW. 
Project waters cross or serve as state bo~moaries. Explain: 

Identit~y.flo\\' route to TN\V\ 
Tributary $tream o.rder,·•ifknowu: 

-* Nt1t¢that the Instrt1dional GuidebookcotUains additional illformalim1 regarding swaies, ditches; washes, and erosional fcattltcs generally :and in the arid 
West 
~ Flow.rqutc c~fin ire dt:'scrih¢d by ldenti(ying, ¢~g., tribtHary <l·'·dHch tlo\\;s tlirovgh tliereview.atea,to flQ\Vinlo trihuta:ryb~ \\'ltkh then H6ws into TNW, 



(b) General Tributan' Characteristics (checkallthat applv): 
Tributary is: 0 Nt'ttural 

0 Artificial (matHt1ad9). Explain: 
D Jyfatlipulat~d (mt\11-artered), [)X:plah1: 

Tdbutm·y properties with respectto top ofbank (estimate): 
Average Width: feet 
Average depth: feet 
Average siC,ic sl()pes: ~!*Rt,i~~f· 

Primary tributary substrate composition (check all that apply): 
0 Silts D San(is 
0 Cobbles 0 Gravel 
[]Bedrock D Vegetatio1t Type/% coVer: 
0 Other. Explp.iil: 

Triputary COilditiqn/sttibiliW [e.g., highly eroding, sloilghing bmiks], 
Presence ofrun/rifile/pool complexes, Explain: 
i'rihutarygeometry:·g~s~~!!~ 
Tribtttary gradient (al}proxiiJmte ayetage $lope): % 

(c) Flo\v: 

D Col1cret¢ 
0 &luck 

Explaii1: 

Tributary provides for: PJ~1fPi~( 
Estimate average mnnber. of flow events in.revit~lv ar~a..tye<ir: I?J£!SJ+X~! 

Describe How regin1e: 
Other infonnation on duration and volume: 

Subsurface no\\': ~j£ijt1di$t• Explain tl11dings: 
0 Dye ( Qt other}h:st performed: 

Tributary has (check all that upply): 
0 Bed ~1nd bailks 
0 6I-:I\VM6 (checkall itidicatorsthat appl>;): 

D <:lear, natuntl)ineimprcssedpn the bank 
D changes itt the ch!!r<l(:tet ofsoil 
0 shelving 
0 vegetation nmtted doWn, bent, or ll9sent 
0 leiiflitterdisturbcdorwashed away 
0 s~<Hmcnt d~positiol1 
0 'vaterstairihig 
0 othcr(list}: 

0 {)iscontinuous OHWM3 Explain: 

0 ihe presence oflitter~1nddehris 
0 destruction ofterrcstrial vegetation 
0 the presem::e ofwrackline 
0 sedi111ent sorting 
0 scour 
0 _ n1ttltiplc observed <Jr pn;dictedJlow events 
0 abrupt change in plant commultity 

If factors otherthmi the dH\VM '''ere used to ileterminelateral extcntot CWAjurisdiction (check all that <Ipply): 
llil . • High Tide Line iqdic;ated by: . EiJ Mean High Watcrivlark inQicatt;d by: 

· 0 o.H oJ scum line along shore objects . 0 sun·ey to aVai lahfe dattun; 
0 fine shell or debris deposits (t"QreshoN) D physicul m;1rkings; 
0 physi<:aLnlarkingslchar,tcteristics 0 vcgetationlii)c~/changcs ill Vegetation types, 
0 tidal gauges 
D other(list): 

(iii) Chemicai.Chat·actcdstics: 
Characterize tributary (¢:g, •. W(lter t(}I()I' is clear, discolor¢d,. oily Him~ \Vilkr quality; gcn.cral \vatcr~hed c;baraderistks~ etc.). 

Explain: · 
ldcntiJ)~ sp~:citkpollutants,.if k11()Wt1: 

6Anatura! or null}-made disJ:Qntinuity in the OHWM docs not neccss~rily seve-r jurisdiction( e.g., .'vhere the. stream temporarily flows undcrgrp1.1Ild, or Where 
the 01·1\YM has been removed by development ()ragricultnra! practices), Where ~here is a breakirrtheQHWM thatis unrclate<,llo the waterbody's tlow 
regime (e.g., flow on~r a rock outcrop or through a culvert), the agencies will look torindicators oftlow above and below the break. 
7lbid. 



(iv) Hi(}logicnl C:hnhtctcristicsi Clu1nnel supports (cheek aU thafat>ply): 
0 Riparhm ~orridor• Characteris.tics(type,aver~g¢width): 
0 W.:tland fringe; Churacteris.ti¢s: 
0 Habitat for: 

D Fedetall}' ~i~~e<l sped~$. J2xpJitin findings: 
0 ·Fish/spawn areas, Explain tin dings: . 
O·bther environmentally-sensitive species,. Bxplaintlndings: 
O.f\qliatiC/\vHolifc·diy~rsity, E:~p1aintiridit1g~; 

2. Chi~racJt;ristk~ ()fw~thln~ls adjacent (o no.n-:-TN\V th:t~ f1owdirectlyor indirertly intoTN\V 

(i) Physicnl Characteristics: 

(ii) 

(a) Ge1leraLWetland·Characreristics: 
Properties: 

Wetland size: acres 
\\fdla~ltltype .. ··Explain: 
WctlandqHality. Expiain: 

Prqjtx:f Wet lrmds cross ol"s¢rve as state b()JllidarieS; Expla}h: 

(b) General ~~~~~·J~~~ationship with Non-TNW: 
Flow.is:·Rhl~~~isl Explain: 

SUrface tlo\v is: Pi~k'Ei~( 
Characteristics: 

Subsurface l1o\v: ~!£R'!!!~l Ext>l.ain Hndings: 
0 0)'e (or other}test perlbnned: 

(c) \VetiaildAdiacencv Detcn1thu1tio1l with No1hTN\V: 
0 [)iredly <lbuttirtg 

(d) 

D Nordireetlyabutting 
0 Discrete w~tland hydrqlogic.conn~:ctioil. Expl<:dn: 
0 Ecologica!corlnettiott Ext?lai11: 
0 Sel}aratedby berm/barrier. Expla.in; 

Prtlxirnity (Relationship)tt}~W 
Project wetlands ar~ . . j~triver milesfrqm 'fNW. 
Pro}ect ~\'atersarc · ·· J tieritd (straight) tniles from TN\\( 
Flow is from: : .............. ·. .. . . . . ... . ...... . 
Estimate· appt()xinlat¢•1ocation of,vct1a11d••·as \VitJtin•·the pJ~,K'~~§l.nqodplMn; 

Chemjcnl Charath:ris(ks; 
Chttracteiize wdland systeh1 (e:g" \vater color is dear, b!'<:hvn~ oil filn1 on surt~ce; \\'ater qtiality; gel1eral \\'tlterslted 

characteristics; ~tc;), Ewlain: 
IdeiititY sp~(?iflc p6}hlhllll$~ifknQ\\'ri: 

(iii).Hiologirnl Characteristics~ · Wethmd supJ)o.rt$ (ehedi. aU th~t apply): 
0 R.iparianbuftct. Characteristks{type1 ~\vemge width): 
0 Vegetation type/percent <;over. Explain: 
0 llabitat for: 

0 FederallyList~d species. Explain fimlings: 
0 Fisllfspa\\;n areas; Exp.htin findjng,$: 
0 ()thcr cnvironmentally•sensitive species. Explain findings: 
0 Aquatkhvitdlife d iyersity. Explain findings: 

3; Clntradc•'istil's of aU ,ye{lands adjnt~ntJo the. fributaty (ifanr) 
;\ll w~Hand(s) beii)g c;onsidered irt the <:nmulatiyl!(lnalysis: ~I~RifJ.!~t 
Approximately ( )acres in total are being considered in the cumulative analysis. 



I;-oreach \Vctland~ specify lhefollO\ving: 

Diredlvabuts'? (YIN> Size W1 acres) Diredh' abuts? (YIN) Size (ih acres) 

Summarize overall biologkal, chetnical aitd physkal fiutctionshcing perforined: 

C. SIGNIFICANT NEXUS DETERMINATION 

Asignifi~anlncxus amHysis will assess the flow charncte:ristics;lnd fun(:tioos of the tribtttaryitselfnnd the futlttionsperformed 
b;r an~ wetlands adjaccn.t.to.thc tdbutflry.to detcrmJn~ if(hey significantlyaffcctJhc.chemical, physicn.t, and. biological. integrity 
of a TN,V. For each of the following sihmtions, a significant nexus. exists ifthe .. tributary, in combination with nil of its adjacent 
\vetl:mds, hasn)pre than a speculative or insubstanti}llcffect or( the chemiCal, J)hyslcal and/pr biolo[{kalintegrity of a TNW. 
Considerations when (Waluad ng significant nexus include, but are not limited to the volume, d u rf1tiort, an.'l frequency of the flow 
of\Yatcr in tf1e tributary. arid its pro.ximity to aTNW, :md the functil)ns nm~formed by the tributary atHI aU its adjacent 
'vctlands. It is not appropriate to detenniue significant nexus based solei)' on~ny spe~ific threshold o{~istar1ce (e.g~ l)etweerta 
tributarym~d its adjacent wetland or. between a tributary and the TNW). Similarly,Jhe fact an adjacentweflan<t fies u•ithin or 
Otttside (}fa f1o(}dphtin is llOt solel)'det~nuiilatiy¢ ofsigl'aifi¢~ntlle:ws~ 

Draw c:o~mcctions between the features doettmented nncLthe effects on thc-TN\V} as identified in tit¢ R(lpcmos Guidnnce and 
discussed in the lnstructiomH Guiclcb(lol'". ,(7actot's to consider indttd.¢ifot• exantplc: 
• Does the tributary; in combination with. itsa(tiacentwetlands(ifanr). have.the capacity to carry pollutants o.rt1ood W<'tlers t() 

TN:Ws, or toreduci! I he ammmt ofppl{l.Jtants or fl()od waters reaching a TNW? 
• Does the tributar}', in con11Jination with its adjacem Wetluncls (iftitl}'), provide habitat rind li[ec)'desttpport ftincH<>ns t9r fish <1nd 

~ther species~ such as feed in~. nesting, spawning. orrearing young Ji.)r speeiestluH are.present in the TNW? 
• Poes the tributary, in combinatiorrwith its adjacent wetlands (if~my); have the capacity to transferuutdents and organic carbon! hat 

supp()it (loWt1stremn foodwebs? 
• Does the tributary, in coi'abination. \Vith its acUacent \\'etlands (ifany),.haV¢ other relationships to the physical, dlemicai1 or 

biological.integrity oftheTNW? 

Note:tlle:lb<n•c.list of coi1siderations is 1iot inclusi\•eand other functions obser\'.cd or knowrf.to occur sholtld be documented 
below: 

L Significant nexus. flndh1gs for nou-RP\\' that b~s noadJncent we.tl:mtls and flows dkectlyor indirectly into TN\Vs. Explain 
finding$ ofpresynce or absence ofsigt1i ficant J1t;:(l.IS bclow1 based owth~tritlutmy itsel t; then· g() to ~ection JU .D: 

2. Signjfkant Jtcxu~ findirlgs fot~ nori~}tP\Vand jtsadjacetin,;etlands, \\'here th.e non~ll,P\V llows directly.or· indirectly into 
TN\Vs. Explain findings of presence or absence of significant nexus belo\V; based on the tributary in combination with all of its 
adj<tcent wetlands, then go tti Sc.clion ll LIJ: 

3. Significant nexus findings for wetlands adjacent to. an RP\V btl t that do· not directly abut the RP\V. Explain findings of 
})res~nce or abseitce of sigt1ifica1lt ne;\us below~ based OJtlhc tributary h1 cooJbination With aU of it~ adjacent \\·eHarid$"l)}eligoJo 
Sectiott IlL 0: 

I); DETERi\llNATIONS OF .nJRISDIC1JONAL !<'IN DINGS. tHE: SUilJECT 'VATERSI\YETLANI>.S ARE (CHECK ALL 
TI:IATAPPLY): 

I. TN\Vs and Adjacent \Yetlands; Ch~ckitH tha~ ~pply ~ind provide size e::;Hmatcs in.rcvicw area: 
00 TN\Vs: lii1ear feet width (ft)~ Or~ acres, 
00 .Wetlands adjacent to TN\Vs: acres. 

2~ RP\Vs thatflow directly or indirectly intoTNWs; 
18]·TributariesofTNW$whcrc triblJtarics·typitaUyJlow yertr-rouhd are.Htrisdi(Otional. Provide <fata and rationale indicating that 

~:;.1'3f,lNSia~~ell-d~lincd :~ stream is shom1.~. a pe~nnia!Jtream on the [JSG$ topog~~hic 

ll1J Tributaries ofTr-JW where tributariesi?.\P.Wunuous• flQ\\' "s~t:t { i;,g., typi~ally thr<:e ll)Onths ~acb yoar)aJl! 
JurisdictionaL Data supporting this conclusion is provided at·Settion Ili.B. Providerationakinclkath~gthat tribuU1fy t1ows 
SCilSOIHlll )': 



Pr(}vidc cstil1Jt\t¢s tl)tj uri~?ictionw· \vatct~ i11 .thcre\'ie,v.·.!trea (clwckall.t.b<lt appfy): 
~ Tributary waters: 200 linear feet :width (t1). 
liJ Other uon~wetland waters: acres. 

ldertliiYt)'pc(s) of\v(lt~rs: 

3, NoJt;.;R.P\Vs8 thai flow dkedly or iltdiJ•ectly into TN\Vs. 
1!1 'V~terbodythat. is no(n TNW otan RPW; but tlo\vS din:c(l)' orindirectly intq a TN\\'. and it has a significant nexus with a 

TNW isJurisdictionaL Data supptlrtiltg t.his ~on elusion is provided at SectionJII.C. 

Provide estimates forjtirisdicti<}il~l wat¢rs within the.re\,iew <lre;(l (dtcck t"ln thatapply); 
[1fl Tribotary waters: linear teet width (ft}. 
JEll Other riotHvetiartd \va(ers: a~re~. 

ldcnlif)• t)'pe(s) ofwuJers; 

4. \VetlaHds directly abttttingim RP\Vthatflow directly oriJidireetly irtt{) 1f.NW~. 
@) Wctlan<fsdirectlj• abut RI:)W··and.thus arcjtlrisdi(:tional<tsadjacentw~Hands, 

[2J Wetlands directl>' abtltting<tn l{P\V where tributaries typicallyflowye~lr'"rO\IJld. Provid~ datal'tnd rationale 
inqicttHng that tributary i~ p~r~nnial in Se<:tion HI.D.2j abov~J; Providcrationaleindicatingthat wet lund is 
direcll)iabuttingan .RP\V: 

EEl W ctlands dir~dly abuttingmt RPW where tribti1aries typie~Hy t1ow "season all(' . Provide dataindicating that tributary is 
seasonal in Sectioil III.Band rntionalein S~ctionlU.D.2~ abpve. Providc.ratiqn(llein(jicatingthat wetland isdirectl)' 
abuUingan RPW: 

Provide acreage estimates forjurisdktional'\vctlm1dSiElthe review area: acres. 

5. \Vetl:mds adjac~!It to but.,ot dire~t~y abutting an R~\VtlHlttla\\'dirt-ctly or indirectly h1to TN,Vs: 
ETI Wetla11ds t}lat do not dire~Uy nhut an RPW, but wl1cq corisidered in ~OitlbiJUltiott with tllvtributary to which Htey areadja<;et}t 

and with similarly sit.uated adjacent wetlands, have a signiticant.nexus: with a.TN\\farcjurisidictional. pat[t supporting this 
cpnchtsiorl. is pr{)\'i<t~(i at Section lU.(~, 

Pro\•ide ~ICreage estin1ates fprjurisdi<;tionat w~ll;)nds: in the review ~m~a: acres; 

6, '1'ct1and~ ~clji~cent to 11on~RPW$that .nmv dia~~dly ot•indirectl)' into TN\Vs. 
[ZJ Wetlands adjacent to such :waters. and have when considered in combim1tion \vith thetrib\Itriryto whi~h they~r¢(ldj1tcent atld 

with similarly situated adjacent W¢flat'!d$:.. haye a significant nexus with<a. TNW arejurisdit::tional. Data supporting this 
conchlsion is provided at Scctioil III.C. · 

Pro\'Td~~stiil)ah~stbrjtlti~~idipnai \ve:Uands in the review area: acres. 

7. lntp()ttndlll~Jlts. ofjtll'isdi¢tioflal wat~rs/ 
~$a general mle;thc impoundnteilt of ajurisdictional ttibut<it-y' remah1sjurisdictibtu1L 
B2] Demonstrate that impoq)ldm~ntw<:~screate:d tronr''watcrs ofthe.U.S./' or 
~ benioristriHe ttl.(~t 'YatermeetsJhe cdt~ria l~r one ofthe categqries presented aiJov¢ (J .:6); or 
.[ZJ Demonstrate that water is isolated withancxusto commerce (secE below). 

E. ISOLATE{) [lNTER.S1'AT.E OR lNTRA"$T:ATEl \VATERS,JNCLUI)INGISOLATEO WETLANDS! THE USE~ 
DEGRADATIOJ'( og OE~T.R~l(:TION QF .. \VJ-llCll C01JLD AFEECTIN'T.ERSTA TECOI\ll\1ERCE,INCL1JDJNG ANY: 
SUCH\YATE!l.S{CHECKALL.THATAPPLY):10 . . . . 

f1!J whi¢hare orc~tlll.i ~e·useq b)'inter$tateorfoteigll.tra\;cl~islbr r·ecr~itliPnalQrpthcr purposes. 
I£D from J\'hicl~ fish or slteH~sh arc or could be taken and sold in interstate or foreign con1n1¢rc~. 
121 whil;h arc {)f C()Uld be ~I sed ftlf industrial purp~ses by industrie!i in interstate commerce. 
mJ hnerstate isolated waters. Explaiti: 
JE Other f.1ctors •. Explain: 

sSet' Footoqte#.J~ 
9 To fbinple:t~ the analysis refC"rtothe key ill Sectio11 liL[).6 ofthe I11&tru~tit)tlal Guidebook 
10 Prior toas.~erting Qr dc-cliuingCWAjurisdictiQnbasedsolely ontl-.iscafcgory, Corps ~istrictswillele\·atelhc nct.ion.to.Corps and EPA liQfqr 
l"(Ticw consistent witlt Uw proressdescl'ibed.in.the Corps/EPA Memormufum Regarding CIJ'A.ActJt,isdicliou FoJ/owiugRtlJ1tmos. 



ldelltify wnte1· bodynr•~ sun1ntm·ize raHonnle suppoding detern1i11ation: 

Provide estimates.f()rjurisdicUonatwatersin the rl!viewarea {chec~ (Ill that apply): 
l2il Tfiblltary waters: linear teet Width (11). 
ffi] Other: non~wctland waters: acres• 

lde11tify typc(s) ofwaters: 
fi2] Wetlands: acres. 

F. NON~JURISDICTIONAL \VATERS, INCLUDING 'VETLANDS (CHECK A LLTHAT APPLY): 
mil If poteilth11 \vethmds\Vere assessed within tlte revie\\' <1fet}. the!)¢ {lf~~s did n()t meet tlw criteria in the! 987 Corps of Engineers 

Wetland Delineation Manual and/or apprqpriatc>Rcgiot1al·Supplement~. 
IE[] Review ar~a inclt1ded. isolated waters with no substantial nexus. to interstate (or foreign) commerce. 

0 Prior toth¢Jan 200JSupr¢,1leCovrfdccision ii1 "SJVANCC;" the revi~wate<JWt1nld l)nve bttllregtlJatcd bdsed solely on the 
''Migratory Bird Rule"{MBR); 

(ill \V;;iters do ricH meet the 1'Sig,1itkant Ne);us" stanc.lard, \Vher~ su<;h a finding isrcquir~d Jor .hlrisQictic;m. Exphtiu: 
(]EJ Other: (explain, if not covered abo vi!): 

PnJvide acrt:age cstirnatesibr nm1-jurisdidional waters ill the review hrea, where the sole mteptial basis <lfjurisdictimtis the lvJBR 
factors (Le~, presence of niigratory birds, presence ofendangered species, tlsc ofwatet :tbr irrigated agriculture), ttsiilg best professional 
judg9w1't (check aU that apply): 
[EJ Non-\\·etlm1d waters (i.e.) rivers;>stremns): linear feet Width (fl), 
§] Lakes/ponds: acres. 
[ill Other norH\'etland. waters: acres~ JAst tyj)e qf aqttatic resource: 
~Jill Wetlands: acres. 

Pro\' ide acreage est ii11ates tbr nori*ju risd ict ion a! \\'aters in· the review area that d(l not n1~~t the '(Sign i fie ant Nexus'f standard, where such 
a fin1.Hng is required for jurisdiction (che(.;k ttii that apply): 
11] N<liHvcUand \Vatcrs(i.¢.; rivers, streams): linear feet, width (U), 
[iJ Lakes/ponds: acres. 
I2ITI Other n()n-.wetland wat~rs: acres. Lis~ t)'pe of~quatic.te§oilp:;e: 
UKf Wctlattds: acres. 

SECTION JV: DATASOURCES. 

A, SlJJ>pORTING DATA. Data revh~J\'ed for JO (clu~ck n11 thatapply., checked items shall be included in c~ise t'i.le and. Where checked 
Met reqttcsted, appropriatelyrcfcrC!icc sourc¢s below): 
£81 Maps~ plans. plots or pial subil1ittcd by oroii behalfofthc. applicantkonstlltant: At1gust 2013 
.I!J Datasheets prepared/submitted by oronhelu~lfott11e applicant/consultant~ 

0 ()ffke concurs. with· 4a~ashe\ts/de)ine<ltiort report. 
D Oftice does not concur '.Vith data shccts/dclincqtion report. 

[£] Patashc:ets pre{Jared.bythe Corps: 
121 Corps Mvigable waters' study: 
t"EJ U.S. Gt;ological Survey Hydrologic Atlas: 

0 LISGS N l J [Jdata, 
0 USGS 8and 12 digit HUCmaps. 

[81 U~S. GeologicaLSutvey map(s}.Citl!~cale&<Jlln~n4me: l/24,00Q;·Horse.Shoc 
.mJ USDA Natural Resources Conservatioii ServiceSoil Survey. Citation: 
.mJ Natjpnal wetl<mds inventory map(s). Cite name: 
li£1 State/Local wetland inventotymnp(s): 
[jJ FEMNFIRivtmaps: 
IE 100-yc<IrFioodplain Ele\'ptionis: ... (National Geodectic VerticalDafutnof l92Q) 
f81 Photographs: (8]Acriai(Namc& Dute): Henderson County GIS, February 19~ 2014 

or [g)· Other (Name & I)(ltc) Jpnc 6, 2<)12 

~~ ~;;A~~~~~!~;t;~:~:~~~!~~ f~~~to. and date of response letter: 

~ ApplicabiC/supportillg scientific literature: .~. _ 
~ Other information (please specify)~ \A &;q-c-L U l<S ~p t 

B . .ADDITIONAL COl\11\lENTS TO SUPPORT JD; 



APPROVED JURJSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): Apri110, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-201400571, Michael Amos 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located on the shoreline of 
Lake Adger at 127 Indian Sommer Ln, Mill Spring, NC 28756 Coordinate 35.338469N, -82.214348 
w 

State: NC Councy/parishlborough: Polk City: Mill Spring 

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.338469N,-
82-214348 w 

Universal Transverse Mercator: 
N arne of nearest water body: I,ake Adger 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Green River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad NC-SC 
Ian Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
lit Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
!i1iil. Office (Desk) Determination. Date: April9. 2014 
~ Field Detennination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 1Jt1!!~ "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

1M 1NW s, including territorial seas 
ll!ll Wetlands adjacent to TNWs m Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
mii Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPW s that flow directly or indirectly into 1NW s 
lml Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
fill Wetlands adjacent to non-RPWs that flow directly or indirectly into 1NWs 
m_ Impoundments of jurisdictional waters 
mHI Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 233 linear feet: width (ft) and/or 0.015 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~·!f.1!i!i[fij~[~if!:I!IIJ~ 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fo1111, an RPW is defined as a tributary that is not a TNW and that typically flows year-roWid or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

~ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TNWs. Hthe aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW", complete 
Sections UI.A.l and 2 and Section III.D.l.; otherwise, see Section m.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting detennination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rupanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TN\V, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section ID.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TN\V. If the tributary has adjacent wetlands, the 
significant nexus evaluation must ~;onsider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section JII.B.2 for any onsite 
wetlands, and Section UI.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TN\Vs that flow directly or indirectly into TN\V 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary !lows through f~~~i!'l tributaries before entering TNW. 

Project waters are 
Project waters are 
Project waters are 
Project waters are 

river miles from TNW. 
miles from RPW. 

aerial (straight) miles from TNW. 
aerial (straight) miles from )U'W. 

3 Supporting documentation is presented in Section III. F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West 



apply): 

Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that awly): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 

Average depth: '>iJi!l'Jl!!f. 
Average side slopes: ! 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: li!il~!~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: §[!11!5!!~ "'!J:'K~!! 
Estimate average number events in review area/year: :t2 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: !l~!l!il~if. Characteristics: 

Subsurface flow: li!~~~]i!ill!!f. Explain findings: 
0 Dye (or test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

0 
0 
0 
0 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant conununity 

0 other (list): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

Iilli High Tide Line indicated by: Iilli 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6A natural or man-made discontinuity in the OHW11 does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop of through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flo~ Relationship with Non-TNW: 
Flow is: !!lj:]!ll:-f~~- Explain: 

Surface flow is: !iii~!ij 
Characteristics: 

Subsurface flow: jli!l~\!&fl!. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 
Estimate ap1>rmdmate 

river miles from TNW. 
aerial (straight) miles from 1NW. 

of wetland as within the H!'ll.\il1i!§k floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitatfor: 

0 Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis:!:'~!!!!§!~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY !N) Size (in acres) Directly abuts? CY /N) Size Cin acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such a..'> feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explllin findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
EllTNWs: linear feet width (ft), Or, acres. 
:lJ Wetlands adjacent to TNWs: acres. 

:;!!!.Jiil!!!ii that flow directly or indirectly into TNWs. 
IE Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
Ell Tributary waters: linear feet width (ft). 
f9 Other non-wetland waters: acres. 

Identizy type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
{i Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Iii Tributary waters: linear feet width (ft). 
Ill Other non-wetland waters: acres. 

IdentifY !ype(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
fil1l Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

ill Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Jl!l Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
mE} Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this·conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~- Demonstrate that impoundment was created from "waters of the U.S.," or 
im'I Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
f!i Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

ml: which are or could be used by interstate or foreign travelers for recreational or other purposes. 
liE!l from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
RWJ which are or could be used for industrial purposes by industries in interstate commerce. 
fi"j Interstate isolated waters. Explain: 
fimjJ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 
Ei1 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
lm Wetlands: acres. 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining C\V A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWAAc:t Jurisdiction Following 
Rapanos. 



F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Rm] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Emf Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

nrnJ: Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
~ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
fEH Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~ Lakes/ponds: acres. 
filill: Other non-wetland waters: acres. List type of aquatic resource: 
~J Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
fl- Non-wetland waters (i.e., rivers, streams): linear feet, width (:ft). 
1m Lakes/ponds: acres. 
1100- Other non-wetland waters: acres. List type of aquatic resource: 
(it Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
9 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
J8l Data sheets prepared/submitted by or on behalf of the applicant/consultant 

1Zl Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

I!§ Data sheets prepared by the Corps: 
U21 Corps navigable waters' study: 
mJi U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

fi!'! U.S. Geological Survey map(s). Cite scale & quad name:NC-Mill Spring. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: 
Iiili National wetlands inventory map(s). Cite name: 
mil State/Local wetland inventory map(s): 
ll!!l: FEMAIFIRM maps: 
1iiii 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: I2J Aerial (Name & Date):UNK. 

or 12] Other (Name & Date):UNK. 
~ Previous determination(s). File no. and date of response letter: 
l.i§ Applicable/supporting case law: 
'iJ Applicable/supporting scientific literature: 
lil!( Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURlSDICTIONAL DETERMINATION FORM 
U.S. Anny Corps of Engineers 

This form should be completed by following the ins~ctions provided in Section N of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April24, 2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00587, U.S. Forest Service I Attn.: Kristin Bail 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Transylvania City: Balsam Grove 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.2656043 N, 82.8887251 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Courthouse Creek 
Name of nearest Traditional Navigable Water (INW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad (06010105) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
~ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a different JD 

form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
li1§l Office (Desk) Determination. Date: April 24, 2014 
~ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There m:'IJJ! "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area. 
[RequiredJ 

1m Waters subject to the ebb and flow of the tide. 
~ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [RequiredJ 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

1!1 TNWs, including territorial seas 
mJ Wetlands adjacent to TN\Vs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Iii Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Hili1l Impoundments of jurisdictional waters 
I; Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 300 linear feet: 30 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~i@Jt~J)l!Jjjl[~ 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

ll±Ii Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing 1he appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary 1hat is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" (e.g., 
typically 3 mon1hs). 
3 Supporting documentation is presented in Section lll.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section 
Ili.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 and Section 
III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identity TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TN\V 
Summarize rationale supporting conclusion that wetland is "adjacent'': 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine 
whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent waters" 
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland 
that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but-has year-round (perennial) flow, skip to 
Section Jli.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA 
regions will include in the record any available information that documents the existence of a significant nexus between a relatively 
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant 
nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must consider 
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, 
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent 
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIJ.B.l for the tributary, Section III.B.2 for any 
onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a 
significant nexus exists is determined in Section ill.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 

~:~~~;;~:~~: &Ill 
Average annual rainfall: inches 
Average annual snmvfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary-flows directly into TNW. 
D Tributary flows through j!lli!l;lj!jii!l tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters arc miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, iflmown: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary properties with respect to top of bank (estimate): 
Average width: ~ feet 
Average depth: feet 
Average side slopes: ljjimJ1f. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: §~i!!';jj,1$1! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: !!\e~!!!!S! 
Estimate average number of :flow events in review area/year: !!\~llll~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: !llil!\!!~~· Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water stalling D abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OH\¥1\1 were used to determine lateral extent of CWAjurisdiction (check all that apply): 
IJilil High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OH\VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the 
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the watcrbody's flow regime (e.g., flow 
over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Jbid. 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: l!i~~~- Explain: 

Surface flow is: Jl[fl,~~~ 
Characteristics: 

Subsurface flow: J!jE\11. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the l!i!il!!i!!i)l~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics; 

etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally L.isted species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any] 
All wetland(s) being considered in the cumulative analysis: ~]lit~ 
Approximately ( ) acres in total arc being considered in the cumulative analysis. 

For each wetland, specifY the following: 
Directly abuts? CY/N) Size (in acres) Directly abuts? CY /N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any 
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of aT~. 
For each ofthe following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent wetlands, has more 
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TN\V. Considerations when 
evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow of water in the tributary and 



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine 
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a 
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in 
the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to 

reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination witl1 its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other 

species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological 

integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings 
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. 
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, 
then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or 
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT 
APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!iii TNWs: linear feet 
Eli Wetlands adjacent to TNWs: 

width (ft), Or. acres. 
acres. 

2. RPWs that flow directly or indirectly into TNWs. 
;1!: Tributaries ofTNWs where tributaries typically flow year-round arc jurisdictional. Provide data and rationale indicating that tributary 
is perennial: Courthouse Creek exhibits indicators of ordinary high water marks (OHWl\1) including developed bed and bank, 
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, 
leaf litter washed away. Courthouse Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Sam Knob and 
the most current Natural Resource Conservation Service Soil Survey for Transylvania County. Solid blue line features on these 
mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps representatives during 
numerous visits to the Balsam Grove, North Carolina vicinity. 
_001 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are jurisdictional. 

Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
1!!§1 Tributary waters: 300 linear feet 30 width (ft). 
film: Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is 
jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
!iii Tributary waters: linear feet width (ft). 
filji Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
:llillJ Wetlands directly abut RPW and thus are jurisdictional a'> adjacent wetlands. 

f!ill. Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

_ill Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly abutting an 
RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
mB: Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictionaL Data supporting this conclusion is 
provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN\Vs. 
lim Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with 

similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictionaL Data supporting this conclusion is 
provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
~ Demonstrate tl1at water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION 
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK 
ALL THAT APPLY):10 

Iii which are or could be used by interstate or foreign travelers for recreational or other purposes. m from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
mJ which are or could be used for industrial purposes by industries in interstate commerce. m: Interstate isolated waters. Explain: 
l!J: Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
IBllJI Tributary waters: linear feet width (ft). 
m:J. Other non-wetland waters: acres. 

IdentifY typc(s) of waters: 
IBllJI Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
JiiEI If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland 

Delineation Manual and/or appropriate Regional Supplements. 
l~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWAJVCC," the review area would have been regulated based solelv on the 
"Migratory Bird Rule" (MBR). 

~mil Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
(!!i Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e., 
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all 
that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
i}! Lakes/ponds: acres. 
Jl: Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining C\VA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review 
consistent with the process described in the Corps/EPA Memorandum Regarding C1V A Act Jurisdiction Folluwing Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such a 
finding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
12!1 . Lakes/ponds: acres. 
B!i1 Other non-wetland waters: acres. List type of aquatic resource: 
-~ Wetlands: acres. 

SECTIONN: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked and 
requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applican1Jconsultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

llilil Data sheets prepared by the Corps: 
DID Corps navigable waters' study: 
1iffil U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Sam Knob. 
S USDA Natural Resources Conservation Service Soil Survey. Citation: Transylvania County, NC 
OOJf National wetlands inventory map(s). Cite name: 
1]H State/Local wetland inventory map(s): 
00 FEMAIFIRM maps: 
00 1 00-year Floodplain Elevation is: (National Gcodeetic Vertical Datum of 1929) 
Jill!~ Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
fiilif Previous deterrnination(s). File no. and date of response letter: 
filiil Applicable/supporting case law: 
JIM Applicable/supporting scientific literature: 
1iffil Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



,APPROVED JURISDICTI()NALDETER!\UNATION FORl\I 
U.~. Army C(lrps of Er1gineers 

thisfopn sbcntldllccompfdcd ()y tbllp,viligth~ instructions pro\'idcd in Section J"V()fthe JD Fonnlnstructit:ma1 Guidebook. 

SECTION I: BACKGROUND INFORMATION ;f. J 
A. REPOR:t COi\lpl.ETIQNDATE FORAPPRQVEDJURISDIC:TIONAI,. DE:TERMINA.'rl()N(JD): 'i d-l J If--
B. DISTRlc1'oFFicE.FILENAME,ANoNui\nlER:~ ·'dDilf-DD/dJ~ Aicar/~.3~ll. s~tllPI/ 
C I~ROJECT LOCATIONAND BACKGUOLfNI) INFORi\IATlON Bridge 310 onSRJ709 (Cane Creek Road) 

S(ate: NC' . .... . . . .. . .... ·. C()unty/parish/borongh; Jtlckson .. . . City: ~ylva 
Center coordinates of site (Jut/long in degree decimal format): Lat. 35.340 I7°N; Long •. 83.17226° \V. 

Pniversal Tral1svers~ lVIercator: 
Name ofncarcstwatcrbody: Cane Creek (Class C Tr.) 

Name ofnenresfTraditional NtJ,yigable Water (TN\V).into which the aquatic resourcenows: 'fuckasegcc Riy~r 
Naiile ofwatcrshedor Hydrologic Uti It Code (l-fUC):060l02030 100$0 
181 Checkiftnap/diagntln of review <liea and/orpotentialjurisdietionalareas ish,m;: l}VilHabte t1pon request. 
D Check if other sites (e.g~. offsitc mitigation sites~ disposal sites~ etc, .• ) arc associated with this action and are recorded on a 

difterenf JD form. 

SECTION Il: SUl\I:MAR\' OF l~lNDlNGS 
A; RfiA$ECTION 10 DETERJ\IINATION OF JURISDICTION. 

There .Are rl(j. ''11avig<thJ~u:aters ofihe U$." within Riv~rs and fjarbors A9f(B.HA) Jurisdjction(a$ define9.by33 CFR parL329) inthe 
review <1re<t [Required} 

D Wnters subject to the ebb and Oow of the tide~ 

ldtV/4 

D Waters are t)re~eiltly llSect. or haye beelllls~d in the J)ast. or r}l!lfbe susceptil)lcfor use to .transport interstate orfdr~ign con111leice, 
Explain: 

B. CWA SECTlON 404 DETERi\IINATION OF JURISDICTION. 

There AI'~ "wtdetspft!ieU:S:" Within Cleat} W(lter Act ((1\V {\).JurisdicdOii ((!S de11netl b}' 33 CFR jl;,1rt328) in thereview ar,ca.[Requiredj 

L \Vater·s ofth~ U.S. 
a~ lndib\te Jll'eseJJce of:\vnters of U.S •. ill rc,.'iew m·ea (chcckaHthaJ'npply): 1 

[] TNW~. in~}udit1g territoriql se,as 
[] Wetlands adjticent to TNWs 
~ Relatively permanent water~l (RP\Vs)that t1ow directly or indirectly intoTN\Vs 
0 Noi~~RP\Vsthat t1o\\'diredlyor indirectl)'into TNWs 
0 Wetlands directly abuHing RP\Vs I hat flow ditectlyodndirect!y into tN\Vs 
[] \ycttands adjacct1t to btltnot directly (lbtlttiilg RPWs that I10\v<lircctly tlr indirectly intQ 'rN\\'s 
0 Wetlands adjacent to non;.RP"'s that tlow directly or indirectly into TN\Vs 
[] Impoundments of jurisdictional. waters 
II] fsolated (inter~tate ot intrastate) wakrs, ir1~htding isolated \veUands 

b. lde•ttify(estiinate)si7;eofwaters oftheiJ.S. iuthe re,'iew rtrea: 
Non:-wetlandwaters: 150 linear feet: width (ft) 8 and/or acres. 
Wetlands: acres. 

c. Limits (boundntics)of jtn·isdidion basedJ)ll: EstabHshed bj:Qfi)YM· 
Elevatj()n of estahlished OHWM (if knt)Wn): 

2. Non.-regt•lated wate··~/wetlands (check if a~1plicable):3 

[] Potentially jurisdiction~! waters and/or wetlands were assessed \vithin the· rcyic\v area imd. detem1ine(lto be notjuris(iictionnl. 
Explain: 

1 Boxes checked below shall be supported bycompletii1g the appropriate sections in Sectiort m bdow, 
2 For purposes of t(tis f()nn, an RPW is de tined as a tributary that is lllJfa TNW and that typically flows ycar·rOLmd or has contimtous flow at Ienst"seasomtlly" 
(c;g,, l)llicaHy 3 montl1s). 
3 Supt,ortingdocumentationispresentedin Sectioll IIJ.F. 



SECTION In: t\VAANALYSIS 

A. TN\Vs AND "'ETLAN OS ADJACENTTO TNWs 

Thf,'ngf!rici~s \Yilln~sertjtiri~~ictiort6Yel·JN\Vs and ·n·eth1nds adja~e11J (oTN\Vs .. ·If the aqu:lfjc .resource is .. ~· TN\V~ comptefc 
Section I H.~. I and Sed ion UI.D.l. onlx.; iHhe nqnatic resource is nwethwd adjacent to a TN\V~ cornplctc~ectio.nsHI.A.l attd2 
and Se~tionlJI.l). h; otherwiset seeS~cHou IH•B be.low. 

L Ti\""Y 
ldenJify 'l'NW: 

~ll!Ptlllltii.:t;.ratiortale suppoJijjtgd¢tcrillination: 

2, \Ydl!lndadjaccntto TN\Y 
Sun1mariz¢ ratiohalC Stlpportitig ctYnclusi(}n fllllt wetland is. ';adjacenC~: 

B. CHAilACTERISTICSOFTIHBUTARY (THAT IS.NOIA 'fN\V) ANP·.ITSAp.JA(:ENTW~TLANDS (lFANY): 

'fhis sectiOit sutHmarizes ittfqrnuttit:)n reg~nfingchanictedsticsofth~ t(ibltt~ry .. and it~ adjacent wetlands, ifany, and if helps 
detennine whether or not the standards fm·jurisdiction established mHier R;lp;mos h~we been In~t. 

Tire agc•1des \"t'illassertjurisdictWt1 ~\'er iiOtHtayigabfettibut~ri~s·~fTi,l\V~ where the tril>ttlaries ~re ''relath·cl~' permanent 
waters'J fRP\Ys)} i.e. trib1.1tarie~tlmt typicAlly .flowyear-rouod or have continu~usflow at h.'ast scasonally(r.g., typically 3 
moJtths).A 'vetlniHlthatdirectly alntts.rtn RPW·is aJsojttrisdictionai.Iftheaqu;lti~res()urce is. not aTNW;but has·year-round 
(perennial} flow, sJdpJo Sedion lli,D.2. Ifthe.nquaticresom·ceisn wetland directly abuttingatdbut~f)' witlt m~rennia.l flow·, 
skir> tt) Se(.'tioit •JIJ,£).4~ 

1\ wetland t fmf is ndj acent to bu tthat doe$ nof directly abut. an. RP\V rcq nia·~s a significant nexus evaluation. Corps d istricls and 
EPA regions will include in the record:nty avaihthle ~nformatip.u that docun1ents the existenc~ of asignjfi~n•.tt rl~Xll~ b~twcen a 
retath•ely pennanent tributary that is not perennial (11nd its.adjacent wetlands if:1ny)aud a traditional navignbtc Wl:lt(!l\ cYcn 
mo,agha significant ij~xusJittdillg is not required as aflutttei ()f I~'''· 

Ifthciraterbody:tist1otan Rl'\V,ot;:t wetianddircctlyabuttingan nJ'l\V;aJQ wiU require additional data todetermine.ifthe 
waterbod~, has a significnntnexus withnTN\V. lfthetributaryltas.~djacent wetlands,thesignificnnt nexus.evalua(ion must 
considcrJJte tributary hrconlbination with alL of its adj;u~~nt wetlands. This significnnt nexus eyaluation. that combines, for 
anal)'ticalt>llfposes1 t1te tribUt:lt)'and nU.t>fifs.adJarcrtl\\·~tlands is tlsed ,,;hether the review area identified in.the Jl) request is 
the tributn~y~ ot• Hs. adjacent wetlands, or both.lfth eJD co~ers ·a tributarywith adjacent wetlands, completeS~ction III.B.I for 
th~ tdbt1t~1ry, SectiotriJI.B~2 f(Jt' any f!JISit~n·ctlands,and Section IU.B.3 ft:trall:wetla11ds adjacentto that tributary, bQtb qnsite 
and offsitc. The determination whether asignificant nexus exists is determined in Section IU~C ~elow. 

(i) 

(ii) 

Geuehd Area Conditiol1s! 
Waten>hed size: Pi~~ Pif~ 
Orain{lge tlre<t: Pick List 
Average altnual raint1lll: inches 
Aven\geann.ual snowfall; inches 

Phvsical Char11ctel'istics: 
(a)· Rdationslrip \vithTNW: 

D Tributary tlows directly int~ 'fi'l"~N. 
0 Tribttl<\ryllows thro11gh:Pi£~>!ii~~ tribt1tari~s b~fore entering TN\\'; 

Projc:ctwater~are ri¢.kJ,j.i~trivermiles.fn:mJ·TNW. 
Project wat<:rs are ~~cl{ .Mftriver n1it~~ from RP \V, 
ProjectW<tters are P'iSI< ~i~t aerial (straight) rni1es from ·TN W. 
Pro.ie.ct .wa~er~t ar~ ~J~I'!~ist ~erial (straight) miles from RPW. 
Project waters cross ()r serve u.s stute botm(i<Iries. Expla~n: 

Identity now rotlte to 'fNW5
: 

Tribntnry stre<tm order. if knmvn; 

~·Note tht1t the hlstnictioHal(juidebo()~ containsad~itit)n~l itlfqn)latiqnrcgar<fhlgswalC$, dit.;;hes, washes, and er()sional features genewllyand ilrtlw add 
West. 
.~·FiowJ~oute calt!Jedescribed byid~ntif)'ing~ ~.g., tdl:lpta.ry·a, wl.tlch tJqws•tluough.thc.rc.view·area, to floWinto.trihutary b,·,;.·hich·then flows intoTNW. 



(b) Get1eralTfibutarv Cbanidel'istics (check aU that apphQ: 
Tribhtat•y is: D Nat\1ml 

D Artificial (mmHnade). Explain: 
0Jvfanipu1ated (marHtlten~dJ~ Exphtin: 

Trii:Juta•·y pr<>p~rties \\'ith respect HllOp of ban.k (estimate): 
Average '''idth: teet 
A vc;rage depth: feet 
A\'efage.side slopes: Pi.ck.l.>ist~ 

PrinHtr>' tribilhtf)' .su!Jst(ate•cqmposition ( clleckt\U.that .llpply): 
0 Silts D Smids 
D Cobbles D Orav~l 
D Bedrock . 0 Vegetation. typePYo cover: 
D ()ther. Explain: 

Tributal)' collditiotl/stabHity[e.g;, highly eroding, stonghi11g bm1ks]. 
Presence of runlri ftlelpool· complexe~. • Exp lair1: 
Tributary geometrt ~ick L.ist 
Tributary gradient (approximate avewgcslope): % 

(c) Flow: 
Tributary pn>videsJbr: ,Pi~Rl_.isl 

0 Concrete 
0Mu~:k 

Explain: 

Est ht1ate average nntnbef of now eVcllts · i rt revie\v nretllyetlJ: Pic.k List 
Describe flow regime: 

Other iniormatiqn on dtn~ation·and· \'ohmic: 

Sudi1ce. flow is: PickList. Characteristics: 

SuhsurHtce flow; J>ick Lis(. Explain Hndings: 
0 Dye (()rothcr)tgstp~rfonned: 

Trit)utary h~ts (chec~ all that applY): 
D Bed and banks 
0 QHWrvl6 (check aU indicators that apply): 

0 cte~lr, nilturallhte irnr>rcsscdor\the bank D theJJrescnce of litterau:d debris 
0 changes in· the character ofsoil D destruction or terrestrial vegetation 
0 sbe{ viJlJS 0 the presence of wr~cklinq 
D vegetation uiatted down, bent,orahsetlt D sediment sorting 
0 leaf titter disturbed or \Vashed a\Vay D scour 
0 s¢dimentdt:position D multiple observed ot pterlicted now events 
0 water staining 0 abrupt change in plant qmunuriity 
0 other (list): 

D Discotltiqt~otisQI-:IWM .• 7 Hxplahi: 

If factors other Unm. the OHWiVlwerc u~cd to detennitl~ JateraLcxtettt of CWA j\Jfisdictiorl{ chGd(all rhtlt apply): 
0 fligh l'ideUne indicated by: . . .· [] ~vlean High Water .Markindicated by: 

0 oil or scum line alongshore objects 0 survey to available datum~ 
0 t111c sheH or debris depd$its {ftlreshore) 0 physh:;altnarkit\g$; 
D physical mnrkingstcharactcristics D v.cgctation Hncslchanses in vegetation types. 
0 tidftlgauges · 
0 other (list): 

(iii) Chelnical Chantctedstics: 
Characterize 1rihutary (e.g., water color is clear, discolored, oily fihn; water quality; general Watershed characteristics, etc.). 

Explain: 
Idctiti{y spccifkpolhJtants, ifknow11: 

(• A mltur:ll nr ma1hnmdc discr)r1tiin•ity in the OHWtvf dt:les not necessarily sever jtirisdidimi{ e.g,. ,,·here du~ strcmn teml'iOrarily flows· underground, or wlterc 
the OHW?-.fh~s heenren1owd by developtnent ()ragricuHuml practices). Wl1ere. there is a break in the OHWtv1that is unrdated to the waterbody's tloW 
regime (e.g,, How or~;r a rock (llllcrop <lrthmugh <1 cul\'ert), theagencies wiH look for indicat(lrs of How above and below the br~ak: 
7lbid~ 

I 



(iv) niofogica(Cimrncteristics; Channel supports (duckall that apply): 
D Ripitriar1 corrid(lr. ·Ch<1raderistlc$.(typ{::1 <'tvenig~.wi~.Hh}: 
D Wetlm1d Jringt• Characteristics: 
D Habitat l()r: 

0 FedeNHiyListedsp~des, Explain findings: 
0 Fish/spawn areas .. Exphtin findings: 
D.Otllerenvit.oum~nhllly-:sensit.h'e.specie.!! .. pxph1in Hi1dings: 
0 Aquatie/wild!itc diversity; Exphtin findings: 

(i) Pft)·~ical Char~ctct·isfics~ 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland typ~; Explain: 
Wetland ilu;.!Hty. Explain: 

Project wetlands cross or serve a:s ·state botmdaries~. Explain: 

(b) (jcneral yto\y<~~l?t ion ship with Nmt-TNW: 
Flow js: Pil:l~ List. Explain: 

Sudace flo\'.' is; Pkkl .. ist 
Characteristics: 

Subsurface now: PickList~ Explain findings: 
D Oy~ (or other) test pertopned: 

(c) Wet hind AdTacencvDeteru1iflation with Nail~TNW: 
0. Directi)'almtting 
0 Not dir~ctiy atmtiing 

D I)is~ret~ \veqand I~ydrologic eontiectioh. Ex11lain: 
D Ecological connection. Explain: 
D SeJ.litt'ated by b~r,rt/bim'i~i\ ExP1aii1: 

(d) Proximity m.dationshiJ)} to TNW 
Project wet.tandsare rickl.J.sf rivernliles fro1i1TNW~ 
Project watcrsarc .. tic~ IA~J aerial (straight) miles from TNW. 
Flow i:; from:PicJ<{.ist. 
Estimate approximate locati.on ot'wetland as.withiu the giE~'I:.i~l11oodplahl, 

(ii) Ch~1l1ical Chanicteristics: 
Chanwterize wetla11(isystem (e.g.,w{lter <:olorjs cJcar, brovm, oil.HlmJm suda~e; watl!r quality; general watershed 

chm;acteri~tks;ctc;): Exphtih: 
Identit)' spedfic pollutants;. if known: 

(iii) Biological Ch:u-actcristits •. \VethuHI sup11orts (checkall.that apply): 
D giJ>Iirian bt•ft~t. Characteristics (typ~\ av¢rugewi9th); 
D Vegetutiontype!percent~over. Explain: 
D Habitnt lor: 

0 Fedcr41l)' Listed$pcCies. Explai11 tlndil1gs: 
0 Fish/spawn areas; Bxplain·t1ndings: 
O.Other ~~tvin,)mnenta11y-$ett~itive sped¢$, ··g.xpJaih fhldings: 
0.Aqli<ttie/wi1dlife diversity, ·Explairi t1ndings: 

3. · (:hnr~cteristics 9faH wtH)and$ adjncent to the fribtda[Y (i0tti5:) 
All wetland(s) being considered in the cunmlatiw analysis:. PiCk.List 
Approxirn~it~ly ( ) acres in tptal ~re behtg~onsidcred inthe cumulmiv~ tmalysis. 



For each wetland, specit)'thefollowing; 

Directly abuts? CYfN) Size (in <icres) DirettNabuts? {YfN) Size tin acres> 

Summarize overall hiQIQgical, chemicnland physical nmcJiQn$heing perfonncd: 

C SIGNlFlCANT NEXUS DETERMINATION 

A significant uex~1.s analysis \Viii assess the flow charrtct~ristics atul.func(ior}s()fthetril)utary itself and the futtctions perfOrnted 
by any wetlands adjacent to the tributnry to determine iftbey significnntly affectthe chemical, physical, and biological integrity 
ofa TN'V~ For each of the following sHunt ions~ fJi sign.ifi~~mt tlexus. c~i~t$ iftlw tribttt~ry, in combination with aU ofitsadjncent 
w~tlandst has more than .a spcclllati\'C ot' insubstantial effect on the chemical, physical :utdlor biological intl'gl"ity of a Ti'ol\V. 
Considerationswhe11 evlllt•ating significant nexus in~lude; butnre not llniitetl to th.e vohuue, dttratiQJ1J and O·eqttcncy (If the now 
ofW~ter in.the tribtlhtryand·its.proximlti to h'fN\\\.antlthefunftioTi~.perfornted.by tl11{ tributaryiindnUJtsndjn~ent 
wetlands. It is notapproprinte to determine significant nexus based solely on any spt>cific threshold of distance (e.g. beh\'een ::t 

tributary and its adjacent wetland or bl'twccJt a tributary andtlteTN\V}. Similarly, the fact a11 adjacent wdland"Ueswithin or 
outside of a flood plain i$ not solely deterrnirt<\tive of signiflc1lnt nexus~ 

Draw connections betwt>t>riJhe features doctmtented and the ~ffrcts on the TN\Y~ as identified in the RtiptmiJ.v Guidance :tnd 
discussed in the Instructional Guidebook. Factors to consider include, for exantple: 
• Does thetriputary,in qnubinatiQn with itsadjacentwctlands (if any), hayethe capacHytocarry pollutant:; or Hood waters to 

'fNWs, O( to r~duce the amoul)t ofpollutantsqr t1ood waters re~ching<1TNW? 
• Does the trihuh.ll)i, iil combiJ1ationwith its adJ~icelltwetlands {if any), proVide habitat attd lifecyde suppt)rt functions tbr t1sh imd 

other species, such as· feeding, nesting~ spawning, or re11ring young ibr species th!tt>ttre present iu tlw TN W? 
• Does the tributary, in cot11hination withits adja(;¢iJ(\vethtl)ds (ifa11)'); have the capacity t() transfer nutrients and organiC carbon thnt 

support doWiistret1m tbod\\'ebs? 
• Do.cs the tributary, in combination \vith its adjutentwetlands (if any), luwe other t:dationsh ips to the physical, chemical, or 

biological integrity Qfthy TNW? 

N9te: the above list of c:onsiderations is rwt inchrsiv~ 1111d othet functions observed .o1• .known to occur should. be documented 
bt>lo\'t'! 

l. Significant JteXtlS fiitdings fo1· 11ort-:RP\V tit at has no adjacertt \V¢thmdsrtnd Oo,vs diredl)'c:il' indir~ctly .intoTNWs. EXplait1 
tindings of presence or absence of signific~mt nexus below, based. c)n the tributary itself, then go to Section III.D: 

2. Significant liexus finding~ foJ'<noil-RP\Vand its adjacenfwetlarids, \\'here tire non:.RPWflo\vs dii·ectl)' or indirectly into 
TN\Ys •. Exphtin findings of presence orahsGtl~eofsignificrmtncxus below, based ortthe tributary in coml}imUi.onwith all qfits 
adjacent wet binds, then gO to S~ttiOn IlJ;D:. 

J. Significant nexus findingsJor"·ettauds adjacen(to anRP\Ybut thitldo not directly abut tlteRP\Y. E~piriin findit1g;>of 
presence or absence ofsigniikant nexus below, based on the tributary in combinationwith an of its adjacent wetlands, then go to 
Sect.ion III.D; 

D. DETERi\HNATIQNS OF .J U.RISDJqTIONAL FINDING$; THE $UU~ECT \VAT~RS/\V};TLA~DS AgE (QHE:CK A 4L 
THAT APPLY): 

l, TNWs and AdJn~ent \Vetlands. Checkall that apply and provide size estimates in review area: 

2. 

D TNWs: linear feet width(tt), Or, acres. 
0 WetlandsadjncenttoTNWs: acres. 

RP\Ys that flow directly or indirectlyintoTNWs; . .. . : 

!8! T.t ~~~ .. ~:~.:~. ~es·i·so~~~.·.~:·,. ;1·\·1~.;:.~~'~.; c.:. :·.~. :.t~.· ·.i~;~.~rj·5·c.~l~~.·~.i.~a ..• ~~.~·t.~l.1 ~. '.~.~.~.:~.~-~ .. :~~.'~.~r:.~.e.h~ ... ~: .. :~.·.: .. p.ic~~.o~l~. lc·:·.r.~.~:~.r~:1:t~. :~~n.~h.~o.·~ .. 1. a. I.e it.~~~c;····.:t~ini~ 
D Tributaries ofTNW where tributaries have continuous flow "'seasonally'' (e.g., typicaJiy three months each yea~ 

jutisdictional. Data supporting this conclusion isprovidcd at Section II LR Providerationale indicating that tributary flows 
se~1sOJia! ly: 



Provide estimates for jurisdictional waters i n.the r~view area (check all that apply); 
(8] l'ributary· '"ateb: 1 ;iQ .li1tecir feet · wh:Jth (11). ? 
D Other Ilon,;wethutd waters; acres. 

ldentii)'type(s) Qf\\·ater;'{; 

3. Non-I{PWs8 that flow cUi·ectly ()1' h,£lirt'ctl)' intoTNW~. 
[] Waterbody that is not a TNW or an RPW •. buttlows d 1rect ly or indirectly infn a tN W. and it bas .a significant nexus '''fth a 

1NW Jsjtwisdidiqiw 1 ~ I)ata ~tipportiTlgJhis l:9nc1tts.ion i~ prov idecl(lt Section II L(:. 

Proyidc estimates for jurisdicticmai wat~rs within the r~vlew ~treir{check nil that applyj; 
[] Tribntarywaters; . linear feet wi(ith (ftJ~. 
D Otb!!r tH)il;..Welhlnd waters: acres. 

Ideutify•·typc(~).ofwatcrs: 

4. \Vetlands dil"l.'dly abutthig ntt RP\Y (hat floW dih!ctly or hidir~ctly into TNW~. 
D Wetlands directly abut RPW and thus.arcjurisdictionalas adjacent wetlands. 

0 W¢llitnds directly abutting AU RP\Vwh~:re tributaries typically tlQw year.:routid. ProVide data and rationale 
indicatiltg that tributary is perennial in Section Ill D.2, above. Provide rationale indkatihg that \\'ctlatid is 
directly abutting an RPW: 

0 Wetlandsdirectlyabttttingart RPW where trihutariestypkal!)•tlow ''~easonaUy. '' . Provide data indicatit1Wthat tributary is 
seusom1UI1 Se~tion III. 13 and rat ion a lein Secti<m II L D .2, ttho\'e, Provic:fe rationale inc:Hc ating that wetlli!lc:lis directly 
abutting an.RPW: 

Pr<h'ideacreage estimates H1r jurisdictional wetlands in tllercyk\\'·ar~a: l)crcs. 

5. \Vetlands adjacertt to but not directly aht1tting ad RPW fhnt flow directly or• indkcctly h1to 'TN\Vs~ 
0 Wetlan~stha~ do not dircctfyahut~Ul RP\\',butwhen ctJnside:redhl combination.\yith.thctributnrytowhich they ~rc adjacent 

and with sin1ilariY sihrated adjtttent wetlands. ha.\•e tl· signifi cutlfnextls witfta TN\Varej urisidictjon~ll~ Dat<fslir)[)Ort 1 ng thi.s 
condtrskm is provided at Section ULC. 

Provide acreage estimates forjurisdictiotlatwethutds In the review area: 

6. \VeU~nds adjaeent to non~RP\Vsthat flowdire~tly or indirectly into TNW~. 
0 Wetlandsadjacer1t to su~:h W~ters; ~nd .have whetl col1sidcn;<i iq combination \\'ith.the tribptary to w}lidlthcY are adJ[lcent. an9 

with similarly situated mljaccnt wetlands; huve a significanLnext1s with n TN\Vr1r¢ jwisdictional, Didn.supporting this 
conclresion is provided at ~ection JILC. 

Provide cstinmtcs H)rjuri$dictiom:tl wetlands i.11the r~vie.w area: acres. 

7. Impouudments ofjurisdlctiom1t·wntcrs.9 

As a general rnle, thc.imptnmdnh~r\t ofajurisdiction(}l tribuwry reitialt~sjurisdicti()rhtl. 
D Demonstrate that impoundmentwascrcatedJrom''watcrs ofthelJ;S,; 1 ~ or 
[] Den1onstrat\! that wat~r me~ts (he criteria for one ofth? categoric~ t)resel)ted above (Hj), (}r 
[J Delin1nstratethat \vater is isolated \vith anexustocon1metce(see Ehelow); 

E. ISOLA1'EDJINTERSTATE oR. lNTRA-STATEf\VATEH.S. INCLUDING ISOLA TEO WETLANDS, ·rirE.USE, 
DEGRADATlpN O}{DE:ST.IlUCI'lONOF \VH~CHCOULI)f\FFE(;TlNTERSTATE CQI\ll\lERCEi INCLUDING ANY 
SUCH \VATERS (CHECK ALLTHATAPPLY): 10 

. 

D which are or couldbt! \lSed by interstate or f(>rcigu travelers for r~~;r~ationnl()r oth~r purposes. 
[] from which Jlsh qrshei.lfish tin~ or could be takcil f:l.IId sold ill itllcr~tatq or fprcign com1nerce. 
Q which are or could be used torindustrial purposes by industries in· interstate com mere~:. 
[] Hitctstatc isolated waters; E*plUin: 
[] Otherfactors. Explail1: 

l(Jentify Water body ftltd SUJlllllarize ratiOJlril¢supnorting detcl'ntill;\tiotl: 

i!See Foofl1ok#3; 
'.!To c(liltpfetethe nnal):sis refer t(,) theke}'inSectim1 Ill. 0;6 oftl1t: 1!1slnicti6Ii~d C!llidCbO(Jk. 
10 Prior to asserting or dcdining CWAjuris~jction l);t~gd soll!'lyon this ra(egfn-y~ Corps Oistrkts wHf elevate tl~c ~cfion. to Corps nnd EPA .ftQ fo•· 
revieu· consistent with the JWOcl!'sS dcs~rihed in the CorllslEPAMemortmdmiJ Rt!JHttding(:Jf'A AetJurisi/ic(ion FollowingRtlptmqs~ 



Prtwicfe estifnates for jurisdictio1ial waters irt the re\•k,w area (ch(!ck an that appfy): 
[J Tributary \Y<ltcrs: li11car feet width (11). 
D Other non-wethmd waters: acres~ 

Identify type{s) of\Wlters: 
[J Wctlmids: acres, 

F. NON-.JllRlSDICTlONALWATERS,lNCLODING WETLANDS (CHECK ALLTHAT APPLY); 
[J If potential wetlands were assessed within the review area, thcs~ are<is did. not meet the criteria in the 1987 Cows of pti.gihc¢r;:;. 

Wetland Delit1eation ~·lanual and/or appropriate Regional Supplclncntsi 
[] Review area included isolated waters with no stJbstanti~l nexu:; to interstate (or foreign} cpmmcrce~ 

[J Prior to !he Jan 2001 Supreme Court decision in '\}lVANCCt the review aren \Yould have bei:t1 regulated based soleh' 01i the 
"Migratory Bird Rule" (MBR), 

D \V<tters dO ll()t meet the "'Sign incant Nexus'' standard; where such (l t1pding is:re(]Uired fix jurisgictioh. Explain: 
[J Other: (explain, if not covered above): 

PrcNide acreage estimates for non-Jurisdictional \V<ltets in the revie\V areh, .\vherc the sole potential h<lsis ofjttrisdiction isth¢ 1\'llJI~ 
lhctors (i.e., presence of migratory birds. presence of endangered spedes, use orwater lhrirrigatcd agricultur~). usingbest professional 
jtidgment (check all that apply}: 
[J Non~vn:tland waters (Le., rivers, streams): linear fed width (tl). 
D Lakes/ponds: acres; 
[J Othetnon-\\'etlm1d waters: acres, List typeofaqtulticresource: 
[J Wetlands: acres; 

Provide acreage estimates t{Jr non~jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a tindingis required for jttrisdiction (check .all that apply): 
[J Non-wetlru1d waters (i.e., rivers, strearns): liti.eur feet, '''idth (tt). 
[J Lakes/ponds: acres; 
[J Other no1l.:wetlandwaters: acre~'" List type ofaquaticresottrce: 
D Wetlands: acres~ 

SECTlON IV: DATA SOURCES. 

A. SUPPORTING DATA .. Data revie.wed for JD (check all that apply- checked items shall be included in case file and, \yhcre checked 
and requested; tlppropriatdy n~ferencl;!: sources befq,v): 
[8] Maps, plans, plots or plat submitted by or on helm! fof the applicant/constlltant: 
[J Data. sheets prepared/slibn1ittcd b); or on bchalfofthcapplicant/consult<ith. 

D ()ftlce d:mcurs with data shectsldeli1teation report 
D O(lice does not. concur with data slu~ets/dcl ineation report, 

[J Data sheets (keprircd by the Corps: 
[J Corps navigable waters' study: 
D U.S,.GeoJogicnlSurveyHydrqlogk AUa~: 

0 USGS NHD data~ 
0 USGS 8 and 12 digit Hl!C rnaps~ 

[J LLS. Geplpgical Survey map(s)~ Cite scale &quadnntl1e: 
D USDA Nut mal Resources Conservation Service Soil Survey. Citntion; 
0 Nationalwetla1ld~ hn•cntory rmip(sJ .. (:itc uamc: 
D State!Local·wetland inventorymap(s): 
D FEl\,;JAfFIRM.maps: 
D toO-year Floodplain Elevatidn is: (Nationill GeodecticVetlicai Datum of 1929) 
[8] Photographs: 0 Aerial (Name& Date): 

or [8'lOther (Nan1e &Date): Pn~ject Site January 2()12 
0 Pre'\'ious determinatiot1(s). File 110. and date of r~sponse letter: 
[] Applicable/supporting case law: 
g Applicabfdsnpporting sci entitle literature: . 
~ ()theril)fonnation (please specify): IA~f-1-c€- 6 LS »vp • 

B. ADDITIONAL COl\lMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FOlU\1 
U$. An1ty Corps of EI!giiteer~ 

This fornt should he completed by· following the instructions providc9. in S¢ction IV of the JD .Forni Instmc(lotiafGttideb{)ok. 

SECTION!: BACKGROUND INFORMATION o\) \ ( 
A. RENjR.T cOI\IPLETION OATE FOR APPROVED .JURISDICTIONAL DF;TERt\UNATioN (JD): '1 B) \t" 

B. DISTRICTOFFICE,FILENAi\lE,ANDNUi\lBER:$""f{W ~0 \tf- 00~03 \0L(.)Cf l ~* ;1iJl{,Sy2_l3\3\-\)\Yl~ 
C. PROJECT LOCATION AND 8ACKGROUNDINVOR~[t\:TION llridge207onSR l3l3 (EasfFor~Road) 

State:NC .. ·· .··· . . . . . CdliiJt)'/parish/Porougi~:Jack~<ul .. · . ·. Cit)': DiHslJot;o (S.avanttahConutmni~y) 
Cent¢r coordinates ofsite (lat/Iong in degree decimal format): Lat. 35.28763° N, Long, 83.23809" ,V. 

Universal• Transverse Mercator: 
Nan1e .0fncarcsL,\at¢rbod)': East fork Savannah Creek (Class C Tr.) and an un11amed tributary to E.F. Savannah Creek 

Nameot'ncarcstfraditional Navigable Water.(TNW).into \vhich the aquaticresmtrceflo\vs:Tuckascgee River 
Name .ofwatershcd.or.Hydrologic ])nit Code (ll1JC);06Ql02Q3020030 
[8] C:beck ifriuip/diagran't. of revie\V area and/or potentia ljJ.Irisdictional areas is/are ll\'aHabie ·upon request 
[] Check if other sites ( e~g •• oftsite mitigati()n sites, disposal· sites; etc ... ,) l\fe associated with this nction and are re¢otd~d .otl a 

different JD fonn. 

D. REVlE\V PERFORMED FOR SITE EVALUATION (CHl¥fK A.LLTIJAT J\:P.PL \1\'): .I 
181 ... om~e(Desk)DeternlifJation~ Pate: NoVember27, 2012· llA£ftc'l:-- ~A.:;., l' 
[8]. Field Detenniuation~ Date(s): Novcmper 16, 20 II 

SECTION II: SUl\lMARY OF FINDINGS 
,\ • .RHASECTION lO DETEU1\HNATION QF JURISDICTION. 

There !\fen~ ''nal'igt~ble waters oftbe U.S." within Rivers and I:brbor:{Act (RHA) jurisdictio11 (as defin~d by 3J CFR pmt329) in the 
rc\tiew area, [Reqitil'edJ 

[] Waters subject to the ebb aod tlow ot'thetide. 
0 Waters are preseritty used, or have been used· in the P•1St; or ma)' be s.usceptibtctoruse to trar1sport interstate or foreign comrnerce. 

Explain: 

B. (;\VA: SE(:'I'ION 40.4 DETERNINA'fiON OF JURISDICTION •. 

Tb.ere JX:;:# ''ll'tllC't's oftli¢ US," \yithin Clean. Water ;\ct(C\VA) Jurisdictioh (as det1ned by33 CFR part 328) in the review area; (Required] 

1. \Vaters of t.he U.s~ 
n. Indicate presence ofW~ters of U.S. in review nrea (check ali that npply): f. 

D TN\Vs, inclu,ding teqitori~I seas -
[J Wetlands adjacent to TNWs 
[8J H.eJatively permanenrwaters~(RP\Vs)that flow direetly or indirecHyinto TNWs 
[] Noh~RPWsthatt1ow ditectl}'or.indir¢ctlyiitto W\\'s 
III Wetlands directly abutting RPWs that tlow directly or indirectly. into TNWs 
[] Wetlan~s adja<;ent to bi~t notdirecdy a~utting RPW$ tbat flow directly or ihdirectlyinto TNWs 
[] Wetlanckadjacentto non~RP\Vsthat tlow directly or indirectly into 1N\Vs 
[J hnpoundments ofjurisdictionnlwaters 
IJ Isolated (iriterstatc otir1tr<lStrite) waters;< i11ctuding isolated wetlarids 

b. ldenti(y (t>Stim~te~ size ()fW~tersof the.U$, itt the reYiC\l; area:-
Non-wetland waters:250 Jinear feet: width (tl) 2 & 12 and/or acres; 
Wetlands: acres~ 

c. • Limits (boond:tries)·ofjurisdiction based on: ]!;st~blj~j~~~ 
0

6jipftSVM~ 
E:lev(ltion of estahlislwd 01-J\VM (if known): 

2. Noii'-rcgulated waters/wetlumls (check if applicable):3 

D Potentiallyjttr~sdictional. \~'at~rs and/()rwetlands Were assessed within the review area and detem1ined to be notjurisdidionp,f. 
Explain: 

1 H(}x('s checkc:d be:lo\vslutH be supported by col}1jlletiug the np~mJpriatc sections in Section III hel~w. 
2 for J)llrposes ofthfs fonn. an RP\V is defined as a tributary !hat. is not a ·rNW and th(lt typically flows yc(lr -round or has contimtous ·flow at kast "seasonally" 
(e.g,, typica1Iy 3 months), . . .. . ·.. . .· 
3 Supp:ottingdocumentation iSJlresentcd in Section HLF; 



SECTION III: C\VA ANALYSIS 

A~ 'fN\VsAND)VETLANDSA,DJACENT 'fOTN\Vs 

The ageltde£\\'il1 assel~lj{Jdsdidiqit· OYer 1'N\Ys.and w~tlaltds adjaCeJ1fto Ti'i"'s~ If the aquatic resottr~~isa 'l'~\Vt ~qmpJet¢ 
Section IILA.l andSection.IIl.D.l.onl~·;iftbe aqnaticrcsource is a wetland adjacent to a TN\V,complete Sections lll.A.l and 2 
an~ Section III.D,l.t otherwise, see S{!ctioJt lii.n bdqw~ 

1. TNW 
ldeqtify·TNW: 

$ummarizl;! ratiomtle supportj(lg. dctcmlim'ttion; 

2. \Vetlar1d adjacent to TN\V 
Sunin:tariZ:e ratiori~Ile supp<?rthtg COiidtisioii that \\'etlahd. is '';,t(!j <IC~Iit": 

B. CfiARACTEI~lST.C$ Of TRIBUJ:ARY (THAT IS NOT ATN,Y)AND ITS ADJACENT WETLANDS (IFANY): 

Thissections~rntntarizes inforriulthm regarding chdrftcteristics ofthe tributary 11ncl its adjacent Wetl;tridsJ ifanyt ~11d it help~ 
determine whether or not the standards for jurisdiction established under R~1p~nos have been met. 

The agend.;~ '\\'HI assedjufi~(li~tiorl ()\'er. norJl-navigabletributarits of TNWs \~·here the tributar-ies ate {'relatively Jlcrnmnettt 
waters'' (RP\Vs), i.e. ttibutaries that·typically f1ow.year.,round orhnve continuous flow at least seasonally (e.g., typically··~ 
rnontlts); A w~Uand that diredly ab""ts an I{P"' is aJso }IJrisdictional. Ifthenquatic resource is notaTN\Vi ~ut has year':rotind 
(perennial) flow,skip toSection lii.U.2.Ifthe aquatic resourc.e is a wetland directly abutting a tributary with perennial flow, 
skip toSection !II:D.4. 

A wetlandthat i$ adjace~t to butthat doe.s not directly ab~t an RP\V reguires a significant m~xus cv~Juation. Con>s districts ancj 
EPA t'egioQs \ViU indt1d~ in Urc record any availal)le infonn:ltionthat docum~nts the e~istcnce ()fa significant nexus between a 
relatively pernnment tributary thatisnotrn•rennial (and its adjacent wetlands if all)') ~md a traditional navigable water, even 
tlwugh a significant u~x ... s finding. is n()~ ~;equircd as a matter of la.\v. 

If the water body~ is nobtn Rf~\V, or a wetland (Jit~dly abutting an RJ>W, ~l JD wiH require nd<litio1lal datatQ deterlnitic ifth~ 
water~od)' has n significant nexhs \vith a TNW~ If the tdbutar)t has·adjacent \V~Hands~ the significant nexus evaluation tnust 
consider the tribut:try in combination with aU of its mljncent w:etlands.Thissignificant nexus evaluation that ~ombines, for 
analytical purposes, the tribuhuy and all ofitsadjacettt wetlan<is i$\ISed Whether the rtwiew area ideittifiedintlte JD request is 
the tributary, or its adjaceutwetland~,or both. If the JD covers a tributary,vith adjaceot wetlands, complete Sectionlll.B.lf~r 
the tributary, Sccthm Ul.B.~ for nnym~si~e \Vetlands, ~trtd Settion HtB.3 for aU wetlaitds n~jacent t() that trilmtary, IJoth onsit(! 
filld offsite.The deterntination whether a significant nexus exists is determined in SectionJU.C below. 

l. CIIaracte:dstrcs pfJ1(}h~1'N\Vs thalfloW dil'ectl}· or indirectly int() TNW 

(i) 

(H) 

General Area C(uiditions: 
\Yatcrshed•··.size: ••. J{i~g·~g~ 
Prain<tge area: Pi~~J-ibt 
Average bhnualraintall: inches 
AverageanntJal sll~lwfall: Inches 

Physicrtl.Chai·acteHstics: 
(a) Relationship with TNW: 

0 Tributary flows di recti Yi!~to ~)~'· 
D Tribut~ry no,v!>flJrough 'pi~~ :tl~~ triPJttarie~ before, ehb~ri~gfNW. 

Projedwatersare fii~~<'t!~~ rlvermU~siromTNW. 
Pr~jectwaters are · ~!$~ Mslriver r11iles fm111 RP\V; 
Prqjectwatersare :Ri:.~~:f..i~.(acrial (straight) 1nilesfromTNW. 
Project waters are. ~~cl{pl~( aerial (straight) miles from RPW. 
Project \\'aters crQss o(serve as stat¢ boundaries; Explain: 

Identify flo\\; rot1te t<> 'fNW5
: 

Tributary streanlorder, if klio\vn: 

4 Notethaftlle Instructiqilal Guidehookcof}tains additional infomtation reg~rding ~wales, ditches, '';ashes, and Crdsionnl feahm'!s general!>' attd i11 the arid 
West. 
5 Flow route ~an tw described b)'identifying, e;g, tributary~. whi~;h flows through thl! re\•ie~\' iif~a. to flow intotri\)litary b, ;.vhiJ:;hthen tlq\\'S into TNW. 



(b} GencralTributarv Characteristics (check all that appJy); 
Tt·ibutary is: 0 N(ltt1n1l 

OArtificial(man-madeJ; Explain: 
0 M~nipul~tc(l (nmn•alt¢rcd) .. Explain: 

Tribut:ny properties with respc~f to top ofbaok(estituate): 
A vcr<lge t>,'i(lth: feet 
Avera~e depth: feet 
Aventge side slopes: fitk ~isf, 

Primarytribtltary substrate composition {check all that apply): 
D Silts . D ~ands 
D Cobbles 0 Gravel 
D Bedro.cf( D Veg~latioh, Type!% cover: 
0 Other. Explain: 

Tributary condWon/stability.[e.g~ •. highlyerodiilg, sloughhigbat1ks]. 
Presence ofrun/riftle/pool complexes .. Explain: 
·rributary geometry: 'pi~~ U$1 
Tributary gradient {approximate averageslope): % 

Flo:w: 
Tributary provides for; fl~~ [~i¥~ 

D Concrete 
0 Jvluck 

Explain: 

Estin1ale a\ieragc ~umber of flow eveilt~iu.revicw area/year: PJCI(,lti!!J 
Describe flo·w regime: 

Other inf<)rmation on duration and .volun1e: 

Surface tlow is: Pick List .. Characteristics: 

Subsurface f1ow: }lirk[.ist .. Explainfindings: 
0 Dye (or other) test p(!rfotin~d: 

Tributary has (cilecK aU t.hat apply): 
D B.edand ba11ks 
D OHWM6 (check all indkators that apply): 

0 dcar;natttrnlHile impres~e4 o11theban~ 0 the presmtce.9flitterand del)ris 
0 changes in the characterofsoil D destruction of terrestrial vegetation 
0 shelving 0 the presi:;nc~ of wrack line 
0 veg~hition n1atted doWt1~ bent; or absent D sedimeut sorting 
0 leaflitterdisturb~dorwashcdaway 0 scour 
D sedHncntdcpositipn 0 multiJll~ obscr\•cd.ot predicted fl~tw events 
D Water stttinlng 0 abrupt change in plant community 
0 otl1er (list)t 

D f)iscontitlttous OB\VM/ Explain; 

If factors other than the OHWM were used lo d~tenninc lateral ex~cnt of CWAjurisdiction (~heck aU that apjlly): 
[] HighT:ici¥ Line iTlliicated by: [] Mean 1-ligJl W:Jfcr Mark indicated py: 

D oil or scum line along shore objects D survey to available datt1m; 
D Ht1e shell o.r dcpti~ deposits (foreshor¢) D ph)isfcalmarkings; 
D physical niarkings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list}: 

(iii) Chemical Chatactel'istics: 
Chanicterize tribttta.ry (e.g.; \vater color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify speCific pollutants, if f(riown: 

6A niltttral or man-made discontinuity in the OHWM does not necessarily sevcrjurisdictiorl (e.g~, where the stream temporarily flows underground, or where 
the OH\Vivf has been removed by developrnent or agri1..1ultural practice:s ), Wher~ there is. a break in the OH Wt.-f that is unr¢lated. to the waterbody' s flow 
regime (e.g,, flow over a rockoutctop or through a cufve(t), th(! agencies willlopk tbr indicato~ pfJlow al>ovt; and below the.break 
7fbid. 



(iv) BiologiCal Characteristics. Channel sntJports (check all that apply): 
0 Rip<lriancorridor •. (:IHlrilcteristibs (tYM~ ~verageWidth): . 
D \V~tlarlc! fringe .• Characteristics: 
0 Habitat for: 

OFcgcraHy Listedsp~¢i~s; E;.:plain fitldings: 
D Fish/spawn.ai'eas,.Explain findings: . 
O.Other en,·ironnienta11y~sensitiVe spe~ie~, Explai!1 findings: 
D Aquutic/\yiidli(ydivcrsity. Explaiilfindiiigs: 

2. <;:har:tcteristirs ofwetl~n(Js ~djac~itt tp tlorJa'I'N\V.Hftt.t flow directly oi··iftdirec{ly i1ltoTNW 

(i) Physical· Characteristics: 
(a) Geiteral Wetland Characteristics: 

Properties: 
Wetla11d size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

PrQject \yethtnd$ Ci'OS1) or ser\•e as state bom1darics. Explain: 

(IJ) Gei1eral fl~.~''.~elationship with Non-TNW: 
Flow is: fit;~~i~t. Explain: 

Sttdh~¢ now ~s~ Pi~kList 
Characteristics: 

Subsurtace f1ow: Pittli..ist Explain findings: 
D bye (or othl;!r) test t'erfornl-eq: 

(c) \Vet land Adiacencv Determination with Non-TNWi 
· 0 [)irectly ~btttting 
0 Not directly abutting 

0 Pisc:rete \''et!rin.d hydrologic: cqtlt1ectiorL Explain: 
D Ecological connection. Explain: 
0 Separated l?y b~rm/oarricr. Expl(\in: 

(d) P~oximit)' (Relationship)tcJ 'fNW 
~rojcct wetlands ttr~ f:!~tt.ti$.{ river rni1¢s·frolii ~W. 
Project waters ~r~. g~~~ ~i.$.~ aerial (straight} miles frmntN \V. 
Flow is.from: RJ£Kl.-j$t.~ 
Estimate approximatcJotation ·of wetland· as \Vi lhinthe ):J~¢K~i~l floodplain; 

(H) Chellticnt. Chf\ra'-'tetistics: 
Characteri~e\Vetland system (c.~ .• watercolor is dear, .brown, oil tilnton.surrace;water quality; g~neral w~tct·~hed 

c1nuacteri~tics; etc;). Explain: 
ld¢ntH)' specific pollutat.lts, if known: 

(iii) Blplogknl CfJah\~tedsth:s. W~tlnlld s.tttiin>r·t,s(check all that apllly): 
0 Riparian butler" Ch~racteristks (typc,ayeragc width); 
0 Vegetatioi1 type/percent cover~ J+xplain: · 
D HahitaUo1': 

D Federally Listc{j sp~~ies .. Explain fim:lings: 
0 Fisltfspawn are~s. Explain fi~dings: .· . 
D Other enyironmentally.,sensitiye species. Explain tindings: 
0 Aqutltklwildlife di\'crsity~ Explahi findirygs: 

3. Ch~rncteristicsofaH wetlands adjacenttpth~tributar:f(ifari}') 
All wetland(s) b~;:ing considered in the emnulati\'e a11ab•sis: :pit~ 'tis( 
Approximately ( ) acres ilrtotai are ~)eing eonsidcredin the qunu!ati\'c; ~nalysi~. 



Fot e;;tdnvetland, spedt)' the foljo\Ving: 

Dird:tly·abtits?·(Y/N) Size <in acres) Din:'dlv abtds? (YIN) Size (in acres) 

Summarize overall biofogical(cherriicat and physical functions being performed; 

C. SlGNI.FICANT NEXUS DETERMlNATION 

Asignifkant nexus analysis will assess the flow chnra~t~ristics. and functions. of the tributary itself atul the fu nctiQns performed 
by any w~tlnnds adjac~ntto ~he tributary to detet~mine if they signitlqmtly .affec:tthecltemit:ll, physical, ~nd biological integrity 
of a TN\V. For each of the following situations~ a ~ignificantnexus exists if the tributary, in combination ·with aU of its adjacent 
wetlands, has. nwt·e than a SJJeculative or in$ubstan tiarerrect ()tl the du~mical, physicatand/or biological int~grity of:a TNW. 
ConsideratioJts When evaluating signiflcaitt nexus include, but are not lintited to tile \'olume, duration, and frequency of the flow 
ofw~ter in the tributary ;md Us proxiJnityto a TNW, and the fundiiJn$ pe•·fornte~l b! the tributarr a~d nil itsndjacent 
wetlands. It is nclt amu·opriate to detenniJHJsignificant 11exus ~ased solely on ~uyspeciflc ~hrcshold ofdistnnce(e.g. behveen {t 
tributary audits adjacent wetland ur between a. tributary and theTN\V). Similarly, the fact nn adjacent wetland lies :within or 
outsl<.le ofa floodfllain is ne>tsolely de,erminati\'e of s.ignifl~ant ne~us. 

Draw connections between the features docume1tte<1 and~he effects on the'[N\V; as identified h1 th~ /lapimos Guid~t\ce and 
discussed ht the Instructional Guidebool{. Factorst() coJtsider include, for example: 
• Dues the tribtitary, in contbinalion with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TN\Vs, or to reduce the amount ofpoHutapts or t1ood <waters n~aching a TNW? 

• Does thetribhtary, in cornbinati~~ \\•ith its adjacent '\'etlands (if any), pmvide habitatang lilh~}'d¢ support fhndionsJor fish and 
other species, such .as feeding, nesting, spawning, orrearjng young forspecies .that are present itt the TNW7 

• Does the tributary, in combination with its adjacentwetlands (if any), have th~ caJ}acity to transfc;;r riutricnts angprganic carbon that 
sitppqrt d(nnlstreanlfqqdwebs? · 

• Dpes the tribt~taty~ in con1binatioil \vith its a4Jacent wetlands (ifany), have other relationships to the physical~ che111ical, or 
bidlogkal·integrityofthe TNW? 

Note: the above listofconsidet'ations knotinclusive nod other functions obsen•cd or knpwn to occur should be documented 
below: 

1. Signific~nt nexus fin~ingsfor non-RP\V that has 110 adjucentweHands arHI (lmys ditect1Y or indir~ctl.f into TN\Y~~ F;xplain 
tin ding~ of presence pr absenfe of significp.nt n~xus below, bas~d Qn the tributary itselti then go to Section ULD: 

2. Signific:1nt nexus findingsJor ll()tt-RP\Vand its adjacent Wetlands~ \\;here thenon-RP\V flo,~'s dh~ectly or iridiredly into 
TN\Vs. Explain findings of presence or absence ofsignit1cant nexus below, based on the tributary inc(.)mbination with all of its 
ac;ljacent wetlands; the11 g() to Sectiorl• J ll.Di 

3. Signiflcantncxus. findings for wdlands adJacent tQan RP\\' but thatch> not directly abut the llPW. Explain tthdings of 
presence orabsence ofsigniticant nexus below, basedorqhe trilnttary incpmbinntion with an of its adjacent wetlands; then go to 
Section· III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FlNPINGS. TH~ ~UB~EC:T \V;\..TEE:~/WETLANJ)SARE (CHECKALL 
IHATAPPIJ Y}! 

l. TN\Vs a.Jtd Acljac~nt \Vethl!uJs. Check aU tMt apply and provide siz¢ estitn~tes. iil re\•iew area: 
[}TNWs: linear teet \vidth (Il}, Or, acres~ 
[] \Vet1ands adjaccntto T'NWs: acres. 

2. RI~\Vs that flow directly or indireCtl)1 into TN\Vs. 
[81 Tributaries ofTNW s where tributaries typicaHy tlri\\;)'¢ar.;romid arejurisdictiori~l. Provi(je data ahd rationale indicating that 

trib.· .ut.ary .. ris p.cr.ei·lll.ia·l· :.·East··· F.··o. r. k S. a. \. '.annal.lC. '.rc .. ek. ·. l.HlS a.··well.;·.d. eft.ned·c·h·a ... t.·l·J·l·e.la·p··· ~ .. )rox·i·n·J·ately.· .~. 2 .. fe.ct in·'.'.'id···th an· d.· i··s· sho''.:n. ~ ~ . . L the USGS map as perennial. The unnamed tributary has a well-,defiucd channel and has good flow on several site visits. r r1)Ynl 'rl.Ll'tJ 
D Tribut~ries ofTN\V \vhere trib~1taries have continuous tlchv "seasonally'~ (e.g., typically three i11onths each year} are . . .. 0\1vU H s 

.. J···u·r·i·s·d·· ict.ionaL Data supportin~ this c01wlusion is provided ttLSection IItB. Proyide rationale indkating. that tributary nows 1"\., L) t .. DM 
seasonally: . , I r '- \ f l 



Pro''.idy.estim~tes forjtlfi;;qictiorml·,vat~r~ in.t}1e ty\•ie\\' t1fea(checknl.I·th<lt appl}'); 
[81 Tributary waters: 250 linear teet width (1l).2 &12 
.mJ Other non;.wetland waters: acres; 

l~lentHY type(s) gf wat,efs: 

3. Nort;..RP\Ys8 tlmt flow directly or indirectJyinto TN\Vs. 
121 \Vaterbodythat is Jlot aTNW:or art ~PW, buf flows ~iredly ()rht~Hrec(ly into a .TNW~ ami. H has a sigtiific(lnt 1'e~vs with n 

TN\V is ju~isdictiottitl. Datasupporti.ng this conclusion is provided at Section.lll.C. 

Ptovid¢ es~imat~s forjurisdiqtiol1al waters )Yithin the r¢~·lc\v t(rea. (chcc~ ~U that appJ)•): 
[J Tributary waters: linear feet width (11). 
L] Other non-wetland wat~rs: acres. 

lqentil:Ytype(s) Gf \vaters; 

4. \Vethtntls dircetty a butti1~g an RP\Vthaf flo'v directly ot ilidirect.lrinto T~\Vs. 
[] \Vetl~ndsdirectly aput RP\VandJbns arejuri$di~tiom11 U$ adjace11t wetlands' 

[J \ycqands directly a:bttttingwt RPW where tributaries typically now year-:round. Provide data and rationale 
indicating that tributaryis perennial in SectionJilJ).2, above. Provider<1tiomllc indicati11g thaJw~tlatld i:? 
dire.ct ly al)utting an RP\Y: 

[] \Vctlands dit~ctly abuttihg a~ R.PW '\'here. tril'Jutt)ries typicall)r fl9\v''S'e~sqpall)'>'' Prqyi~e dat~ indicatipg tlutt tributary is 
sen.sonal in Section Ill.B and rationale in Section ULD.2;above: Provide rationale indicating that wetland is directly 
abutting an RPW; 

Provide acreage estimates forjurisdictional wetlands in the·review area: acres~ 

5~ 'Vctfandsadjacentto but uotdir~ctly abuttin~ anl{{l,ythat~owdir~ctly m~indirectly .inf(}Tl'f\Vs. 
EJ Wetlar1ds thatdonotdircftlY abut<~.n RPW, but when considered in combination with the tributary t().,vhichlhey are adjacent 

and with similarly situated adjacentwetlaud~. haye t1 s,ignificnnt n<::x:l~s with a TN Ware jurisidictionatDatl.t supporting this 
coilclllsi(Jn iiq>rqyiqed af Secti()n m.p: 

Provide a,creagc estimates forju,dsdictiqnal wetlands in 'be review atea: acres. 

6. \~etlt~luls adjace1i( to JlOl1·RJ>\Ys thaff]()n' dil•ectly l:Jl' ,htdirectly into T~·nvs-, 
[] Wetlands adjacent to such waters~ and have \Yhen considered in combinatiotl with the tributary to which th.;::y are adjacent 0111d 

With siil}ilarly.situated.adjacenr'''etlaM~• lu1\·~ a sig,lificanfgexus\vith a TNW are jurisdictional. Data supporting this 
conclusion is provided at Sectioh IH.C. 

7. ll11pc:i(Jndn1ents of j(tdsdictihnrtl wn.ters.9 

AsH general rule, the impoundmentof ajurisdictionaltribut~ry. remainsjurisdictional. 
ITl Oeptoustrtltc that impoundment was cr~atcd Jrom"waters of the lJ.S., "or 
[] DehlOJlstrate that water meets the. critcritifor bne ofthe categories preset1ted tibove( 1~6). or 
LJ D~monstrate that water i~ isolated with tl nexus to conunerce (see Ebelow). 

E. ISOLATED (INTERSTATE QR.l~{fRj\:-STATEJ \VATERS, l~C~tJOlN;(j I~()LATED \YETI_.A~f)S;'fHE USE, 
DEGR4\I)A'{I9N OR DESTRUCTIONOF WHICH COULD AFFECT INTERSTATE COMl\IERCE.lNCLUDINGANY 
SUCU \YATEilS{CH:ECJ( ALLTHATAPPLY)!10 

f2J \\'hich arc of could be used by interstate pr foreign tp.welet's forrecfiatiomH or other J)l!rposes~ 
[] trom which fish or shellfish arc or could be taken and soHtin interstate orforcig11 eonuncrct{. 
L] which rireofc()ulfl pe tts~(ifor industriatpvrposesh)' irlqllstriesiil.interstatecomniercf!:, 
D Interstate isolated waters. Explain: 
[] Other tactors;. Bxpl~in: 

8Sce .• Foohmk# 3~ 
9 T!J CQlhpkie the ~t;llysis refetto the ke)' ht SectioJi m.g6 ofthe Instrytctional Quidebook. 
1

1) Prim~ to US$erting Qr dediningCWAJllris~ictiqn ~nsed S()lelyon this c;ttcgory~ Ou·ps l)isJrids wiUelcyat~ the action to Ct~rris aiuJ E;PA UQfor 
reYicw eo11sistent with the process !lesc(i))ed In tl1e Cot·psJEPA}femormulumRegartliltg CWA ~kt Jm}stliction FQ/lowiug Rttp(llws. 



Identify wate1· body and summarize ration ate supporting d~tern(inatiom 

Provide cstinmtes forjl.lrisdictional water$ i.n th¢ revie\'1' are~t (check aU thar apply): 
[J Tributary waters: linear feet width (tl). 
[] Other non-wetland \Vaters: acres. 

identify l}'pe(s} of writers: 
EJ Wetlands; acres. 

F~ NON:.;JURISDICTIONAL WATERS; INf~LUI)INGWETI..ANDS (CHECI< ALLTHAT APPLY): 
D If potential Wetlands were assessed \\'ithin the review area~ these areas did not meet the criteria in the J 987 Corps ofEngineers 

Wetland Delineation Manual and/or appropriate Regional Supplem¢Itts; 
[] Revie\\' are<1 included isolated w<tl~rs witlt no substiutti<llnexn~ to interstate.( or tbreign) corumcrcc. 

D Priorto the Jan 2001 Supreme Court decision in.''Sit'AN(:C,'' the.review areawould havc·bccnrcgutatedbasedsolelvon the 
''lvfigratory Bird Jtule" {MBR). 

[] Waters do notineel the .. SignitlcatltNexus''standard. where such a finding is required tor jurisdiction. Explain: 
[J Other:.(explain, ifnot covered above): 

r>ro\iide acreage estimates fhrnon~jurisdlctiot1a[,vaters in the review area~ where the sole potential basis of jurisdiction is the lviBR 
ll1ctors (ie., presence of mfgratoiyb,irds, pre sene~ of endangered species; ttse of \Vater for irrigated agricuHure)1 using bestprofcssion<tl 
judgillent(checkall·.that apply): 
0 Norv-wetland waters (i.e., rivers, streaq1s): linear teet width (fO. 
[] Lakes/ponds: ncres. 
[] Other non-wetland waters: acres. List type ofaquaticrcsource: 
0 W~tlands: acres. 

Provide acreage estimates for nmJ-jnrisdictiqnal water$ hi thq review (lre~ that do llot n1eet the "'Significtint Nextis'' stand<ird, where su<;h 
a finding is required tbr jurisdiction (check alLthat apply): 
[] Noll-Wetland waters (i.e., rivers, streams): linear feet, width (tl), 
0 L(lkcs!pobds~ acres. 
EJ Otherrton-wct[and\vatets: acres. List typeofaquaticresqun::e: 
D Wetlands: acres. 

SECTION IV: DATASOURCES. 

A. $UPP()RTING DATA .. Dat:t review'ed Jot JD (checkaH thafnpply,.. chec1:ed items shaH be inCluded. in (7rtse JUe and, where checked 
and requested, appropriately reference sources be}o\r): 
18] Maps, plans, plots or plat submitted l}y or on. behalfofthe apptic<lntlconspltant: 
[J Data sheets preparedlsl!bmitted by or on behalfofthe applicant/consultant 

[] Ofllce concurs with data shects/deHneation report 
D 01)icediH~$riotcor\~;ur with dl)ta sheets/delhieation ref>ort 

[J Data sheets prepared by the Corps: 
[J C()rps !HWigubh.~ \Vaters' shldy: 
0 LLS. Geological Survey Hydrologic Atlas: 

0DS(}SNHD d<,ta. 
0USGS 8and 12 digitHUCJ113ps. 

0 U.S, Geological Sllr\'ey map(s). Cite scale& quad name: 
D lJSDANatural Resources Conservation ServiCe. Soil Survey; Citation: 
D National ·wetlands inVenlorymap(s) .. Cite.name: 
[] Statc/Loc;t'll wetland inventory tuap(s); 
[] FEMAJFIRJ\'t maps: 
0 100-yearFloodplain Elevation is: (National Geodectic Vertical Daturn ofl929) 
l8l Photographs: D Aerial (Name & Date): 

or[8] Other (Name&, Date): l1rojectSiteJanuary2012 
[] Previous determination(s), File no, aud d~~te ofresponse letter: 
D Applicable/supporting case hnv: 

_g .. ··.· .. A. p.p.lica.h .. le:'·s·u···.P.P ... O .. ··.r.tin .. gs·c·.i·c.nti .. fic .. Hteratu .. reVl ;-/: /:. t£~D ~ Other information (please specify): QStrL--z:_. <.J\ · \-

R ADDITIONAL COMI\IENTS TO SUP POnT JD: This JD tom1 includes East Fork Savannah Creek and a2-foot wide tributaryto. 
Savannah Creek that is within 25i~et ofthe project and flows intoSavannah Creek within 75 feet oft he bridge .. 



APPRO\' ED .mRTSDlCTI<J'NAL DETERMINATION F(HtM 
U.S; At•my C::.m'psofErigi11~e.rs 

This form should beeomplctcd.byfollowing the instructions provided in Section IVofthe JD formlnslructionalQqidd_mok. 

SECTION I: BACKGROUND TNFORl\JATION ;\ - . 
A. REPOJlt COMPLE1]0N DATE FOR APPRQVEJl.JURl$I)lCTIONALDETERl\HNA.tlON (JD):·/1 bl\ ' I~ 
u. utsTRicr ol7FICEJ FILENAME, AND NllMBER: ~fu..U~\4--'-o otoot.t tJ ct.tr( LO-')a\ll-6 ~ ~ LcJ\t ( 
C. PRO.lECT LOCATJ()NANDUACKGROUN,O INFQUl\lATION:US64"fur11ingLaneatSR 1300,FiJ•esCr.Road 

State: .Nc _. ____ ___ _ _ _ _ ___ County/parisblborong11: Clay ____ _____ _ _ __ _ City: Hayesville 
Gent~r coordinates of!:>it~ {Jat/loug iJ1 degreedechnalfpnnat): Lat• 35.054126° N~ Loi1g. -$3.892484° ~~~ 

Unh'ersal Trans\•erse Mercntor: 
Name ofneare~t w~'terbody: UJto Sweetwater Creek{PWRCla$s: WS IV) 
Name of nearestT~tldltiol1aLNaYigablc Wat~[{TN \V).into ·which the aquaticrc~ource f1mvs: Hiwassee River 
Name .or watershed orH)'drologic.Unit Code (f·IUq):·Hiwassee River (HUG06020002060010) 
J?l Ch~ck.ifmap/diagratllofrcvicwareaand/or P?tentialjurispictional areas is/are availa})Jeuponrcqtlcst. 
00 Check if other sites (e.g:~ offsite mitigation sites, disposal sites, etc.,,) ~re associnted with this action and are recorded ott a 

ditfcrcnUD form. 

D. ~"E:YIE\V PERFORiUEil FOR SITE EVALUATIO~·(CHfCK ALL THAT APPLY): . 
m1 omce(DGsk) Determination. Date:_N?VC!llher26._2014 \ UE'V\C~ I ( I J-{ \ fll 
181 Ficldpctermination" Datc(s):Septemb~r20~ 4912 '-\1 \ 

SECTION II: SUMi\'IAit\' OF FINDINGS 
A. RHA SECTION 10 DETERl\llNATION OFJURISDICTJON. 

There~;;~~'~!~ H'ldvigable't'atel-s oft/{e U.S.l' Within :Ri,•cf$and Harbors ;\_ct {RfiA) jtirisdiction{as defined b}'33 C:I'R part 329) ill the 
reviewarca.[Rei}uii•etfj 

~V\t+ 

E$1 Watt:rs subject to th~ · ebh <1ttd flo\\' of the tide. 
Jlm Waters are pteset1tly useq~ or have be ell used in the. past; or may be susceptible for use to transport interstate or foreign commerce; 

Explain: 

B. C\VASECTION404-DETERl\UNATION OF JURISDICTION: 

Tlt¢re ~:~~ .~lt'tllei'S qf'the as:·• Within Clean \Vater Act{C\VA)JurisdictiOt1(as defined by 33 C:FR part 328) in the nwiew area~ £Required} 

J. \Vaters of the.U.S. 
a. Indlcatepr~seJtceufwntcl's.ofU.S~ in re\ilew at·ea (check aU thnt:-t{li)ly): 1 

fili1 JNWs,.includit'lg t¢r:ritoriaiseas 
lif Wctlai1dsadjacCilttoTNWs 
f8)_ Relatively permanent waters2 (.RP\\'s) that flow directly or ili(,)Jr~dly i,It() TNW~ 
~- Nm~-RP\V~ thatil(}\1{ di~cctl~! ~r inclir~cdy in~p TNWs 
mf Wetlands directJyabuttingRPWs that flow directly or indirectly into TN\Vs 
ti2J WeUandsfidjac¢nttd.bufnotdiredly-abt1tlitlgRPWs thatJlO\\t directtyoriiiditectly ihto TN.Ws 
_Iii Wetlands adjacent to non~RPWs tlmtflowdircctly or.indirect1y into TNWs 
Ill Impoundments ofjurisdictional waters 
mJ Isolated (iiHerstate orintr(lstatc) '''~fcrs, includihg isolated wethmds 

b. Jd~ntify (estimate)siz¢ of watei-S t)fthe IJ·~;.ill the teview fll'e:t: 
Noil,-wetland waters: 30 linear feet: 6 width(fi)mid/or acres; 
Wetlands: acres. 

c. Limits (boumlnries)Qfjul'isciiction based on: ~il'!lft!l!i!:~~~U;¥;rJlJI\Ii,~ 
Eley<Jtion ofest~bli$hec;I QHWM (if~tlO\"Vtl): 

2. .NQu.-regulntecl wnters/wethmds {check ifapplicable):3 

iii Potentiallyjurisdictional \\'ab.~r$ ~nd/or. \\'etlands were assessed within therevie\y area and detem1incd to be notjurisdictionaL 
Explain: 

1 I3oxe~ ch¢ck~d ~elowshall b#. silpporteqby contpleting the appropriate secti01is itt Section Ill below, 
2 For pttrposesof thisJ()mt, an RPW is defined as a tributary thlll is nota TNW and that typi~ally flowsyear-roand or has cpntiml.ous How aHca.;;t "seasonally'' 
(e,g,, typically J months). 

-
3 Supporting documentatioil is presented iit Section liLF. 



SECTIONIIk C\VAANALYSIS 

A. TNWs ANI) \VETLANDS ADJACENT TQ TmVs 

The agencies will asse1"t jurisdiction over tN\Vs :tn ti ·. \\'eUands adjacent to TN\Vs~ lfthe ~qtmdc r~sou rc~ is a TN\Y, co 1npletc 
Secti9n III.A.( and Sectipn lH.D.t. only; lf theaquatier~~gurce is n w~tla~d ndjac:¢nJ to il Tl\~V, ¢()rnJllete Sections H I.A.l rutd 2 
an~t Section III.D.l.;.otherwise;sce·Section JII.B below. 

l. TN\V 
Identii}'TN\\f: 

Suttlt)ia.rizetation~le.$uPJ)Ortingdetetrnination: 

2. \Vethtn~ adjacertttoTN\V 
Sununarize rationale .supportingconclusiot1 that wetland is ·~adjacen(: 

n~ CHARACTERISTICS OFTRIBUTARY (TJJA.T IS NOT ATN\V)AND ITS AJ)JACENT \VETLANDS{tFANY): 

This section sumll1al'ites infotlnafiorl regardin~ cban1ctcristics ofihe td buta•·r and its adj ncentwetlands, if any, and it helps 
dete•·mine whe.ther or not. th~ standnrdsfor j urisdir;thm e$tal>Hshed under Rap:mos have been met. 

Theageucieswillassertjutisdiction overuon.;nltvigabl~tribtlf~riespfTNWswltere the tributaries are Hrel~tivel}' permanent 
W:\Jers" (RP\Vs), i.e. tributari~sth{lttypically f1o·wyear-round ()l. h:-tve ccn~tiilUOusflo\\:' at least seasonally(e.g .. 1 typicl)lly 3 
months)• A wetland that directly abuts an RP;\Y is nlsojurisdktiooal.. If the aquatic. resouree is not a TNW,but has: year .. round 
(perennial) now, sl<ip t() SectionJU.D.2. lfthe aqu:ltiC res()urcc is·a ·wetlmtd ilia•cctlyn(Jidtiltga tri~ul~rywith perennial flQW; 
skip to Section_ IU.D.4. 

A '"''etl~nd thafis adjacenttq ~t1t that does nQ.tdirertly nbut 1lll. ~PW re,guircs a signifi~Jtht uextts ev~hlation.Cot()s districts and 
EPA regions ,.,.m include in the record any available informntiontltatdocume.tltsthe.exlstettce o:fa significant nexus behYeen a 
relatively perm~uent tril)utnry thatis·n(}f pere#rlial (and it~ :tdJacent w~tlan(fsjf any) and a traditional rinvfgablc '\v:tter; e\'en 
though. ft signific}lttt nexus fittding is not requited as a matter of raw. 

Ifth~ '\•nterbody4 is 110t anRP\V, or ~ \yeH:ntd dh;ectly~butting an RP\V, a Jri will require additiorlal dahl to detennirie iflhe 
n·aterbody has a s.ignificant nexus with a TN,Y •. If the tributary has adjacent wetlauds, the significant nexus evaluation must 
coTtsider the tributary i11 cornbination,vith nnoflt.s adja¢ent,\·etlaf'lqs. This ~iguificAnt itexu~ eval.tmtion t~f}fco~tbinc~, fot· 

. analytkalpurposes, the tributary and all ofits adjacent,nHands is.usedwhetherthereview ar~aid~ntifted in the JD l~e~uestis 
the tributary, or its a<ljaeent wetland~h o•·bQth.Ifthe Jll coyers a .tributary with f\djacent \yetllllldS, c.ompleteSectionlU~U.l fot 
the tributary, Secfi()n HI.B;2 for ll.UY on site wetlands~ aml SectionJII.B.3 for aU wetlands adjacentto that tributary1 both onsite 
and offsite. The determination whether a significantn~xus exists is determined i11S(!ction lii.C below. 

1. Charaetedstics ofnon-TN\Vs thatflou> dh"ectly m· htdircctly into TN\V 

(i) General Area Cohditiolts: 
Water$hed size: 
l)railutge area: 
1\.veragcmlmHd mi 
AVeragy fut~ual $h()\\'futt: inches 

(ii) PhysiCal Chat"actcristics: 
(a) Relationship '';ith TNW: 

D Tributary flows directly il}t?'J~)V· . . 
0 Tributary tlo.ws thnritgh il£Ji,lid!~:t .tributaiies before entedog TN\V. 

}lroj~crwm~rsar{: tiv~r tnilc$ frOrh TNW. 
Ptoj ecf,\·Me!"S are n1iles • from RPW. 
Project waters arc (straight) mi[es from 'fN \V, 
J'r~jed v:~tets ar(l ~erial (straight) miles. from RPW. 
Projectwatcrs cross or serve as state boundaries. Explain; 

ldentifytlow route tu TNW5: 
Tributary stremnorder,.if~nqwn: 

" N()t¢thatthe htstrucllonal Guidebook eoiitaiils additio11al hllbmiation regatding.swales, ditches~· \Ya5hes, and erosional features generally and intbe arid 
West 
$ Flow mute can l~e described byjdcntifying, e;g~. tributary a, which nows throtigllthe ie\·ith\' t1Tei\, to flo\,; into b-ibut;n)' h, \\'hiditlien flows into TNW~ 



(b) Gcitcra!Tributarv Char~tcteristics·(check all that apply); 
Tributary is: 0 Natural 

0 Artificial (man.,t)lade), Explain: 
0 Manipulated (tnun-aheted)~ Ekplair1: 

Trib!Itary t>ropertics with respect to top ofbat}k (estiniate): 
A \'erage width: feet 
A-verage depth: . Je~l 
A \reragc side slopes: Jit~·K::DI«~· 

Prhtlal)' tributal)i substrate c()mpq~ition (~be,ckall that apply): 
0 Silts 0 Sands 
0 Cobbles D Oravel 
D Bedro~:k D \regehition; Typt/% cover: 
06ther~ Explain: 

0Concrctc 
DMuck 

Tribtitaty co!tdition/stabiHty [e.g., highly eroding, sloughing b~mkSI Explain: 
Presence .o~.run/rH)le(r,g~~ 5~p1p)exes.. Exp1ait1: 
Tributal)' geontetry: lU£ki;m~l 
Tributarygradient(approximate averageslopc): % 

(c) Flo\\': 
Tributary provides for: Bf~if.li§J 
Esth11ate average mtttlber offlow e\•ents itt re\'ic\\' area/year: J?~£j?iJ~!st 

Dcscribetlowregiine: 
Other iilformatiol1 on duration arid v.oltirrie: 

Suhsurf.1CC flow: nm:~nJ:$:t,. f:xphtiil findings: 
D Dye (or otlier)tf:stperforrned: 

triln~tary ha;; (c)leck ~llthat appl)'}: 
D Bed and banks 
D bi-I\Vlvt6 (check aU indicators that apply): 

D dear, ril)hiral line iil1pressed onthe bank D the presence oflitterand debris 
D changes in the character ofsoil D destruction ofterrestrial vegehltioi1 
D shelving 0 th~ preset1Ceofwracklinc 
0 vegetation matted down~ beut, or absent D sediment sorting 
D Jeaflittcrdisturbed orwashedaway D scour 
D sediment d¢position D 1nultihle obServed t1r predicted flow e\'ents 
D water staining D abrupt ch11nge in plantcqrnmunity 
0 other {list}: 

D Discotltitntolls OHWM.7 Ext>lairt 

lfliicters other than tht}OH\\~I \verc u:;ccl to dete~11iine latetalext.~rlt ofCWAjurisQictioh {check all thtit apply): 
f!l High Tide Lin~ indicated by: . llitJ. , Meanlligh WaterMark indicated by: 

0 oil or sqml line alongshore o~iects. . .. 0 survey to availa~Je datum; 
0 flue shell or c:febris deposits{foreshore) 0 physicalm~rkings; 
0 physical markings/characteristics Ovegetation lhlcslch~ngcs.in vegctation.types. 
0 tidalgattges · 
D other (list); 

(iii) Cheinical Chntacteristics: 
Characterize tributary (e.g .• Water color is clear, discolored, oil)' film; watet quality; general watershe<l characteristics, etc.}. 

Explain: 
lqentif)'spedftc pollutants~ ifkno\tn: 

£,A •1~ttur~tl or ri1ari:-n1ade discontinuity inth~ OHW!vL d6es not necessarity sever jurisdiction (e.g .• where the .stream temporarily rlowstmderground. or where 
the OHWM has been removed by deyclop1nent or agricultural practices). Where there is a break in the Of-IWlvf that .is unrelatedtothc waterbody's How 
regirne (e;g., now over a rock outcrop or through ~.culvert); the agencies will look for indicators of tlow apove and bclo\Y the break 
~~ . . . 



(iv) "BiologicitlCbarul:t~ristics. C::hnnnel support!; (chccli.~ll thatapply): 
0 H.iparirm corridor. Clmracteristics (typ~,averagewidth): 
0 \Vethmd fringe; Characteristics: 
0 Ha!Jit~Itf{)t: 

D Federally Listed SJ1e'cies. Explain iirtdihgs: 
0 Fj;ib/spawn areas~ Explain fincHngs: • 
0 OthereilVironinentaUy~s~nsitive species .. ~xphtin fit1<i!ogs: 
0 Aquatic/wildlife diversity. Explain Hndings: 

(i) Physi~~~ Gharatt¢risti~s: 
(a) General Wetland Characteristics: 

Prqpertjes: 
Wcllmidsize: acres 
'Wetland t)'pe~ E:xplaim 
Wethn1d q\iality ... ~xpfriin: 

J>r~fect wetlands cross or serve as state botmdaries; Explain: 

(h) Geneml ~I~:~I~~!ationship withNofl,.TNW: 
Flow is: ii£K~nl~l Explain: 

(c) 

(d) 

Surfi1ce flow is: Hl~l!liJl~l 
Chi1racteristics: 

Subsurfac~ t1ow: lis:~~C~ii' Explain findings: 
0 Oye(or other)test p~rforined: 

Wetlartd Adjaccncv·Dctcrrl1iiiation with Noh;.;TNW: 
0 Directly abuttir1g 
0 Notdiredty vl>tttting 

0 pis¢rete\vetlaud h}·dr()logic cor1ncction. ~~q)laih: 
0 Ecological connection. Explain: 
0 Sep(}ntt(!d by b~rnllt?arrier. Ext>laiit 

Proxin1ity fRelations!!iJD toJ::!'lW 
Project \Velliliids ar~.· •/ i~~rivermilesfromTNW. 
ProJect watcr:s ~rc ,,, "~erial (stmight) miles .fromTN\V. 
Flowisfrmtf: · 
Estimate approximate location ofwetfand as within the g!,£H1i:Q!it tioodpluin. 

(H) CheitHcal CharacteristiCs: 
Cha~acJeriz~ w~flt111dsystem.<e:~·· water color is ch:-Itr, brown, oil filnronsurt~1cc; watcrqu;:tlity;genetal W~ltershed 

charactcristi~s~ etc;)~ Explain: 
Identifyspe~itlcpollutants,ifknown: 

(iii) Biologidtl Chatnctel"istits• \Vet land suppotts(chcckall that apply): 
0 Riparian hutTcL CharacJcristi<;s (typ~, averag~ w(dth): . 
0 Vcgetat~o11 typc/pc~cqnt~oYer~ Explait~; 
0 HabitatJor: 

D FedemllyListed spe<;ies. Explain: fiitdit1gs: 
D Fish/spawn.ateas .. Explain findings: . 
O·Otl1cr .cnviroiuneotally,.scnsi~iv~ specie~~ E~plain·.tlndings: 
D Aqu1}ti~/vt'ildlife diversity, E~plain t1ndlngs: 

3. Chara~tedsti~~ of~U Wetlf)nd~. tidjacenfto theh"ibutary (if filt)') 
All \\'ctland(s) beitig considered in the. cutnulativc analysis: g_,sE!;l;Ui'f 
ApprO?'imat~ly ( ) acres intqtal are p~ing.considered inihc <:uun~lative.analysis. 



For e(lcli \\'etland;specifythe f()IJo\ving: 

Directlvabut-s?·CY/N) Size <in acres) Directly abuts? (Y/N) Size (in acres) 

C. SIGNIFICANT NEXUS DETERMINATION 

A sigtlificant nexus analysis '''ill assess the flow· characteristics and fm1ctions of the tributary itselfaml the futtctions perfornied 
by. ~my wethtr~ds<ndJa~en(tb .the tri~ut~ry. tu.dctcrJ.nitttif(hc~signUiean.tty affect the chemical,•physlcal, aJt<li>lologic!ll httc~rity 
of:rTN\\'. Foreachofthe following situations, a signifi£antnexttsexists iftiw tri~ut"ry. in C()nt(JinationwithaU ofifs!l.<Uacent 
wctlattds, has ntore t{HHl n speculative or insubstantial effect on the chemical, physkal nnd/or biological integt'ity ofa TN\\r. 
C:onsiderations:whell ev~du~tingsignifkant.rtexusindude, but are n~tlimit~d to the volume, durati~n,andfrequency of the. no,\· 
of water in the tributary and its proximity to a TNWfaud thcfundionsperformed by the tdbutaryand aU its mljacent 
wetlands .. Itis not appr9pdate to determine signi~cant nexus l>ascd sol~ty on nny specific thr:e$hold ofdistance (e.g. between a 
tdbut3ry and itsadjq.cent wetland or ~etweena.~ributary and the TN\\'). SinliJarlyi tl1c.fact q.n adjacent wetland)ies within or 
OlJtsitie of aJloodpfaitt is not solely determinative ofsi~nificant nextls; 

Draw connections between the features documented :md the effects on the TN,V, asJdentified in the Jlaptlitos Guid!ulcc mtd 
discussed in the h.lSft·uctionafG•ddebQol~. Fa~toa•s to tot1side1" indude, for example: 
• Doe:s the tribtttary, itt corhbirmtion wi~l1 its adjaccnt,,t~tlands (ifany), have the capacity to carry J)oll*tailts orHood waters to 

TN\Vs, .or to reduce the. amount of pollutants ortloodwatcrsreachingaTNW'l 
• Does the tributary, inc;ombin<ltion with.·its adjacent wetlands·(if(lny); provide hnbita:t and lifccycle support·functions for Hsh and 

()the!" spech~s; $u.ch as feediiig, riesling, spmvning} Of tearing Y()Ullg f()r Sf)eCie$ thata[e preseJ\t in tile TNW? 
• Does the tributal)<, hf combination \vith its adjacent wetlands (if any), have the capadtrto transfer nutrients aitd organic carbo11 that 

supp()rt downstream foodweps? 
• Docs th¢tribl~tary, il1 con1bi1iatioh with its adjac¢ht 've:tlands (if mty), have ()thcrrelatio11shipsto the physical, t:hemical. or 

biologicalintegrltyofthe TNW? 

Note: .the ab()ve list of COilsideratiohs is not ir1Ctllsive and othl'r fHnctions observed or knQ:\\'11 to Qt:Cllr shotlld be <toci.IJUeitted 
below: 

1. Significant nexus findings for non-RPW thathas no adjacent wetlands and flows ditectJy or indii·ectlyJnto TNWs. Explain 
findings pf presence Qr (lbsence: of sign ifical\t nextiS b~l()W; bnsed on the tributary itscl t: then g(} to Section IlL D: 

2. Significant 11exus findings {()r non-RP\Y (Utd it$ adjacent wethmds, where the nou.-RP\V flows directly or indirectly into 
TN\Vs. Explail1 findings of preseJlCe ?r absen~::e O($igl)ifkant ll~XlJS {)dQV{, based on th¢ tributal); in e:ombinatimi \Vith all ofhs 
adjacent wetlands, then go to. Section Hl.D: 

3~ Significrint nexus findings foa- wetlands adjacent to riri RP\Vbutthnt do iwt dir'ectly abuftheRP"W. Exphlin findhtgs of 
presence or absence ofsignifkantnexus below, based on .the tribuhlry in combir1ation with all of its adjacentwctlands; then goto 
Section III.U: 

D. DETERl\liNATIONSOF JURISDICTIONAL FlNDINGS.THE SUBJECT \VATERS/WETLANDS ARE (CHECK ALL 
THATAPP.LY): 

1. TN\\'s and Adjacent \Vetlnnds. Check all thatapply and provide size estimatesin review area: 
iJ TNWs:. .··. linear feet wid.th {tl); Qt; acres; 
Ei) Wetlands adjacellt to TN\Vs: acres. 

2. RP\Vs thatnow dih~ctly or i!tdirectly illto XN\Vs. . . ·.···· . . ... . .. ·· . ·. . . . . . .. I 

121 .... ·· ... ·.•· .· 'l·'.rib.· t.th·l·r.ie. s .. o .. f .. ·. ·.1. 'N. ··.l·.· \. ' .. ·'.s -.' ... ··he•r·e t·.r· · . .i .. b· .t·t·t·a·.·.r·.·i•.·es.· .•. y·p.ica. · .. ~ .. l .. y ... t·l·o"'.' i .. 'e .. ·a. r·,.ro···.· .. t.md. a.· .. r.eJ···t .. ~r. i ... s .. dic. t··i·o· J·l·'·a .. L .. •.p· r·.o· ·'. ' ... id··· e.·. d. at. a ... ·· a .. · nd.· .· .. ~.at·i· o. ·n· .. a·.··.'.e~.". di. ca.y ·, n~g~ that \_ "'r\) ·•• tributmyis perennial: The stream is shOW'llOfl the USGS topographicmap·as a blue lined strcam(perenniai),.Yh otV .s ~ rti, . 
1]!1 Tribuwries ofTNW where tributaries have continuous Jlow ''seasonall.y'' (e.g;, typicaLly three monthseach year) arc . . ~ ~ 

jurisdictional. Data suppprting this c()nclusion. is provic:Ied at Section ll I.B. Provide rationale indicating thattributary flows Al-~ ; 

seasonally: LAD\~)\-( k 



Provi4e esthriates for jtlris:~idioiul.l water~ in the ~:~vie\y area ( ch<:¢k aU tha(<mply): 
~ Tributary waters: 30 linear f~et6 width(fi); 
fi. Otherno11.;wctland \\'(lters: acres. 

ldcnti.t)r type(s) ()f \\'aters; 

3~ Nou~RP\Vs8 tJmfflow dii"Ectly or indirectly into TN\Ys~ 
Ell Waterl>ody thatjs not 3,}NW or iJ_n RPW; l*tflh\\'S directly or in~HtesHYinto a TNW; an<f it has asignit1cantnexus \Vith n 

TN'V isjurisdictioriaLData supporth1gthis conclusion ispro;,·ided atSectiOI\ Hl.C 

Provide estimates forjttrisdictioillll \\'atcts'\,vithin the•_r~y.ic\V <lrt!a.(check all that·_apply): 
.mil Tributary waters: linear feet width{ft). 
Ji Qthct1H)Jl~\vetland W~lters: ~wres~ · 

!dent it)' typc(s) of waters: 

4. \Vet lands dinctly ahuttiltg an R PW ttud flow ditectly 01· irl£lit'cctlyinto Tl\'\Vs. 
[jJ \ycttunds dir~cHy ~butRP\Vandthus are jurisdktihn<tl··-~ alijaccnt wetf(lnds. 

lld \Vetlands-directfynbutting an RPWwhere tributaries typically llowyear-round~. Pn:wide dat~t1ntlratiC)flaie 
indicating that lrUmfary isperennialinSecticm ULP~2.<ahovc.Pmvicle nttionale indicating that wetland is 
directlYahl!tthlg anRPW; 

Ill \Vetlands directly ahl)ttillg ~n RP\V where .tributaries typically flow· ~'s~asonaHy.''. Prqvide •• <lat~lindicatingthat tributary is 
seasonal in Section HI.B andrationale in. Section 1U.D,2,.abovc.Provide rational~ it1dic<ttiqg that \Vetland is directly 
abutting an RPW: 

Provide acreage esHmates tor jiidsdidional wetlands in .the review area: acres. 

5~ \~'~thmdsadjacenlt(} but· nQt dke~.dy nbuttit1g nn RPW that ~~w directly or _indirectly into 'n'l\Vs. 
00 Wetlands that donot.djrccHy abut ;ut RPW, bu(when considcrcdittcQmbination.'~'ith the tributary_(Owhieh they ate adjacent 

<Uld '''ith similarly situll.ttid. adjacent wet land!>, have a significant nexus with a TNW mejurisidictional, Data supporting this 
c()ndusion_ is provided itt Seetioi) III. C. 

Providencr¢agc ~sth11atcst9rjurisdjctirinril wetlat1ds ittthe r~\'iew area: acres; 

6. \Vetiaruls ;idjacenfto iwrt-HPWs th~tfl~:W' (]h'~~tly ot; ifJdirectly ill to TN\Ys• 
[iJ \VetlaJlds adjacent to such waters, and have \vhen c~nsideredin CO?lbination \Vith the tributary to whtch the): ~re adjacerl:t and 

with.$i.nlilarly siWatt;d ?djacent. wet.lands, have a sigf)ific(}nt tJCXtts with aTNW <trcjuris~ict~on~L I)ata supporting this 
c<mdusitm•is provided atSectio!lliLC. 

Provide estjrimtes for j urisdictiollaL wetlati,js in Ute t¢vie\\'~rc<l: acres. 

7. Intpoundn1ents. ofjurisdietional Wa(cfs.9 

~s u general r~le;_ the impoundment ofajudsdictional_.tributary remainsjudsdktionai. 
li). t:Jemqttstratq tha,t.impoU!ldrnent was created from ~'waters of the U,S;;~' or 
~ Denionstrate that water meets the criteria tbr Otle ofthe <;at~gories presented. above (I w(i}. pr 
l!f Demonstrate thatwat~r is isolated. with a nextts to commerce ( seeE below). 

E. ISOLf\T~J) flNTERSJATEORJN1'Rt\-$'fAT£] \VATE~S; INC{;;UDINGISOLA'I'ED\YETLANDSsTflE USE; 
DEGRADATION ORDESTJ{UCTION OF \\'HfCHCOULD AFFE(j'f INTEH~TATE COi\li\lE:R{;E,lN(;Ll)l)JNGANY 
~OCH \VATERS (CHECKA~LTHATAPPLY):1(} 
{jil which ~re qr could b(!u~ed by intersta,te or foreign lraveiers. fof recrcutio•ial or other p~trposd. 
~ frotn which fish or shellfish ~1re or could be takenand sold hrinterstate or forci&n commerce. 
I!) which are or could be used lbrindustrial purposes by indvstri~s< in int~r!)tate ~ommcr,c~. 
00 biterstate isolated \va.ters~ Explain: 
1m Qtlwr f.'lctors~ .Explaiit: 

lde11tify water body and summarize ratlonale .. sup1mrting determination: 

3See Footnote #T 
? To .. cornplcte the analysis refer to the key in Section IllD.6 of the rnstnlttional <Juideoook 

. w PrloHoasserlitJgor declining CWA juris~Hdion based solei~· Oil .this ("afcgory, ~:orp~ Distri~t~ win eleynt~ tlieaciiQn (()COrps and (<:PA HQ {()l' 

re'\i~w consistent_n:itb .the pmcess described in H.•c Corps/EP.A Meu~orq~ulmufleglltdtng t;:JJ~ .rJt:(Jurisdictfoll Fo/lowiugR(IpllllQ,F• 



Pto'vide estimrit¢s f9r jt1risdktional waters in. the review area (check all that apply): 
[]Zj] Tributmywaters: linear feet width (ft). 
[:jl Other noiHvetland \Vaters: fiCres. 

Idcntit)' type(s)·otwaters: 
~ \Vetlands: acres. 

F. ~ON~JURISDICTIONAL WATER,S,.INCLUDING \YETLAI\lDS(CHECKALL THAT ~PPLY): 
[El lf po~ential wetlands wereasset;s~d withil] the review tlretl, these areas <lid notn1cet the criteri<I: ill the I Q87 Corps ofEtigitleers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
ml Revie'~ area inchlded isolated wHters with no substanlial nexus tpinterstat~ {or foreign) commerce, 

0 Prior to the Jan 200 I Supreme Court decision in ''SWANCCJ' the review area W'ould have been regulated based solely 6Ii the 
"Migratory Bird RltW' OviBR), 

[i] \Y1itcrs do r1ottm::ct the "Significrillt~cX:tis1~ standard. where such a finding is re(]uiret{ fOr jlJri~dictioll; Explain: 
l][f Other" (explain, ifnot covered above); , 

Provide acreag~. esthilates for n.oJt-jurisdktional waters in the review are<\, \vherethe sole potential basisofjurisdiction is the MBR 
fhctors (Le,, presence of n1igmtory. birds, presence o[cndangcrcd species, use of water tor irrigated agricultwe);tls:ins best professional 
judgrncnt (checKaJJ that apply): 
rnJ N<m~wetland 'tV<lters (i.e;, rivers, streams): linear ft!et width (ft). 
[rti Lakes/po1t<]s: acres< 
(g1 bther uon-:-wetland waters: acres. Listtypc ofaquatic resource: 
lid Wetlands: acres. 

Provide acreage estimates for non~jurisdictional waters in the review area that do nofmeetthc "'Significant Nexus'' standard~ where such 
a finding is reqilired for jurisdidiort(checkalltlmt apply): 
l¥l] Non-,wetland waters(i.e.,rivets. streams): linear feet, width (ft). 
Jj] LakeS/ponds: acres. 
_[.j] Other non-'\Vetland \\'aters: acres. List t)'pe of aquaticresource; 
.U&J Wetlands: ncres. 

SECTION IV: DATA SOURCES. 

A. SU~PORTI:NG DATA. Data revi~wedfor JD (check :tlltl1~t apply - checke<l Tten1s shall be included in case file and, where checked 
atl(j .. requesteQ; tip!)mpriatelyreference Sources beiO\\' ): 

m.J __ .. · M .. a_p.s, ___ ·.p·· h.m. __ s~. p .. ~. o ... · t s. c. lr. p·l·a· ·.t·. s.u· .. b. n __ .1. i·t. te ___ d. ~) ... •.· ·.o. ·r·····o.· .n __ · . __ be .. h. al.fo. ·f.the. app.ljc. <.l .. n.f/· .. ' c.· .o ... n .. ·. st.ll.·tant: [£] Data sheets prepared/submitted by or on bchalfofthc applicant/consultant 
0 Oftlce .con.curs with data sheets/delineation repm1. 
0 Ot11ce does notconcur \Vith. ddt a sh~ets/delit1t><lti011 report 

til Data sheets prepared by the Corps: 
00 Corpsnayigablcwatcrs• stud}'; 
Ill p.s~ Ge~)lpgieal Survey ll):dr()logic Atlas: 

0 .USGS NHDdata~ 
0USGS8and I2digitHUCtnaps . 

. IXJ U.S, GeologiCal Sur\•cy !nap( s). ·Cite scale & quad 11lll1le: 1:24,000; Peachtree. 
[jj USDA Natural Resources Conservation Service Soil Survey, CiUtlion: 
mil N~Horial wetla,tdsi~v¢ntory map(s) .. Cite.rli}trte: 
U&f State/Local wctlandinventorymap(s): 
[@ FENIJVFIRM rnap~: 
DEl_···•.·•.••.···.·· 100-year Floodplain· Elevatinn is: (National Geodectk Vertical Daturn t)f 1929} 
f21 Photographs;.OAerial (Name&Date); . 

()t (81 Other(Nmite L~ Datc):Cul ycrt site Septcrnbcr 2{}, 2012, 
(£] Pnwious dctcrmination(s). File no; and datcofrcspouscJcttcr: 
Jlli] Applicable/supporting case law: . 

·{§_-·.·.:.· .. ··.. A_ •. · .. p·(·).liC(·l· ble .. /su .. p.p·o·· rtin. g. sc_·.i.entifi·c··' literat1m~: lif r~ ~ \& Y'YUL\) 
~ Other intbnnation(please specity): \A_,& fi'-"'L--

B. ADDITIONAL COMMENTSTO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 14,2014 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00672, Mountain Housing Opportunities, 
Inc./ Joe Quinlan 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Buncombe City: Asheville, 
Center coordinates of site (lat/long in degree decimal format): 
-82.39078 

Latitude & Longitude in Decimal Degrees: 35.59339, 

Universal Transverse Mercator: 
Name of nearest waterbody: unnamed tributary to Swannanoa River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Swannanoa River 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 
mi Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
HI Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD fonn. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
mlJ Office (Desk) Determination. Date: 4-14-2014 
li!§J' Field Determination. Date( s ): March 20, 2014 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There f~1 "navigable waters af the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 
329) in the review area. [Required] 
~ Waters subject to the ebb and flow of the tide. 
)I Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters oft he US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

1m 1NW s, including territorial seas m Wetlands adjacent to 1NWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs m: Non-RPWs that flow directly or indirectly into TN\Vs 
IE!I Wetlands directly abutting RPWs that flow directly or indirectly into 1NWs 
fma Wetlands adjacent to but not directly abutting RPW s that flow directly or indirectly into TNW s 
flii Wetlands adjacent to non-RPWs that flow directly or indirectly irito 'INWs 
l!illJ Impoundments of jurisdictional waters 
lij Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 161linear feet: 3 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~!!llm§!!!!ll!fm~~~~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

mii Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
1 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ill.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section 111.0.1. only; ifthe aquatic resource is a wetland adjacent to a TN\V, complete 
Sections ill.A.l and 2 and Section ID.D.l.; otherwise, see Section III.B below. 

l. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TN\V 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "'relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section lli.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section m.c below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: Jr:mm;g~~ 
Drainage area: ~!im~i]f 
Average annual rainfall: inches 
Average annual snuwfall: inches 

Physical Characteristics: 
(a) Relationship with TN\V: 

D Tributary flows directly into TNW. 
D Tributary flows through ~-mWJ§j tributaries before entering TNW. 

Project waters are miles froin TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters arc aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, ifknuwn: 

(b) General Tributarv Characteristics (check all that awly): 
Tributary is: D Natural 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: JliifiJH. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/poo_l_ complexes. Explain: 
Tributary geometry: ~~li!ll!lJ!It 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~JM:~{~j 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: m~Jf!~~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: m!~l~)l[f. Characteristics: 

Subsurface flow: BllfJII§). Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OH\Vl\.1.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

.!00 High Tide Line indicated by: (iOO 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily fihn; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 

6A natural or man-made discontinuity in the OI--IVVM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
undergrmmd, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



- -- ----------------------------. 

0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flpw_~~lationship with Non-TNVI: 
Flow is: !l~il:ii.i[~. Explain: 

Surface flow is: ~~.m;I~ 
Characteristics: 

Subsurface flow: ~{~ll\li!iiii. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

D Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project 

Project w"""''""~· 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the f1~~~! floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if any}_ ___ ___ _ 
All wetland(s) being considered in the cumulative analysis: ~i{i~jl 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size Cin acres) Directly abuts? (Y/N) 

Summarize overall biological, chemical and physical functions being perfom1ed: 

C. SIGNIFICANT NEXUS DETERMfNATION 

Size (in acres) 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a tloodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support dovmstrcam foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary itscl±: then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section lll.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
l!l!l TNWs: linear feet width (ft). Or. acres. 
Ia Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
~ Tributaries ofTNWs where tributaries typically flow year-round arc jurisdictional. Provide data and rationale 

indicating that tributary is perennial: the unnamed tributary to the Swannanoa River originates at a spring head on 
site. Professionals observed flow. Additionally it is a blue line stream on the USGS topographic map, NC-Oteen 
Quad which in North Carolina means it flows more than 3 months out of the year making it a perennial stream. 

Tributaries of1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
li!!l Tributary waters: 161 linear feet 3 width (ft). 
mil Other non-wetland waters: acres. 

IdentifY typc(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
~if Watcrbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
l!l!l Tributary waters: linear feet width (ft). 

8See Footnote# 3. 



-------------------------------- ~------------~------

.Iii} Other non-wetland waters: acres. 
IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Jm Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

lim) Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section Ili.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

rn!ll Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. _Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
mD_ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus -with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
m,m Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, tl1e impoundment of a jurisdictional tributary remains jurisdictional. 
-~ Demonstrate that impoundment was created from "waters of the U.S.," or 
mJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or m Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y): 10 

~- which are or could be used by interstate or foreign travelers for recreational or other purposes. 
mm· from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
El.ill Interstate isolated waters. Explain: m Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
!!if Tributary waters: linear feet width (ft). 
mJ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
llJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
J1m If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

ill Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
ll] Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the fustructional Guidebook 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MER factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
I§ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
6li Lakes/ponds: acres. 
Dllil Other non-wetland waters: acres. List type of aquatic resource: 
m!l Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
Ul Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Iii Lakes/ponds: acres. m Other non-wetland waters: acres. List type of aquatic resource: 
~- Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
ef Data sheets prepared/submitted by or on behalf of the applicant/consultant. 
. . 0 Office concurs with data sheets/delineation report. 

D Office does not concur with data sheets/delineation report. 
liiJ Data sheets prepared by the Corps: 
fi) Corps navigable waters' study: 
ljmJ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

I! U.S. Geological Survey map(s). Cite scale & quad name: NC-Otecn. m USDA Natural Resources Conservation Service Soil Survey. Citation: 
ti National wetlands inventory rnap(s). Cite name: 
flH State/Local wetland inventory map(s): 
!l1il FEMA/FIRM maps: ! ... ·.·_: ... ' .. _·.·. I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
"" Photographs: 0 Aerial (Name & Date): 

or D Other (Name & Date): 
II Previous determination(s). File no. and date of response letter: 
Jlill Applicable/supporting case law: 

~.·.: ... •.:.·.·.·.·.·. Applicable/supporting scientific literature: 
EZl.l Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: t:-6 ') 1'\W ~ ¥20) • fl. ~\)) !-{- 00 7 7 'J 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State:N orth Carolina County/parish/borough: Buncombe City: Asheville 
Center coordinates of site (!at/long in degree decimal format): Lat. 35.514909' I, Long. -82.604533' If. 

Universal Transverse Mercator: 
Name of nearest waterbody: Boring Mill Branch 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105 
II Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
I( Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
II Office (Desk) Determination. Date: 
II Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There E\l!l! "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

IJ Waters subject to the ebb and flow of the tide. 
f!l Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There E "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

l9 TNW s, including territorial seas 
Jllll Wetlands adjacent to TNWs 
!J Relatively permanent waters2 (RPW s) that flow directly or indirectly into TNW s 
I] Non-RPWs that flow directly or indirectly into TNWs 
miJ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
~.it Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 

I Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments of jurisdictional waters 

_ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 408 linear feet: 3 width (ft) and/or 0.03 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~~~1\f~Dil! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):' 
~Em Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defmed as a tnlmtary that is not a 1NW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section ill.F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.t. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections m.A.l and 2 
and Section Ill.D.l.; otherwise, see Section III.B below. 

l. TNW 
Identify TNW: 

Summarize rationale supporting detennination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus fmding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into TNW· 
0 Tributary flows through ~~ tributaries before entering TNW. 

Project waters are ·river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) ntiles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, v.rashes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tnbutaty b, which then flows into lNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: . _feet 
Average side slopes: tli~Jllij. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: -~~m 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: ~~J11Jj 
Estimate average numbe;·-of flO~ events in review area/year: ~~fiJi 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: lf(I1UI. Characteristics: 

Subsurface flow: IBf'gt;. Explain fmdings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition 0 multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
0 other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
Ill High Tide Line indicated by: Ill Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Ideotizy specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
71bid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: . 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

3. 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) 

Surface flow is: l:i!l±'!!ij! 
Characteristics: 

Subsurface flow: ~~-j. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adiacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project 
Project 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from 1NW. 

Estimate appr~ximate }~cation of wetland as within the I:&• floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

Characteristics of all wetlands adjacent to the tributary (if anx1.~~ .'<" ·" 

All wetland( s) being considered in the cumulative analysis: ~l; 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? CY /N) Size (in acres) Directly abuts? CY /N) Size (in acres) 

Summarize overa11 biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNW s, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus fmdings for non~RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus fmdings for non~RPW and its adjacent wetlands, where the non~RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAl. FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CIIECKAI.L 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
II TNWs: linear feet width (ft), Or, acres. 
iJ Wetlands adjacent to lNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
J8l Tributaries oflNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Strong flow, defined bed and bank, sinuosity. 
Ill Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
liSJ Tributary waters: 408 linear feet 3 width (ft). 
fJm Other non~wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
IJ Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
ll!1l Tributary waters: linear feet width (ft). 
liJ Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Jm Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

fi2l] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

mJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section Ili.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
liJ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
mill Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
I] Demonstrate that impoundment was created from "waters of the U.S.," or 
i1 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
li] Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

i 
which are or could be used by interstate or foreign travelers for recreational or other purposes. 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
which are or could be used for industrial purposes by industries in interstate commerce. 
Interstate isolated waters. Explain: 

iJ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section TII.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
i) Tributary waters: linear feet width (ft). 
12) Other non-wetland waters: acres. 

Identify type(s) of waters: 
li!lil Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
:Ill If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
61l] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

ill Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
~ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
IJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
fi5l Lakes/ponds: acres. 
I) Other non-wetland waters: acres. List type of aquatic resource: 
Dil!l Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the ''Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
IJ_ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
IJ Lakes/ponds: acres. 
I) Other non-wetland waters: acres. List type of aquatic resource: 
19 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
IS1 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
lfJ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

IJ Data sheets prepared by the Corps: 
I] Corps navigable waters' study: 
Dil!l U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

fgJ U.S. Geological Survey map(s). Cite scale & quad name: I :24K; Asheville Quad. 
~~ USDA Natural Resources Conservation Service Soil Survey. Citation: 
1m National wetlands inventorymap(s). Cite name: 
Dil!l State/Local wetland inventory map(s): 
Dil!l FEMA/FIRM maps: 
iii 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
fgJ Photographs: 1:8] Aerial (Name & Date):NCCGIA, 2010. 

or D Other (Name & Date): 
BJ Previous detennination(s). File no. and date of response letter: 
IJ Applicable/supporting case law: 
fiD Applicable/supporting scientific literature: 
1llill Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: JD Form #I applies to the stream labeled #I on Figure 5. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the ID Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION II 1.1 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): '1 ~~- ;):D/ 7 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: ~ C... e. 'SJltW- p_ b.,- {J. dO) L.{ ' 0077 f 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State:North Carolina County/parish/borough: Buncombe City: Asheville 
Center coordinates of site (!at/long in degree decimal format): Lat. 35.514909° i!j', Long. -82.604533° ill\l. 

Universal Transverse Mercator: 
Name of nearest waterbody: Boring Mill Branch 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105 
II Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
IJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL TIIAT APPLY): 
I!!!J Office (Desk) Determination. Date: 
I!!!J Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There lmiQ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

lit Waters subject to the ebb and flow of the tide. 
fll Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There. "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review area. [Required] 

l. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

liJ TNW s, including territorial seas 
iJ Wetlands adjacent to TNWs 
11. Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
11 Non-RPWs that flow directly or indirectly into TNWs 
fiB. Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
B Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
§I Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Jl hnpoundments of jurisdictional waters 
liJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 5541inear feet: 7 width (ft) and/or 0.09 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: nl\'1~11~ 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

IJ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a lNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section TII.F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section TII.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section m.B below. 

1. TNW 
Identity TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus fmding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and off site. The determination whether a significant nexus exists is determined in Section m.c below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TNW. 
D Tributary flows through llf~ tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, ifknown: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 1NW. 



(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ••• 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: -~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: 1!1\'l!il.IU 
Estimate average number of flow events in review area/year: ~~~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: [III"IJI. Characteristics: 

Subsurface flow: ~. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
0 changes in the character of soil D destruction of terrestrial vegetation 
0 shelving D the presence of wrack line 
0 vegetation matted down, bent, or absent D sediment sorting 
D leaflitter disturbed or washed away D scour 
D sediment deposition 0 multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
0 other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
Jilll High Tide Line indicated by: Jilll Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
0 fme shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~· Explain: 

Surface flow is: -­
Characteristics: 

Subsurface flow: ~. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Detennination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
, aerial (straight) miles from 1NW. 

Flow is from: ,., 
Estimate approximate -location of wetland as within the I!I~Jl floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: !l!BJJ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y/N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non~RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non·RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus fmdings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Iii!] TNWs: linear feet width (ft), Or, acres. 
[il_ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
11. Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Strong flow, defined bed and bank. 
Dm! Tributaries oflNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
!iii~ Tributary waters: 554 linear feet 7 width (ft). 
ml) Other non~wetland waters: acres. 

Identify type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
liJ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
J!1il Tributary waters: linear feet width (ft). m Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
m£1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

mlJ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

ml Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW th~t flow directly or indirectly into TNWs. 
1!\1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
DE) Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
B_ Demonstrate that impoundment was created from "waters of the U.S.," or 
tiJ Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
fi_ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPL Y):10 

I) which are or could be used by interstate or foreign travelers for recreational or other purposes. 

I. fro~ which fish or shellfish are. or co~ld be taken and .sold in. int~~tate or foreign commerce. 
which are or could be used for mdustnal purposes by mdustnes m mterstate commerce. 
Interstate isolated waters. Explain: . 
Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section Ill.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
J!!l Tributary waters: linear feet width (ft). 
:1) Other non-wetland waters: acres. 

Identify type(s) of waters: 
J!!l Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
1m If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
ml] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

li] Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
J!!l Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

linear feet width (ft). 
Lakes/ponds: acres. I 
Non-wetland waters (i.e., rivers, streams): 

Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
II Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
IJ Lakes/ponds: acres. 
WI Other non-wetland waters: acres. List type of aquatic resource: 
If Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
IJ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
llJ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

J!!l Data sheets prepared by the Corps: 
II) Corps navigable waters' study: 
J!!l U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

a U.S. Geological Survey map(s). Cite scale & quad name: I :24K; Asheville Quad. 
IJ USDA Natural Resources Conservation Service Soil Survey. Citation: 
ll National wetlands inventory map(s). Cite name: 
J!!l State/Local wetland inventory map(s): 
mJ FEMAIFIRM maps: 
J!!l 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) a Photographs: I8J Aerial (Name & Date):NCCGIA, 2010. 

or D Other (Name & Date): 
I] Previous determination(s). File no. and date of response letter: 
fil Applicable/supporting case law: 
I] Applicable/supporting scientific literature: 
J!!l Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: JD Form #2 applies to the stream labeled #2 on Figure 5. 
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