APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (ID): - #»/419" / q?o/l,[

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2008-00402, Hawk's Landing, LTD Q‘U/mﬁ 0-:"’)’"
C. PROJECT LOCATION AND BACKGROUND INFORMATION: I
State: NC County/parish/borough: Buncombe  City: near Weaverville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.7125 north /
82.4960 west
Universal Transverse Mercator:
Name of nearest waterbody: wetland and unnamed tributaries to Reems Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: The French Broad River
Name of watershed or Hydrologic Unit Code (HUC): French Broad
R Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

REVIEW PERFORMED FOR SITE E\;iLUATION (CHECK ALL THAT APPLY):
X] Office (Desk) Determination. Date:
| Field Determination. Date(s): April 15, 2008

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Piek TSt “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) Jjurisdiction (as defined by 33 CFR part
329) in the review area. [Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

¢List “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area.

=

There Pici
[Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): !

#  TNWs, including territorial seas

Wetlands adjacent to TNWs
XI  Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
@ Non-RPWs that flow directly or indirectly into TNWs
I Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
[l  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
i Impoundments of jurisdictional waters
[E]  Isolated (interstate or intrastate) waters, including isolated wetlands

fret

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 300 linear fcet:“%dth (ft) and/or 0.005 acres.
Wetlands:  acres.

c. Limits (boundaries) of jurisdiction based on: Bicl
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section 111.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to 2 TNW, complete
Sections III.A.1 and 2 and Section ITL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWS), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly

" abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section ITI.B.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Condltlons )
 Watershed size: st
Drainage area: P st
Average annual rainfall:  inches
Average annual snowfall:  inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[[1 Tributary flows directly into TNW.
] Tributary flows through ?i k Luist tributaries before entering TNW.

Project waters are |
Project waters are }

f river miles from TNW.

g }gg river miles from RPW.

Project waters are | ist aerial (straight) miles from TNW.
Project waters are ] 4U1st aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®: .
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.




(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width:  feet
Average depth:  feet
Average side slopes: Bickiliist.

Primary tributary substrate composition (check all that apply):

[ silts [] Sands ] Concrete
] Cobbles [] Gravel [ Muck
[] Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/rlfﬂe/Pool complexes Explain:

Tributary geometry: gl ]
Tributary gradient (approx1mate average slope): %

(c) Flow:
Tnbutary provides for: Pi

§

Describe flow regime:
Other information on duration and volume:

e

Surface flow is: ;g"fc

s

Tist. Characteristics:

Subsurface flow: Pick ' %isf. Explain findings:
{1 Dye (or other) test performed:

Tributary has (check all that apply):
[[] Bed and banks
] OHWMS® (check all indicators that apply):
[] clear, natural line impressed on the bank

the presence of litter and debris
[ changes in the character of soil

destruction of terrestrial vegetation

O
O
[ shelving [] the presence of wrack line
[T] vegetation matted down, bent, or absent [] sediment sorting
1 leaflitter disturbed or washed away O scour
[ sediment deposition [ multiple observed or predicted flow events
[J water staining [ abrupt change in

plant community
[ other (list):
[ Discontinuous OHWM.”" Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: #] Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[1 physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidat gauges
[[] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (type, average width):

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.




[] Wetland fringe. Characteristics:
[] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[0 Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW -

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:  acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow R_glatlonshlp with Non-TNW:

Flow is: Piek’

Surface flow is: PickiLi
Characteristics:

s

Subsurface flow: BiekList. Explain findings:
[J Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. BExplain:
[J Ecological connection. Explain:
[ Separated by bermv/barrier. Explain:

(d) Proximity (Relationship) to TNW

Project wetlands are hysj river miles from TNW.

Project waters ist aerial (straight) miles from TNW.
Flow is from: j
Estimate approximate location of wetland as within the BicKilst floodplain.

uxa

(i) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(i) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width):

[] Vegetation type/percent cover. Explain:

[l Habitat for:
[[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain ﬁndmgs

Characteristics of all wetlands adjacent to the tributary (if an'yg‘
All wetland(s) being considered in the cumnulative analysis: Pickd
- Approximately () acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N)

Summarize overall biological, chemical and physical functions being performed:

Size (in acres)




C. SIGNIFICAN T NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TN'W). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functlons observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWSs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
' 9] TNWs:  linear feet width (ft), Or,  acres.
- Wetlands adjacent to TNWs:  acres.

2. RPWs that flow directly or indirectly into TNWs.

X Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Based on the information obtained during the site visit and the information
contained in the appllcatlon these arne trlbut 1es to Rgems reek are ow year-round.
Tributaries of TNW where tnbutanes ave contmuous oW “seasonaﬁy (?! )Zlcally three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally:

Pryvide estimates for jurisdictional waters in the review area (check all that apply):
B¢ Tributary watersé car feetf-§width (f1).
# Other non-wetland waters:  acres.

Identify type(s) of waters:

3.  Non-RPWs?® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

#See Footnote # 3.




| Tributary waters: linear feet  width (ft).
| Other non-wetland waters:  acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
DX] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
” Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
_ indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Based on information obtained dunng the site visit, these wetlands abut
_]unsdlctlonal streams.

[E] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section II1.B and rationale in Section III.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW: .

Provide acreage estimates for jurisdictional wetlands in the review area:D.Dhcres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

[} Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area:  acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

adjacent and with similarly smlated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area:  acres.

7. Impoundments of jurisdictional waters.®
AQ a general rule, the impoundment of a jurisdictional ’mbutary remains _]llI‘lSdlCtlonal
2] Demonstrate that impoundment was created from “waters of the U.S.,” o
| Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
B8]l Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
lNCLUD]NG ANY SUCH WATERS (CHECK ALL THAT APPLY):"

' | which are or could be used by interstate or foreign travelers for recreational or other purposes.

| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. - Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
[ Tributary waters:  linear feet  width (ft).
4] Other non-wetland waters:  acres.

Identify type(s) of waters:
| Wetlands:  acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
_ Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
#] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR). ‘

® To complete the analysis refer to the key in Section II1.D.6 of the Instructional Guidebook.

1% Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Waters do not meet the “>ignificant Nexus” standard, where such a finding is fequired for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

%] Non-wetland waters (i.e., rivers, streams):  linear feet  width (ft).

Lakes/ponds:  acres.

Other non-wetland waters:  acres. List type of aquatic resource:

Wetlands:  acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams):  linear feet,  width (ft).

Lakes/ponds:  acres.

#] Other non-wetland waters:  acres. List type of aquatic resource:

i} Wetlands:  acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
f##] Corps navigable waters’ study: .
B U.S. Geological Survey Hydrologic Atlas:
[[] USGS NHD data.
~ [J USGS 8 and 12 digit HUC maps. ,

] U.S. Geological Survey map(s). Cite scale & quad name:.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is:  (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
‘ or [[] Other Name & Date):

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:
Applicable/supporting scientific literature:
Other mformatlon (ple specify): Site visit of April 15, 2008, ArcGIS map prepared by the USACE, and project

plans. }n mitkd on 3/ 17(/‘{60{,()&-@7“»&‘) SQHAws | + hawrating) ,

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTIONT: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

~ KEITH whyw s

B. DISTRICT OFFICE FILE NAME, AND NUMBER: 37/~ 2 005 -2 367

D YN CJCD.OZJ«C/’L yAR S
C. PROJECT LOCATION AND BACKGROUND INFORMATION: Concresere: Tributaries A.C,D, Wetlands A-D
State:NC County/parish/borongh: Cabarrus City: Kannapolis cCo

Center coordinates of site (lat/long in degree decimal format): Lat. 35.486161° K, Long. -80.762978° 8.
_ Universal Transverse Mercator:

Name of nearest waterbody: Rocky River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Rocky River

Name of watershed or Hydrologic Unit Code (HUC): 03040105
Bl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request,
‘ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
7 Office (Desk) Determination. Date:
iy Field Determination. Date(s):

SECTION 11: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

‘navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Reqmredj
i Waters subject to the ebb and flow of the tide. ‘
£ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

" Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

&ee “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired]

1. Waters of the U.S.

a, Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs).that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow dirgctly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RP'WSs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Ydentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 2167 linear feet: 3 width (ft) and/or 0.15 acres,
Wetlands: 0.22 acres.

¢. Limits {(boundaries) of jurisdiction based on; !
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

' Boxes checked below shall be supported by completing the appropriate sections in Section HI below.

* For purposes of this form, an RPW is defined as a tribetary that is not a TNW and that typically flows year-round or has contimons flow at least “seasonally”
{e.g., typicafly 3 months).

3 Supperting documentation is presented in Section ITLF,




SEC

TIONITT: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adj acent to TNWs, If the aquatic resource is a TNW, complete
Section ITLA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sectmns NOLA1 and 2
and Section IIL.D.1.; otherwise, see Section ITELB below,

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summuarize rationale supporting conclugion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanoshave been met.

The agencies will assert jurisdiction over nen-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic reseurce is not a TNW, but has year-round
(perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IT1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or bath. If the JI) covers a tributary with adjacent wetlands, complete Section ITLB.1 for
the tributary, Section TILB.2 for any onsite wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly inte TNW

(i} General Area CondltlonS'

Watershed size:

Drainage area:

Average anmual rainfall: inches
Average annual snowfalk: inches

(i) Physical Characteristics:
{a) Relationship with TNW:
[ ] Tributary flows directly into TNW.
] Tributary flows through $igk Fask tributaries before entering TNW.

Project waters are Pig
Project waters are B )
Project waters are aeznal (straight) miles from TNW.
Project waters are § acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW™:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional featires generally and in the arid

West.
¥ Flow route can be described by identifying, e.g., tributary a, which flows tbrough the review area, to flow into tibatary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[] Artificial (man-made), Explain;
1 Manipulated (man-alered). Explain:

Tributary propertics with respect to top of bank {(estimate):

Average width: feet
Average depth: _feet
Average side slopes; §
Primary tributary substrate composition (check all that apply):
[ sitts [[] sands [] Conerete
[ ] Cobbles L] Gravel ] Muck
[ Bedrock [T Vegetation. Type/% cover:
] Other. Explain:

Tributary condition/stabi]ity [eg., highiy erocling, sloughing banks]. Explain:

Tributary gradient (appromate average slope): %

(¢) Flow:
Tributary provides for: B
Estimate average number of ﬂow events in review arca/vear: |
Describe flow regime:
Other information on duration and volume:

Surface flow is: B Characteristics:

Subsurface flow: PIIEIESE. Explain findings:
[ Dye (or ofher) test performed:

Tributary has (check all that apply):

{1 Bed and banks

(] OHWMS (check all indicators that apply):
1 clear, natural line impressed on the bank
{1 changes in the character of soil
] shetving
7] vegetation matted down, bent, or absent
L] leafLitier disturbed or washed away
"] sediment deposition
[] water staining
[] other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of ferrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant commumity

I I

If factors other than the OFWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by; Il Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
L] physical markings/characteristics [1 vegetation lines/changes in vegetation types.
[] tidal ganges
[] other (tist):

(iii} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, ete.),
Explain: .
Identify specific pollutants, if known:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break.

P
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(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics {type, average width): .
[l Wetland fringe. Characteristics:
[1 Habitat for:
(1 Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
(] Other environmentally-sensitive species. Explam findings:
[} Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

) Gcneral Flow ReIanonshlp with Non-TNW:

- BREGE Explain findings:
[ ] Dye (or othcr) test performed:

(c) Wetland Adjacency Determmation with Non-TNW:
{_] Directly abutting
L] Not directly abutting
] Discrete wetland hydrologic connection. Explain:
[[] Ecologicai connection. Explain;
[] Separated by berm/barrier. Explain:

{d) Proxmn Rclauons]n )

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color 18 clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

{iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer, Characteristics (type, average width): .

[l Vegetation type/percent cover. Explain:

(] Habilat for;
] Federally Listed species. Explain findings:
] Fish/spawn arcas. Explain findings: .
[[] Other environmentally-sensitive species. Explain findings:
(] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any) .
All wetland(s) being considered in the cumulative analysis: Piclklist
Approximately ( } acres in total are being considered in the cumulative analysis,




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres

Summarize overall biological, chemical and physical functions being performed:

. SIGNIFECANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetiands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of 2 TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantiat effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example;

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of poltutants or flood waters reaching a TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyele support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

¢  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biclogical integrity of the TNW?

Note: the above list of considerations is net inclusive and other functions observed or known toe occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HI.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section ITED:

D. DETERMINATIONS OF JURISDICTUONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
e TNWs: tinear feet width (ft), Or, acres,
[} Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
B Tributaries of TNWs where fributaries typically flow year-round are jutisdictional. Provide data and rationale indicating that
tributary is perennial: Presence of flow on multiple visits. Hydric soil, no plants in bed, presence of amphibians.
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section HL.B. Provide rationale indicating that tributary flows

seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply): }
?ﬁj Tributary waters: linear feet width (ft). !

. Other non-wetland waters: acres, ‘
Identify type(s) of waters: |

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly info a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: lingar feet width (ff).
{ Other non~wetland waters: acres.

Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly inte TNWs.
= Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands,
B Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial i Section I1L.I2.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Presence of flow on multiple visits.Hydric soil, no plants in bed, presence of amphibians.
No uplands or manmade ditch, pipe, etc separate wetladns from RPW's,

[l Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III'B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

{&] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with 8 TNW are jurisidictional. Data supporting this
conclusion is provided at Section [IL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres,

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

[5] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
i Demonstrate that impoundment was created from “waters of the U.S.,” or
Il Demonstrate that water meets the criteria for one of the cate BOries prcscnted above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (sce E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

81 which are or could be used by interstate or foreign travelers for recreational or other purposes,

~'} from which fish or shellfish arc or could be taken and sold in interstate or foreign commerce.

{8 which are or could be used for industrial purposes by industries in interstate commerce.

£ Interstate isolated waters. Explain:

2 Other factors. Explain:

#3ee Footnote # 3.

% To complete the analysis refer to the key in Section IILIM.6 of the Tnstructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action fo Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Meanorandum Regarding CWA Act Jurisdiction Following Rapanos.



Edentify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area {check all that apply):
&} Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
=} Wetlands: acres.

F. NON—JURISDIC’I‘IONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

| If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

&1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

‘Waters do not meet the “Significant Nexus” standard, where sach a finding is required for jurisdiction, Explain:

Other: {explain, if not covered above):

Provide acreage estitmates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment {check all that apply):

Non-wetland waters (i.¢., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non<jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction {check all that apply):

7 Non-wetland waters (1.e., rivers, streams): lingar feet, width (ft).

Lakes/ponds: acres.
ET Other non-wetland waters: acres. List type of aquatic resource:

&} Wetlands: acres.

SECTIONIV: DATA SOURCES,

A, SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

- Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

Daia sheets prepared/submitted by or on behalf of the applicant/consuitant.
" [ Office concurs with data sheets/delineation report.
[T Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study:
U.5. Geological Survey Hydrologic Atlas
[ USGS NHD data.
T USGS 8 and 12 digit HUC maps.
- U.S. Geological Survey map(s). Cite scale & quad name:
- USDA Natural Resources Conservation Service Soil Survey. Citation:
4 National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):
FEMA/FIRM maps: .
| 100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
] Photographs: < Aerial (Name & Date):
or [_] Other (Name & Date): ;

Previous determination(s). File no. and date of response letter; 5AW. 2008 - 23¢7 g /72 /wgg
Applicable/supporting case law: .
Applicable/supporting scientiic literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUFPORT Jb:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDECTIONAL DETERMINATION (JD):

200823690 LLITH WhhF

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: W .
CESAW = 1 €= S CoPOLF CHRE 2o
C. PROJECT LOCATION AND BACKGROUND INFORMATION: Concresere: Tributaries B.E,F
State:NC County/parish/borough: Cabarrus City: Kannapolis

Center coordinates of site (lat/long in degree decimal format); Lat, 35.486161° 8, Long. -80.762978° 8§
Universal Transverse Mercator:
Name of nearest waterbody: Rocky River
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Rocky River
Name of watershed or Hydrologic Unit Code (HUC): 03040105
B4 Check if map/diagram of review area and/or potential jurisdictional areas is/are available npon request.
%arﬁ Check if other sites (e.g,., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMEPD FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination, Date:
Field Determination, Date(s):

SECTION H: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of tke U.5.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

Teview | arca [Required]
£ Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use (o transport interstate or foreign commerce,

Explam:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There &8 “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area, [Required]

iR

1. Waters of the U.S.

a. Indicate presence of waters of U.S.i in review area (check ali that apply):
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWSs
Wetlands directly abuiting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPW that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify {estimate) size of waters of the U.S. in the review area:
Non-wetland waters; 493 linear feet: 2.2 width (ft) and/or 0.025 acres.

Wetlands: 0 acres.

¢. Limits (boundaries) of jurisdiction based on: ¥
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
Bl Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section ITT below.

? For purposes of this form, an RPW is defined as a tributary that is not 8 TNW and that typically flows year-round or has continucus flow at least “seasonally”
{e.g., typically 3 months).

* Supporting documentation is presented in Section HLF.




SECTION ITT: CWA ANALYSIS

A, TNW;s AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section II1.A.1 and Section IT1.D.1. only; if the aquatic resource is a wetland adjacent to 2 TNW, complete Sections IIL.A.1 and 2
and Section IILD.1.; otherwise, see Section [1L.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination;

2.  'Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS {IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established uader Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally {e.g., typicalty 3
months), A wetland that directly abuts an RPW is also jurisdictional. If the aguatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perenmial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evalaation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require addition:al data to determine if the
waterbody has a significant nexus with a FNW. If the tributary has adjacent wetlands, the significant pexus evaluation must
consider the tributary in combination with all of its adjacent wetlands., This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITLB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section I1L.B.3 for all wetlanrds adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: ]
Drainage area: ~23 §
Average anmual rainfall: 45 inches
Average annual snowfall: 1 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
Tributary flows through § tributaries before entering TNW.

Project waters are %22 river miles from TNW.

Project waters are [0 858§ river miles from RPW.

Project waters are $32 aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW”: Unnamed tributary to UT to Rocky River.
Tributary stream order, if known: L.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows inte TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: Natural
[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth; .25 feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

Silts Sands [ Concrete
[1Cobbles ] Gravel [ Muck
] Bedrock ] Vegetation. Type/% cover:

7] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: relatively stable banks.
Presence of run/riffle/pool complexes. Explain: weak riffle pool complexes.

Tributary geometry
Tributary gradient (approximate average slope): 4-8 %

(c) Flow: ]
Tributary provides for: §§i
Estimate average number of flow cvents in review arca/ycar: 20
Deseribe flow regime:
Other information on duration and volume:

Surface flow is: iR Characteristics:

ﬁu&h

Subsurface flow: i fi. Explain findings:
[[] Dye (or other) test performed:

Tributary has (check all that apply):
Bed and banks
[ OBWMS (check all indicators that apply):
[ clear, natural line impressed on the bank
changes in the character of soil

the presence of litter and debris
destruction of terrestrial vegetation

[ 1 shelving the presence of wrack line
vegetation matted down, bent, or absent sediment sotting
leaf litter disturbed or washed away scour

multiple observed or predicted flow events

[} sediment deposition
abrupt change in plant conmunity

[} water staining
[T other (list):
[ Discontinuous OHWM.” Explain:

COXOXCX

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):
High Tide Line indicated by: ¥4 Mean High Water Mark indicated by:

[] oil or scum line along shore objects " [ survey to available datum;
[] fine shell or debris deposits (foreshare) [ | physical markings;
(7] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
] other (list):

(iii) Chemical Characteristics:
Characierize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain: water clear to discolored, forested watershed.
Identify specific pollutants, if known: No known pollutants.

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the streatn temporarily flows underground, or where
the OH'WM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Thid.



(iv) Blologlcal Characteristics. Channel supports (check all that apply):

Riparian corridor, Characteristics (type, average width): 30+t mixed pine hardwood forest.
Wetland fringe. Characteristics:

(<] Habitat for:
I 1 Federally Listed species, Explain findings:
("] Fish/spawn areas. Explain findings: .
[} Other environmentally-sensitive species. Explain findings: .
[X] Aquatic/wildiife diversity. Explain findings: amphibian life cycle.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

() Physical Characteristics:
(a) GCeneral Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland guality. Explain:
Project wetlands cross or serve as stale boundaries. Explain:

(b) General Fiow Rclattonshlp with Non-TNW:
Flow is: P i

Surface flow is: 1
Characteristics:

Subsurface flow:
[ Dye (or other)

{c) Wetland Adjacency Determination with Non-TNW:
"] Directly abutting
(L] Not directly abutting
{_] Discrete wetland hydrologic connection. Explain:
[_] Ecological connection. Explain:
i_] Separated by berm/barrier. Explain:

. Explain findings:
pcrformed

{d) Proximil elationshi to TNW
Project wetlands are
Project waters are
Flow is from.

(i} Chemical Characteristies:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; ete.). Explain:
Identify specific pollutants, if known:

{iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain:
(1 Habital for:
[_] Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings: .
[ ] Other environmentally-sensitive species. Explam findings:
{1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: BickLi
Approximately { ) acres in total are being considered i in the cumulative analysis.




For cach wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemieal, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus inclade, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and ifs proximity to a TNW, and the functions performed by the tributary and ali its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanes Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

o  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing voung for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downsiream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs, Explain findings of presence or absence of significant nexus below, based on the tribuiary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do net directly abut the RPW, Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section HLD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow vear-round are jurisdictional. Provide data and rationale indicating that
tributary is perenmial: . '
B8 Tributaries of TNW where tributaries have continuous flow “scasonally” (e.g., typically three months each year) are
jurtsdictional, Data supporting this conclusion is provided at Section 1ILB. Provide rationale indicating that tributary flows
seasonally: Presence of flow on multiple occassions,continous bed/bank sinuousity,no rooted plants, wrack lines.




Provide estimates for jurisdictional waters in the review area (check all that apply):
il Tributary waters: linear feet width (ft).
21 Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs,
{27 Watorbody that is not a TNW or an RFW, but flows directly or indirectly info a TNW, and it has a significant nexus with a
TNW ig jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet widh (ft).
¢ Other non-wetland waters: acres.

Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly intoc TNWs.
Ef Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
@i Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW.

Woetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section 111 B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not direcily abutting an RPW that flow directly or indirectly into TNWs.
Bl Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional, Data supporting this
conclusion is provided at Section IILC,

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Eil Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly sifuated adjacent wetlands, have a significant nexus with a TNW are jurisdictional, Data supporting this
conclusion is provided at Section [T1.C,

Provide estimates for jurisdictional wetlands in the review area. acres.

7. Impoundments of jurisdictional waters.”
- As a general rule, the impoundment of a jurisdictional tributary remains junsdlctlonal
#21 Demonstrate that impoundment was created from “waters of the U.S.)”
i Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
il Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): v
| which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Wil Interstate isolated waters. Explain:
24 Other factors. Explain:

Identify water body and summarize rationale supporting determination:

¥See Footnote # 3.

® To complete the analysis refer to the key in Section IIL.D.6 of the Instructional Guidebook.

" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action te Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
| Tributary waters: linear feet width (f1).
| Other non-wetland waters: acres,
Identify type(s) of waters:
Fl Wetlands: acres.

NON—JURISDICI‘IONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

| If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engincers

Wetland Delineation Manual and/or appropriate Regional Supplements.

| Review area included isolated waters with no substantial nexus to interstate (or foreign) commeree,

[C] Priorto the Jan 2001 Supreme Court decigion in “SWANCC,” the review area would have been regulated based salely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Expiain:

- Other; (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the gole potential basis of jurisdiction is the MBR
factors (Le., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.¢., rivers, streams): lingar feet width (ft).
- Lakes/ponds: acres,
Other non-wetland waters: acres. List type of aquatic resource:
tE Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review arca that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA., Data reviewed for JD (check all that apply - checked items shall be mcluded in case file and, where checked

and requested, appropriately reference sources below):
Xl Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
4 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps;
Corps navigable waters’ study:
U.S. Geological Sarvey Hydrologic Aﬂas
[C1 USGS NHD data.
1 USGS 8 and 12 digit HUC maps.
| 1U.S. Geological Survey map(s). Cite scale & quad name: .
| USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
- Photographs: [X] Aerial (Name & Date):
ar [_] Other (Name & Date):
Previous determination(s). File no. and date of response letter:SAW-2008-2367 8/22/2008,
Applicable/supporting case law: .
Applicable/supporting scientific Hierature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional
Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):
April 3, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2011-01746 Phase Il, Eastern Band
of Cherokee Indians, Mr. Ken Green, Lead Engineer

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Swain City: near Cherokee
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees:
35.4855 / -83.3596
Universal Transverse Mercator:
Name of nearest waterbody: Adams Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Oconaluftee River
Name of watershed or Hydrologic Unit Code (HUC): Little Tennessee
X] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and

are recorded on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X Office (Desk) Determination. Date: USACE April 3, 2014
[] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Pick List “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33
CFR part 329) in the review area. [Required]
] Waters subject to the ebb and flow of the tide.
] Waters are presently used, or have been used in the past, or may be susceptible for use to transport
interstate or foreign commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Pick List “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the
review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWSs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

O = |

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 20 linear feet: 3-4’ width (ft) and/or  acres.
Wetlands:  acres.

¢. Limits (boundaries) of jurisdiction based on: Pick List

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).



Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined
to be not jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource
is a TNW, complete Section 111.A.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent
to a TNW, complete Sections I11.A.1 and 2 and Section 111.D.1.; otherwise, see Section 111.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS
(IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands,
if any, and it helps determine whether or not the standards for jurisdiction established under Rapanos
have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are
“relatively permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous
flow at least seasonally (e.g., typically 3 months). A wetland that directly abuts an RPW is also
jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to Section
111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to
Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus
evaluation. Corps districts and EPA regions will include in the record any available information that
documents the existence of a significant nexus between a relatively permanent tributary that is not
perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional
data to determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent
wetlands, the significant nexus evaluation must consider the tributary in combination with all of its
adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes, the tributary
and all of its adjacent wetlands is used whether the review area identified in the JD request is the
tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete
Section I11.B.1 for the tributary, Section I111.B.2 for any onsite wetlands, and Section 111.B.3 for all
wetlands adjacent to that tributary, both onsite and offsite. The determination whether a significant
nexus exists is determined in Section 111.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:  Pick List

Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

® Supporting documentation is presented in Section I11.F.
* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.



(if) Physical Characteristics:
(@) Relationship with TNW:
[] Tributary flows directly into TNW.
[] Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?>:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [ ] Natural
L] Artificial (man-made). Explain:
[ ] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width:  feet
Average depth:  feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ ] Silts [ ] Sands [ ] Concrete
[ ] Cobbles [] Gravel [ ] Muck
[ ] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[ ] Bed and banks

] OHWM?® (check all indicators that apply):
[] clear, natural line impressed on the bank [] the presence of litter and debris
[] changes in the character of soil ] destruction of terrestrial vegetation
[] shelving [] the presence of wrack line
[] vegetation matted down, bent, or absent [ ] sediment sorting
L] leaf litter disturbed or washed away [ ] scour

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.



[] sediment deposition ] multiple observed or predicted flow events
] water staining [l abrupt change in
plant community
L] other (list):
[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check
all that apply):
[l High Tide Line indicated by: [] Mean High Water Mark indicated by:
] oil or scum line along shore objects [ ] survey to available datum;
] fine shell or debris deposits (foreshore) [ ] physical markings;
] physical markings/characteristics [ ] vegetation lines/changes in vegetation types.
[] tidal gauges
L] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[] Riparian corridor. Characteristics (type, average width):
[ ] Wetland fringe. Characteristics:
[ ] Habitat for:
] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(@) General Wetland Characteristics:
Properties:
Wetland size:  acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
] Directly abutting
[ ] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ ] Ecological connection. Explain:
[ ] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

"Ibid.



(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality;
general watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iif)Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width):
[] Vegetation type/percent cover. Explain:
[] Habitat for:
[] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately () acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and
the functions performed by any wetlands adjacent to the tributary to determine if they significantly affect
the chemical, physical, and biological integrity of a TNW. For each of the following situations, a
significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more than a
speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration,
and frequency of the flow of water in the tributary and its proximity to a TNW, and the functions
performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland
or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a
floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the
Rapanos Guidance and discussed in the Instructional Guidebook. Factors to consider include, for
example:

o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants
or flood waters to TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support
functions for fish and other species, such as feeding, nesting, spawning, or rearing young for species that
are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients
and organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the
physical, chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur
should be documented below:



1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or
indirectly into TNWSs. Explain findings of presence or absence of significant nexus below, based on the
tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows
directly or indirectly into TNWSs. Explain findings of presence or absence of significant nexus below,
based on the tributary in combination with all of its adjacent wetlands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination
with all of its adjacent wetlands, then go to Section I11.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS
ARE (CHECK ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[J TNWs:  linear feet  width (ft), Or,  acres.
[] Wetlands adjacent to TNWSs:  acres.

2. RPWs that flow directly or indirectly into TNWs.

Xl Tributaries of TNWSs where tributaries typically flow year-round are jurisdictional. Provide data and
rationale indicating that tributary is perennial: According to the information in the PCN, this UT is
flows year round/is perennial and has an OHWM.

] Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months
each year) are jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide
rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
X] Tributary waters: 20 linear feet 3-4” width (ft).
[] Other non-wetland waters:  acres.
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a

significant nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section
I.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
] Tributary waters: linear feet  width (ft).
[ ] Other non-wetland waters:  acres.
Identify type(s) of waters:

4. Wetlandsdirectly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and
rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that
wetland is
directly abutting an RPW:

] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data
indicating that tributary is seasonal in Section 111.B and rationale in Section I11.D.2, above.
Provide rationale indicating that wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area:  acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

8See Footnote # 3.



E.

] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to
which they are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a
TNW are jurisidictional. Data supporting this conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: ~ acres.

6. Wetlandsadjacent to non-RPWs that flow directly or indirectly into TNWs.
[] Wetlands adjacent to such waters, and have when considered in combination with the tributary to
which they are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a
TNW are jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area:  acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[] Demonstrate that impoundment was created from “waters of the U.S.,” or
[] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[l Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS,
THE USE, DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE
COMMERCE, INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):*

] which are or could be used by interstate or foreign travelers for recreational or other purposes.

L1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

] which are or could be used for industrial purposes by industries in interstate commerce.

L] Interstate isolated waters. Explain:

[] Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
[] Tributary waters:  linear feet  width (ft).
[] other non-wetland waters:  acres.

Identify type(s) of waters:
[] wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987
Corps of Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

[] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been

regulated based solely on the “Migratory Bird Rule” (MBR).

] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.
Explain:

] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of
jurisdiction is the MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water
for irrigated agriculture), using best professional judgment (check all that apply):

] Non-wetland waters (i.e., rivers, streams):  linear feet ~ width (ft).

[] Lakes/ponds:  acres.

[] Other non-wetland waters:  acres. List type of aquatic resource:

[] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant
Nexus” standard, where such a finding is required for jurisdiction (check all that apply):

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

° prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



[] Non-wetland waters (i.e., rivers, streams):  linear feet,  width (ft).
[] Lakes/ponds:  acres.

[ ] Other non-wetland waters:  acres. List type of aquatic resource:
[] Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case
file and, where checked and requested, appropriately reference sources below):
XI Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
[l Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
] Office does not concur with data sheets/delineation report.
[] Data sheets prepared by the Corps:
[l Corps navigable waters’ study:
[] U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
XI U.S. Geological Survey map(s). Cite scale & quad name: Whitter
[] USDA Natural Resources Conservation Service Soil Survey. Citation:
] National wetlands inventory map(s). Cite name:
[] State/Local wetland inventory map(s):
[l FEMA/FIRM maps:
] 100-year Floodplain Elevation is:  (National Geodectic Vertical Datum of 1929)
[l Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
] Previous determination(s). File no. and date of response letter:
] Applicable/supporting case law:
[ ] Applicable/supporting scientific literature: .
X] Other information (please specify): GIS map prepared by the USACE and IHS CATEX.

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 10, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02315, Brookfield Smoky Mountain
Hydropower, LLC, Attn.: Marshall Olson

C. PROJECT LOCATION AND BACKGROUND INFORMATYON:

State: NC County/parish/borough: Graham City: Tapoco

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.448389 N,
83.935744 W

Universal Transverse Mercator:

Name of nearest water body: Liitle Tennessee River (Lake Cheoah)

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Little Tennessee River {Lake
Cheoah)

Name of watershed or Hydrologic Unit Code (HUC): Lower Little Tennessee River (06010204)

B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

2l Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...} are associated with this action and are recorded
on a different JD form.

‘D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk)} Determination. Date: April 10, 2014
Field Determination. Date(s):

SECTION H: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATEION OF JURISDICTION.

There X8 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in

the review area. | Required)]

il Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport inersiate or foreign
commerce. Explain: The stream channel in the permit area is the Little Tennessee River (Lake Cheoah), a
traditional navigable waters and a Section 10 water below the Main Street bridge in Franklin, Macon
County, NC.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There ;;i};é “waters of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S. .

a. Indicate presence of waters of U.S. in review area (check all that apply): ©
TNWs, inchuding territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TN'Ws
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 10 acres.
Wetlands: acres.

i

Establighe

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*

* Boxes checked below shall be supported by completing the appropriate sections in Seetion IIT below,
? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aquatic resource is a TNW,
complete Section III.A.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ILA.1 and 2 and Section ITLD.1.; otherwise, see Section ITL.B below.

1. TNW
Identify TNW: Little Tennessee River {Lake Cheoah).
Summarize rationale supporting determination: Very large watershed, waterway can and has and does support
navigation of non-motorized and motorized boats.

2. Wetland adjacent to TNW
Summarize ratioriale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RFW is also jurisdictional If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section ILLD.Z. If the aquatic resource is a wetland dlrectly
abutting a tributary with perennial flow, skip to Section ITLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section 1IL.C below.

1. Characteristics of non-TNWSs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area: {
Average annual rainfall; inches
Average annual snowfall; inches

(ii) Physical Characteristics:
(2) Relationship with TNW:

[] Tributary flows through st tr1butaries before entering TN'W.

e

Project waters are ¥
Project waters are §

 river miles from TNW.

river miles from RPW.

Project waters are ' acrial (straight) miles from TNW.
Project waters are t acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Tdentify flow route to TNW™:

* Supporting documentation is presented in Section ITLF.

4 Note that the Instructienal Guidebook contains additional information regarding swalcs ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, ¢.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW, .



Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [1 Natral .
[ Artificial (man-made). Explain:
[_] Manipulated {man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width; feet
Average depth: | feet
Average side slopes: B¥

Primary tributary substrate composition (check all that apply):

] Silts [] Sands [ Conerete
[] Cobbles ] Gravel [ Muck
[] Bedrock [1 Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of ran/riffi omplexes. Explain:

Tributary geometry: Bick:

Tributary gradient (approximatc average slope): %
(c) Flow; )

Tributary prevides for: |

Estimate average number of flow cvenls in review area/year: _;Efg
Describe flow regime: .
Orther information on duraiion and volume:

Surface flow is: Y8t Characteristics:
Subsurface flow: ; Explain findings:

[] Dye (or other) test performed:

Tributary has (check all that apply):
] Bed and banks
[ oHWM® (check all indicators that apply):

[ clear, natural line impressed on the bank [] the presence of litter and debris
[] changes in the character of soil [1 destruction of terrestrial vegetation
[] shelving [7] the presence of wrack line
[] vegetation matted down, bent, or absent [ | sediment sorting
[] leaflitter disturbed or washed away (1 scour
'] sediment deposition [l muitiple observed or predicted flow events
{1 water stajning O abrupt change in

plant community
[] other (list):
] Discontinuous CHWM.” Explain:
P

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
2] High Tide Line indicated by: -4 Mean High Water Mark indicated by:
[] oil or scum line along shore objects [] survey to available datum;
] fine shell or debris deposits (foreshore)  [_] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
7] other (list):

(iii} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutamnts, if known:

(iv) Biological Characteristics. Chaanel supports (check all that apply):

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (¢.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricubtural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow aver a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break. ’
"hid.



[] Riparian corridor. Characteristics (type, average width):
[[1 Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
("] Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive species. Explain findings:
[T Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain;
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relatlonshlp with Non-TN'W:
Flow is: Piel i

Surface flow is: ]
Characteristics:

Subsurface flow: PifcList. Explain findings:
] Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

[ 1 Not directly abutting
[] Discrete wetland hydrologic cormection. Explain:
[] Ecological connection. Explain:
[ Separated by berin/barrier. Explain:

{d) Proximity (Relationship) to TNW
Project wetlands ar : river miles from TN'W.
Project waters ¢ ]

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Tdentify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
: [l Riparian buffer. Characteristics (type, average width): .
] Vegetation type/percent cover. Explain:
[0 Habitat for:
] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildiife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: ¥
Approximately ( } acres in tota are being considered in the cumulatlvc analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acreg) Birectly abuts? (Y/N)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

Size (in acres)



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
[imited to the velume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. If is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floedplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

«  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TN'Ws, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary. in combination with ifs adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IIT.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings.of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section JII.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size esfimates in review area:
B TNws: linear feet width (ft), O, 10 acres.
74 Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TN'W's where tributaries typically flow year-round are jurisdictional. Provide data and rationale

_ indicating that tributary is perennial :

| Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area {(check all that apply):

Tributary waters: linear feet width (ft).
§ Other non-wetland waters: acres.
Identify type(s) of waters:

3. Non-RPWs" that flew directly or indirectly into TINWs.
Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):

=} Tributary waters: linear feet width (ff).
=4 Other non-wetland waters: acres.
Identify type(s) of waters: .

¥See Footnote # 3.



4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
i1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

{3 Wetlands directly abutting an RPW where tributarics typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.).2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

{7} Wetlands directly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that
tributary is seasonal in Section IT1.B and rationale in Section IILD.2, above. Provide rationale indicating that
wetland is directly abutting an RPW: :

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

] Woetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres,

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. :
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situaled adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains Jurlsdlc,tlcmai
B Demonstrate that impoundment was created from “waters of the U.S_” Lake Cheoah was formed by the
impoundment of the Little Tennessee River, a TNW and Section 10 water at the project location.

1} Demonstrate that water meets the criteria for one of the categories presented above (1-6), or

Demonstrate that water is isolated with a nexus to commerce (sec E below).

E. I1SOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTYERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):'®
Eil which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for indusirial purposes by industries in interstate commerce.
{7 Interstate isolated waters. Explain:
{ Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
} Other non-wetland waters: acres.

Identify type(s) of waters: .
| Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
B If potential wellands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Enginecers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[} Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply}):

Non-wetland waters (i.e., rivers, streams): linear fect width (ft).

bl Lakes/ponds: acres.

? To complete the anakysis refer to the key in Section IILD.6 of the Instructional Guidebook.

¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HO for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Other non-wetland waters; acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

= Non-wetland waters (i.e., rivers, streams): linear feet, width (f1).
-} Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

| Wetlands: acres.

SECTIONIV: PATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
| Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
#[  U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
] USGS 8 and 172 digit HUC maps.
X} 11.S. Geological Survey map(s). Cite scale & quad name: Tapoco.
USDA Natural Resources Conservation Service Soil Survey, Citation: Graham County, NC.
National wetlands inventory map(s). Cite name: ‘
State/Local wetland inventory map(s):
. FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date);
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific fiterature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
11.8. Army Corps of Engineers
This form should be completed by following the instructions prov1dcd in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (FD): April 8, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Frank W. Howey, Jr. and Alison 8. Howey, SAW-2014-
00240

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is located is appreximately 125 acre portion of an
approximately 175 acre parcel of land located at the intersection of Beulah Church Road and Potter Road within Westley
Chapel of Union Conty '

State: NC County/parish/borough: Union City: Matthews

Center coordinates of site (lat/long in degree decimal format): 35.015499N, -80.687109W

Universal Transverse Mercator:

Name of nearest waterbody: Price Mill Creek

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows:

Namc of watershed or Hydrologic Unit Code (HUC): Lower Catawba, NC-SC(3050103)
if  Check if map/diagram of review area and/or potential jurisdictional areas is/arc available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded ona
different JD form.

b. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
(] Field Determination. Date(s): January 8, 2014

SECTION I1I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

review ngWfRequiredj

j Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There ﬁj% “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CIR part 328) in the review area. [Required]

1. Waters of the U.S.

a, Indlcate presence of waters of ULS. in review area (check all that apply):
- TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters> (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 3816 linear feet: 3 width (ft) and/or acres,
Wetlands: 22.53 acres.

c. Limits (boundaries) of jurisdiction based on: 987 Delineation Mantal
Elevation of established OHWM (if known):

on-regulated waters/wetlands (check if applicable):’

Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

SECTION III: CWA ANALYSIS

! Boxes checked below shall be supported by completing the appropriate sections in Section ITT below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



SECTION HI: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is 8 TNW, complete
Section IILA.1 and Section IELP.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section IILD.1.; otherwise, see Section IILLB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanoshave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TN'W, but has year-round
{perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IT1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires z significant nexus evaluation. Corps districts and
EPA regions will include in the record any available inforination that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
anzlytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITLB.I for
the tributary, Section IILB.2 for any onsite wetlands, and Section I1I.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section HUL.C below.

1. Characteristics of non-TINWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area: : 1St
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
LI Tributary flows directly into TNW.
[} Tributary flows through ?ﬁiw tributaries before entering TNW.

iz

ST

o1y

iver miles from TNW.

iver miles from RPW.

1 aerial (straight) miles from TNW.
it aerial (straight) miles from RPW.
e as state boundaries. Explain:

Project waters are
Project waters are
Project waters are |
Project waters are Pi
Project waters cross o

Identify flow route to TNW*:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




{b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[ Artificial {man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect io top of bank (estimate):
Average width: feet
Average depth: [
Average side slopes: k

Primary tributary substrate composition (check all that apply):

[] silts {1 sands [] Concrete
[1 Cobbles [ Gravel ] Muck
[ Bedrock [ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, stoughing banks]. Explain:

Presence of run/riffle/pe mplexes. Explain:

Tributary geometry: Rick List

Tributary gradient (approximate average slope): Yo
(¢} Flow:

Tributary provides for: |

Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

f. Characteristics:

Surface flow is

Subsurface flow: Explain findings:
] Dye {or other) test performed:

Tributary has (check all that apply):

] Bed and banks

1 OHWM?® (check all indicators that apply):
L1 clear, natural tine impressed on the bank
[ changes in the character of soil
[T shelving
M vegetation matted down, bent, or absent
[1 leaflitter disturbed or washed away
[] sediment deposition
[T water staining
[T other (list):

[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

|

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

I High Tide Line indicated by: #] Mean High Water Mark indicated by:
7 oil or scum line along shore objects [ survey to available datum;
[} fine shell or debris deposits (foreshere} [} physical markings;
T physical markings/characteristics [} vegetation lines/changes in vegetation types.

[ tidal gavges
[T other (list):

(iii} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

*A natural or man-made discontinuity in the OITWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (¢.g., Bow over a rock outcrop or through a culvert), the agencies will look: for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[] Weiland fringe. Characteristics:
[C] Habitat for:
[1 Federally Listed species. Explain hndmgs
[1 ¥ish/spawn areas. Explain findings: .
[ Other environmentalty-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality, Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) General Flow Relationship with Non-TNW:
Flow is: i

Surface flow is: Pick
Characteristics:

Subsurface flow: ] 48, Explain findings:
(1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[7] Directly abutting
[T Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
I} Ecological connection. Explain:
[ 1 Separated by berm/barrier. Explain:

(d) Proximity ( Rcla‘{lonsh p} !

Project wetlands are E river miles from TNW.
Project waters are ] t acrial (straight) miles from TNW.
Flow is from: ¥
Estimate approximate locatlon of wetland as within the 21

floodplain.

(ii} Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iit) Biological Characteristics. Wetland supports (check all that apply):
[ ] Riparian buffer. Characteristics {type, average width): .
[l Vegetation type/percent cover. Explain:
[} Habitat for;
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any‘) )
All wetland(s) being considered in the cumulative analysis: P
Approximately ( ) acres in total arc being considered i m {he cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N} Size (in acres) Directly abuts? (¥/N) Size (in acres) ,

Summarize overall bi-ological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volueme, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Repanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TN'W?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[NWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

£ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

B4 Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally: RPWs of tributaries of TN'W were determined based on the OHWM and the 1987 Delineation Manual and the
appropriate Regional Supplement.



Provide estimates for jurisdictional waters in the review area (check all that apply):
7] Tributary waters: lingar feet width (¥t).
=] Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
(1] Waterbody that is not a TNW or an RPW, but flows direcily or indirectly into a TNW, and it has a significant nexus with a

TN'W is jurisdictional. Data supporting this conclusion is provided at Section IIT.C.

Provide estimaates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft}).
Other non-wetland watcrs: acres.

Identify type(s) of waters: .

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

= Wetlands directly abutting an RPW where tributaries typically flow vear-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directty abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section TILD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW: Approximately 22.53 acres of wetland were identified using the1987 Delineation Manual and the

appropriate Regional Supplement.

Provide acreage estimates for jurisdictional wetlands in the review arca: aCTes.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

2 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section NL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.®

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demeonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"*

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in intersiate commerce.

Interstate isolated waters. Explain:

24 Other factors. Explain:

¥See Footnole # 3.

? To complete the analysis refer to the key in Section IILE.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

ovide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
(i Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
2] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engincers
Wetland Delingation Manual and/or appropriate Regional Supplements.
[Fl Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Jjudgment {check all that apply):

| Non-wetland waters (i.e., rivers, sireams): linear feet width (ft).

| Lakes/pends: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a ﬁndmg 1s required for Junsdlctlon (check all that apply):

| Non-wetland waters (i.e., rivers, streams): lincar feet, width {({t).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
‘Wetlands: acres.

SECTION 1V: DATA SQURCES.

A, SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Bl Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
{J.8. Geological Survey Hydrologic Atlas:
(] USGS NHD data.
USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: .
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: P¢ Aerial (Name & Date):Bing maps hybrid, 2013.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supperting scientific literature:
Other information (please specify):

ERE

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 10, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00248, Daniel Blevins

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project Belmont Apartments is
located at 325 Caprington Avenue, Charlotte, Mecklenburg County, Coordinates: 35.343026 -
80.70304

State: NC County/parish/borough: Stanly City: Charlotte

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.343026, -

80.70304

TUniversal Transverse Mercator:

Name of nearest water body: UT to Mallard Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:

Name of watershed or Hydrologic Unit Code (HUC): Rocky NC-SC

£ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

5] Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY}:
Office (Desk) Determination. Date:
4] Field Determination. Date(s): January 23, 2014

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTEON.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA} jurisdiction (as defined by 33 CFR part 329}

in the review area. [Required]
Waters subject to the ebb and flow of the tide.
* Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

1. Waters of the U.S.

a. Indicate presence of waters of U.S, in review area (check all that apply): 1
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNW's
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent 1o non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Tsolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 2642 linear feet: 8 width (ft) and/or 0.49 acres.
Wetlands: 0.039 acres.

¢. Limits (boundaries) of jurisdiction based on: ¥
" Elevation of established OHWM (if known):

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.
* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least

“seasonally” {e.g., typically 3 months).



2.  Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

SECTION II: CWA ANALYSIS

Al

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic reseurce is a TNW,
complete Section ITLA.1 and Section IILD.1. only; if the aquatic resource is 2 wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section I[ED.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent fo TNW
Summarize rationale supporting conchusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT S NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes infoermation regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flew at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section 1ILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial {and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the {ributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent weflands, or both. If the JD
covers a tributary with adjacent wetlands,.complete Section IIL.B.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is defermined in Section 1IL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions: )
Watershed size: Pii Vfﬁ%’gf;
Drainage area: o
Average annual ramfa.ll: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[[] Tributary flows through  tributaries before entering TNW.

1 river miles from TNW.,
f river miles from RPW.
f aerial (straight) miles from TNW.

Project waters are 3
Project waters are }
Project waters are 1
Project waters are |
Project waters cross or serve as state boundaries. Explain:

* Supporting documentation is presented in Section IILF.
* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.




Identify flow route to TNW:
Tributary stream order, if known:

(b) Gengeral Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[_] Artificial (man-made). Explain:
[] Manipulated (man-aliered). Explain:

Tributary propertics with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: | is

Primary tributary substrate composition (check all that apply):

[] siits [] Sands ] Concrete
[1 Cobbles [ Gravel ] Muck
[ ] Bedrock L] Vegetation. Tvpe/% cover:

[] Other. Explain:

Tributary condition/stability [¢.g., highly eroding, sloughing banks]. Explain:
Presence of run/nffle/pnol complexcs Explain:

Tributary geometry: Piclelast

Tributary gradient (apprexnmatc average slope): %

(c} Flow: )
Tributary provides for: i
Estimate average number of flow events in review area/year:

Describe flow regime:
Other information on duration and volume:

I8 Characteristics:.

BT

e

Subsurface flow: Piekddsi. Explain findings:
[] Dye (or other) test performed

Tributary has (check all that apply):
[] Bed and banks
1 OHWMS (check all indicators that apply):

[ ] clear, natural line impressed on the bank [] the presence of litter and debris
[} changes in the character of s0il [ destruction of terrestrial vegetation
[] shelving [ the presence of wrack line
[ vegetation matted down, bent, or absent [] sediment sorting
[C] leaf litter disturbed or washed away [J scour
[] sediment deposition [ multiple observed or predicted flow events
[0 water staining O abrupt change in

plant community
1 other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that

apply): .
High Tide Line indicated by: £} Mean High Water Mark indicated by:
[ oil or scum line along shore objects ] survey to available datum;
[1 fine shell or debris deposits (foreshore) [ ] physical markings;

[ physical markings/characteristics ] vegetation lines/changes in vegetation types.
[ tidal gauges :
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

* Flow toute can be described by identifying, e.g., tributary a, which flows through the review area, to flow ino tributary b, which then flows into
TNW.

¢A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OITWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime {¢.g., flow over a rock. outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.



(iv) Biological Characteristics. Chanunel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[] Wetland fringe. Characteristics:
(] Habitat for:
(] Federally Listed species. Explain findings:
. [] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) General Flow Relationship with Non-TNW:
Flow is: | £. Explain:

Surface flow is: §
Characteristics:

Subsurface flow: Pielelist. Explain findings:
[ Dye {or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
] Dircetly abutting
] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated hy berm/barrier. Explain:

(d} Proximity (Relationship) to TNW
Project wetlands are Prek List river miles from TNW.,
Project waters are I t aerial (straight) miles from TNW.
Flow is from: gixg@m

Fstimate approximate location of wetland as within the }

t floodplain.

(iiy Chemical Characteristics: )
Characterize wetland system (e.g., water color is clear, brown, ¢il film on surface; water quality; general
watershed characteristics; etc.). Explain:
TIdentify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[[] Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered in the cumulative analysis: Pigl
Approximately ( ) acres in total are being considered in t

umulative analysis.

For each wetland, specify the'foilowing:

Directly abuts? (Y/N} Size (in acres) Directly abuts? (Y/N) Size (in acres)




Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutams or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W?

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

+  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other fanctions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section ITL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section ITLD:

3. Significant nexus findings for wetlands adjacent to an RFW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITLD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY): !

.

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

ﬁ TNWs: linear feet width ({1}, Or, acres.
ﬁ Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

Tributaries of TN'Ws where tribitaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the

stream, indicative of perennial.

Tributarics of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally: .

Provide estimates for jurisdictional waters in the review area {(check all that apply):
Tributary waters: 2642 linear feet 8 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:




Non-RPWs® that flow directly or indirectly into TNWs,
{4 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TN'W is jurisdictional. Data supporting this conclusion is provided at Section IIT.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round, Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide raticnale indicating that wetland is
directly abutting an RPW: Wetlands are directly connected to RPW.

1 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.039 acres.

5. Wetlands adjacent to but not directly abutting an RP'W that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary te which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6.  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

£l Wetlands adfacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section ILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demenstrate that impoundment was created from “waters of the U.S.,” or .
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demaonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):!
which are or could be used by interstate or foreign travelers for recreational or other purposes.

4 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters, Explain:

£ Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).

Other non-wetland waters: acres.
~ Identify type(s) of waters: .
4 Wetlands: acres.
*See Footnote # 3.

® To complete the analysis refer to the key in Section I1L.D.6 of the Tnstructional Guidebook.

Y Prior to asserting or declining CWA. jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandnm Regarding CWA Act Jurisdiction Following
Rapanos.



F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
7] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solelv on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):;

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

E} Non-wetland waters (i.c., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List tvpe of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non~jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

‘ Non-wetland waters (i.e., rivers, streams): linear feet, width (£t).

Lakes/ponds: acres.

Other non-wetland waters: acres. Listtype of aquatic resource:

Wetilands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
. Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

[7] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

] USGS NHD data.

("1 USGS 8 and 12 digit HUC maps.

EIEE

<] U.S. Geological Survey map(s). Cite scale & quad name:Rocky NC-SC.
2] USDA Natural Resources Conservation Service Soil Survey. Citation:
Px] National wetlands inventory map(s). Cite name:
il State/Local wetland inventory map(s):
FEMA/FIRM maps:
E:1  100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [X] Other (Name & Pate);

R

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JID:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD¥): April 10, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-201400359, Thomas F Fitzgerald

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located on the shoreline of
Lake Adger at 283 Canoe Dr, Mill Sprine, NC 28756

State: NC County/parish/borough: Polk City: Mill Spring
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.33339N, - |
|

82.200217W !
Universal Transverse Mercator:

Name of nearest water body: Lake Adger ‘
Name of nearest Traditional Navigable Water (TNW)} into which the aquatic resource flows: Green River

Name of watershed or Hydrologic Unit Code (HUC): Upper Broad NC-SC
B8 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g.. offsite mitigation sites, disposal sites, efc...) are associated with this action and are recorded

on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
@ Office (Desk) Determination. Date: April 8, 2014
i Tield Determination. Date(s):

SECTIONII: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

g “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required]

Waters subject to the ebb and flow of the tide.

24 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain;

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): *

i TNWs, including terzitorial seas

Wetlands adjacent to TNWs
Relatively permanent waters” (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
1  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
P4 Impoundments of jurisdictional waters
Isolated (irterstate or intrastate) waters, including isolated wetlands

b. Identify {estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 233 linear feet: width (ft} and/or 0.015 acres.

Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: ﬁfw
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.
* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least

“seasonally™ (e.g., typically 3 months).



- Potentially jurisdictional waters and/or wetlands were assessed within the review arca and determined to be not
jurisdictional. Explain:

SECTION TI: CWA ANALYSIS

Al

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and weftlands adjacent to TNWSs. If the aquatic resource is a TNW,
complete Section ILA.1 and Section IILD.1. only; if the aguatic resource is a wetland adjacent to a ENW, complete
Sections II.A.1 and 2 and Section ITI.D.1.; otherwise, see Section ITLB below.

1. TNW
Identify TN'W:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RFPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
{e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tfributary with perennial flow, skip to Section I1L.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section 11.B.1 for the tributary, Section ITILB.2 for any onsite
wetlands, and Sectien III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:

Watershed size: }Vg

Drainage area: 4 f
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TINW:
[ Tributary flows directly into TNW.
[ Tributary flows through ﬁin&% tributaries before entering TN'W.

ettt

Project waters are |
Project waters are
Project waters are }
Project waters are
Project waters cross or serve as state boundaries. Explain:

S LSt river miles from TNW.
@33?; river miles from RPW.

* Supporting documentation js presented in Section IILF.
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in

the arid West.



apply):

{b)

(©)

Identify flow route to TNW:
Tritbutary stream order, if known:

General Tributary Characteristics (check all that apply):
Tributary is: [] Natural

L1 Artificial (man-made). Explain:

] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: i
Average side slopes: Pickid

Primary tributary substrate composition {check all that apply):

[Isilts - [ ] Sands [ Conerete
[[] Cobbles [] Gravel [ Muck
[] Bedrock [] Vegctation. Type/% cover:

[J Other. Explain:

Tributary condition/stability [e.g., highly erodmg, sloughing banks] Explain:
Presence of run/nfﬂc/pool ¢
Tributary geometry:
Tributary gradient (app C C : %

Tributary provides for: P g

Estimate average number of ﬂow events in review arca/year:
Describe flow regime:

Other information on duration and volume:

Surface flow is: Characteristics:

Subsurface flow: i Explain findings:
[1 Dye (or other) test performed:

Tributary has (check all that apply):

[[]Bed and banks

1 OHWM?® (check all indicators that apply}:
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition

sediment sorting
scour

I
0 0

1] water staining

plant community .

[ other (list):;
[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line

multiple observed or predicted flow events

abrupt change in

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

High Tide Line indicated by:
[] oit or scum line along shore objects g survey to available datum;
[ fine shell or debris deposits (foreshore) [ ] physical markings;

| Mean High Water Mark indicated by:

] physical markings/characteristics ("] vegetation lines/changes in vegetation types.

[ tidal gauges
[] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed

characteristics, etc.). Explain:

Identify specific pollutants, if known:

3 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into

TNW.

SA patural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is 4 break in the OF'WM that is
unrelated to the waterbody’s flow regime {e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

Thid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[1 Wetland fringe. Characteristics:
(] Habitat for:
[] Federally Listed species. Explain findings:
[(] Fish/spawn areas. Explain findings:
[C1 Other environmentally-sensitive species. Explain findings:
L] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly er indirectly into TNW -

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b) Gcneral I~10w Relatlonshlp w1th Non-TNW:

=
3
=
&
W

Charactcrlstlcs

i

Subsurface flow: Explain findings:
[] Dye (or other) tes pcrformed

(¢) Wetland Adjacency Determination with Nop-TNW:
[ Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Feological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximitv (Rclatiouship) to TNW

Estimate approx1mate Iocation of wetland as within the PickE ISt floodplain.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[[] Vegetation type/percent cover. Explain:

[C] Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environméentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Fxplain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered i the comulative analysis: Pk

TR

it
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuis? (Y/N} Size {in acres) Directly abuts? (Y/N)

Size {in acres)




C.

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wettands, has more than a speculative or insubstantial effect on the chemical,
physical and/er biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollitants or flood waters reaching a TN'W?

s Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and fifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer muirients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or bielogical integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary iiself, then go to
Section I1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
Ed INWs: linear feet width (ft), Or, acres.
l Wetlands adjacent to TNWSs: acres.

RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and raticnale
indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

- Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each vear)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
2] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:




3. Non-RPWs® that flow directly or indirectly into TNWS.
Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Lol Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.

Identify 1ype(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,

f2] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

Wetlands directly abuiting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is scasonal in Section 1II.B and rationale in Section ITLD.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tnbutaxy to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section TI1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TINWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is previded at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres,

7. Tmpoundments of jurisdictional waters.®
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictjonal.
4 Demonstrate that impoundment was created from “waters of the U.S..” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (sec ¥ below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or sheflfish are or could be taken and sold in interstate or foreign comemerce.

=4 which are or could be used for industrial purposes by mdustnes in interstate commerce.

El Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

¥See Footnote # 3.

¥ To complete the analysis refer to the key in Section TILD.6 of the Instructional Guidebook.

1 Prior to asserting or dechining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.



If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

21 Review area included isolated waters with no substantial nexus to inferstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

2] Non-wetland waters (i.c., rivers, streams): linear feet width (ft).
{1 Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

| Non-wetland waters (i.e., tivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below): '
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

4 Data sheets prepared/submitted by or on behalf of the applicant/consultant,

B Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters” study: .

U.8. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

L] USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name:NC-Mill Spring.

USDA Natural Resources Conservation Service Soil Survey. Citation:

=] National wetlands inventory map(s). Cite narne:

| State/Local wetland inventory map(s):

| FEMA/FIRM maps:

| 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: IX] Aerial (Name & Date): UNK.

or [} Other (Name & Date):UNK.

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

ko] Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
1J.8. Army Corps of Engineers
~ This form should be completed by following the instructions provided in Section IV of the D Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD}: April 22, 2014

B. DISTRICT O¥FICE, FILE NAME, AND NUMBER: CESAW-RG-A, 2014-00364, Duke Energy Carolinas, LLC/
Attn.: Travis Sinclair

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Swain City: Bryson City
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.4460 N,
833749 W

Universal Transverse Mercator:

Name of nearest waterbody: Lake Ela (Oconaluftee River)}

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Oconaluftee River

Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202)

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

] Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY)
b4 Office (Desk) Determination. Date: April 22, 2014
24 Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

g “navigable waters of the US.” within Rivers and Harbors Acl (RHA) jurisdiction (as defined by 33 CFR part 329}
in the review area. [Required]}
] Waters subject to the ebb and flow of the tide,
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain: ’

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

Thete Reé “waters of the U5 within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into INWS
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or (L5 acres.
Wetlands: acres.

Elevatlon of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section Il below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

¥ Supporting docnmentation is presented in Section IILF.




TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITLA.1 and 2 and Section IILP.1.; otherwise, see Section IILB below.

1. TNW

Identifyy TNW: Oconaluftee River (Lake Ela}

Summarize rationale supporting determination: Summarize rationale supporting determmatlon Large
watershed, waterway can and has and does support navigation of non-metorized boats.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetiands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section TILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITI.D.4.

A wetland that is adjacent to but that dees not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will inciude in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

¥ the waterbody! is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data te
determine if the waterbody has a significant nexus with a TNW_ If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands, This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section I11.B.1 for the tributary, Section 11L.B.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:

Watershed size:

Drainage area:

Average annual rainfall: inches
Awverage annual snowfall: inches

(ii) Physical Characteristics:
(2) Relationship with TNW:
[ Tritwtary flows directly into TNW.
[ Tributary flows through ist tributaries before entering TNW.

river miles from TNW.

river miles from RPW.

Project waters are gerial (straight) miles from TNW.
Project waters are 1_ t aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Naturaf
[] Artificial (man-made). Explain:

4 Note that the Instructional Guidebock contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



[T Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: B

ol

Primary tributary substrate composition (check all that apply):

[] silts (] sands [] Congrete
] Cobbles [ Gravel [7 Muck
[] Bedrock [ vegetation. Type/% cover: :

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffl plexes. Explain:
Tributary geometry:

Tributary gradient (approximate average stope): %

{c) Flow:
Tributary provides for:
Estimate average number of ﬂow events in review area/year:
‘Describe flow regime:
Other information on duration and volume:

Surface flow is; Characteristics:

Subsurface flow: ] { Explain findings:
[ Dye (or other) test performed:

Tributary has {check all that apply)
[J Bed and banks
] OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank [1 the presence of ljtter and debris
[] changes in the character of seil [] destruction of terrestrial vegetation
|
[l

[] shelving the presence of wrack line
N vegetation matted down, bent, or absent sediment sorting
[ leaf litter disturbed or washed away [l scour
1 sediment deposition []] multiple observed or predicted flow events
[1 water staining [ abrupt change in

plant community
[0 other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): o _
High Tide Line indicated by: Mean High Water Mark indicated by:
oil or scum line along shore objects [ survey to available datum;
L] fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
[] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water guality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)
[]1 Riparian corridor. Characteristics {type, average width):
[[] wetland fringe. Characteristics:
[0 Habitat for:
[l Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:

¢A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (c.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricuftural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a cubvert), the agencies will look for indicators of flow above
and below the break.

Tbid.



[] Other environmentally-sensitive species. Fxplain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetlapd Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{t) General Flow Relationship with Non-TNW:
Flow is: Pi

Surface flow is: |
Characteristics

Subsurface flow: PRI, Explain findings:
[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
- [_] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are | i river miles from TNW.
Project waters it aerial (straight) miles from TNW.
Flow is from:
Estimate appro

ocation of wetland as within the ﬁgﬂ

(ii} Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii} Biological Characteristics. Wetland supports (check all that apply):
[l Riparian buffer. Characteristics (type, average width): ;
[1 Vegetation type/percent cover. Explain:
O Habitat for:
[ Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the curnulative analysis: Piclelist
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N} Size (in acres) Directly abuts? (Y/N)

Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of 2 TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not



Iimited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section 11L.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do net directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE {CHECK
ALL THAT APPLY}):

1. TNWs and Adjacent Wetlands. Check alf that apply and provide size estimates in review area:
@ TNWs: linear feet width (ft), Or, 0.5 acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial:
| Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. 1ata supporting this conclusion is provided at Section I11.B. Provide rationale indicating that

tributary flows scasonally:
Provide estimates for jurisdictional waters in the review area (check all that apply):
% Tributary waters: linear feet width (ft).
I Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section 1IL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
-} Tributary waters: linear feet width (ft).
£l Other non-wetland waters: acres.

Identify type(s) of waters:

4 W etlands directly abutting an RPW that flow directly or indirectly into TNWs,
1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
i1 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section [IL.1D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

¥See Footnote # 3.




Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section IIL.1.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

F#  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or mdlrectly into TNWs.
’ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section ULC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

I Demonstrate that impoundment was created from “waters of the 11.S_” or

B Demonstrate that water meets the criteria for one of the categories presented above (1-6), Lake Ela was formed
by the impoundment of the Oconaluftee River, a TNW at the projeet location. or

Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 1o

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

24 Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Prov1de estimates for jurisdictional waters in the review area (check all that apply)
| Tributary waters: linear feet width (ft).
. Gther non-wetland waters: acres.
Identify type{s) of waters:
il Wetlands: acres.
F.. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
| Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
1 Waters do not meet the “Significant Nexus” standard, where such a ﬁndmg is required for jurisdiction. Explain:
::4  Other: (explain, if not covered above): .

Provide acreage estimates for non~jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional Judg‘mem (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width. (ft).
Lakes/ponds: acres.
ii  Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres,

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

? To complete the analysis refer to the key in Section ITLI.6 of the Instructional Guidebock.

¥ Prior to asserting or declining CWA. jurisdiction based solely on this category, Corps Districts will elevate the action {0 Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



. Non-wetland waters (i.e., rivers, streams): linear feet, width ([t).

{ Lakes/ponds: acres.
i Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES. |

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
- Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

v-f | Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[ Office concurs with data sheets/delincation report.

{7] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geolagical Survey Hydrologic Atlas:

[[] USGS NHD data.

I ] USGS 8 and 12 digit HUC maps.

U.8. Geological Survey map(s). Cite scale & quad name: Whittier.

USDA Natural Resources Conservation Service Soil Survey. Citation: Swain County NC.

National wetlands inventory map(s). Cite name:

| State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

| Photographs: [[] Aerial (Name & Date):

_ or [_] Other (Name & Date):

. Previous determination(s). File no. and date of response letter:

- Applicable/supporting case law:

' Applicabte/supportmg scicntiﬁc literature:

IR

B. ADDITIONAL COMMENTS TO SUPPORT Ji»:




APPROVED JURISDICTIONAL DETERMINATION FORM
T.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JI Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 17, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00371, Land Trust for the Little
Tennessee, Attn.: Pauel Carlson

C. PROJECT LOCATION AND BACKGROUND INFORMATION: _ :
State: NC County/parish/borough: Macon City: Cowee Community i
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.272409 N,

83.439513 W

Universal Transverse Mercator: .

Name of nearest waterbody: Bradley Creek & Little Tennessee River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tenncssee River
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee River (06010202)

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded

on a different JD form.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: April 17, 2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There &xe “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in
the review area. | Required]
f1  Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain: Little Tennessee River is a Section 10 River below the Main Street Bridge in Franklin, NC .

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There RF8 “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S. ) )

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly mto TNWs
Wetlands adjacent to but not directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate} waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1400 linear feet: 25-160 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non—regulated waters/wetlands (check if applicable):®
$1] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined 1o be not
jurisdictional. Explain:

! Boxes checked below shatl be supported by completing the appropriate sections in Section I1f below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continszous flow at Jeast
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section ILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, I the aquatic resource is a TNW,
complete Section TTLA.1 and Section TILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITY.A.1 and 2 and Section IILD.1.; otherwise, see Section IILB below.

1. TNW

Identify TNW: Little Tennessee River
Summarize rationale supporting determmatlon Large watershed, waterway can and has and does support
navigation of non-motorized boats.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanoy have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i_e. tributaries that typically flow year-round or have continuous flow at least scasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland dlrectly
abutting a tributary with perennial flow, skip to Section I1LD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the fributary in combinatien with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section II1.B.2 for any onsite
wetlands, and Section IIL.B.3 for all weflands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TN'Ws that flow directly or indirectly into TNW

(i) General Area Condltlons
Watershed size: nie
Drainage area:
Awverage annual rainfatl “inches
Average annual snowfall: inches

it
s

{(ii} Physical Characteristics:

(2} Relationship with TNW:
| Trlbutary flows dJIcctly iniy

=

1 river miles from RPW
aerial (straight) miles from TNW,
aerial (straight) miles from RPW.

Pro_] ect waters are E
Project waters are
Project waters are

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: 1 Natural

*Note that the Instructional Guidebook containg additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

3 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



[] Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properiies with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [[] Sands [] Concrete
[T Cobbles {1 Gravel [ Muck
] Bedrock [] Vegetation. Type/% cover:

L] Other. Fxplain:

Tributary condition/stability [e.g., highly ereding, sloughing barnks]. Explain:
Presence of run/riffle/pool complexes Explain:

Tributary geometry -
Tributary gradient (approxlmate average slope}): %o

(c) Flow:
Tributary provides for: :
Estimate average number of ﬂow events in review area/year: ¥
Describe flow regime:
Other information on duration and volume:

Surface flow is: ¥ . Characteristics:

Subsurface flow: Explain findings:
[T Dye (or other) test performed:

Tributary has {check all that apply):
[] Bed and banks
[ OHWM?® (check afl indicators that apply):
[] clear, natural line impressed on the bank [ ] the presence of litter and debris
[] changes in the character of soil L] destruction of terrestrial vegetation
7 shelving [ the presence of wrack line
[ vegetation matted down, bent, or absent [ ] sediment sorting

[[] leaflitter disturbed or washed away 1 scowr
[] sediment deposition [ multiple observed or predicted flow events
[ water staining L] abrupt change in

plant community
[] other list):
1 Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
-1 High Tide Line indicated by: ] Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datutn;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
['1 physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, efc.). Explain:
Identify specific poliutants, if known:

{iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[[] Wetland fringe. Characteristics:
[ Habitat for:
] Federally Listed species. Explain findings:

®A natural or man-made discontinuity in the OFWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
urrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

Ibid.



[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[(1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries, Explain:

(b} General Flow Relationship with Non-TNW:
Explain:

Surface flow is: :
Characteristi

Subsurface flow: Pidk:Eiast. Explain findings:
[} Dye (or other) test performed:

() Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

[] Not directly abuiting
] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
{1 Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are 1 E i
Project waters are
Flow is from: |}
Estimate approximate location of wetland as within the ﬁfi

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain:

] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings:
{1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if anuy%w
All wetland(s) being considered in the cumulative analysis: Piele List
Approximately ( } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Direcily abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volumne, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and



the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tribufary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a fioodplain is not solely
determinative of significant nexus.

Draw connections between the features decumented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to cary pollutants or flood
waters to TN'Ws, or to reduce the amount of polhstants or flood waters reaching a TNW?

»  Does the tributary, in combination with jts adfacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing voung for species that are present in the TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

¢ Doesthe tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biclogical integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RP'W that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itseif, then go to
Section JILD:

2. Sigpificant nexuns findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

D. DETERMINATIONS OF JURISTHCTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWsand Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: 600 linear feet 160 width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indjcating that tributary is perennial: Bradley Creek exhibits indicators of ordinary high water marks
(OHWM) including developed bed and bank, scour, presence of aquatic life, presence of litter and debris,
destruction of terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. Bradley
Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Alarka and the most current
Natural Reseorce Conservation Service Soil Survey for Macon County. Selid blue line features on these
mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps
representatives during numerous visits to the Cowee Community, North Carolina vicinity.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section II.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (¢check all that apply):
Tributary waters: 750 linear feet 25 width (fi).
= Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section ITL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Trittary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3See Footnote # 3.



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands direcily abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 1I1.D.2, above. Provide rationale indicating that wetland is
dircctly abugting an RPW:

Wetlands directly abutting an RPW where tributarics typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section HILB and rationale in Section Ii.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary te which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a lNW are jurisdictional.
Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

=} Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presentcd above (1-6), or

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADPATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"*

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (1t).
Other non-weiland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Fan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.¢., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
bcst professional judgment (check all that apply):

[il Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

' Lakes/ponds: acres.

27 Other non-wetland waters: acres. List type of aquatic resource:

® To complete the analysis refer to the key in Section IHLID.6 of the Instructional Guidebook.
™ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and ELA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.



| Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft}.

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
B Maps, plans, plots or plat suhmitted by or on hehalf of the applicant/consultant:
il Data sheefs prepared/submitted by or on behalf of the applicant/consultant.
1 Office concurs with data sheets/delineation report.
] Office does not concur with data sheeis/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Alarka.
} USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC.
National wetlands inventory map(s). Cile name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date): .
or [] Other (Name & Date):
| Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
. U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I:  BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISIMCTIONAL DETERMINATION (JD): April 24, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00381, Lake Junaluska Assembly, Inc. / Attn.: Buddy Young

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC © County/parish/borough: Haywood City: Lake Junaluska
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.526213 N, 82.976382 W
Universal Transverse Mercator:
Name of nearest waterbody: Richland Creek (Lake Junaluska)
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Pigeon River
Name of watershed or Hydrologic Unit Code (HUC): Pigeon (06010106}
B Check if map/diagram of review area and/or potential jurisdiciional areas is/are available upon request.
{31 Check if other sites {e.g., offite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: Aprif 24, 2014
Field Determination. Date(s):

SECTION IH: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CIR part 329) in the review area.

| Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There 2 fé“warers of the U.8.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired)

1. Waters of the U.S. .

a. Indicate presence of waters of U.S. in review area (check all that apply): ¥
TNWs, inchiding territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 100 linear feet: 10 width (ft) and 5 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
. Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

" 3oxes checked below shall be supported by completing the appropriate sections in Section I1I below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” (e.g.,
typically 3 months).

* Supporting documentation is presented in Section IILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete Section
ITI.A.1 and Section I1LD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections TILA.1 and 2 and Section
HL.D.1.; otherwise, see Section ITL.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is also jurisdictional. If the aguatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section II1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,
the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section ITLB.2 for any
onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section I1L.C below.

1. Characteristics of non-TNWs that flow directly or indirectly. into TNW

(i) General Area Conditions:
Watershed size: Prele]
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(if) Physical Characteristics:

(a) Relationship with TNW:
i1 Tnbutaly flows du’ectly into TNW

Project waters arc ¥ d
Project waters are aenal (straight) miles from TN'W.
Project waters are ] ist acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries, Explain:

Fdentify flow route to TNW=:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[ Artificial (man-made). Explain:
[J Manipulaied {man-aliered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
*Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank {estimate):
Average width: feet ‘
Average depth: feet
Average side slopes: PIEIcTfgE

Primary tributary substrate composition (check all that apply):

{1 Silts [1 Sands [T Congrete
[] Cobbles [] Gravel [] Muck
[ Bedrock [] Vegetation. Type/% cover:

1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of mﬁriﬁlq{gqﬁg}ﬁgg&npla}{cs. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(¢} Flow:
Tributary provides for:
Estimate average number of flow events in review area/year: |
Describe flow regime:
Other information on duration and volume:

Surface flow is: Bielckdst. Characteristics:

o

Subsurface flow: PieltEis. Explain findings:
L] Dye (or other} test performed:

Tributary has (check all that apply):
[ Bed and banks
[] OHWM?® (check all indicators that apply):

sediment deposition
water staining
[] other (list):
"1 Discontinuous OHWM.” Explain:

] clear, natural line impressed on the bank [ ] the presence of litter and debris

[] changes in the character of soil [1 destruction of terrestrial vegetation
[] shelving [] the presence of wrack line

[ vegetation matted down, bent, or absent [ ] sediment sorting

[] leaf litter disturbed or washed away ] scour

O Ol

O [

abrupt change in plant community

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):

2] High Tide Line indicated by: Mean High Water Mark indicated by:
1 oil or scum line along shore objects | survey to available datun;
E] fine shell or debris deposits (foreshore)  {] physical markings;

1 physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal ganges
[ other (list):

(iii) Chemical Characteristies:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.)

Identify specific pollutants, if known:

{iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width):

[0 Wetland fringe. Characteristics:

[71 Habitat for:
[1 Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

multiple observed or predicted flow events

. Explain:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where the

OHWM has been removed by development or agricuitural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (¢.g.. flow

over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break,
Ibid.




2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a}) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

Characteristics:

Subsurface flow: Piglk’liist. Explain findings:

[ Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[ Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[L] Ecological connection. Explain:
[] Separated by bermy/barrier. Explain:

Project wetlands ar
Project waters arc
Flow is from: B

Estimate apprommztf: location of wetland as within the Pi

floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
ete.}. Explain:
Identify specific pollutants, if known:,

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
[[] Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)

All wetland(s) being considered in the cumulative analysis: Pick List
Approximately { ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overail biological, chemical and physical functions being performed:
C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW.
For each of the following sitnations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

- Praw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in

the Instructional Guidebook. Factors to consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry polhutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing voung for species that are present in the TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

¢  Does the tritnttary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chernical, or biological
integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows diréctly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus helow, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section II.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
- TNWSs: linear feet width (ft), Or, . acres. .

.

2. RPWs that flow directly or indirectly into TNWSs.

@ Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: Richland Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank,
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and
deposition, leaf litter washed away. Richland Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map
Clyde and the most current Natural Resource Conservationr Service Soil Survey for Haywood County. Solid blue line features
on these mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps
representatives during numerous visits to the Lake Junaluska Community, North Carolina vicinity..

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.

Data supporting this conclysion is provided at Section IILB. Provide rationale indicating that tributary flows seasonally:

Wetlands adjacent to TN'Ws: acres.

Provide estimates for jurisdictional waters in the review area {check all that apply):
Tributary waters: 100 linear feet 10 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
2 Waterbody that is not a TNW or an RPW., but flows directly or indirectly into a TN'W, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: lincar feet width (ft).

{ Other non-wetland waters: acres.
Identify type(s} of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
| Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
§ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

#See Footnote # 3.



indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Ef] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and raticnale in Section I11.13.2, above. Provide rationale indicating that wetland is directly abutling an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres. .

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN'Ws.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent weilands, have a significant nexus with a TNW are jurisidictional. Data supporting this conclusion is
provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws.

] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Ddata supporting this conclusion is
provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.®
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
] Demonstrate that impoundment was created from “waters of the U.S.,” or

¥ Demonstrate that water meets the criteria for one of the categories presented above (1-6), Lake Junaluska was formed by the
impoundment of Richland Creek, a RPW at the project location.

Demonstrate that water is isolated with a nexus to commerce (sec E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"

21 which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purpoeses by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
1 Tributary waters: linear feet width (ft).
-1 Other non-wetland waters: acres.

Identity type(s) of waters: . .
Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland

Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (ie.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all
that apply):

Non-wetland waters (i.c., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for review
consistent with the process described in the Corps/EPA Memorandnm Regarding CWA Act Jurisdiction Following Rapanos.



Wetlands: " acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant chus standarc!, where such a
finding is required for JuI‘lSdlCthI‘l (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (fi).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resousce:

Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
5 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on bebalf of the applicant/consultant.
] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Clyde.
USDA Natural Resources Conservation Service Soil Survey. Citation: Hayweod County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/TFFIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [_] Other (Name & Date):
Previous determination{s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by fellowing the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 4, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00437, Empire Distributors of
North Carolina, Inc./Michael A. Kahn

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located at off Broadpointe
Dr. Henderson County, North Carolina Coordinates: 35.423866 N, -82.554887

State: NC County/parish/borough: Henderson City: Charlotte, NC
Center coordinates of site (lat/long in degree decimal format): Fatitude & Longitude in Decimal Degrees: 35.423866 N, -
82.554887

Universal Transverse Mercator:

Name of nearest water body: UT McDowell Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows;

Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad, NC-Tenn

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded

on a different 1D form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY)
4 Office (Desk) Determination. Date: April 4, 2014
F2]  Ficld Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction {as defined by 33 CFR part 329)

- area. | Required)

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CTR part 328) in the review area. [Required]|

1. Waters of the U.S.

a. Indlcate presence of waters of UL.S. in review area (check all that apply):
TNWs, including territorial seas
¥ Wetlands adjacent to TNWs
[ Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
: Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 50 linear feet: 12-20 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established CHWM (if known):

! Boxes checked below shall be supported by completing the appropriate sections in Section ITT below.
* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least

“seasonally” {e.g., typically 3 months).



2. Non-regulated waters/wetlands (check if applicable):’
54 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined (o be not
jurisdictional. Explain:

SECTION IIT: CWA ANALYSIS

A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IT1.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IT1.A.1 and 2 and Section ITILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND I'TS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at [east seasonally
(e.g., typically 3 months). A wetland that directly abuts an RP'W is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip te Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section I11.D.4.

A wetland that is adjacent to but thaf does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant pexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section JILB.1 for the tributary, Section IILB.2 for any onsite
weflands, and Section ITI.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs5 that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:

Drainage area: %
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
{1 Tributary flows directly i
[.] Tributary flows through ¥

Project waters are I
Project waters are
Project waters are
Project waters are Si8t aerial (strajght) miles from RPW.
Profect waters cross or serve as state boundaries. Explain:

* Supporting documentation is presented in Section ITEF.
* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.




Identify flow route to TNW:
Tributary stream order, if known:

(b} General Tributary Characteristics (check all that apply):
Tributary is: [ Natiral
[[] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: P

R 4 i e

Primary tributary substrate composition (check all that apply):

[ Sitts ] Sands 1 Concrete
[T Cobbles 7] Gravel [1 Muck
[ Bedrock [] Vegetation. Type/% cover:

[L] Other. Explain:

Tributary condition/stability [¢.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffl mplexes. Explain:

%

(c) Flow:
Tribwtary provides for: | i
Estimate average number of flow events in review area/year: Pi
Describe flow regime:
Other information on duration and volume:

. Characteristics:

Surface flow is:

Subsurface flow: ] Explain findings:
L] Dye (or other) test performed:

ITributary has (check all that apply):
[ '] Bed and banks
O ogwn® {check all indicators that apply):

1 clear, natural line impressed on the bank the presence of litter and debris

L]
1] changes in the character of soil [ destruction of terrestrial vegetation
L1 shelving [ 1 the presence of wrack line
| vegetation matted down, bent, or absent [ sediment sorting
[ leaflitter disturbed or washed away [ scour
(1 sediment deposition ' ] multiple observed or predicted flow events

[] water staining ] abrupt change in
plant community . i
O other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
Fi High Tide Line indicated by: Mean High Water Mark indicated by:
[T ol or scum line along shore ohjects [] survey to available datum;
[ fine shell or debris deposits (foreshore) [ ] physical markings;
[ physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii} Chemical Characteristics:
Characterize tributary {e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, ctc.). Explain:
Identify specific poilutants, if known:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW. :

A natural or man-made discontinuity i the OHTWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agriculiural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Thid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[1 Wetland fringe. Characteristics:
[} Habitat for:
[ ] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
("] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b} General Fls lationship with Non-TNW:
Flow is: £ Explain:

Surface flow is: ¥
Characteristics:

Subsurface flow: Explain {indings:
1 Dye (or other) test performed:

(c)  Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[[] Not direcily abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are
Preject waters are 1
Flow is from . ,
Estimate approximate location of wetland as within the ]

- aerial (straight) miles from TNW.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics, Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (tvpe, average width): .
[[] Vegetation type/percent cover. Explain:
[1 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildiife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if an;
Al wetland(s) being considered in the cumulative analysis:
Approximately ( } acres in total are being considered in the curnulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N} Size (in acres) Directly abuts? (Y/N)

Size {in acres)




C.

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent fo the tributary to determine if they significantly affect the chemical, physical,
and biolegical integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantizl effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant

" nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between

a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guideboolk. Factors te consider include, for example:

¢  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants oz flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

o Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for tish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any) have the capacity to transfer nutrients and
organic carbon that support downstrean foodwebs?

#  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Sectien IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tribuiary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combmat;on with all of its
adjacent wetlands, then go to Section [H.ID:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs apd Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft}, Or, acres.
Wetlands adjacent to TNWa: acres.

RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Feature shows on ©SGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.LB. Provide rationale indicating that

tributary flows seagonally: .

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 50 linear feetl2-20 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:



E.

3. Non-RPWs® that flow directly or indirectly into TNWs.
| Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a si enificant

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section HILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (fi).
Other non-wetland waters: acres.

Identify type(s} of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
i Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands,

i Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I[1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is scasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when. considered in combination with the tributary to which they
are adjacent and with simitarly situated adjacent wetlands, have a 51gn1ﬁcant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres,

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

’ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc
adjacent and with similarly sitnated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional,
Data supporting this conclusion is provided at Section HELC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.’

As a general tule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S..” or
Demeonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):""

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ff).
t Other non-wetland waters: acres.

Identify type(s) of waters:
‘ F:1 Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

See Footnote # 3.

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HOQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following '
Rapanos.




If potential wetlands were assessed within the review area, these arcas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

O PI’IOI’ to the Jan 2001 Supreme Court decision in “SWANCC,” the review arsa would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

: Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estinates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check ali that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres. :

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
P Data sheets prepared/submitted by or on behalf of the applicant/consultant.
B4 Office concurs with data sheets/delineation report.
[] Office does not concur with data shects/delineation report.
4 Data sheets prepared by the Corps:
| Corps navigable waters® study:
U.S. Geological Survey Hydrologic Atlas
[] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Skyland.
] USDA Natural Resources Conservation Service Soil Survey. Citation:
£ National wetlands inventory map(s}. Cite name:
| State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: <] Aerial (Name & Date):UNK.
) or [ Other (Name & Datc):
3] Previous determination(s). File no. and date of response letter:
| Applicable/supporting case Jaw:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I BACKGROUND INFORMATION _
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 11, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00467, Mary Anne Brewer,
Clearwater Creek HOA

C. PROJECT LOCATION AND BACKGROUND INFORMATION: .): The project is located at the entrance of
the Clearwater Creek Subdivision, In Rutherfordten, Rutherford County.

State: NC County/parish/borough: Rutherford  City: Rutherfordton

Center coordinates of sife (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.41775N, -

81.99780W

Universal Transverse Mercator:

Name of nearest water body: UT Mountain Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:

Name of watershed or Hydrologic Unit Code (HUC): Upper Broad (3050105)

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites {e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFGRMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: March 14, 2014
Ficld Determination. Date(s):

SECTION Ii: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There ﬁﬁ m“%ﬁ “navigable waters of the U5, within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required] _

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U1.8.” within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the review area. [Required]

There

1. Waters of the U.S.
a. Indicate presence of waters of 1.8, in review area (check all that apply): '
i TNWs, including territorial seas
| Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
‘Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutiing RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Tdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 145 linear feet: 4 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

! Boxes checked below shalf be supported by completing the appropriate sections in Section IU below.
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least

“seasonally” (e.g., typically 3 months).



2. Non-regulated waters/wetlands (check if applicable):®
2] Potentially jurisdictional waters and/or wetlands were asscssed within the review area and determined to be not
jurisdictional. Explain:

SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IILA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to 2a TNW, complete
Sections IT1.A.1 and 2 and Section IIL.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow yvear-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is-also jurisdictional. If the aquatic resource is not a
TNW, but has year-round {(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a {raditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaloation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section IILB.2 for any onsite -
wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section ILC below.

1. Characteristics of non—TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
‘Watershed size: ]
Drainage area: st
Average annual rainfall; inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
L] Tributary flows directly i
[ Tributary flows through |

tributaries before entering TN'W.

 river miles from TNW.

river miles from RPW.

aerial (straight) miles from TNW.
t acrial (straight) miles from RPW.
rve as state boundaries. Explain:

Project waters are
Project waters are
Project waters are
Project waters are P
Project waters cross

? Supporting documentation is presented in Section IILF.
* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.



Identify flow route to TNW®:
Tributary stream order, if known:

(b} General Tributary Characteristics (check all that apply):
Tributary is: ] Natural '

[ Artificial {man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary propertics with respect to top of bank {(estimate):
Average width: feet
Average depth: feet

ey

Average side slopes: Pith Eist.

Primary tributary substrate composition (check all that apply):

[ silts [7] Sands [ Conerete
] Cobbles 1 Gravel 1 Muck
[] Bedrock [] Vegetation. Type/% cover:

{_] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Biclk East
Tributary gradient (approximatc average slope): %
{¢} Flow:

Tributary provides for: E{; E

Estimate average number of flow events in review arf:a./year
~ Describe flow regime:

Other information on duration and volume:

Surface flow is: Qi,g mg Characteristics:

Subsurface flow: gp,{;h 1 Explain findings:
[ Dye (or other) test performed;

Tributary has (check all that apply):

1 Bed and banks

(1 OHWM? (check all indicators that apply):
clear, natural line impressed on the bank

[I the presence of litter and debris
changes in the character of soil [ destruction of terrestrial vegetation

O

O

L
]
[ shetving the presence of wrack line
[1 vegetation matted down, bent, or absent sediment soriing
[C] leaf litter disturbed or washed away I:] scour
[] sediment deposition multiple observed or predicted flow events
|l Water staining M abrupt change in

plant community
L1 other (list):
[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check alfl that

apply):
{3 High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum:;
[ fine shell or debris deposits (foreshore) [ physical markings;
[[] physical markings/characteristics [ ] vegetation lines/changes in vegetation types

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, ¢tc.). Explain:
Identify specific pollutants, if known:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW. ‘

¢A natural or man-made discontinuity in the OFWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above -
and below the break.

"Thid.



(iv) Biological Characteristics. Channel supports (check all that apply)
[] Riparian corridor. Characteristics (type, average width):
[ Wetland fringe. Characteristics:
[} Habitat for:
[ Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TN'W that flow directly or indirectly into TNW

(iy Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Belatlonshlp with Non-TNW:

Surface flow is: ¥
Characteristics:

f. Explain findings:
I:] Dve (or other) test pcrformed

(¢} Wetland Adjacency Determination with Non-TNW:
[T Directly abutting
[ Not directly abutting
] Discrete wetland hydrologic connection. Explain:
[] Ecological connection, Explain:
[] Separated by berm/harrier. Explain:

(d) Proximity (Relationshi
Project wetlands are P
Project waters are ¥
Flow is from: N
Estimate approximate location of wetland as within the B

Y to TNW
river miles from TNW.
aerial (straight) miles from TNW,

floodplain,

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii} Biological Characteristics. Wetland supports (check all that apply):
[ ] Riparian buffer. Characteristics (type, average width): .
O] Vegetation type/percent cover. Explain:
[l Habitat for: _
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[_] Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cummulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directly abuts? (Y/N)

Size (in acres)



Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biclogical integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the fributary and all its adjacent wetlands. Tt is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or floed
waters to TN'Ws, or to reduce the amount of pollutants or flood waters reaching a TNW?

» . Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, of rearing young for species that arc present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

«  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly inte
TNWs. Explain findings of presence or absence of 51gn1ﬁcant nexus below, based on the tributary itself, then go to

Section TH.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RFW flows directly or
indirectly into TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section ITL.D:

3.  Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITLD:

D. DETERM[NATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARFE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
B TNWs: linear feet width (ft), Or, acres.
‘ Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

e 3 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the

stream, indicative of perennial.

1 Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILI3. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 145 linear feet 4 width (ft).
4 Other non-wetland waters: acres,

Identify type(s) of waters:




3.  Non-RPWs® that flow directly or indirectly into TNWs.
Water body that isnot a TNW or an RPW, but flows direcily or indirectly into 2 TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IHLC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
4 Tributary waters: linear feet width (ft).
2| Other non-wetland waters: acres. '
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
il Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
=] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section HIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

2] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section ITLB and rationale in Section IILD.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

5] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section I.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

Bl Demonstrate that impoundment was created from “waters of the U.S..” or
] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

=] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate conmerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (fi).

Other non-wetland waters: acres.
Identify tvpe(s) of waters: .
] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

#See Footnote # 3,

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
I} for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos. :




If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
a Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce,
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR). '
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.¢., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check ali that apply):

Noen-wetland waters (i.e., rivers, streams): linear feet width (ft).

£ Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that de not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):
{1 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

i3 Lakes/ponds: acres.
Bil  Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres,

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requesied, appropriately reference sources below):
' Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
~ [X Office concurs with data sheets/delineation report.
[1 Office does not concur with data sheets/delineation report.
[l Data sheets prepared by the Corps:
Corps navigable waters” study: ;
L1 U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Shingle Hollow.
| USDA Natural Resources Conservation Service Soil Survey. Citation:
| National wetlands inventory map(s). Cite name:
| State/Local wetland inventory map(s):
I FEMA/FIRM maps: . :
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date}:
or [ Other (Name & Date):
2] Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
t=f  Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION 1: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:(* F6fw-£6-A 304~ 00HTS  Fraatés Neef

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:North Carolina County/parish/borough: Tredell City: Charlotte
Center coordinates of site (lat/long in degree decimatl format): Lat. 035.355603° N, Long. 080.470670° W.
Universal Transverse Mercator:
Name of nearest waterbody: UT to Back Creek

Natne of nearest Traditional Navigable Water {ENW} 1nto which the aquatic resource flows: Yadin/Pee-Dee River Basin

Name of watershed or Hydrologic Unit Code (HUC): 03040102 (03040102050020)

- Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

#  Check if other sites {e.g., offsite mitigation sites, disposal sifes, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
] Office (Desk) Determination. Date:
Field Determination. Date(s):

SECTION I1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DEFERMINATION OF JURISDICTION.

Aveno “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area [Reguired]

-] Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTEON.

ist “waters of the U.8.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): '
TNWSs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate} waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 190 (CH 500)linear feet: 8width (ft) and/or 0.035 acres.
Wetlands: 0..165 acres.

¢. Limits (boundaries) of jurisdiction based on: 1087 Deline
Elevation of established OHWM (if known}):

2.  Non-regulated waters/wetlands (check if applicable):’
(] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.
% For pusposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonaliy”
(e.g., typically 3 months).

Supporting documentation is presented in Section ILF.



SECTION III: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aguatic resource is a TNW, complete
Section ITI.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITL.A.1 and 2
and Section ITLD.1.; otherwise, see Section IILB below.

1. TNW
Identify TN'W:

Summarize rationale supporting determination:

2. ‘Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanoshave been met.

The agencies will assert jurisdiction over non-navigable tributartes of TNWs where the tributaries are “relatively permanent
waters” (RPWs), Le. tributaries that typically flow year-round or have continnous flow at least seasonally (e.g., typically 3
months), A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has vear-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic rescurce is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both, If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section II.B.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both ensite
and offsite. The determination whether a significant nexus exists is determined in Section UILC below.

1. Characteristics of non-TNWs that flow directly or indirectly inte TNW

(i) General Area Conditions:
Watershed size: 1970
Drainage area: 415.37 -acres
Average anmual rainfall: 44.5 inches
Average annual snowfall: 7.25 inches

(ii) Physical Characteristics:
(2) Relationship with TNW;
[] Tributary flows directly into TNW.
<] Fributary flows through 7 tributaries before entering TN'W.

¢) river miles from TNW.

3 river miles from RPW.

Project waters are 3 ¢} aeriai (straight} miles from TNW.
Project waters are 1 aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are 3
Project waters are 1

Identify flow route to TNWS: UT's to Back Creek, Back Creek to Sills Creek, Sills Creek to Second Creek, Second Creek
to South Yadkin River, South Yadkin River to Yadkin River, Yadkin River to Pee Dee River.

# Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and crosional features generally and in the arid
West.
* Flow toute can be described by identifying, e.g., tributary a, which flows through the review atea, to flow inte tributary b, which then flows into TNW.




Tributary stream order, if known: first.

(b) Genera] Tributary Characteristics {check all that apply):
Tributary is: B Natural
[ Artificial (man-made). Explain:
B Manipulated (man-altered). Explain: active cow pasture.

Tributary properties with respect to top of bank (estimate):
Average width: 8 feet
Average depth: 3 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X silts X Sands [ Concrete
[ Cobbles [1 Gravel B Muck
Bedrock [ Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: unstable banks, active cow pastures.
Presence of run/riffle/pool complexes. Explain: few.

Tributary geometry: Meandering

Tributary gradient (approximate average slope}): 2 %

(e} Elow: .
Tributary provides for: § W
Estimate average number of flow events in review area/year: ]

Describe flow regime:
Other information on duration and volume:

Surface flow is: I ed. Characteristics:

Subsurface flow: Unknown Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

B4 Bed and banks

B OHWMS? (check all indicators that apply):
] clear, natural line impressed on the bank
changes in the character of soil
1 shelving
[ ] vegetation matted down, bent, or absent
K leaf litter disturbed or washed away
[] sediment deposition
[ water staining
71 other (list):

[_] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OIOXXKOX

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
{1 oil or scum line along shore objects [7] survey to available datum;
] {ine shell or debris deposits {foreshore) [ ] physical markings;
] physical markings/characteristics [ vegetation lines/changes in vegetation types.

] tidal ganges
L] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: water clean.
Identify specific poltutants, if known:

A naniral or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is & bresk in the OBWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock cuterop or through a culvert), the agencies will look for indicators of fiow above and below the break.

"bid.



(iv) Biological Characteristics. Channel supports (check all that apply)
[T] Riparian corridor. Characteristics (type, average width):
[l Wetland fringe. Characteristics:
[X] Habitat for:
[ Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings: .
[1 Other envirenmentally-sensitive species. Explain findings:
B Aquatic/wildlife diversity. Explain findings: crayfish burrows observed along RPW.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly info TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:0.165acres
Wetland type. Explain:herbaceous- Carex, Juncus, Polygonum.
Wetland quality. Explain:Fair- In an active cow pasture.
Project wetlands cross or serve as state boundaries. Explain:

(b} General Flow Relatlonshlp:_ with Non- INW:

Charactenstlcs No apparent flow during growing season.

Subsurface flow: : i \Wn Explain findings: No flow observed.
] Dye (or other) test performed:

{¢) Wetland Adjacency Determination with Non-TNW.
"] Directly abutting
B Not directly abutting
B Discrete wetland hydrologic comection. Explain: assumed subsurface connection.
[] Ecelogical connection. Explain:
[l Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to’
Project wetlands are 30 (ox river miles from TNW.
Project waters are | aerial (straight) miles from TNW,
Flow is from: Wetland o navigahle waters.
Estimate approximate location of wetland as within the 300<year or

reater floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oif film on surface; water quality; general watershed
characteristics; etc.}). Explain: unknown.

Identify specific pollutants, if known: Wetland is in cow pasture. Bovine fecal tnaterial in wetlands and streams. Dead cow
observed in wetland 10000.

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width):
£ ] Vegetation type/percent cover. Explain:
B Habitat for:
[_] Federally Listed species. Explain findings:
[ Fish/spawn areas, Explain findings:
[} Other environmentally-sensitive species. Explain findings:
B4 Aquatic/wildlife diversity. Explain findings:crayfish, salamanders, macros, frogs.

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the curnulative analysis: 2
Approximately ( 0.165 } acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N} Size (in acres) Directly abuts? (Y/N} Size (in acres)
N 0.165

Summarize overall biological, chemical and physical functions being petformed: aquatic life habitat, water quality.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its preximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Raparos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TN'Ws, or to reduce the amount of poltutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological infegrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs, Explaln
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIED:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RP'W. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go o
Section IIL.D:

. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
" THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
[} Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: flow observed during summer menths.
[E Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 190 linear feet8width (ft).

Other non-wetland waters: acres.

Tdentify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
[} Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters: .

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
[l Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section [I1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that teibutary is
seasonal in Section II.B and rationale in Section HL.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Bl Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional, Data supporting this
conclusion is provided at Section HI.C.

Provide acreage estimates for jurisdictional wetlands in the review area: 0.165acres.

6. Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IILC,

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demeonstrate that impoundment was created from “waters of the U.8.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demeonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS {CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

| which are or could be used for industrial purposes by industries in interstate commerce.

| Interstate isolated waters. Explain:

Other factors, Explain:

Identify water body and summarize rationale supporting determination:

See Footote # 3.

% To complete the analysis refer to the key in Section 11D 6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: lincar feet width (ft).
| Other non-wetland waters: acres.
Identify type(s) of waters:
[} Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

‘Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce.

[} Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

- Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a ﬁnding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Iakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

. Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:wetland sketch.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
7] Office concurs with data sheets/delineation report.
{7 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas
[ ] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geedectic Vertical Datum of 1929)
Photographs: [_] Aeriai (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

X
1

B2 B2

NOERK

B. ADDITIONAL COMMENTS TO SUPPORT JD: site contains seventeen jurisdictional wetlands and five perennial rpws.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (ID): April 10, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00500, Thomas Johnson, Lennar
Carolinas, LL.C

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located at 2695 Jim
Johnson Rd., Concord, NC 28027 Coordinates: 35.45133, -80.75311

State: NC County/parish/borough: Cabarrus City: Charlotte

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.45133, -

80.75311 i

Universal Transverse Mercator:

Name of nearest water body: UT to Rocky River

Narme of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:

Name of watershed or Hydrologic Unit Code (HUC): Upper Pee Dee

B4 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
‘ Office (Desk) Determination. Date:

B2 Field Determination. Date(s): Feb 18, 2104

SECTION IT: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Aveng “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required]

Z] Waters subject to the ebb and flow of the tide.

Ell Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISPICTION.

There é}fi&f “waters of the U8 within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area, [Required]

1. Waters of the .S,
a. Indicate presence of waters of U.S. in review area (check all that apply): !
g TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
2 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Bl  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
B

R

Impoundments of jurisdictional waters
B Jsolated (interstate or intrastate) waters, including isolated wetlands

b. Kdentify (estimate} size of waters of the U.S. in the review area:
Non-wetland waters: 80 linear feet: 12 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.
? For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least

“seasonally” (e.g., typically 3 months).



2. Non-regulated waters/wetlands (check if applicable):*
2l Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic rescurce is a TNW,
complete Section FIL.A.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITL.A.1 and 2 and Section ITLD.1.; otherwise, see Section TIL.B below.

L TNW
Kentify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jarisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section HI.D.4,

A wetland that is adjacent to but that dees not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is defermined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area: St
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[1 Tributary flows through P§ 5

e sf tributaries before entering TNW.

TR

Project walers are ”
Project waters are t river miles from RPW.

Project waters are ]  acrial (straight) miles from TNW.
Project waters are ¥ t aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

* Supporting documentation is presented in Section IILF.
* Note that the Instructional Guidebook contains additional information regardmg swales, ditches, washes, and erosional features generally and in
the arid West.



Identity flow route to TNWS:
Tributary stream order, if known:

{b) General Tributary Characteristics (check all that applv):
Tributary is: [ Natural
[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary propertics with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick Eist.

Primary tributary subsirate composition (check all that apply):

[ silts ] sands [] Concrete
] Cobbles ] Gravel [ Muck
[1 Bedrock [] Vegetation. Type/% cover:

[ ] Other, Explain:

Tributary condition/stability [e.g., highly croding, sloughing banks]. Explain:
Presence of ran/riffle/pool complexes. Explain:

Tributary geometry: i i

Tributary gradient (approximate average slope): %
(c) Flow: o

Tributary provides for:

Estimate average number of flow events in review arca/ycar: BickeList
Describe flow regime:
Other information on duration and volume:

. Characteristics:

Subsurface flow: Pick kst Explain findings:
L] Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
[[1 OHWM® (check all indicators that apply):

1 clear, natural line impressed on the bank [] the presence of litter and debris

[] changes in the character of soil [[] destruction of terrestrial vegetation

[ shelving [ ] the presence of wrack line

[C] vegetation matted down, bent, or absent [ ] sediment sorting

[] leaf litter disturbed or washed away ] scour :

[1 sediment deposition [] multiple observed or predicted flow cvents

[1 water staining 1 abrupt change in

plant community

[1 other (list):
{1 Discontinuous OHWM.” Explain:

If factors other than the OHWM were used 1o determine lateral extent of CWA jurisdiction (check all that

apply): , ‘
High Tide Line indicated by: £ Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore} ] physical markings;
[] physical markings/characteristics [T vegetation lines/changes in vegetation types.

[ tidal gauges
O other (list):

(iii} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water qualify; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock cutcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width):

[0 Wetland fringe. Characteristics:

[] Habitat for:
[L] Federally Listed species. Explain findings:
L] Fish/spawn areas, Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[T Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
(2) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

Characterist_ibs:

Subsurface flow: Explain findings:
[] Dye (or other) test performed:

{c} Wetland Adjacency Determination with Non-TNW:
] Directly abutting
[ Not directly abutting
[ Discretc wetland hydrologic connection. Explain:
M Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) imi i ip) 1o TNW
river miles from TNW.
t acrial (straight) miles from TNW,

§ floodplain.

(if) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
ldentify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
O] Vegetation type/percent cover. Explain:
[C1 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ ] Other environmentaily-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) - Directly abuts? (Y/N)

umulative analysis.

Size (in acres)



Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjaceat to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are rot
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanas

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TN'Ws, or to reduce the amount of pellutants or flood waters reaching a TN'W?

»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
oiganic carbon that support downstream foodwebs?

= Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Signiﬁcant.nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section ITLD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section ITLD:

3. Significant nexus findings for wetlands adjacent to an RPW bat that do not directly abut the RPW, Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.
£ Wetlands adjacent to TN'WS: acres.

_._RPWs that flow directly or indirectly into TNWs,
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line strearn.
Professionals in the ficld observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 80 linear feet 12 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:




3.  Non-RPWs® that flow directly or indirectly intoe TNWs.
4 Water body that is not a TN'W or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IT1.C.

Prov1de estimates for jurisdictional waters within the review area (check all that apply):
i Tributary waters: linear feet width (ft).
i Other non-wetland waters: acres.

Identify type(s) of waters: .

4.  Wetlands directly abutting an RP'W that flow directly or indirectly into TNWs.

El Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

{5} Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IIL.B and rationale in Section I11.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with. the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section I1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. ‘Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

271 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.)” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (sce E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE} WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION CF WHICH COULD AFFECT INYERSTATE CCMMERCE,
[N CLUDING ANY SUCH WATERS (CHECK ALL THAT AFPLY}: Lo
which are or could be used by interstate or foreign travelers for recreational or other purposes.
l from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
123 which are or could be used for industriaf purposes by industries in interstate commerce.
{24 Interstate isolated waters. Explain:
| Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

23 Tributary waters: linear feet width (ft}.
Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

*See Footnote # 3.

® To complete the analysis refer to the key in Section TTLD.6 of the Instructional Guidebook.

1 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Distriets will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.



3 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

_ Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign} commerce.

[T] Prior to the Jan 201 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

El Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for nen-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction {(check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Ed  Other non-wetland waters: . acres. List type of aquatic resource:

; Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
B4 Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.8. Geological Survey map(s). Cite scale & quad name:NC-Comelius,
2t USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
| State/Local wetland inventory map(s):
FEMA/FIRM maps: . )
[ 100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: P4 Aerial (Name & Date):UNK.
or [] Other Name & Date):
pii  Previous determination(s). File no. and date of response letter:
| Applicable/supporling case law:
Applicable/supporting scientific literature:
Other information {please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
.5, Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructienat Guidebook.

SECTIONI: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD}: April 4, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-2014-00527, Michael D Honeycutt

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Rutherford  City: Rutherfordton

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.203985 N, -

§1.935323W _

Universal Transverse Mercator:

Name of nearest water body: Mckinney Creek

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows:

Name of watershed or Hydrologic Unit Code (HUC): Upper Broad, NC-SC

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

= Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY}
'f Office (Desk) Determination. Date:

Field Determination. Date(s): February 27, 2014

SECTION 1I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There &ﬁ%ﬁg “navigable waters of the U.8.” within Rivers and Harbors Act (RHA) _]unsdictlon (as defined by 33 CFR part 329)
inl the review area. [Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There .

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): 1
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TN'W's
Wetlands adjacent to but not directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Tdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 180 linear feet: 6 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Establishe
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

* Roxes checked below shall be supported by completing the appropriate sections in Section I below.

? For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least
“seasonally” (¢.g., typically 3 months).

* Supporting documentation is presented in Section TLF.



(by General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes: P

Primary tributary substrate composition (check all that apply):

[ silis []Sands [] Concrete
[[] Cobbles [ Gravel [ Muck
[] Bedrock [ Vegetation. Type/% cover:

[1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexcs. Explain:

Tributary geometry: ;
Tributary gradient (apprommate average slope): Yo

(c) Flow:
Tributary provides for: .
Estimate average number of ﬂow events in review areafyear ]
Describe flow regime:
Other information on duration and volume:

Surface flow is: st Characteristics:

Subsurface flow: Pj 1 Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

] Bed and hanks

(3 OHWM?® (check all indicators that apply):
[1 clear, natural line impressed on the bank []  the presence of litter and debris
[ changes in the character of soil [] destruction of terrestrial vegetation
[] shelving [] the presence of wrack line
[] vegetation matted down, bent, or absent { ] sediment sorting
[ leaflitter disturbed or washed away [0 scour
[ sediment deposition multiple observed or predicted flow events

{1 water staining ] abrupt change in

O

plant community
L] other (list):
[] Discontinous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [] survey to available datumy;
[1 fine shell or debris deposits (foreshore)  [] physical markings;
[1 physical markings/characteristics [] vegetation lines/changes in vegetation types.

I tidal gauges
1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (¢.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Chananel supports (check all that apply)
Riparian corridor. Characteristics (type, average width):

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by develepment or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will Jook for indicators of flow above
and below the break,

"Ibid.




SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWSs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW,
complete Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections I11.A.1 and 2 and Section ITLD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determnination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Raparos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), Le. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section JILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that decuments the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbedy has a significant nexus with a TNW, If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section III.B.2 for any onsite
wetlands, and Section I1L.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section TIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditi
Watershed size:

Drainage area: i Eist
Average annual rainfall: inches
Average annual snowfall: inches

(ify Physical Characteristics:
{2} Relationship with TNW:
L] Tributary flows directly i
[ Tributary flows through

i tributaries before entering TNW.,

river miles from TNW.

Project waters are : river miles from RPW.

Project waters are P aerial (straight) miles from TN'W.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are Pl

Identify flow route to TNW™:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West. :

* Flow route can he described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



-physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,

lintited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. 1t is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

= Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tribytary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

¢ Does the tributary, in combination with its adfacent wetlands (if any}, have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions ebserved or known to occur should be
documented below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go fo Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITLD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
1 TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

RPWSs that flow directly or indii‘ectly into. TNWs.
B4 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional, Provide data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months cach year)
are jurisdictional, Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
i Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.

#See Footnote # 3.



7] wetland fringe. Characteristics:
[0 Habitat for:
[ Federally Listed species. Explain findings:
["] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

NW:

Characteristics:

Subsurface flow: Ad4f. Explain findings:
1 Dve (or other) test performed:

(¢) Wetland Adjacency Determination with Non- TNW
] Directly abutting ,

] Not directly abutting
[[] Discrete wetland hydrologic connection. Explain:
[} Ecological connection. Explain:
[1 Separated by berm/barrier. Explain:

to TNW
 river miles from TNW.
erial {straight) miles from TN'W,

{d) Proximity (Rc]atlonshl
Project wetlands are
Project waters are
Flow is from: Pick ]
Estimate approximate location of wetland as within the ]

i5f floodplain.

(ii} Chemical Characteristics:

Characterize wetland system {c.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iif) Biological Characteristics. Wetland supports (check all that apply):
[] " Riparian buffer. Characteristics (type. average width); ;
[ 1 Vegetation type/percent cover. Explain:
1 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Bi¢ ‘
Approximately ( } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N)

Size (in acres)

Summarize overall biological, chemical and physical functions being performed:



Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
{] Prior to the Jan 2001 Supreme Court decision in “SFANCC.” the review area would have heen regulated based

solely on the “Migratory Bird Rule” (MBR).
2| Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR. factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using

best professional judgment (check all that apply):

Non-wetland waters (1.e., rivers, streams): Hnear feet widih (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):
Non-wetland waters (i.e., rivers, streams): linear fect, widih (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):

34 Maps, plans, plots or pat submitted by or on behalf of the applicant/consultant:

{ Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

| Data sheets prepared by the Corps:

Ed Corps navigable waters® study: o

U.8. Geological Survey Hydrologic Atlas:

] USGS NHD data.

~ [JUSGS 8 and 12 digit HUC maps.
| U.S. Geological Survey map(s). Cite scale & quad name:NC-Fingerville East.

. USDA Natural Resources Conservation Service Soil Survey. Citation:
2l National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [ Aerial (Name & Date):
or [X] Other (Name & Date):UNK.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
| Applicable/supporting scientific literature:
| Other information (please specify):

B. ADDITEONAL COMMENTS TO SUPPORT JD:



Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section II.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
E} Tributary waters: finear feet width (fi).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RP'W that flow directly or indirectly into TNWs.

o tlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
| Wetlands directly abutting an RPW where tributaries typicaily flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section ITL.B and rationale in Section II,D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres,

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they -
arc adjacent and with similarly sitvated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IIL.C. ‘

Provide acreage estimates for jurisdictional wetlands in the review area: ACFes.

6. Wetlands adjacent fo non-RPWs that flow directly or indirectly into TN'Ws.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly sitnaied adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section IHL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.,

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

Fll Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
22t Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"
which arc or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

2l Interstate isolated waters. Explain:

Other factors. Bxplain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
2} Tributary waters: linear feet width (ft).
3 Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
4 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

? To complete the analysis refer to the key in Seetion ITLD.6 of the Instructional Guidebook.
' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the YD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 18, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, 2014-00537, Stefan Haymond

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough; Swain City: Bryson City
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.365149 N,
83.494129 W
Universal Transverse Mercator:
Name of nearest waterbody: UT to Davis Creek
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Littfle Tennessee River
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) :
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, elc...) are associated with this action and are rccorded
on a different JD form.

D. REV[EW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: April 18, 2014
“ Field Determination. Date(s):

SECTION IT: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There & “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)

in the review area. [Required]

Waters subject to the ebb and flow of the tide.

| Waters are presently used, or have been used in the past, or may be susceptlblc for use to transport interstate or foreign
commerce, Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

§ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired]

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): *
i TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirecily into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 300 linear feet: 2 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: ES
Elevation of established OHWM (if known):
2. Non-regulated waters/wetlands (check if applicable):*
it Potentiailly jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional, Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section IT] below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITL.A.1 and Section IXL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section ITLD.1.; otherwise, see Section II1.B below.

1. TNW
Identify TN'W:
Summarize rationale supporting determination:

2. ‘Wetland adjacent to TNW
‘Summarize rationate supporting cenclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Raparnos have been met.

Fhe agencies will assert jurisdiction over non-navigable fributaries of TNWs where the tributaries are “relatively
permanent wiaters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any}
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody! is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section HI.B.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) - General Area Conditions:
Watershed size:
Drainage area: i
Average annual rainfall:
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
1 Tributary flows directly into TNW.
L] Tributary flows through st tributaries before entering TN'W.

15 river miles from TNW.
iver miles from RPW.

Pic ' acrial (straight) miles from TNW.
Project waters are Pitle st aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are ]
Project waters are P

Identify flow route to TNW™:
Tributary stream order, if known:

(b} General Tributary Characteristics (check all that apply);
Tributary is: - {] Natural
: [] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

4 Note that the Instructional Guidsbook contains additional information regarding swales, ditches, washes, and erosional features generally and in

the arid West.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
NW.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: i
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [[] Sands [ Concrete
("1 Cobbles [ Gravel [ Muck
[] Bedrock [[] Vegetation. Type/% cover:

'] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: ] f
Tributary gradient (approxim

ate average slope): %

Describe flow regime:
Other information on duration and volume:

Surface flow is: | . Characteristics:

Subsurface flow: Explain findings:
[.] Dye (or other) test performed:

Tributary has (check all that apply):

] Bed and banks

[ OBWM? (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
[] shelving
E vegetation matted down, bent, or absent

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

OO

OOobooOno

leaf litter disturbed or washed away scour
[ sediment deposition multiple observed or predicted flow events
F] water staining (| abrupt change in

plant community
[ other (list):
[ Discontinuous OHWM.’ Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
1 High Tide Line indicated by: Mean High Water Mark indicated by:
[] oil or seum line along shore objects I ] survey to available datum;
L] fine shell or debris deposits (foreshore) [ physical markings;
[] physical markings/characteristics E T vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary {(e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[] Riparian corridor. Characteristics {type, average width):
[ wetland fringe. Characteristics:
[ Habitat for:
[l Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:

A patural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outerop or through a culvert), the agencies will lock for indicators of flow above
and below the break.

"Ibid.



1 Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly inte TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) General Flow Rclahonshig with Non-TNW:

Characteristics:

Subsurface flow: §~; : Explain findings:
™1 Dye (or other) test performcd

{c} Wetland Adjacency Determination with Non-TN'W:
1 Directly abutting
] Not directly abutting
] Ddiscrete wetland hydrologic connection. Explain:
[.] Ecological connection. Explain:
['1 Separated by berm/barrier. Explain:

(d) Proximity (Relationshi
Project wetlands are |
Project waters are
Flow is from: 13
Estimate apprommale locailon of wetland as within the

i river miles from TNW.
it aerial (straight) miles from TNW.

(ii) Chemical Characteristics:
Characterize wetland system {(e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biclogical Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

] Vegetation type/percent cover. Explain:

[l Habitat for:

- [[] Federally Listed species. Explain findings:

{1 Fisivspawn areas. Explain findings:
] Other environmentally-sensitive species. BExplain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an)wr)w
All wetland(s) being considered in the cumulative analysis ]
Approximately ( } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical‘and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tribuatary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant



nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry poliutants or flood
waters to TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

¢ _Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

s Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Secction HIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITLD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
- TNWs: linear feet width ({1), Or, acres.
21 Wetlands adjacent to TNWs: acres.

2. RPWS that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow ycar-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: UT to Davis Creek exhibits indicators of ordinary high water marks
(OHWM) including developed bed and bank, scour, presence of litter and debris, sediment sorting and
deposition, leaf litter washed away,

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 800 linear feet 2 width (ft).
Other non-wetland waters: acres.
Tdentify type(s) of waters:

3. _Ncm—RPVVs8 that flow directly or indirectly into TN'Ws.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into 2 TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (1t).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributarics typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILI).2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

#See Footnote # 3.




2] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section JiLB and rationale in Section II.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section ITL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section ITIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional {ributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
| Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
- Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

{21 Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area {check all that apply):
Tribuiary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters: .
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY}:
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
i) Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[} Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
o solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: {explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review arca, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

't Non-wetland waters (i.e., rivers, streams): linear feet width (f1).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional walers in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

¥ To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

% Prior to asserting or declining CWA jerisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for revicw consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdietion Following
Rapanos. :



Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
#  Data sheets prepared/submiited by or on behalf of the applicant/consultant.
[7] Office concurs with data sheets/delineation report.
(] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
(1 USGS NHD data.
~ [JUSGS 8 and 12 digit HUC maps.
| U.S. Geological Survey map(s). Cite scale & quad name: Alarka.
USDA Natural Resources Conservation Service Soil Survey. Citation: Swain County, NC.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date);
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:;
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 14, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-4, 2014-00539, Town of Highlands / Attn.: Bob
Frye

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Macon City: Highlands
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 350559698 N,
83.1946568 W
Universal Transverse Mercator:
Name of nearest waterbody: Mill Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202)
Check if map/diagram of review arca and/or potential jurisdictional areas is/are available upon request.
it Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B3 Office (Desk) Determination. Date: April 14, 2014
Field Determination. Date(s):

SECTION I1I: SUMMARY OF FINDINGS
.A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)

in the eview area. [Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptlble for use to transport interstate or foreign

commerce. Explain:

B, CWA SECTION 404 DETERMINATION OF JURISDICTION.

& “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired)|

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TN'Ws
B Relatively permanent waters® (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs )
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 150 linear feet: 10-12 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: I
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

Jjurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not 4 TNW and that typically flows year-round or has continuous flow at least
“seasonally™ (e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.




A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. H the aquatic resource is a TNW,
complete Section IIL.A.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section IILD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2,  Wetland adjacent to TNW
Summarize rationale supporting contclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuzous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource isnot a
TNW, but has year-round (perennial) flow, skip to Section ITI.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that decuments the existence of a
significant nexus hetween a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additienal data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evalunation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section HI.B.1 for the tributary, Section II1.B.2 for any onsite
wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: E
Drainage area: ek
Average annual rainfall:
Average annual snowfall: inches

(ii) Physical Characteristics:
(a} Relationship with TNW:
[ Tributary flows directly into TNW
[ Tributary flows throug|

tributaries before entering TN'W.
f@i river miles from TNW.
} river miles from RPW.
w; 1! v‘f‘;f aerial (straight) miles from TN'W.
3t acrial (straight) miles from RPW.
as state boundaries. Fxplain:

Project waters are
Project waters are
Project waters are
Project waters are
Project waters cro

Tdentify flow route to TNW”:
Tributary stream order. if known:

(b) General Tributary Characteristics {check all that apply):
Tributary is: [ Natural
[[] Axtificial (man-made). Explain:
[[] Manipulated (man-altered). Explain:

" * Note that the Instructional Guidebook contains additional information resarding swales, ditches, washes, and erosional features generally and in
the arid West.

® Flow route can be described by identifying, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: i

Primary tributary substrate composition (check all that apply):

[] Sitts 1 sands [] Concrete
[] Cobbles ™1 Gravel 1 Muck
[ Bedrock [ 1 Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: § :
Tributary gradient (approxmlate average slope): %

{c) Flow: )
Tributary provides for: ]
Estimate average numbe

Describe flow regime:
Other information on duration and volume:

ow events in review area/year: P

. Characteristics:

Surface flow is: }

Subsurface flow: Explain findings:
'] Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
[ OHWM® (check all indicators that apply):

] clear, natural line jmpressed on the bank [ ] the presence of litter and debris
[l changes in the character of soil [l destruction of tesrestrial vegetation
[] shelving [] the presence of wrack line
] vegetation matted down, bent, or absent [ ] sediment sorting
[] leaf litter disturbed or washed away 1 scour
f ] sediment deposition [ 1 multiple observed or predicted flow events
] water staining M abrupt change in

plant community
[] other (list): ‘
[_] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: % Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [] physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vepetation types.

[] tidal gauges
[] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)
Riparian corridor. Characteristics (type, average width):
[] wWetland fringe. Characteristics:
[l Habitat for:
[ Federally Listed species. Explain findings:
[ rish/spawn areas. Explain findings: .
[ ] Other environmentally-sensitive species. Explain findings:

A natural or man-made discontirmity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a cuvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.



[ Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

PRI
3

fi List. Explain:

fal=senaieitig

Characteristics:

Subsurface flow: B ist. Explain findings:

[ Dye (or oﬂ;%r) est performed:

{c} Wetland Adiacency Determination with Non-TNW:
] Directly abutting
[ Not directly abuiting
{1 Discrete weiland hydrologic connection. Explain:
[] Ecological connection. Explain:
] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands arc Pit  1ist river miles from TNW.
Project waters are ist aerial (straight) miles from TNW.
Flow is from:

£ floodplain.

(if) Chemical Characteristics:
Characterize wetland system (¢.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[I Riparian buffer. Characteristics (type, average width): .
[Tl Vegetation type/percent cover. Explain:
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
7] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if a
All wetland(s) being considered in the cumulative analysis:
. Approximately ( ) acres in total are being considered in ulative analysis.
For each wetland, specify the following:
Directly abuts? (Y/N) Size {in acres) Directly abuts? (Y/N} Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biolegical integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between



a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodpiain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of pollutanis or flood waters reaching a TNW?

Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IIL.D:

Significant nexus findings for non-RFW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section ITLD:

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1.

2.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

B4 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Mill Creek exhibits indicators of ordinary high water marks (OHWM)
including developed bed and bank, scour, presence of litter and debris, presence of aquatic life, destruction
of terrestrial vegetation, sediment sorting and deposition, leaf litter washed away. Mill Creek is depicted as
a solid blue line on the USGS 7.5 minute quadrangle map Highlands and the most current Natural
Resource Conservation Service Soil Survey for Macon County. Perennial flow has been observed by Corps
representatives during numerous visits to the Highlands, North Carolina vicinity.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each vear)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide raticnale indicating that

tributary flows scasonaily:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 150 linear feet 10-12 width (f).
[= Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs? that flow directly or indirectly inio TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section 111.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft}.
Other non-wetland wafers: acres.
Identify type(s}) of waters: .

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Hi Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

#See Footnote # 3.




indicating that tributary is perennial in Section HILI.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary. is seasonal in Section IT1.B and rationale in Section 11L12.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion {s provided at Section ITI.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWSs,

1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.®

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"
£l which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

2] which are or could be used for industrial purposes by industries in inferstate commerce.

Interstate isolated waters. Explain:

F] Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check. all that apply):

{E} Tributary waters: linear feet width (ft).
{2} Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres,

F. NON—.]URISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
EE} If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or apprepriate Regional Supplements.
B Review area included isolated waters with no substantial nexus to interstale (or foreign) commerce.

E1 Prier to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the gsole potential basis of jurisdiction is the
MBR factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet -width ().
| Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

acres.

¥ To complete the analysis refer to the key in Section ITLD.6 of the Instructional Guidebook.

1 prier to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction F ollowmg
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

1 Non-wetland waters (i.e., rivers, streams): linear feet, width (f1).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
Where: checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
_ [T Office does not concur with data sheets/delineation report.
i} Data sheets preparcd by the Corps:
| Corps navigable waters’ study: .
i1 U.S. Geological Survey Hydrologic Atlas;
(1 USGS NHD data.
[T USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Highlands.
USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC.
National wetlands inventory map(s). Cite name:
| State/Local wetland inventory map(s):
FEMA/FIRM maps:
106-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [ Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
| Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINAFTON FORM
U.8. Army Corps of Engineers
This form qhould be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REFORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD}): April 14, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00540, Marvin and Rita Hirsh

C. PROJECT LOCATION AND BACKGROUND INFORMATION: |
State: NC County/parish/borough: Cherokee City: Ranger Community |
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.020054 N,

84.128417 W

Universal Transverse Mercator:

Name of nearest waterbody: Nottely River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nottely River
Name of watershed or Hydrologic Unit Code (HUC): Hiwassee (06020002)

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

L Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...} are associated with this action and are recorded

on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
- Office (Desk) Determination. Date: April 14, 2014
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Areno “navigable waters of the U5 within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. | Required] '

71 Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

 “waters of the ULS.” within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the review arca. [Required]

1. Waters of the ¥.S.
2. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abuiting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
. Impoundments of jurisdictional waters
i Isolated (interstate or mtrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 200 linear feet: 75 width (fi} and/or acres.
Wetlands: acres,

¢. Limits (boundaries) of jurisdiction based on: 1
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):"'
£ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section TH below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section 1ILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section 111.A.T and Section I1LD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IITL.A.1 and 2 and Section IIL.D.1.; otherwise, see Section HILB below,

1. TNW
Identify TN'W: Nottely River.
Summarize rationale supporting determination: Very large watershed, waterway can, does, and has historically
supported small non-motorized boat navigation.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland s “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Raparos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RFPWs), i.e. tributaries that typically flow year-round or have continuous flow at Jeast seasonally
(e.g., typically 3 months). A wetland that directly abuts an RP'W is also jurisdictional. ¥f the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a fributary with perennial flow, skip to Section II1L.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that decuments the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

Tf the waterbody is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section HL.B.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section II.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Cenditions:
Watershed size: d
Drainage area: cList
Average annual rainfall: inches
Average annual snowfall: inches

(ii} Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly i
[] Tributary flows through 3

o TNW.
tributaries before entering TN'W.

o1

f

river miles from TNW.

river miles from RPW.

Project waters are } acrial (straight) miles from TNW.
Project waters are }3 -k List acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

~ Project waters are
Project waters are

Identify flow route to TNW™:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that applv):
Tributary is: [[] Natural
[] Artificial (man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in

the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into

TNW.



[ Manipulated (man-altered). Expiain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Axverage depth: feet

Average side slopes: B

Primary fributary substrate composition {check all that apply):

[1 silts [] Sands ] Concrete
L] Cobbles L] Gravel [J Muck
[1 Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability {e.g., highly eroding, sloughing banks). Explain:
Presence of run/riffle/poc! complexes. Explain:

Tributary geometry: PiekiEisi
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: ik t
Estimate average number of flow events in review area/year: |
Describe flow regime:
Other information on duration and volume: -

Surface flow is: 1

. Characteristics:

Subsurface flow: Explain findings:
[_] Dye (or other) test performed:

Tributary has (check all that apply):
[M] Bed and banks
1 GHWM® (check all indicators that apply):

[L] clear, natural line impressed on the bank [ ] the presence of litter and debris
[1 changes in the character of soil {1 destruction of terrestrial vegetation
[ shelving . [ the presence of wrack line
| vegetation matted down, bent, or absent [ sediment sorting
[ leaflitter disturbed or washed away [ scour
[] sediment deposition [] multiple observed or predicted flow events
[ water staining 1 abrupt change in

plant commumity
77 other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM Werc used to determine lateral extent of CWA jurisdiction {check all that

apply): ,
£ Migh Tide Line indicated by: i Mean High Water Mark indicated by:
[] oil or scum kine along shore objects [] survey to available datum;
i_] fine shell or debris deposits (foreshore) [ ] physical markings;
[.] physical markings/characteristics ] vegetation lines/changes in vegetation types.

] tidal gauges
[ other (list):

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

{(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width):
{1 Wetland fringe. Characteristics:
] Habitat for:
"1 Federally Listed species. Explain findings:
[7] Fish/spawn areas. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarity sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated {o the waterbody’s flow regime {e.g., flow over a reck outcrop or through a cujvert), the agencies wiil look for indicators of flow above
and below the break.

Thid,




[ Other environmentally-sensitive species. Explain findings:
] Aguatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties: '
Wetland size: acies
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state bOLlnddI’lCS Explain:

(b) General F!O\Z R;glgtions}ﬁp with Non-TNW:
Flow is: Bk List. Fxplain:

Surface flow is
Characteristics:

Subsurface flow: PiekEist. Explain findings:
[ Dye (or other) test performed: .

(¢} Wetland Adiacency Determination with Non~-TNW;
[ Directly abuiting
[ Not directly abutting
[ Discrete wetland hydrologic conncetion. Explain:
[ ] Ecological connection. Explain:
[] Separated by berm/basrier. Explain:

(d)

Proiect wetlands arg river miles from TNW.

iek Eisf floodplain.
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; efc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average widtl):

] Vegetation type/percent cover. Explain:

[0 Habitat for:
[] Federally Listed species. Explain findings:
I 1 Fish/spawn areas. Explain findings:
(] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. . Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Bickels
Approximately ( ) acres in total are being considered in the cumulatlve analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tribatary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limtited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant



nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of poliutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relatlonthps to the physical,
chemical, or biological integrity of the TN'W? :

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented helow:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section THLD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section HILI:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK.
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
D0 TNWSs: 200 linear feet 75 width (ft), Or, acres.
} Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWSs.
4 Tributarics of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial:

Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
arc jurisdictional. Data supporting this conclusion is provided at Section ITLB. Provide rationale indicating that

tributary flows seasonally:’

Provide estimates for jurisdictional waters in the review area {check all that apply):
Tributary waters: Jinear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. .Non—RPVVs“i that flow directly or indirectly inte TN'Ws,
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
5 Tributary waters: linear feet width (fi).

- Other non-wetland waters: acres.
Tdentify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

¥See Footnote # 3,




F1 Wetlands directly abutting an RPW where tributarics typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section ILD.2, above. Provide rationale indicating that
wetland is directly abutting an RPW: '

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IILC,

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section HI.C.

Provide estimates for jurisdictional wetlands in the review arca: acres.

7. Impoundments of jurisdictional waters.”
As a general nule, the impoundment of a jurisdictional tributary remains jurisdictional.
i Demonstrate that impoundment was created from “waters of the 1J.5.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water s isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:
[ Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

21 Tributary waters: linear feet width (ft).
' Other non-wetland waters: acres.

Identify type(s) of waters:
- Wetlands: acres.

F. NON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
= Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Bl Review area included isolated waters with no substantial nexus 1o interstate {or foreign} commerce.
[ Prior to the Tan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the *Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain: .
Other: (explain, if not covered above): -

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole polential basis of jurisdiction is the
MBR factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agricutture), using
best professional judgment (check all that apply):

1 Non-wetland waters (i.e., rivers, streams): linear feet width (fi).
' Lakes/ponds: acres.
| Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

‘1 Non-wetland waters (i.e., rivers, streams): lincar feet, width (ft}).

Lakes/ponds: acres.

¥ To complete the analysis refer to the key in Section TILID.6 of the Instructional Guidebook.

" Prior to asserting or declining CWA jurisdietion based solely on this category, Corps Districts will elevate the action to Corps and EPA
-HQ for review consistent with the process described in the Corps/EPA Memorandim Regarding CWA Act Jurisdiction Following
Rapanos.



El Other non-wetland waters: acres. List type of aqualic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested; appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
| Data sheets prepared/submitted by or on behalf of the applicant/consultant.
(] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters® study: .
.5, Geological Survey Hydrologic Atlas:
] USGS NHD data,
[] USGS 8 and 12 digit HUC maps.
>4 U.S. Geological Survey map(s). Cite scale & quad name: Persimmon Creek.,
USDA Natural Resources Conservation Service Soil Survey. Citation: Cherokee County, NC.
National wetlands inventory map(s). -Cite name:
State/Local wetland inventory.map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929}
Photographs: [ ] Aerial (Name & Date):
or [] Other (Name & Date):
Previcus determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supperting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JIb:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the I Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDECTIONAL DETERMINATION (JD): April 22,2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Wilmington District, David Stillwell Bank Stabilization, SAW-2014-00548

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The proposed project site is located at 8034 Tusquittee Road
in Hayesville, Clay County, North Carolina. ,
State: North Caroelina County/parish/borough: Clay City: Hayesville
Center coordinates of site (lat/long in degree decimal format): Lat. 35.087071, Long. -83.718245
niversal Transverse Mercator:

Name of nearest waterbody: Tusquittee Creek ‘

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Hiwassee River

Name of watershed or Hydrologic Unit Code (HUC): Hiwassee. Georgia, North Carolina, Tennessee., 6020002

I] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

E_] Check if other siles (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different

ID form:

b. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
P4 Office {Desk) Determination. Date: April 22, 2014
[ Field Determination. Date(s):

SECTION II: SUMMARY OF FINBINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

10 “navigable waters of the U.S.” within Rivers and Harbors Act (RHAY) jurisdiction (as defined by 33 CFR part 329} in the
review arca. [Required]
[[] Waters subject to the ebb and flow of the tide.
["] Waters are presently used, or have been used in the past, or may be snsceptible for use to transport interstaie or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

s “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.8. in review area (check all that apply):
[J TNWs, inchiding territorial seas
[[] Wetlands adjacent to TNWs
[<] Relatively permanent waters” {RPWs) that flow directly or indirectly into TNWs
[] Non-RPWs that flow directly or indirectly into TNWs
] Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
[] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TN'Ws
[] Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
] Impoundments of jurisdictional waters
[ Isolated (interstate or intrastate} waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 300 linear feet, 6 wide, and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: ﬁsﬁﬁjégﬁ” ih
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
[] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

' Boxes checked below shall be supperted by completing the appropriate sections in Section 11T below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at [east “scasonally”™
(e.g., typically 3 months).

? Supporting documentation is presented in Section IILF.




SEC

TION ITI: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section I11.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section IIL.D.1.; otherwise, see Section III.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize raticnale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met. :

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law.

If the waterbody” is net an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITLB.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

Watershed size:
Drainage area:

Average annual rainfall:
Average annual snowfall:

(ii) Physical Characteristics:

(a) Relationship with TNW:
1 Trlbutary ﬂows directly 11110

Project waters are ¥
Project waters are
Proj ect waters are

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW:
Tributary stream order, if known:

(b} General Tributary Characteristics {check all that apply):

* Not

¢ that the Instracticnal Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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Tributary is: [] Natural
L] Artiticial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary propetties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition {check all that apply):

1 silts 1 Sands [ Concrete
[] Cobbles 1 Gravel ] Muck
[ 1 Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g.. highly eroding, sloughing banks]. Explain:
Presence of run/riffle/p mplexes, Explain:

Tributary geometry: Pic t

Tributary gradient {(approximate average slope): Yo
(c) Flow: ~

Tributary provides for: f

Estimate average number of flow events in review area/year: w
Describe flow regime:
Other information on duration and volume:

Tributary has (check all that apply):
[[] Bed and banks
1 OHWM® (check all indicators that apply):
(3 clear, natural line impressed on the bank [ the presence of litter and debris

[] changes in the character of soil [} destruction of terrestrial vegetation

[ shelving [] the presence of wrack line

[] vegetation matted down, bent, or absent [ | sediment sorting

1 leaf litter disturbed or washed away [ scour

[ sediment deposition [[] multiple observed or predicted flow events
L] water staining [] abrupt change in plant community

[ 1 other (list):
[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):

[] High Tide Line indicated by: 1 Mean High Water Mark indicated by:
[ oil or scum line along shore objects 1 survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
(1 physical markings/characteristics [] vegetation lines/changes in vegetation types.
[} tidal pauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, eily film; water quality; general watershed characteristics, efc.).
Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width):
[1 Wetland fringe. Characteristics:
[] Habitat for:
[] Federally Listed species. Explain findings:

¢A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (¢.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.
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[] Fisb/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

tionship with Non-TN'W:
Explain:

(b)

Surface flow is: PR Bt
Characteristics:

Subsurface flow: iéi@&%iﬁ Explain findings:
] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
1 Not directly abutting
[[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[1 Separated by berm/barrier. Explain:

(d) Proximity (Relationshi
Project wetlands are ]
Project waters are |
Flow is from: £ e
Estimate approximaie location of wetland as within the Bidk Bist floodplain.

to TNW
t river miles from TN'W.
aerial (straight} mifes from TN'W.,

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: '
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (iype, average width):
[[] Vegetation type/percent cover. Explain:
[ Habitat for:
[[] Federally Listed species. Explain findings:
1 Fish/spawn areas. Explain findings:
[7] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Bxplain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pi ¢
Approximately acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed;



C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biolegical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tfributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemieal, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the velume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not selely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

«  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

+  Does the tributary, in combination with its adjacent wetlands (if any), have other relahonshlps to the physical, chemical, or
biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1L.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNWs: linear feet, wide, Or acres.
[] Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

Tributaries of TN'Ws where tribularies typically flow year-round are jurisdictional. Provide data and rationale indicating

that tributary is perennial: Tusquittee Creek exhibits indicators of ordinary high water marks (OHWM) including

developed bed and bank, scour, presence of litter and debris, presence of aquatic life, destruction of terrestrial

vegetation, sediment sorting and deposition, leaf litter washed away. Tusquittee Creek is depicted as a solid blue line

on the USGS 7.5 minute quadrangle map Shooting Creek and the most current Natural Resource Conservation Service

Soil Survey for Clay County. Perennial flow has been observed by Corps representatives during numerous visits to the

Haysville, North Carolina vicinity. ‘

[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area {check all that apply):
B4 Tributary waters: 300 linear feet 6 wide.
[7] Other non-wetland waters: acres.
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly inte TNWs.
[] Waterbody that is not a TN'W or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IT1.C.

8See Footnote # 3.
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Provide estimates for jurisdictional waters within the review area (check all that apply):
[] Tributary waters: linear feet, wide.
[] Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWSs.
] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale indicating that
tributary is perennial in Section I{l.D.2, above. Provide rationale indicating that wetland is directly abutting an RPW:

[1 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section {[1.1).2, above. Provide rationale indicating that wefland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,
[1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section ITI.C,

Provide acreage estimates for jurisdictional wetlands in the review area: acres,

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs, :
[ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section HI.C.

Provide estimates for jurisdictional wetlands in the review area: acIes.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[] Demenstrate that impoundment was created from “waters of the U.S.,” or
[1 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[] Demonstrate that water is isolated with a nexus to commerce {see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[] which are or could be used by interstate or foreign travelers for recreational or other purposes.
[] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[F which are or could be used for industrial purposes by industries in interstate commerce.

[] Interstate isolated waters. Explain:

[ Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (clieck all that apply):

[1 Tributary waters: linear feet, wide.

{1 Other non-wetland waters: acres.
Identify type(s) of waters:

[] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
[] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
[T Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
[_] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

* To complete the analysis refer to the key in Section IL.D.6 of the Instructional Guidebook. )
1° Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



[ Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[] Non-wetland waters (i.c., rivers, sireams): linear feet, wide.

[[] Lakes/ponds: acres.

[[] Other non-wetland waters: acres. List type of aquatic resource:
[] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such |
a finding is required for jurisdiction {check all that apply): |

] Non-wetland waters (i.e., rivers, streams): lincar feet, wide.
1 Lakes/ponds: acres.

[ Other non-wetland waters; acres. List type of aquatic resource:
] Wetlands: acres.

SECTIONTV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
1 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
T.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[1 USGS 8 and 12 digit HUC maps.
{L.S. Geological Survey map(s). Cite scale & quad name: 1:24K; NC-SHOOTING CREEK
USDA Natural Resources Conservation Service Soil Survey. Citation: Clay County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929}
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
UiS. Army Corps-of Enginieer's

This fornishould be completed by fotlowing he instrictions provided inSection [V of the JB Form Justructional Guidebook.

SECTION I BACKGROUND INFORMATION )
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD) ’ , '

B. DISTRICT OFFICE, FILE NAME, AND NUMBFRSﬂ’u) A0 H'.éo)g%g_ Dll/ lﬁ;r / Bﬂdfé (5/

C. PROJECT LOCATION AND BACKGROUND INFORMATION: TIP No. BD-5114Y - BridgeNo. 135 on SR 1215 over Shaw
Creek
Shte“ NC County/pdnsh/bomm.h Henderxon City Ilcndenomniie
""" Um\mrsui Transverse: Mcrntor
Name of nearest waterbody: Shaw Creek (DWR Class: WS-1V)

Name-of nearest Traditional qulaahlc Water (TN Wy into which the aquam, resource ﬂmm Freich Broad River

Nome of watershed or Hydro]ogxc Unit Code (HUC) 06010105030010

Check if mdpl’dlaemm of review area and/or potential jurisdictional areas isfare available upon-request.

[ Cheekif other sites (¢.g:, offSite mitigation sites; disposal Sites, etc...) dre-associated with this action aid are recorded ona
different 1D form.

D: REVIEW PERFORMED FOR SITE EVALUATION (CHECK. ALL THAT PPLY)
Office (Desk) Determination,. Diter Februar) 19,2014 ug & \ )[
Field Determination.. Date(s):

SECTION II: SUMMARY OF FINDINGS v
A. RHA SECTION [0 DETERMINATION OF JURISDICTION.

There navigable waters ‘of the U.S7 within Rivers and Harbors Act (RHA) jurisdiction {as. difiied by 33 CPR part 329) ini' the
review area., {Reqzm ed}
1 Waters subject to the ¢bb and flow of the: t{dc
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate-or foreign comierce.
Explain: .

B: CWA SECTION 404 DETERMINATION OF JURISDICTION,

There Aré “waters of the U.S." within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328 in the review area, [Regutived)
1. Waters of the U.S.
a Indw‘lte presence of waters of U.S, in review area (eheek-all that: ﬂpp!))
TNWs, including territorial séas
Wetlands adjacent to TNWs
Rxlatm.ly permanent watérs® (RPWSs) that flosy directlyor indirectly into TNWs!
Non-RPWs that flow direetly orindirectly into TNVs
Wetlands directly abutting RPWs that flow directly-or indirectly into TNWs
Wetlands adjacent to but not-directly abutting RPWs that flow dmctly or indireetly into TNWs
Wetlands adjacent to non=RPWs that flow directly or mdlrectly into TNWs
Imponndments of jurisdictional waters
Isolated (mleramte or-intrastate) waters, including isolated wettands

b.. Identify (estimate) size of waters of the U.S. in the review aren:
Non-wetland waters: 200 lincar feet; width (RYandfor  acres.
Wetlands:  acres:

<. Limits (boundaries) of jurisdiction based on; E
Elevation of established OHWM (if knownj:

-2, Non- neguh!ed watersiwetlands (clieck if applicable)s®
[[1 Potentially jurisdictional waters andfor wetlands were assessed within the review area and determined to be not Jurisdictional.
Explain: .

i Boxes chiccked below shall be supported by completing the appropriate-sections in Secfion 1 below;

? Far purposes.of ‘this Torm, an RPW i is-defined s a tributary that is not a TNW and that l}puall\ ﬂmm year-round or hascontinuous fow at Jeast* seasoua[[) *

'(c 2., typically 3 months).
Supportma documentation is presented in Section 1ILF.




SECTION HI: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The: agencies will assert jurisdiction over TNWs and wetlands adjacent'to TNWs. Ifthe: ‘aquatic resource is.a TNW; complete
Seetion LA gnd Section HED,1, only; if the aquaticrésource isa wettand ddjacent to:a TNW, complete Sections HI.A 1and z
sanid Section HLI: L otherise, see Section LILB below.

Tdenitify TNW:

Sumimarize rationalesupport ing determiriation:

2, Wetland adjacent to TNW ,
Summarize rationale. supperting conclusion that wetland is “adjacent™; .

CHARACTERISTICS OF TRIBUTARY {THAT ISNOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section sumniarizes information regarding chavacteristics of the tributary aud its ‘u]yment wetlands, if any, and it helps

" defermine whether or not the standards for‘jurisdiction cstablished under Rapatiosliave been met.

Theagencies-will assert jurisdiction over non-nawgdb]e tributaries of TNWSs where{he {ributaries are “relatively permanent
waters” (RPWs); i:e: tributaries thint typically flowyear- -rownd or have cantintous How at least.séasonally (e.g., typically 3
montlis). A wetland: that: dtrect!) abuts an RPW is also jurisdictionnl, If the aquatic resource is not a TNV, but has year-round
(perennial) flow, skip to Seetion IIED.2: If the aquatic résourceis a wetland directly abuttiig 4 tributary with pérénuial flow,

~skip toSection TIED

Acwetland that is adjacent £6 but-that does not directly abut:aw RPV requires a significaiit nexus evaluation. Corps distriets and

EPA regions.will ficludein the record any available/information that decuments the-existence of'a significant nexus bétween a
relatively permanent tributary that is not perénnial (and its adjacent wetlands if any) and=a fraditional navigable water, even
thotugh a'significant nexus finding is not-requived asa matterof law.

If the waterbody is 1ot an RPW ora wetland (hrect!v Abutting an RPW, a JD will-require addifionat data to determine if the
waterlmtlv fias a significant nexas with o TNW, If the tributary has -u]_mcent wetlands, the signifi cant nexus evahiation must
conslder the trnbut*n y i comb;mhou \\ ith all of lts .\djm ent weﬂ'mds Thls sxgmf’ C'mt ne\us e\ aluatmn tlmt comhmes, for

tile tr]huhrv, m ‘its :edytcent \ketlands, or hoﬂn lf the JD coversa’ tnbut‘lry with adjacent “etkmds, complete Sectmn I[[.B 1 fm'
the tributary, Section 11LB:2 for any onsife wetlands; and Scetion 11,83 for all wetlands adjacent to that:tributar Ys both-onsite
and offsite. The defermination whether a significant nexus exists is deterniined in'Section 11LC befow,

. Characteristics of non-TNWsthat flow dirvectly or indirectly into TNW

(i) ‘General Area Conditi
Watersheéd sizs;
Prainage area::
Average anmual rainfall inches
Average annual snowfall;  inches

-

(i) Physical Characteristics:
(#) Relationship with TNW:
[ Tributary flows directlyii
L1 feibuitary flows througt

tribiutaries before entering TN,

river mifes fromi TNW,

ver miles:from RPW,

aerial (straighity miles from TNW..
aerial (steaight) miiles: fromy RPW.
-as sfate boundaries. Explaiin

Project watersare
Project watérsare
Project watersare
Project walersiare
I’ro_]eu walers cross

Identify flow route to TNW:
“Tributary-stream order, ifknown:

“Note that the Instructional Guidebook coritains additional information rtga:ding swales, ditchies; washes, and erosional features generally and in the arid:
“West:
“FFlowroute-can be described by identilying, ¢.¢., tributary a which flows hifough the reviewiarea, to flow:inlo. lnbutar) B, which then flow's nte TNW.



(b} General Tributary Characteristics {check:all that anplv)
Tributagy is: [ Natural
] Artificial (man-made}. Explain:
] Manipulated (man-altéred).. Explain:

Tributary properties with respectto top of bank (estimate):
Averagewidtlis  feet '
Averagedepth:  fe
Average side siopes

Primary tributary substrate composition (check-all- that 1pplx)

[1 siits: [ ] Sands [ Conerete
{1 Cobbles 1] Gravet T Muck
{1 Bedrock. [ Vepetation. Type/% cover::

[J Other. Esplain:

Tributary condition/stability [e.g.. Highly¢roding, slotghing banks}.. Explaini- .
Presence ofrun/rlme/ yool complexes. Explain:

Tributary geometry: ;
Tributary giadient (approximate average slope): %

(&) Flow:
Tributary provides for: )
Estimate average number of ﬂaw gventsin review drea/yeaf '
‘Describe flow reginer
Other information ot diration and volume: .

Characteristicss .

Surfuce flow is: ]

Subsurface flow: ] . Explain findings:
[} Dye (or other) test performed:

Tributary has (check all that apply):

1 Béd and banks'

1 OHWM® (chieek all indicators that app ly): ¢
] clear, natural line impressed on the bank the presence of Hitér and debris:
{1 changes in thie-character of soil destruction of terrestrial vegetation
[ shelving the presence-of wrack ling
[ vegetalion wiatted dovi, bent; or absent sediment sorting
[ Yeat livter disturbed or washed away scour
[ sediment: deposition . nudltipleiobserved or predicied flow events:
] water slaining abrupt-chanpe’in plant-comniunity
O other (list)z

{1 Discontinuous OHWM J Explain:

DDDCJ_DDD

I faaom other thau the: OHWM were used fo ﬁetermmt, fateral extent of CWA jurisdiction {check-all that apply}):

High Tide Ling indicated by: [5] Mean High Water Mark indicated by
1 oil or scum line along shore: ObJLLfS O survey to available datwmg
{1 fine shell ordebris deposits (toresharc) 1 physical markings;
D physical migrkings/charaeteristics [T vegewtion lines/changes in vcgntanou types:

[ tidal gauges
3 other (list):

(itiy Chemieal Characteristics:
Characterizé tributdary (e:g. water color is clear; discolored, oily filmy; water qua!xt} gmcml \Mlcrshcd characteristics, cete.).
Explain: ‘
Ieuntify specific pollutants, if known:

* A natural or man-made drscontmurf) in the OHWM does not necessarily. sever jurisdiction {¢.g:, where the steean temporarity flows underground, or where-
thie-OHWM has been rémoved by development or.agricultural pmcmes) Where there is a break in the OHWM that is unrelated to the waterbody's flow
regitite (.., flow over a rackoulcrop or througha culy ert), e agencics wi Il fook for indicators of flow above:and below tlie break.

T

“Ihid..




(iv). Bwlogtml Clinracteristics: Channelsapports (chieck all that ‘lppl))

Riparian corridor. Characteristics (lype, average width): :

[T Wetland fringe, Characteristics:

1 ‘Habitat for:
] Pederally Listed species. Explain findings:
[___} Fish/spawii areas. Explain tindings:
1 Other cm’tronmcm'slly~scnstme species.. Explain findings:
[ Aquatiewildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics;
{(a) General Wetland Characleristies:
Praperties:
Wetland'size:  acres
Wetland type. Explain:
Wetland quality. Explain:
Project wétlands cmxs of s€rve as stale boundaries: Explain:

(b) G

Surface flowis;
Chardcteristics:

Subsutface flow Explain findings:
[J Dye (or other) test pertormcd

(¢) Wetland Adiaceney Determination w 1th Non-TNW;
-~ [] Directly abuiting
[T Notdirectly abutting:
[} Discrete:wetland hydrologic connection. Explain:
[ Ecological conneetion. Explain;
[ Separated by bernvbarricr. Explain:

NW
river miles from TNW;
erial (straight) m:!es front TNW,

{d} Proximity (Relationshi
Project weilands are,
Project waters are
Flow is fron .
Estimaté approximate location of wetland as within the ]

¢ floodplain.

(i) Chemical Characferistics:
Characterize wetland systein (e g, watercolor i is cléar, brown oil filin on surface: water: quahiy general watershed
characteristics; cte.). Explains:
Tdenifify specific pollutants, if known:
{iif) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristies {type, average width):
[ “Vegetation type/perccm cover. Explain;
1 Habitai for:
[[] Federally Listed species. Explain findings:
] Fish/spawn aress: Bxplain findings: .,
D Othier environmentally=sensitive speue% E\plmn ﬁndmgs
1 Aquatic/wildlife diversity. Explain findings:

3. Characferistics of all wetlands 1djacent to'the fributary GF. any
All wétland(s) being considered in the cimulativeanalysis:
Appreximately (  )acresin total are being consxdered in'the cumulative analysis.




Foreach wetland; specify the folfowing:

Directly abuts? (Y/N} Size (i acres). Directly abnts? (Y/NY Size (ib acres)

Swminarize overall biological, chemical and physical fanctions being performed:

. SIGNIFICANT NEXUS DETERMINATION

Acsigrificant nexus analysis will assess the flow. characteristics and functions of the tributary itself and the functions performed -

by any wetlinds adjacent to the tributary to deteginine ifthey significantly affect the chemical; physicat, and biological infogrity

of a TNW. For caclt of the following situations, a: SIgm{” cant nexus exists if the tributary, in:¢ombination with all ofits adjacent

wetlands; has more than a speculative or insabstantial effect on the chemical, physical and/or biological integrity of a TN,

‘Considerations wireir ev«lu'mng s:gmﬁcant nexusinclude;, but are riot lintited to-the volume, dmauon, and frequeney of the flow:
of water in the tributary and its prmumty 102 TNW,.and the functions performed by the tributary and all its adjacent

wetlands: It is not appropriate fo detérmine: significint nexus based’solely on any speeif ¢ threshold of distance {e.g; befwegi a

‘tributary and its adjacent wetland or between a tributary and the TNW). Sinsifarly, the fact an’ adjacent-wetland lies within or
‘outside of a Moadplain is not solely detérminative of significant nexus.

Draw connections between the feafures. documented-and.the effects on flie TNV, as identified in the Rapmms Guidance and.
discussed in the Instruetional Guidehdok. Factors to consider include, for ¢xample:

‘e Doesthe tribufary; in combination-with its 1d;au:nt wetlands (if any), have the capauty to carry polluiams of flood Waters to

TNWs, of to.reduce (he amount of pollutants or flood waters reaching a TN'W?
e Doesthe tributary, in combination with its adjacent wetlands (if any). provide habitat and lfecycle stpport finctions for fish and
other species, such as feeding,: nesting, spawning.or rearing young forspecies that are presentinthe TNW?

' Does thetributary, in comblmtmn with its adjacent wetlands (i any) haye the: capacity to transfer.nutrients and organic carbon that,

Suppoit downstream foodwebs?

‘e Doesthe mbut‘zry in‘combinatiof with its adjacent wetlands Gf any}, have other ruhhon\.}ups to the physical, chenical, or

biclogical integrity of the TNW?

Note: the-above list of considerations is iot inclusive and other functions observed or known te oceur should be documented
below:

L. Significant nexus fi indings for non-RPW that has no adjacent wetlands and flows directly or-indirectly into TNWs. Explain
findings of presence orabsence of ssgmtrcant nexus below, baséd onthetributary itself, then go lo Section 111.D:

2. -Significant nexus findings for non=RPW-and'ifs adjacent wetlands, where the non-RPW flows directly orindirectly into
TNWs,. Explain tmdmgs of presence or abscnee of significant nexus inlow based on'the tributary in conibination w xlh all ofits
-adjacent wetlands, then go.{o Section HLD:

3,  Significant nexus findings for wetlands adjacent to.an RPW hut that do not diveetly abut the RPYY. Explain fi ndingsof

jpre';ence or absence of significant nexus below; based on the tribitary in combination with all of its adjacent \xelianda then.goto
“Seetion HLD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSAVETLANDS ARE (CHECK ALL

- THATAPPLY):

. TNWsand Adjacent Wetlands: .Check-all that apply-and provide size estimates in.review area:
TNWs:  lincacfect  width (t): Or,  acres:
| Wetlands-adjacent to TNWs:  acres.

2. RPWs thatflow directly or indirectly inte TNWs. »

KT ributaries of TNWs'where tributa’rics typically tlow yedar-round aréjlxrisdict‘ional Provide data and rationale indicating that
tributag ';,bpirsnnml ficre:is 1 well- dLIlllCd channel and lie streany is'shown as-a perenitial steéaiir on the USGS topograbic
map. ¢

[} Tributaries of TNW where mbu{*mes ave Lontumcus flow “seasonmally” (& ., lypically threg months each year) are
jurisdictional, ‘Data supporting ‘this conclusion is pmvnded atSeetion LB, Provide rationale mdmatmg that tributaty flows

Seasonatly:




Provide estitnates for jurisdictional waters inn the review area (check all that apply):
@ Fnbutary waters: 200 linear feet width (ﬁ)

21 Othernon-wetland waters:  acres,

ldentlﬁ, type(sy of Waters: .

3 le-RPWs that Now:dir ect(y or indirectly into TNWs.
~1 Waterbody thal is not'a TNW or an RPW, but flows.directly orindirectly inte:a TNW, and-it has a significant nexus with-a

TNW is jurisdictional: Data siipporting (his concliision is provided at Séction TILC,

Provide estimates for jurisdictional waters within the revigw area (check all that apply):
“Fributary waters: linear feet  width (ft):
| Othier non-wetland waters;  acres:

Edemlf} £y pe(s) ofwaters:

4. Wetlauds direetly abutting an RPW thatflow direetly or indiréetly into TNWS.

[l Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutiing ai RPW Where tributaries typically flow year-founid. Provide data:and rationate
indicating that-{ributary-is perenma[ in Section 11LD.2, above: Provide rationale indicating: that wetland is
directly abuttingan RPW:

Wetlands dnediy abuiting arr RPW where tributaries-typically flow “seasonally.” Provide data indicafing that tributary is
seasonial in Section [11.B and rationale i Section HL.D.2, above. Provide rationale‘indicating that wetland is-directly
abultingan RPW: |

Provide acreage estimales for jurisdictional wetlands in thie review area:  aores:

5, Wetlandsadjacent to but not directly abutting an RPW that flow dir cctly or indirectly into TNWs.
1 Wetlands that do tiot directly abut-an RPW, bui when:considered in combination with the tributary to which:they are-adjacent
and witl smxfhrly situated adjacent wetlunds, haven swmhcmt nexus svith-a TNW ate. junsndlctmml Data supporting this
conclusion is provided at %ecixon Hee,

Providé acreage estimates for jurisdictional wetlands in thexreview area:,  acres:

6. Wetlandsadjacent to'non-RPWs'that flow directly or mdm&ttly into TNWs,

Wetlands ddymenl to such:waters, and have w hen considered in coinbinationswith the triblitiry 16 which theyare adjacent atid
svith similarly situated adjacent wetlands, have a. significant nexus with a TNW are Jurxsdn,tmnal Data supporting this
conclirsion is pmv;ded at Section [11.C.

Providé estimates Tor jurisdictional wetlands in the revicw aeds  -acres.

7. ‘Impoundments of jurisdictional waters.®

As-a general rule; the impoundment of a; Jurisdictional tributacy remains ;unsdxcuoml
Demjonstrate that impoundment svas: created from “waters of the U.8..” or

Demoristrate:that water meets the iteria for one of the. categories presented above (1-6}, or
Demonstrate that water is. isolated with-a nexus to commerce {scel below)

E. ISOLATED [INTERSTATE ORINTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE;
- DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE, COMMERCE, INCLUDING ANY:
SUCH WATERS: {CH ECK ALL THAT APPLY): 0
w]mh are or could be used by interstate or forefen traveldrs for xes.realmnal or other purpases.
=] from. sx}m.h fish or-sliglfish are-orcould bedaken and sold in interstate or foreign cominerce:
svhich are or could be used for industrial purposes by indusiries.in interstate commerce:
] Interstate solated waters. Explaii:
[E] Other factors.. Explain: .

*“’See Footnote #3:

*Focomplete the: -analysis refer to:the key in Section [1.D.6 of the Instructionaf Guidebook:

Y prior to asserling or dcclmmg CWA jur |sd|clmn based solely on this. eategory, Corps.Distiriets will elevatéthic action té Corps and EPA HQ for
review consistentwith the process described ini- the Covps/EPA Memoraridun Regam’mo CIWA Act Jiirisdiction Following Rapanos.




Adentify water kb'vu'd yand summarize rationale Sﬁuppt}rﬁng determination:

‘Provide estimates for jurisdictional waters {n the review area (check all that apply):

. Tnbular} waters:  linear feet  width (ft)
1 Other nop=wetland waters:  acres:
Identify type(s) of waters:

Bl Wettands: acres,

NON-J URISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)

2l If patential weilands were assessed within tfie review areq, thiese areas did notmect the eriteria in the 1987 Corpsof E:.ngnecrs

Wetland Delineation Manual and/or appropriate Regioial Supplement%

Reviewarea included iselated waters with no substantial nexus to interstate (or I‘oretgn) commnerce.

1 Prior to the Jan 2001 Supreme Coutt decision in “SHANCC,™ the review atea would have been regiilatied based solély on the
‘Migrafmy Bird Rule™ (MBR).

Waters: do ol meet the “Significant Nexus™ standard, wheré such a finding is required for jurisdiction. E xplain:

L1 :Other: (explain, if not covered above): .

Provide acreape estimates for non-jurisdictional waters i the reviéw ares, where (he solé poteiiial Basis of jurisdiction is ihe MBR
factors (i, presence of migratory birds, presence of endangered specics; use of water for irrigated aem,uhurc) using best professional
judgment (check all that apply); L

Non-wetlarid waters (i.e,, rivers, streams);  linéar feet  width( 1),

| Lakes/ponds:  acres. ‘

Other non-wetland waters:  -acres. List type of aquatic résouree;

7] Wellands::  acres,

Provide acreage estimates for noni-jurisdictional waters in the review area that'do not meet the “Significant Nexus' * standard, where such

a finding is tequired for jurisdiction (check 4ll that apply): -

] Non-wetland waters (¢, rivers, streamsy:  lincar feet,  width (1)
J Lakes/ponds:.  acres:

Other non=wetlind Waters:  acres. List typé of aquatic resotiree:

] Wetands:  acres:

SECTION 1V: DATA SOURCES.

A, SUPPORTING DATA. Data veviesved for JD (check all that apply - cheeked items shall be included in ease file and, where checked

and requested, appropriately reference sources belowy:

pd Maps, pians plots.or plat'submitted by or on behatf of the applicant/consiltant: August: 2013

Data:sheels prepared/submitted by or on behalf of the apphc'mt/consultant

£ 1 Office concurs with data sheets/delingation report,

{71 Gffice does not-concur with data sheets/delineation report.

Data sheets prepated by the Corps;

Cc)rps navigable waters® study:.

U.8 (:colcanal Survey Hydrologic Aflas:

1 USG‘E NHDdata:

{7 USGS 8 and 12 digit HUC maps.

U.S. Geological Survey miap(s). Cite scale & quad name: 1/24,000; Horse Shoc

USDA Natural Resources Conservation Service Soil Survey. Citation;

National wetlands inventory map(s). Cite name:

State/Local wetlaind inventory map(s):

FEMA/FIRM maps:

100-yedr Floodphm Elevation is:  (National Geodectic Vertical Datuni 6f 1929)

Photograplis: X Aetial (Name & Datc) Henderson County GIS, Febraary 19, 2014

or B . < Other (Namge & Date) Junc6, 2012

| Previous determination(s). File no.and date of response letter; -
Applicable/supporting case law;

Applicable/supporting scientific hten ature;

Other information (pleast spnuly) u&H—Cf_, Gl (& M'P

B. ADDITIONAL COMMENTS TO. SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers
This form slould be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTIONI: BACKGROUND INFORMATION -
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 10, 2014

B. DISTRICT GFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW-201400571, Michael Amos

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located on the shoreline of
Lake Adeger at 127 Indian Summer Ln, Mill Spring, NC 28756 Coordinate 35.338469N, -82.214348
W

State: NC County/parish/borough: Polk City: Mill Spring
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35,338469N, -

82.214348 W

Universal Transverse Mercator:
Name of nearest water body: Lake Adger
Name of nearest Traditional Navigable Water (TNW) into which the aguatic resource flows: Green River
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad NC-SC
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
il Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different ID form. '

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APFLY):
P Office (Desk) Determination. Dater April 9, 2014 )
Bl Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There b “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction {as defined by 33 CFR part 329)

in the review arca. [Required]

Waters subject to the ebb and flow of the tide.

4 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There ,;:ifuﬁ “waters of the U.5.” within Clean Water Act {CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Regquired]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly. abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 233 linear feet:  ~ width (ft) and/or 0.015 acres.
Wetlands: acres.

¢. Limits {(boundaries) of jurisdiction based on:

. ! Boxes checked below shall be supported by compileting the appropriate sections in Section 111 below.
* For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).



Elevation of established OHWM (if known):

2.  Non-regulated waters/wetlands (check if applicable):”
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aguatic resource is a TNW,
complete Section II1.A.1 and Section ITLD.1. only; if the aguatic resource is a wetland adjacent to a TNW, complete
Sections II1.A.1 and 2 and Section ITLD.1.; otherwise, see Section ITL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT 1S NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rupanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIED.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IT1.B.1 for the tributary, Section 1ILB.2 for any onsite
wetlands, and Section IL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C befow.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size: 3
Drainage area: b it
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
{a) Relationship with TNW:
O] Tributary flows directly into TNW.
[] Tributary flows through t tributaries before entering TNW.

river miles from TN'W.
Project waters are # river miles from RPW.
Project waters are mﬁ;xs? aerial {straight) miles frorm TNW.
Project waters are ?L&%lsi acrial (straight) miles from RPW.

Project waters are

§

* Supporting decuntentation is presented in Section TILF.
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.



Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: . [] Natural
[ | Artificial {man-made). Explain: .
[] Manipufated ‘(man-altered). Explain:

Tributary properties with respect to top of bank {estimate):
Average width: feet
Average depth: feet
Average side slopes: B

Primary tributary substrate composiiion (check all that apply):

] silts [ Sands [[] Concrete
[1 Cobbles L] Gravel 1 Muck
] Bedrock [] Vegetation. Type/% cover:

1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:
Tributary gradient (approximate average slope): %

(¢) Flow:
Tributary provides for: 1 B
Estimate average number of ﬂow events in review area/year: }
Describe flow regime:
Other information on duration and volume:

Surface flow is: P I§§ Characteristics:

Subsurface flow: ; Explain findings:
1 Dye (or other) test performed:

Tributary has (check all that apply):
(I Bed and banks
[] OHWM?® (check afl indicators that apply):

[] clear, natural line impressed on the bank [] the presence of litter and debris
[ changes in the character of soil [ destruction of terrestrial vegetation
[ shelving [] the presence of wrack kine
[L] vegetation matied down, bent, or absent [] sediment sorting
] leaf litter disturbed or washed away ] scour
[] sediment deposition [7] multiple observed or predicted flow events
[] water staining I - abrupt change in

plant community
[] other (list):
] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check ail that

apply):
%1 High Tide Line indicated by: Mean ligh Water Mark indicated by:
[] oil or scum line along shore objects [] survey to available datuny;
L] fine shell or debris deposits (foreshore} [ physical markings;
L] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
"1 other (list):

(iii) Chemical Characteristics:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.

%A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices), Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.



2.

3.

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)

Riparian corridor, Characteristics (type, average width):

] Wetland fringe. Characteristics: :

1 Habitat for:
['1 Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Otber environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adfacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: PiekEist. Fxplain:

‘Surface flow is: ;ﬁw
Characteristics:

Subsurface flow: Picl List. Explain findings:
[_] Dve (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[[1 Not directly abutting '
[[] Discrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
I Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands ar river miles from TNW.
Project waters are | 5k aerial (straight) miles from TNW.
Flow is from: Bick Lis
Estimate approximate Iocatlon of wetland as within the ]

¢Eist floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explaln
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (¢heck all that apply):
[(] Riparian buffer. Characteristics {type, average width): .
[l Vegetation type/percent cover. Fxplain:
[[] Habitat for:
[[] Federally Listed species. Explain findings:
'] Fish/spawn areas. Explain findings:
[_] Other environmentally-sensitive species. Explain findings:
L] Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pk
Approximately ( 3 acres in total are being considered in the cumulatlve analysis.

For each wetland, specify the following:

Directly abuts? (¥/N) Size (in acres) Directly abuts? {Y/N) Size (in acres)




Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemieal, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biolegical integrity of a TNW. Considerations when evaluating significant nexus include, but are not .
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance {(e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodptain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support dewnstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any). have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the iributary itself, then go to
Section 1IL.D:

2. Significant nexus findings for non-RP'W and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with. all of its
adjacent wetlands, then go to Section ITLD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APFPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.
| Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perentiial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet widih (f1).
Other non-wetland waters: acres.

Tdentify type(s) of waters:




3. Non-RPWs® that flow directly or indirectly into TNWs.

nexus with a TN'W is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide cstimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
2] Other non~-wetland waters; acres,

Tdentify type(s) of waters:

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section [ILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abufting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal i Section HILB and rationale in Section OLI.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section ITILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

£ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Drata supporting this conclusion is provided at Section ITLC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
£ Demonstrate that impoundment was created from “waters of the U.8.)” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETELANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):m
EZl which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellMish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply}):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

#See Footnote # 3.

* To complete the analysis refer to the key in Section I11.1).6 of the Instructional Guidebook.

* Prior to asserting or declining CWA jurisdiction based solcly on this caiegory, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.



F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

| If potential wetlands were assessed within the review arca, these arcas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
2] Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce.
[l Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would bave been regulated based

solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above): ‘

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.c., rivers, streams): linear feet width (ft).
4 Iakes/ponds: acres,
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction {check all that apply):
~ Non-wetland waters (i.e., rivers, streams): lincar feet, width (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources befow).
P4 Maps, plans, plots or plat submitted by or on hehalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation repott.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas;
] USGS NHD data.
[1 USGS & and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Mill Sprirg.
USDA Natural Resources Conservation Service Soil Survey. Citation:
| National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [<] Aerial (Name & Date):UNK.
or [X] Other (Name & Drate):-UNK.
1 Previous determination(s). File no. and date of response letter:
| Applicable/supporting case faw:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the ID Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A, REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 24, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00587, U.S. Forest Service / Attn.: Kristin Bail

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Transylvania City: Balsam Grove
Center coordinates of site (lat/fong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.2656043 N, 82.8887251 W
Universal Transverse Mercator:
Name of nearest waterbody: Courthouse Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad (06010105)
4] Check if map/diagram of review area and/or potential jurisdictional areas is/are availablc upon request.
iif  Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a different JD
form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
%] Office (Desk) Determination. Date: April 24, 2014
Tield Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review area.

Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to fransport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

¢ “waters of the U.S.”" within Clean Water Act (CWA) jurisdiction (as defined by 33 CTR part 328} in the review area, |Reguired]

1. Waters of the U.5.

a. Indicate presence of waters of U.S. in review area (check all that apply): |
[i1  TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non~-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Tdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 300 linear feet: 30 width (ft) and/or acres,
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Kstab)
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
Potenttally jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

* Boxes checked below shall be supported by completing the appropriate scetions in Section I below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continmous flow at least “seasonally” (c.g.,
typically 3 months).

5 Supporting documentation is presented in Section [FLF.



A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW, complete Section
IIL.A.1 and Section ITL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 and Section
HLD.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps determine
whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent waters”
(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months). A wetland
that directly abuts an RPW is alse jurisdictional. If the aquatic resource is not a TNW, but has year-round (perennial) flow, skip to
Section T11L.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and EPA
regions will include in the record any available information that documents the existence of a significant nexus between a relatively
permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though a significant
nexus finding is not required as a matter of faw.

If the waterbody® is not an RPW, or a wetland directly abuiting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must consider
the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for analytical purposes,

. the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is the tributary, or its adjacent
wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for the tributary, Section IIL.B.2 for any
onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination whether a
significant nexus exists is determined in Section ITI.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

{ii} Physical Characteristics:
{a)} Relationship with TNW:
[ Tributary-flows directly inte TN'W.
[ Tributary flows through Piek 145t tributaries before entering TNW.

Project waters are ﬁc i’ﬁ river miles from TN'W.
Project waters are ] i
Project waters are 1 jg? aerial (straight) miles from TNW.
Project waters are B¢ 1 aerial (straight) miles from RPW.,
Project waters cross or serve as state boundaries. Explain:

Tdentify flow route to TNW™:
Tributary steeam order, if known:

(b)y General Tributary Characteristics (check ali that apply):
Tributary is: [] Natural
[.] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: B

Primary tributary substrate composition (check all that apply):

] silts [ Sands O Concrete
] Cobbles [ Gravel ] Muck
[1 Bedrock [] Vegetation, Type/% cover: '

] Other. Explain:

Tributary condition/stability {e.g., highly eroding, sloughing banksj. Explam
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Ph
Tributary gradient (approxzmatc average slope): %

(c) Flow:
Tributary provides for: Bl
Estimate average number of flow events in review arca/year: ]
Describe flow regime:
Other information on duration and volume:

Surface flow is: i6f. Characteristics:

Subsurface flow Explain findings:
[ Dye (ar ot er) tes perfonned

Tributary has (check all that apply):
[[] Bed and banks
[1 oHWM® (check all indicators that apply):
[] clear, natural line impressed on the bank [] the presence of litter and debris
[J changes in the character of soil [[] destraction of terrestrial vegetation
[1 shelving [] the presence of wrack line
[] vegetation matted down, bent, or absent [} sediment sorting
[1 leaf litter disturbed or washed away [J scour :
[] sediment deposition [] multiple observed or predicted flow events
7] water staining- [] abrupt change in plant community
[ other (listy;
[ Discontinuous OHWM.” Explain:

I£ factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by: Mean High Water Mark indicated by:

[} oil or scum line along shore objects o M survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
[ physical markings/characteristics [L] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other list):

(iii) Chemical Characteristics:
Characterize fributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). Explain:

Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[] Habitat for:
[ 1 Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:
f_] Other environmentally-sensitive species. Explain findings:
L1 Aquatic/wildlife diversity. Explain findings:

A natural or man-made discontinuity in the OFFWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or wheze the
OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow regime (e.g., flow
over a rock outcrop or threugh a culvert), the agencies will look for indicators of flow above and below the break.

"bid.



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

e

Flow is: Bk List. Explain:

Surface flow is: B
Characteristics:

Subsurface flow: Bkl Fxplain findings:
[1 Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[1 Separated by berm/barricr. Explain:

(d) Proximity (Relationshi
Project wetlands are
Project waters are Picl
Flow is from: Pitk: f, _
Estimate approximate location of wetland as within the

to TNW
i river miles from TNW,
§t aerial (straight) miles from TNW.

fe Eist floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed characteristics;
etc.). Explain: ‘
Identify specific pollutants, if known:

(iii} Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[l WVegetation type/percent cover. Explain:

[] Hahitat for:
[] Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: PiekEiase

Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Pirectly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any
wetlands adjacent to the tributary to determine if they significantly atfect the chemical, physical, and biological integrity of a TNW,
For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more
than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and



its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine
significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of
significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in
the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to cargy pollutants or flood waters to TNWs, or to
reduce the amount of pollutants or flood waters reaching a TNW?

Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and Hfecycle support functions for fish and other
species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological
integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

L

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings
of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD;

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TINWs.
Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands,
then go to Section HL.D:

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or
absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section IT1.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT

APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area;
TNWs: linear feet width (ft}, Or, acres.
Wetlands adjacent to TNWs: acres,

RPWs that flow directly or indirectly inte TNWSs,

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that tributary
is perennial: Courthouse Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank,
scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition,
leaf litter washed away. Courthouse Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Sam Knob and
the most current Natural Resource Conservation Service Soil Survey for Transylvania County. Solid blue line features on these
mapping conventions typically represent perennial streams. Perennial flow has been observed by Corps representatives during
numerous visits toe the Balsam Grove, North Carelina vicinity.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are jurisdictional.

Data supperting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
B4 Tributary waters: 300 linear feet 30 width (ff).
Other non-wetland waters: acres.

Identity type(s) of waters:

Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TN'W or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a TNW is
jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply}:
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
B tlands directly abut RPW and thus are jurisdictional as adjacent wetlands,
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

#Ses Footnote # 3.



indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section HLB and rationale in Section I.D.2, above. Provide rationale indicating that wetland is directly abutting an
RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Idata supporting this conclusion is
provided at Section ITL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

121 Wetlands adiacent to such waters, and have when considered in combination with the tributary to which they are adjacent and with
similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this conclusion is
provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.)” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION
OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS (CHECK
ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

&} Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters; linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
|54 Wetlands: acres.

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers Wetland

Delineation Manual and/or appropriate Regional Supplements.

=1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR factors (i.e.,
presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional judgment (check all

that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA H() for review
consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Fellowing Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such a
finding is required for jurisdiction {check all that apply):

Non-wetland waters (i.e., rivers, sireams): linear feet, width (1t).
-Lakes/ponds: acres. i

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION 1V: DATA SOURCES. :

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked and
requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data shects/delineation report.
[_] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
.S, Geological Survey Hydrologic Atlas:
[ USGS NHD data,
[ 1 USGS 8 and 12 digit HUC maps.
U.8. Geological Survey map(s). Cite scale & quad name: Sam Knab.
USDA Natural Resources Conservation Service Soil Survey. Citation: Transylvania County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map{s}:
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_1 Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific litcrature:
Other information (please specify):

RIS

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S: Army Carps of Engineers

This:form should be completed by following the instructions provided in Scetion IV-of the JD Form Insiructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD) .4 ) M I M~

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: S0 =00l A NcOT / M 341 l SY/WOOII

PROJECT LOCATION AND BACKGROUND INFORMATION Bridge 310 on SR 1709 (Cane Creek Road) va /L"L
State County/parish/bordugh: Jackson City: Sylva
Center conrdinates of site {(lav/long in‘degree decimal format): Lat. 35.34017°N, Long. 83.17226>W.,
Universal Transvérse Mercator:

Name of nearést waterbody: Cane Creek {Class-C Tr.)
Name of nearest Traditional Navigable Water (TN'W) | into which the 1qmtie resource flows: Fuckasegee River
Name of watershed of Hydrologic Unit Code (HUCK06010203010050;
B4 Checkif ‘map/diagram of review area and/or polential umsdlcuonal areas i/are available upon tequiest.
1 Checkif ather sites (c.g:, offsitc. mifigation sites; disposal sites; etc...}are-associated with this.action and are recorded ona

different:ID forns,

C

D.  REVIEW PERFORMED FOR SITE EVALUATION (QHECK. ALL THAT APPLY):

B oOffice (Desk) Determiiation. Daté: August 20, 2013 | t 5 s L‘,b_(
B4 Field Determination. Date(s): November 16,2011 n (C' “L

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

ve no. “navigablewaters of the US"w [thm Rivers-and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) inthe
rewe\\ area [Requiired]
L] ‘Waters subject to the ebb and flow of the tide,
] Waters-are presently used, or have been used in the past, or may be susceptibie for tise to transport interstate: of foréign’commerce:
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISBICTION,
There Are “waters of the U.S within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in'the review arca. [Requiived]

1. Waters of the U.S,

a; Indicate presence of waters of U.S. ini réview area {eheckaall that apply): !
TNWs, including territorial seas
Wetlands'adjacent 1o TNWs:
Relatively permanentw aters” (RPWs) that flow-directly orindirectly into TNWs
Non-RPWs that flow directly or indirecily tiito TNWSs N
Wetlands direetly abutling RPWs that fow:directly orindirectly into TNWs
Welands adjacent to but notdirectly abutiing RPWs tHat Hoiy direetly-or uld:rcui) into TNWs
Wetlands adjacent to non-RPWs thiat flow diceetly. or indirectlyinto TNWS
Impoundments of jurisdictional waters:
Tsolated (inferstate of intrastate) waters; incliding isolated wetlands

nn-mmmmim

b.. Identify (estlmale) size of wateérs of the U.S. in the review area:
Noun-wetland waters: 150 linear feet: width () Sand/or acres.
‘Wetlands;  acres.
¢. Limits (boundawies) of jurisdiction based on: Establislied by OHWM.
Elevation of established OHWM (ifknown):

2. ‘Non-reguiated w atershwetlands {checlcif wpllcable)
. I’otentna[lv |ur:sd1ctmn'd watersand/or wethinds were: aswssed Wwithin the mﬂe“ drea’and determined to be not jurisdictional.

Exphain;

v Boxes: chcuked below shall be'suppotted by completing thie appropriate sections in Section 11l betow.,
2 ¥or purposes of. this form, an RPW is defined as a tributary that is-not a TNW and that typically flows year-round or Hias continuous ﬂo“ at Teast “seasonally™
{e s typically 3 months).

Suppemnu documentation is presented in Section lHLE.




SECTION 11l CWA ANALYSIS
A. TNWsAND WETLANDS ADJACENT TO TNWs

Thieageicies will assert jurisdiction over TNWS dnd wetlands adjacent t0 TRWs. If the aguaticresource is a TNW, complefe
Section 1ILA.1 and Section [FLD.1, ‘only; ifthe. aquaticresource isa wetlaid adjacent toa TNW, compiete Sections ITLA.T and 2.
-and Section TILD. I otherwise, seeSection ILB helow..

LOTNW
Jdertify TNW:

‘Swnmarize rationale supporting deterniination?

2, ‘Wetlandadjacent-to TNW
Summarize rationale sypporting, meiusmn fhiat wetland is “adjacent™;

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

THis section summarizes information regarding characteristies of the tributary and its adjacent wetlands, if: any, and if helps
determine whether or uot the standavds for jurisdietion established under Raparios iave beeii miet.

The agencies Wil assert jurisdiction over nai- navnglblc tributari ies oF TNWs where the tributaries ave “relatively permanent
waters” (RPWs), l.e, tributaries that typically flow year-round or: have centinuaus flow at feast seasonally (g typically 3
nionths}. A wetland that directly abuts an RPWis also jurlsdlctmml I the aquiatic Fesourceis not a TNW, but has year-round
(perennial} flow, skip.to Section HED.2, If the aquatic resourceisa wetland dir ectly abutting a teibutary with perennial ﬂow
skip to Section HLD .

Awetland that is-adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in tlie récord any available information that docunients the existence of a significait nexus between a
relatively pernranent frxbut'zry that is not per ennial (and its ﬁd]acent wetlands il 'mv) and a tiaditional navigable water, even
though asignifieant nexus finding is not required as a matter of law.

If the waterbody' is ot an RPW, or a wetland directly abutting an RPW, a:JD will require additional data to defermine if the
waterbody lias a snam? cant néxus with a 'I‘I\W If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tnbutary in-combination witlyall of its adywent wetlands, This s:gmﬁc*mt nexus evaluation that.combines; for
analytical purposes, the tributary and ali of its adjacent wetlands is used whether'the réview area identified in the JD request is
the tributary, or its adjmceut wetlands, or bath. If the JD covers a‘tributary with adjacent w cﬂands, mmplcte Scctmn LB for
thie teibutary, Section 1T1,B.2 for any ensite wetlaiids, and Section HLB.3 for all wetlands ad jacent to that tnhut'trv, beth-ensite
and offsite. The determination whether a- swmf‘ cant nexus'exists is déternifned in Section I11LC below.

I.  Characteristics of non-TNWs that flow directly or indirectly into TNW

(i General Aren Conditions:
Watershed size:
Draindge areas ke Last
Average annual rainfall;  inches
Avéragéannual snowfall:  inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows direetly into
[ Tributary: flows through P

st tributaries before entering TNW.

t river miles from TNW.

Project waters are ] { river miles from RPW.

Project waters.are erial {straighit) miles from TNW.
Profect witers.are Pick List gerial (straight) miles from RPW.
Project waters cross-or serve as stafe boundaries, Explain:

‘Projectwaters-are Pi

Idéntify flow route to TNW?;
Tributary stream order, if Knovn:

FNote that the Jnstructionial Guidebodk contains additional informaticn régarding swalés, ditches, washes, and; erosional featires generally:and i the arid

\\"cat
F!ow route can be described by identifying; ¢.g., {ributary a, which flows through the review ared, o flow inta tribtary h which thien flows inte TNW,




(by General Tributary Characteristics (check all that apply);
Tributary is: [ Nataral
[ Adtificial {man-made). Explain:
[ Manipilated {man-alteted).. Explain:

Tributary prop{:r’ltes with respect 1o top of bank (estimate):
Average widths  feet
Average depth:  feet’
Average side slopes: Pick L »,'t.v

Pritnary tribufary substiate composition (checkall thal.apply):

[ sitts: [ sands [ Conierete
"1 Cobbles ] Gravel 7 [ Muck
[ Bedrock [ vegetation: Fype/% cover;.

1 Other. Explain:

Tributary eondition/stabitity {é , fifghly eroding, slmmlmw mks] Explain::
Presence of run/riffle/pool: Lomple\eq Explain:

Tributary géometry: Pick List ,

'I‘rlbutary gmdzem ('1ppmxnmie average sl ope): %

() Flow:
Tributary |)I‘0‘»’ld€‘i for: Pick List'
Estimate averdge numbcr of flosw gy ents’ m review arm’w:dr Pick List
Describe flow regimes:
Othet information-on duration-and volume;

‘Surface How is; Pick List. Characieristics: .

Subsurfice Tow: Plek List. Explain findings:
L1 Dye (or othier) test performed: .

Tributary has (check all-thatapply):
[1 Bed-and banks'
71 OHWM® (eheck all indicators that apply):
1 clear, natural ling inipressed.on the bank
[ changesin the character of soil
 shelving

thie présence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line.

. stour ‘
. multiple observed ot predicied How events:
- abrupt change in plant community

ediment deposition

vegetation miatted down, bent, orabsent [ sediment sorting
vater Slamma O

O
0
[ leaf lifter disturbed or washéd away
O s
L

If factors other than the OHVWNwere used fo deteriine lateral.extent of CWA jurisdiction (cheek all that apply):

1 High Tide Line idicated by: 11 Mean Hwh Water Mark ifidicated by
] oil-or scum line along shore objects [ survey to available datum;
{1 fine shelt or debris deposits (foreshore).  [] physical imarkiigs;
[ physical markings/characteristics [ vegetation fines/chaniges in vegetation types.

{1 ‘tidal.gauges
1 other dlist);

(iif) Chemical Characteristiesy

Characterize tributary (e.g., water color is clear, discolored, oily film;water quality; general watershed characteristics, cte.)..

Explain:
1dcnt1t} specific pollutants, if known:

A natgialof mak-nade discontinuily in the OHWM does aot necessarily sever jtxrrSdlctioxa'(e g, Whire the sticim mn’;mrinb flows underground, of where
the OTIWM has been réinoved by developient or agriculturat practiées).. Where there#s 4 bréak in thie OHWM that is unrelated to the waterbods’s flow
regime {e.g., How overa rock vuterop or through 2 culvert), the agencies will Eook for indicators of flow above and below tlie bresk.

7

Ibid.




) B;o!ogml Chatacteristics. Channel supports (theck all that apply}:
[T} Riparian corridor. ‘Characteristics (type, dverdgs widthy:
[ Wetland fringe. Characteristics:
£ Habitat for:
] Federally Listed: ﬁpecws ‘Explain firidings:
1 Fish/spawn arcas. | plain findings: .
F1 Oter envrmnmenmlly-sensxtl\'e species. Explain tindings:
D ‘Aquatic/wildlife: dl\tf'\ll) . Explain findings:

Characteristics of wetlands adjacent to non-TNW thiat flow divectly or indivectly info TNW

(1), Physical Characteristics:
{2) General Wetland Characteristics;
" Properties;.
Wetland size:  ‘acres
Wetland type. L‘(phm
Wetland quality. Explain: . :
Project wetlands crossor serve as state boundaries, Explain:

(by General Flow Rehtiomhm mﬂl Noii~’] 1‘\‘“"
Flow is: Pick List. Expldin:

Surface tlow isy Pick L
Characteristics: .,

Subsurface flow: Pick List. Explain hndmo:
[ Dyé (or other) test “perfornied:

(€} Wetland Adjacéncy Determination 1lh Naon-THW:
D Directly abutting;
[ Not direetly abutting:
] Discrete wetland h)dmiogac conriection, E\phm
) Fcologtcal connection.. Explain:
1 Separated by berni/batrier, Explain;

(d) Proximily ( I{etauonshm) to TNW
Praject w cthands ar t river miles from TNW.
Project waters are P agrial (straight) miles from TNW.
Flow is front: ] k v
Estimate approximate ioc'moa of wetland as-within the Py

(i5). Chemieal Cliaracteristics:
 Characterize wetland systeny{e.g., water color is-clear, brown, oil filnyon surface; water quality; genemi watershed.
chardcteristics; ¢te.).: EXplaiii:
[dentify specific poliutants, if known:

(iti) Biologieal Characteristics. Wetland supports (check all that-apply):
[ Riparian buffer. Characteristics (type, average width):
(] Vegeration type/percenticover. Explain:
[[] Habitat Jor:
L] Federalty Listed species. Explain findings:
(3 Fish/spawn areps. Explain findings:
[[1 Other environmentally-sensitive species, Explain i‘mdrngs
[ Aquiticrvildlife diversity, Explain findings:

. Characteristics of all wetlands'adjacent to theé tribiitary (if 4ny)

All wetland(s) being considered-in the cumulative analysis:. Pick List
Approximately{ ) acrés i total are helng-considered in.the cumulative analysis,




C.

For cachwetland, specify.the following:

Direetly abuts? (Y/AN) Size (in dcres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical'and physical functions:being performed:.

SIGNIFICANT NEXUS DETERMINATION

A significant nexusanalysis willassess the flow characteristics and functions of the tributary itself and the functions performed
by.any wetlands adjacent to-the tr ibutary to determine if they s:gmﬁcmﬁl) affect the chemical, phvsmai and biological integrity
of a TNV, For each of {he following situations; a signifi icant nexus exists if the {ributary, in conibination with all of its. adjacent
wetlinds, has wore than a specilativeor insubstantial effect on the chemucql, physical andfor Biological integrity of a TNW.
Considerations-when evaluating significant nexus include, but-are not limited to the volume, duration, and frequency of the flow
of water Inl the teibitary and its proxinity to-a TNW, and the fuiietions perfornied by the tributary:gnd gl itsadjacent
wetlands. Itisnot Appropriate to determine significantnexus based solely on-aiy spec:l‘ ic threshold of distaticé (e.g: hetween a
‘tributary and its adjacent wetland or between a tributary and the TNW), Similaely, the fact an adjacent wetlaud Tes within or
outside of a flood plain is not solely, determinative of significant nexus:

Draiw confiections between the features documented and the effécts on the TNW, as iterttified in the Rapanos Guidance and

‘discussed in the Instructional Guidebook. Factors to consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacily tor Lﬂ!’l’)’ pollutants or flood waters to
TNWSs, or o reduce the amount of pollutants or flood waters n:u:hma aTNW?2

e Doesthe tnbu!m) i combination with its: adjacent w etlands{if any), pmwdc, habitat and hfecydc support functions for fish and
other species, such as feeding, nesting, spawning; or rearing young for species thatarg present in the TNW?2

&, Does the ibutdry, in combination withits adjacent wetlands (if any}, have the capacity to transfer nutrients and organic-carbon that
support downstreani foodiebs?

o Docs thetributary, ity combination with ity adjacent wetlands (if any); have ather relationships to the physical, chemical, or.
biologieal imegrity of the TNW? ' ' '

Note: the above list of considerations is not inclusive and other functions observed or known to occur should he doeumented
bélow:

1. Siguificant nexus findings for nop-RPYW that kas no adjacent wetlands and flows divectiy'or indivectly into TNWs. Eiplain
findings of presence or absence of significant nexus below, based on the tributary dself theis go fo Section 1HLD:

2. Significant fiexus findings far nomRPW and its adjacent wetiands, where the non-RPW flovvs directly or mdsx ectl) into
T NW, . Explain findings of presence or. absence of significant:nexus below, based-onthe mbmaw in'combination with all of its
adjacent wetlands, then go'to Section ITLD;

3. Signifieant'nexus findings for wetlands adjacent fo:an RPW but that do not directly abut the RPW, Explain findingsof

presenice or absence of swmhmn! nexus below; based on the tributary in combination withall of its adjacent wetlands, then goto:
Section HLD: .

DETERMINATIONS OF JURISDICTIONAL FINDINGS: THE SUBJECT WATERS/WWETLANDS ARE (CHECK ALL

THAT APPLY}:

1. TNWsand Adjacent Wetlaiids, Check all that '1pply and provide size estimates i review area:
C)TNWs:  linearfeet  width.(ft), Or,  acres.
] Wetlands adjacent 16 TNWs:  -acres,

2. RPWS that flow directly or indirectly into TNWs:
Tributaries of TNWs where tributaries typically flow year-round aré _)urﬁdlctmm[ Provide data nmo hale indj Lﬁllﬂ& 11131
{ributary is perennial: Cane, Creck is shownion the USGS topograpinc mapas a pn.n..nnnl streant 7l0$ a},g)

L_l “Tributaries of TNW wiliere tributaries have contintious flow © seasonatiy™ (e.g; ypically thrée monthx ead\ year) ar j
Aot " oo

jurisdictional. Data wuppmtmg this coneluston is provided at Section I[ILB. Providerationale mdxuumg that mbutarv flows
seasonally: .




Provide estimates forjurisdictional walers in {he review area. (dkck all thatapply):
B Tribotary waters: 150 liear feet width (1), 8,
[ Othernon-wetland waters:  acres.

Tdentify-type(s) of waters:

3. Non-RPWs® that floy dik ectly or indivéctly into TNWs.
] Waterbody thatisnota TNW oran RPW, but flows directly or indirectly info.a TNW, and it hasa significant nexus with a
TNW is jurisdictional. Dafa supporting this conclusion is provided at Section HLC.

Provide estimates for jurisdictional waters within the review-area (check-all thal appiy)
[ Tributary walers;  linear feet  width (),
L] Other nonswetland saters:  acres.
Identify type(s) of waters: .

4, Wetlands directly abutting-an RPW that flow directly or indirectly into TNWs,
{1 Wetlands directly:abut RPW and thusare jurisdictional as adjacent wetlands,
- [ Wettands directly-abuiting an RPW where tributarics fypically flow year-round. Provide data.and rationale
indicating that tributary is perennial i Section H1.D:2, above. Provide rationale indicating that wetland is:
dircctly abutting an RPW:

[ Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide dataindicating that tributary is
seasonal in-Section IT1.B and ratienalein Section 111D.2, gbove. Provide rationale indicating that wetlaid is direcily’
abutting an RPWz .

Provide dcredag estimates for jurisdictional Wét"land‘sij:n_"gl:}é Teviewarea:  acrés:

&, Wetlands adjacent to butnot diveetly abutting an RPW that flos divectly or indirectly inte TNWs.
1 Wetlands:that donot directly abut an RPW, bul-when:considered in-combination with the tributacy-to-which they arc.adjacent
and with similarly mmated adjacent swetlands, have a-significant niexus witha TNW.are jurisidictional: Data suppoiting this
conclusionis pmvukd at Section I11.C.

Provide acreage estimiates for jurisdictional wetlands i the review area:  acres.

6. Wetlands adjacent to non-RPWs that flow.directly or indirectly into TNWs,

{E Wetlands adjacenit to such waters; and have when considered in combination with the tribwtary to w hich théy aré adjacent and
with sumlaﬂy situated ddjncmi wetlands, have a. significantoexos with g TNW are jurisdictional, Data suppomne, this’
conclusion is provided at Section TILC..

Provide estitnates for jurisdictional wetlands in the revigw area:  dcres,

7. ‘Impoundmentsof jurisdictional waters”
As a general nile, the impoundment of a jurisdictional tributary remains mrlsdn.nomt!
7] Demonstrate that impoundment was created from“waters of the U:S.,” or
E1 Demonstrate that wiiter meets the critetia for otic. of The catégorics presented above (1-6), o
Denonstrate that water is isolated with a nexus to.commerce (see F; below}.

ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, TIIE USE,
DEGRADATION OR PESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"

1 which are-or-cauld bewused by interstate or foreign travelers for reereational or other purposes.
[ fromiwhich fish or'shellfish arg or could be taken and sold in interstate or foreign cominerce:
[ which are or-could be used forindustrial parposes b} indistries in interstate commerce.

=] iterstate isolated waiers: Explain;

1 Other factors.. Explain; .

Tdentify water body and summarize ratiofiale supporting determination:.

*See Foofiiote #3;

*To, complete the anglysis refer (o the key inSection TILD.6 of the Instructional Guidebook.

Prior fo. asserting or declmmg (\’& A jur lsd;ctmn hased solely on this eategory; Corps Districts will cley ate !!w_ aetion to Corps and EPA HQ for
review consistent-with the process. deseribed in the Cor ps/EPA Meworandum Ragurdmg CHA At Jurisdiction Following Rapmm&




Provide estimates for jurisdictional waters in the review area (check all that apply):
[1] Tributary waters: - liriear feet  width (fi).
E] Other-non-wetland waters:  acres:
Identify type(s) of waters:
D Wetlands: atres..

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALLTHAT APPLY)
If potential wetlands were assessed within the review area, these arcds did nof meet the criteria in the/ 1987 Lorps of Engincers
Wetland Deliheation Manual and/or. appropriate Regional Supplcm(mts

[ Review area included isolated waters with no substantial nexus to mtcrsm: {or tarugn) commerce:.
[ Prior to the Fiir 2001 Supreme Court decision in *SJ PANCEC, thie review drea would have been regulatcd b’ised wielv on the’

‘\hamlory Bird Rule” (MBR).
, do not meet the “Significant Nexus™ standard; where such 4 finding is réquired for jurisdiction. Explain;
] Otiur (c\plam, if riot covered above);

__Prowdc acreage estimates for rion- )unsdlcnoml vwdters in the review dred, where thic sole polcmrtl blm‘; of Jumdmilon is:the MBR
“Factors (i.e., presence of migratory birds, presence-of’ endangered species, use of water for irrigated agru:u!tuu}, using best professional
.;udgment (cht.ck allthat apply): ‘ o

1 Non-wetland waters (i.c., . rivers, streams):  Jinear fest  width ().

Lakes/ponds:.  acres; o o

[1 Othet non-wetland wateis:  acres. List type of aquatic résource:

Wetlands:  acres;

Provide acreage estimates for non-jurisdictional waters in the review area that donot mieet the “Significant Nexus™ standard, where such

a finding is required for jurisdiction {check all that apply): v '

[l Non-wetlaitd waters (i.¢., rivers; streams):  Jinear feet,  widih (f).

[ Lakes/ponds:  acres. ‘

[ Othernon-wetland waters;  ‘acies. List type of aquatic resotirée:

Wetlands:  acres: ,

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Datareviewed for JD (check all that apply - checked items shall be included in case file and, where-checked

and requested; appropridtely reference sources below):
> Maps, plans, plots orplat submitted by or on behalf of the applicant/consultant;
Data shects prepared/submitted by or on behialf of the applicant/consulan,
[T Office eoncurs with data sheets/delinieation feport.
[T Office does not.concur with data sheets/delineation repott,
Data shects prepared. by the Corps:
Corps navigable waters’ study:
.S, Geological Survey Hydrologic Aflag:
[ JUSGS NHD datii.
[ USGS 8 and 12 digit HUC maps.,
U.8. Geological Survey map(s). Cite scate & qu'rd name:
USDA Namral Resources Congervation Service Soil Survey, Citation:
National wetlands inventory map(s). €ite name:
State/Local wetland inventory niap(s):
FEMA/FIRM maps: _ .
100-year Floodplain Elevation is:  (National Geodeetic Vertical Datun of 1929)
Photographs: []:Aerial (Name & Date):
or B Othier (Nanie & Date): Projéct Site Fanuary 2012
Previous determination(s). File no.'and date of response letter:
Applicable/supporting case laws
Apphcabk/suppomno scientific literatures

Othier information (please specify): Mg/i}cg, G LS n’lkp

)Su:zt:m mmmmm ooo o

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps-of Engineers

This form should be-completed by following the instructions provided in Section IV of the JD Form In’s,tmcﬁonil Guidebook,

SECTIONT: BACKGROUND INFORMATION ' ‘\ (_J
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD) L\}Q )

B. DISTRICT OFFICE, FILE NAME, AND N,UMBER:&H’M) A0 4 - 00003 VDA l %V'”(zf‘— IR AEIE \D\V ‘('

€. PROJECT LOCATION AND BACKGROUND INFORMATION Bridge 207 on SR 1313 (East Fork Road)
State: NC County/parish/borough: Jackson City: Dilisboro (Savannah Commumty)
Center coordinates of site (ht/!ong i degree decimal form'u) Lat. 35.28763° N, Long. 83. 23809°W.
Universal: Transversé Mercator:
Name of nearest watérbady: East Fork aavannah Creek (Class C'Fr.) and an unnamed tributary to E.F. Savannaly. Creek
Name-of'nearcst Traditional Navigable W ater (TNW) into w hich the aquatic resource flows: Tuckascgee River
Nanieof w atcrshed or H'. drologlc Umt (,ade (l II;C) 06610203(?20030

dxﬁerent D imm

D. REVIEW PERFORMED FORSITE EVALUATION (CHY KALL THAT FPLY)
D Office (Desk) Detérmination: Dats: November 27,2012 l"\'
P Field Determination. Date(s) Novenber 16,2011

SECTION II: SUMMARY OF FINDINGS

A. RHA SECTION [0 DETERMINATION OF JURISDICTION,

There Areno “navigable waters of the U.8." within Rivers. and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in tlie
review area [Requiredy o
' [l Waters subject to the ebband flow of the tide.

Il Watérs are presently used; or have beén used in the past, or may be susceptible for use to transport interstate or forcign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION:

“waters of the U8 within Clean ‘Water Aci,(C\S’A)jl,i ﬁs‘di{:ﬁoix (ds-defined by"33 CFR part 328) i the review area; (Requeired]

1. Watersof the U.S,
&, Indicate presence of watees of U.S. in veview area {cheele all th’it apply): k.

TNWs, including temtonal seas

Wetlands adjacent to TNWS
Relatively permanent-waters™ (RPWs) that flow directly.or indirectly inte TNWs
Non-RPWs that flow dmctly ‘or indireetly into TNWS

Wetlands directly abutling RPWs that flow dlrecﬂy or indirectly: into TNWs
Wetlands adjacent to but not directly-abutting RPWSs that flowdirectly or indirectly into’TNWs
Wetlands adjacént to tion-RPWs that flow directly or indirectly into TNWs
Empoundments of 3unsdmnmml waters

Isolated (interstate or intrastate) waters, including maiated wetlatids

ﬂﬂﬁuummﬂn

b. Tdentify (estimate) size of watersof the U.S, in the review area:
Non-wetlarid waters: 250 linear feet: width )y 2.&12 and/or  acres:
Wetlands: acres;

c. Limits (boundaries) of jurisdiction based on: |
‘Elevation of established OHWM (il knovn)::
2. Non-regulated waters/wetlands (check if 'tpphcahle)

[ Potentially jurisdictional waters andfor wetlands. werg assessed ’snihm the review area and determined to be not jurisdictional,
Explain:

: Boxes checked below shall be supporied by completing the nppropmln sections in Section IH below.

¥ For purposes. of this forn, an ‘RPW is defined asa (nbuldr} that is niot a TNW and that typically flows year-round of has contintious flow at ledst “seasonally™

(e.g., typically 3 months).
I Su pporting documentation is presented i Section TLF,




SECTION LII: CWA ANALYSIS

A

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWS and wetlaids ﬂdrtcent to TNWs. If theaquatic resotreeisa TNW, complete
Section HL.A:1 and Section TILD. L. only; if the aguatic resourceis a wetland adjacenttoa TNW, complete Sections IILA.T and 2.

.and Seetion IILD. 1.7 otherwise, see Section ITLB below,

. TNW
Identify TNW; |

Summarize rationale supperting determination;

2. Wetland adjacent to TNW
Summiarize rationale supporiing conclasion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

“This section sunimarizes information regarding characteristics of the tributary and its adjacent wetlands, if any,.and it helps

determine whether o not the standards for jurisdiction established wnder Rapanoshave been niet,

The agencies will assert jurisdiction over non:nav lgqble tributaries of TNWs whereé the tributaries are “relatively pernianent
waters” (RPWs), Le. tributaries that typically flow year-round or have continuous flow:at least seasonally (e.g., typicaity 3
months): A wetland that directly abuts an RPW is alse Jur;sdlct:on-\h I the aquatic resource is not-a TNW, but has year-round’
(perennnl) flow, sklp to-Section T1LD.2. Jf the aquatic resource is awetland dir ectly. 'lbuttmgﬂ tributary with pe:emnal flow,
skip to Section ITLD.4.

A wetiand thatis:adjacent to but that'dees net directly abut an RPW requires a significant nexus evaluation, Corps districts and

EPA regions will inclide in the record any available inforination that docaments the existence of a significant aexiis bétween a
velatively per ‘iiinent tributar y thatis not perennial (amf its adjacent wetlands if any) and:a t» aditional mvlgable water, even
though a:significant nexus finding is' ot required as # niatter of law.

If the water lmdy isnotan RPW, or a wetland' dirgetly abutting an RPW, 2 JD will réquire additional data to determine if the
waterbody liasa srgmﬁmnt mexits with s TNW, If the tributary has. adjacent wetlands, the significant nexus evaluation anist
coisider the trlhu{ary in combination with all of its adjacent wetlands. This: significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its-adjaceint wetlands is used whether the review area identified in the JD reguestis
the tributary, orits adjacent-wetlands, or botl, If the JD covers a tributarywith adjacent wetlands, complete Section 1ILB.1.for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section 11LB.3 foi-all wetlands adjacent to that tributary, both ousite.
and offsite. The deterniination whetheér a significant nexus-exists is determined in Section IILC below.

I, Characferistics of non-TNWs that flow divectly or indiveéctly into TNW

(i) Generat Area Conditions:
Watershed size:
Drainage area’:
Aver‘zgc annual rainfall; inches
Average annual smowfalls  inches

(i} Physical Characteristics:
{a} Relationship with TNW:
[ Tributary flows directly into TNW.
Or ributary flows :hrottbh Pick

fributariés befors entéring TNW,

Project waters are P tver miles from. TN'W.

Project waters are river miles fron RPW.

Project waters are Piek List acrial (strmghl) miles from TNW.
Project waters are P acrial {straight) miles from RPW.
Project watérs ¢ross or serve as'state boundaries: Explain:

Tdentify flos route to TNW®
Tributary stream order, if know e

* Note that he Instructional Guidebook contains additional information regarding swales, ditches, washes, and ¢rosional feaum.x generally and iv'the arid

West,

*Flow route can b deseribed by "id,tmifying, e:g., tributary a, which flows through the review area, to flow tuto {eibutary b, which then flows into TNW.



(b} General Tributary Characteristics (check-all that agn Iy):
Tributaryis: [N| Natural
. ] Artificial (man-made), Explain:
] Manipulated {man-altered). Explain:

‘Fributary properties with respect o-top of bank (estimaie):
Average width:  feet
Average depth:  feet
Average sideé slopés: Pic

Primary tributary. substrate composition (check all'that apply)r

] sitts ] Sands I Concrete
[ Cobbles {1 Gravel ] Muck
[ Bedrock. {1 Vegetition, Type/% cover:

D_ Other, Explain:

Tribitary condition/stability [e:g., inghi) eroding, sloughmg banks].. Explain;
Presence of run/rifile/poot comple\e\ F\p!am

Tributary geotetry: | B
Tributaty gradient (1ppr0\mnte aver. age slope: %

(¢} Flow:
Tributary provides for: Pick. :
Estimate average numbcr of flow events in review arca/ycar: Plck Lisf
Describe flow regime:
Other information on duration and volime:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye {or other) tést performed:

Tributary has (cheek all thatapply):
[[] Bed and banks »
[T oHWNM® (check all indicators that-apply):
- [ clear; natural Jine impressed on the bank [] the preseiies of litter'and debris
[ changesin the character of soil [ destruction of ferrestrial vegetation
[ shelving ; [] the preseice of wraek ling
[1 vegetation matted down, bent; orabsent [  sediment sorting
[ jeaf litter disturbed or washed away: 7 scour '
[] sediment deposition O multiple obsérved.or predicted fiow everits
{1 swater: staining [ a abrupt change in plant community
{1 oither Qistyy
1 piscontinuous OHWM." Explain:

If factors other than the OHWi wereused fo éntemisale lateral extent of CWA: mrledlcnon {check all that 'xppl} ¥

[ High'Tide Lirie indicated by! ‘Mean lhgh Water Mark indicated by:
[1 -oil.or scum line along shore objc:ct's [ survey to available datumy;
[ firie shell or debris-deposits (forestiorey [ physical markings;
] phiysical mark:ngs!charactensncs (] vegetation hnes/changes in vegetation types:

[] tidal gauges
[ ather ist):

{m) Chemical Characteristics:
Charscterize tributary (e, water color is clear, discolored, oily filni; water quality; general watershed characleristics, ete).
Explain:
1dentify specific poi!utmts if kriown:

A patiiral or man-niade discontinuily in the OHWM does not fgcessarily sever Junsdlctmn {g.g;, where'the stream tempnmn]y flows underground, or where”
the OHWM has been removed by development or. agricultural pmcuccs) Where there is a break in the OHWNM that is unrefated fo the Waterbody's flow
regime (e.g., flowaver a rock outerop or through a-culvert), the agencies w il look for indicators of flow above and below the break,

"Rﬁd.



(iv) Biologi¢al Chavacteristics. Channel supports {cheek all that qppl))

Riparian corridor; Charieteristics {(type, av erage width): .

O Wetland fringe.. Characteristics:

] Habitat for:
[ Federally Listed speciss: Explaip findings:
[ Fish/spawn areas: Explain findings: .
1 Other em’lronmcmaﬂy sitive.specics ‘Explain findings
[ Aquatic/wildlife diversity. Explain findiiigs:

2, ‘Characteristies of wetlands adjacent to non-TNW that flow directly o indivectly into TNW

(i) Physical Charaeteristics:
(a) General Weélland Characteristics:
Properties;
Wetland size; acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundams Explain:

General Flow Relationship with Non-TNW:

(b)

Flowis: P ist. Explain:
Surface Mowvisi Pick
Characteristics:
Subsurface flow: Pick List. Explain findings: .

[J Dye (or other) test performed:

(¢} Wetland Adjacency Determingtion with Non-TNW:
O Directly abutting
[J Not directly abutting:
[] Discrete wetland hiydrologic comiiection: Explain:
[J Ecological eonnection. Explain:
{0 Separated by berm/barrier. Explain:’ -

N
Erivermiles fom TNW.
st-aerial (straight) niles:from TNW.,

(d) Proximity (Relationshiy
Project wetlands are
Praject waters are
Flow is from: , , ] N
Estimate approximate location of wetland as within the P

st floadplain.

(i} Chemical Characteristicst
Characterize wetland system {e.g,
 characteristics; ¢1¢.). Explain:
Tdentify specific pollutants; if known:

water color is-clear, hrown, ofl filn-on: surface; water qnahiy’ general watershed

(iti) Biatogical Characteristics, Wetland supports (che(‘k all'that apply)t
Riparian buffer. Characteristics:(type, AVETARC W fdth):
v egetation type/percent cover., Explain:
[0 Habitat for:
[] Federally Listed species, Explain findings:
[ Fislifspawri areas. Explain findings:.
[} Other environmentaily-sensifive species. Explain ﬁndmgs
{1 Aquatic/wildlife diversity: Explain findings:

3. Characteristics.of ail wetlands adjacent to the tributary (if any)
All wetland(s) bcmu considered in the cumulative. analysis: |
Approximately (  Yacresin'total are bemg considered in the cumulative analysis.




C.

“wetlands, has:more than a speculative or insubstantial effect

For eachwetland, specify the following;

Directly abuts? (Y/NY Size (in acres) Directly abuts? (Y/N) Size (in dcres)

Summarize overall biological, cherical'and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A Slgmﬁc'mt nexus analysis will assess the flow characteristics and functions of the tributary itseif and the functions performed

by any wetlands adncent fo the tributary to determine if they signifi cantly affeet the chem:cal pliysical, and blOlﬂglC"ll infegrity
6f a TNW. For each of the fcllomng situations, a signifieantiexus exisfs if the tributar ¥ it combination withall of its adjacent
 the chemical, physical and/or hiological integrity of 4 TNW.
Considerations when evaluating significant nexus-inelude, but:ave not liniited to the volume, dum!lon, and frequency. of the flow
of water in the tributar y and its proximity to a7 "NV, and the functions performed by the tributar y and all ifs adjacent.
wetlands, Itis nof appropriate to determinie significant néxus based. solély on any spwf ic thresfiold of distance (. between a
tributary and its'adjacent wetland or between a tributar ¥ and the TNW). Similarly, the fact an ad]m:ent wetland lies within or
outside of a floodplain is not sofely determinative of significant nexus,

Draw cannections between the features: dacumenfed and the effects-on the TNW, as identified in the Rapanos Guidance and

disciissed it the Instruc!mxnl Guidebook. Factors to cons;der piclide, for example;

s Daesthe tributary; inconibination with its adjacent wetlands {ifany), hiave the capacity to carry pollutants or. flood waters to
TNWs;, orto reduce the amount of pollutants or flood waters régehing & TNW?

o.  Does'the tnimtary in combination with its adjacent wetlands (if any), pmvldc habitat and- lzfccycie support fanctions for fish and
otheispecies; such as feeding, nesting, spawning, or rearing young forspecies that are present in the TNW?'

e Doesthe tributaty, in combination with its '1dmccm wetlands (if any ), have the capacity to. transfer nutrients and organic carbon that

stipport downstream foodwebs?
s Doesthe tributars' in'combination with its ad}acezlt wetlands (if any), have otligr felationships to the physical, chemical, or
blolog;c'zl integrity-of the TNW?2 :

Note: the above list of considerations is not inclusive and other functions observed or known to oceur should be documented
helow:

1. Significant nexus fi indings for non-RPW that has no adjacent wetlands and flows directly or indircetly info TNWS, Fxpl‘un

findings of presence or abserice of significant nexus below, based on the tnhulary itself, then go-to Section HL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where: thie non-RPW flows diveetly or indirecily into
TNWs. Explain findings of presence or absence of significant nexus. below, based on the mbuhry in-eorubination with all ofits
adjacent-wetlands, then golo Section HL.D}

presence or abseme oI sxgmtmam nexus below based on thc mhutary in comblmtlan W uh all ofits ndpcem Wi ethnds, timx go to
Section HED: .

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSAWETLANDS ARE (CHECK ALL
THAT APPLY):

1. TRWs and Adjacent Wetlands, Cleckall that apply and provide size estimates in review drea:
[:l TNWs:  linearfeet  width (), Or,  acres.
[7] Wetlands adjacent to TNWs:  acres,

2. RPWs that flow directly or indivectly into TNWs.
. Tributarics of TNWs: where tributaries typically flow yeat-round ar¢ jurisdictional. Provide data and rationale mdxcatmg that

tribuitacy is perennial: Bast Fork Savannah Creek has a well-defined chiannel approximately 12 fect in width and is shown BP W’ﬂL

_'the USGS map as perennial. The unnamed tributary bas a well—defined chiinnel and has good flow onseveral site visits.
[] “Tributaries of TNW where tributaries have continuous floiw “seasonal 19" (e, typically three inonths each year) are
;unsdxcnonal Data supporting this conclusion is provided at Section IILB.. Provide rationale indicating that iributary flows
‘seasonally:




Provide estitmates for jurisdictional watersin the r¢viev-area (checkall that apply):
E Trnbular) watersi 250 linear feet width (tt} 2 &12
| Other nonswetland waters:  acres;

Telentify type(s) of watérs:

3. Nou-RPWs® that flow: divectly: or indirectly inte TNWs,
[] Waterbody that is nof « TNW or an'RPW, but flows directly or iidirectly into-a TNW, and it has a significant nexus with
TNW is jurisdictional. Data'supporting this conclusion is provided at Section IILC,

Provide estimiales for jurisdictional waters within the review drea (cheek all that apph'}
[] Tributary waters:  finear feet  width (f1).
. Othernon-wetland waters:  acreg.
Identity type(s) of waters:

4, Wetlands dircetly ﬂlmttmg an RPW that flow directly ov indivéctly into TNWs.
{:l \Veﬂmds directly abut RPW:and thus are Jurisdictional as adjacent wetlands:
Wetlands d:rcctlv abutting-an RPW where ttibutaries: typxca!lv flow year-round, Provide data and rationale
mdicatmg that tributary is perennial i Section 111.D:2, above. Provide rationale mdlcmng that wetland is

(hreuly abiitiing an RPW;

. Wetlands directly abutting an RPW where tributaries typically: flow “seasonally.” Provide data indicating that tributary is
-geasonal in Secuon HLB and rationale in Section TILD.2 2,-above. Provide rationale mdrcatmg that wetland is direetly

abutting an RPW:

Pravide acreage estimates for jurisdictional wetlands in the review area:  acres..

5. Wetlandsadjacent-to but not directly abutting an RPW that flow directly orindirectly into TNWs.
[l Wetlands that do not ditectly abut'an RPW, but when c¢onsidered-ifi: combination with tlie tributary to.which they are adjacent
and with ‘mmhrky situated-adjacent wetlands, havea sxomﬁczmt nexus with a TN W are jurisidictional, Data supporting this
coriclusion is proyvided at Section ILC:

Provide aereage estimates for jurisdictional weétlands in the review area;  Acres.

6. Wetlands adjacent to non-RPWs that flow divectly or indivectly into TNWs.
[ Wetlands adjacent {o such waters, and hiave-when considered in combination with the tributary to which thcy are.adjacent and
With similarly. situated adjacent wetlands; liave a significant néxus with a TNW aré jurisdictional. Data supporting this
conclusion is provided at Section TILC.

Provide estimiales for jurisdictional wetlands in thereview aréar  acres.

7. Impoundmients of jurisdictional waters,
Ag a gendral rule; the impoundmentof a jurisdictional tributary remains. Jumdxci:oual
[[]1 Demanstrate that impourdriiént was created from “waters of the U.S..”
Demonstraté that water meets the criterid for one of the categories pre;cnted above (1-6), or
Demonstrate that water is-sofated with a nexus fo commerce (sec E below).

E. ISOLATED [IP\TERSTATE OR !NTRA-STATE] IWATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
sucn WATERS (CHECK ALL THAT APPLY):'"

which are o coutd be used by interstate or Toreign travelers for recréational or other purposes.

from-which fish orshellfish are or could be taken and sold-in interstate or forcign commeree,

which are or'could be used for industrial purposes by industrics- i interstate’commierce.

[] interstate isolated waters. Explain:

[[] Other factors. Explain:

*See Footnote #3:
* To.coniplete the:analysis refdr 16:the Key i Section HED.6 of the: Insimclzom! Guidebook:

» Prior to asserting or declining CWA 1urfsdlctlon hased solely on this category, Cm ps Districts will elevate the action to Carps and EPA HQ for
Yoview consistent with the pracess deseribed in the Corps/EPA Mentorandium Re‘"llrlfilfg CHA Act Jurisdiction Following Rapunos,



Identify water bedy-and summarize rationale supporting determinations

Provide cstimates for jurisdictional waters in thie review areq (check all that ﬂppl)’):

[] Tributary waters:  linear feet  width ().
[ Other non-wetland waters:  dcres:

{dentify type(s) of witers:  +
[[] Wetlands: acres.

ZNON-J URISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
[1 If potential wetlands were assessed within the review area, these arcas did not meet the criteria in the 1987 Corps of Entrmeers

~ Wetland Delineation:Manual and/er appropriate Regional Supplemenfs
‘Reéview arca included isolated waters with no substantial nexus to'interstate (or foreign) commerce.
[ Priorto the Jan 2001 Supreme Court decision in “SIANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
Waters do'not:meel the “Significant Nexus™ standard, where suclia fi inding is required for jurisdiction, Explain:
[[1 Other: (explain, if'not covered: ?bove)

) varde acreage estintates for non-Junsd:mon'xI waters in the review area, where the solc potential basis:of Jun:.dxctmn is:the MBR

factors (L., presence of migratory birds, presence of endangered spetics; use of watér for irrigated agriculiure), using best pmi&sswndf
Jjudginiént (check all that apply):

[} Nonswetland waters (ixc., rivers; streams):  lincar feet  width (1),

Lakes/ponds:  acres.

Other non-wetland waters:  acres: List type of aquatic resource:

71 Wetlands:  acres. ‘

Provideacreage estimales for non-jurisdictional waters in the review arca that do ot meet Ihe: *Significant Nexus” standard, wherésuch
a finding is required for: mnsd:ctlon (chisck all that app!})

[ Non-wetland waters (i.e., rivers; streams): linear feet,  width (i),

[] Lakes/ponds:  agres,

Other non-wetland waters:  acres. List {ype of aquatic resource:

Wetlands;  acrés.,

SECTION 1V: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for 3D (clicck all thiatapply.- checked items shall be included in case file and, where checked

and requested; approptic iately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant;
Data sheets p:cparcd/\ut)nxltted by aron- behialf of the applicant/consultant,
[} Office concurs with data sheets/delineation report..
[ Office docs not coneur with data sheets/delisieation report:
Data sheets prepared by the Corps: .
Corps navigable waters? stidy: .
U.S. Geological Survey Hydrologic Atlas:
[J USGS NHD data.
[T UsGS 8 and 12 digit HUC maps.
U.S. Geolagical Survey map(s). Cife scale' & quad name:
USDA Natural Resources Consérvation Service Soil Survey: Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inveniory m'lp(s)
FEMA/FIRM maps:
100-year Fioodplain Elevation is:  (National Geodectic Vertical Datum of 1929)
Phetographis: [] Aerial (Naimg & Date)r
or B Other (Name & Date): Project Site Jannary 2012
Previous determination(sy. File o, and.date of response letter:
Applicablefsupporting case [aw:

Applicable/supporting scientific im:lrj(tjire ﬂ-(, ¢ &\&”MP

Other information (please specify):

H’HE}

7@!!{3 :»m__llmul

B. ADDITIONAL COMMENTS TO SUPPORT JD: This JD form includes East Fork Savannahi Creek and a 2-foot wide tributary to
Savanunah Creek that is within 25feet of the project and flows into Savannaly Creek within 75 feet of the bridge.. _




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S: Army-Carps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Tnstructional Guidebook.

SECTION I: BACKGROUND INFORMATION 1.

A. REPORT COMPLETION DATE FOR APPROVED . JURISDICTIONAT. DETDRMINATION (D) D\ \ ’l‘z

B. DISTRICT OFFICE, FILE NAME, AND NUE\'!BER:‘,sﬂw(g\O‘q/_ 0 0loY “CM‘ W ’ja\%l m L l (

‘C. PROJECT LOCATION AND BACKGROUND INFORMATION: US 64 Turning Lane:at SR 1300, Fires Cr, Road \/ \L(/
Stater NC County/parish/borough: Clay City: Hayesville %‘\

Ceriter coordinates of site (fat/long in.degree decimal format): Lat 35.054126° N, Loiig -83.892484° W,
Universal Transverse Mereator:
Name of nearest waterbody: UT to Sweetwater Creek (DWR Class: ‘WS 1V)
Name of riearest Traditional Navigable Water (TNW) into which theaquatic resource flows: Hiwassee River:
Name of waterslied or Hydrotoglc Unit Code 148 JUC): Hiwassee River (HUC 0602600206001 0y
] Check if map/diagram of review area and/or potential jurisdictional areas isfare available upon request.
1 Cheek if otlier-sites (¢.g., 0ffsife mitigation sites, disposalsites; €te...) dre associated with this action and #ire recorded o
different.ID forni.

D. REVIEW PERFORMED FOR SITE EVALUATION (CH TCK ALL THAT APPLY)

X Office (Desk) Determination. Date: November 26, 2012 { lgﬂct LH 3’[ “\(r

[X Field Determination. Date(s): September 20, 2012

SECTIONII: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION,

wavigable waters of the U.S." within Rivers and Harbors Act (RHA) Jumﬁictxon (as defined by 33 CFR pait 329)inthe

feview drea. [Regirived]

Waters subject {o the-ebb and flow of the tide..

] Waters are presently used, or have beenrused itt the past; or may be susceptible for use to transport interstate or forcign comnierce:
Explain:

‘B. CWA SECTION:404 DETERMINATION OF JURISDICTION,

“Svaters of the U.S.” within Clean Water Act(CWAY jurisdiction (as defined by 33 CFR part 328} in the review arca. [Required]

i, Watersof the U.S.

A Indlmte presence of watersof UL, inreview area (check all that 'zppig) 1
. TNWS, including t€eritorial s¢as
Wetlands adjacentto TNWs
Relatively permanent waters® (RPWs) that flow direetly or mdzrecllv into TNWs
‘Non-RPWs that flow directly or indirgetly into TNWSs
Wetlands directly-abutting RPWs thai flow dne«,tly orindirectly into TNWs
Wetlands adfacent to but not directly-abutting RPWSs that {low directly or Hitdirectly i mm TNWs
‘Wetlands-adjacent to-non-RPWs that flow directly or indirectly inte TN Ws
‘Impoundments of jurisdictional waters
Isolated (interstate or iitrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review areat
Non-wetland waters: 30 linear feet: 6 width(ft) and/or acres.
Wetlands: acres.

¢ Limits (boundaries)-of jurisdiction based on:
Elevation of established OHWM (ifKnown): .

2. Non-} egulated waters/wetlands (check iFapplicable):®
1 Potentially jurisdictional waters and/or wetlandsvere assessed within the review area imd determined to be notjurisdictional.
Explain:

! Baxes cliecked below shiall be suppoﬁed by completing the appropriate sectionsh Section 1 below,
2 For-purposes.of this. Torny, an RPW is defined as a fributary that is nota TNW and that typically flows year-roufid or has contintous flow at feast “seasonally”
(e £ ypically 3 months).

Suppumng ‘dacumentation is presented in Section HLF.




SECTION HiL: CWA ANALYSIS
A. TNWs AND WETLANDS ADJACENT TO TNWs

The ageitcies will assert jurisdiction over TNWs and wettands: adjacent to TNWs. I the aquatic vesource.isa TN, complete
Seetion HLA.T and Section 11LI.1. only; if the aquatic resource is 4 wetland adjacent to'a TNW, ¢omplete Sections IILA. and 2
and Section IILD.L; otherwise, seeSection TILB below.

LOTNW
Identify TNW; .

Suniiiarize fationale supporting determination: .

2. Wetland adjacent to TNW
Suniiarize rationale supporting conclusion that wetland is *adjacent™ .

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This'scction sumimarizes information regar dmg cliarscteristics of fhe tributay y and its adjrcent wetlands, ifany, :md ithelps
determine whether or not the standards for j jur isdiction.established wnder Rapisios have heen met.

“Theagencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent;
waters” (RPWs), i.e. tributaries that typically flow year-vound or liave continuous flow at least seasonally (eig. typically 3
“nionthsk A wethand that directly abits an RPW is also jurisdictional. If the aquatic resgurce isnot a TN, but has year-round
{perennial) flow, skip-to Section. IILD:2, if the aquatic resourceis a wetland divectiy abutting.a tributary with perennial flow,
skip to Section TH:D.4:

A wetland that is adjacént to but that does not dnectiy abutan RP\V requucs a s»gﬂtf‘ cant nexus gv sduatum Corps districts and
EPA regionis will include:hy thietecord any available information-that documents the existenceafa stgnlf‘ icant nexus hetween a
relatively permanent tributary:that is not pexennnl {and its sidiacent wetlands'if any) and x teaditional riavigable w*lfer, even
though a significait iiexus finding is not requived as'a matter of law.

Ifthe waterbody! is not an RPW, or a wetland directly abutting an RPW, & JD will require additional data to determinie if the
waterbody hias a significant nexus with a TNW. If thetributary hias adjacent wetlands, the significant nexus evaluation must
consider the tributary in-combination with all of its adfacentwetlands, This significant nexus evaluation that t:ombmes, for-
.mmlyﬁc'ﬂ purposes; the teibutary dnd all ofits ad]acent wetlands is used whether the review area identified in the.JD requestis
the tributary, or-its adjacent-wetlands, or both. If the JD.covers a tribitary with adjacent wetlands, complete Section [ILB:1 for
the tributary; Section 1LB.2 for any ensite wetlands, and Section:JILB.3 for alt wetlands ad jicentto that tributary, both onsite
and offsite. The determination whether a srgmﬁmnt nexus.exists is determined in Section ILC below.

I Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) Géner al Areq Condition

“Watershed size:

Drdinage aréa: .
Average annual rainfal inches
Average annual snowfalls inchies

(i) Physical Characteristics::
4} Rel’itlomhlg with F\'W
[ Tributary flows directly into TNW,

O Tnbutary flows. thmugh trxhut'\ru,s beforeentéring IN\\’

river miles from TNW,

river miles from RPW.

Project waters are aerial (straightymiles from TNW.
Prajéct waters are acrial(straight) nnles from RPW.
‘Project waters cross-or serve as.state boundaries. i:\pi(un

Project watersare
Project waters are

Identify flow route to TNW™:
“Tributaty stream order, if known:

* Note thiat the Instructional Guidebook contains. additionat information regardmc swales, ditches, washes, and crosional features generally-and in the arid
\\’es(
* Flow route can be described by identilying, e.g:, tributary-a, which flows throiigh the reviéw area, fo flow info tributary b, whicli thien flows inte TNW.




{b) Geieral Tributary Characteristiés (check all that apply):
Tributary is: T3 Naturat
[1 Adificial (man-made). Explain;
[J Manipulated (man-altered). Explain::

Tributary properties with respect to'top of ,‘bailk‘(csifillﬁ,lé};r
Average widtly feet
A\'cmg«. dcpih fe ’

Priﬁm_hr}{trib’ma‘r:,* substrate compasition (check all that apply):

[18ilts ] Sands [[] Concrste
[} Cobbles {1 Gravel Chviuck
[ 1'Bedrock [T Vegetation. Type/% cover: '

[ Other. Explaii:

Tributary condition/stability [e:g., highly crodmg, sloughing banks], Explain:
Presence of run/rifile/p [nple\es Explain:

Tribittary géometry:
Fributary gradient (appmwnate average:slope): %

(¢} Flow:
Tributary provides for: §
Hstimate average number of flow évents: iti review areafycar:
Deseribe flowregine:
Other information on duration and volume:

Surface flow is: ]

{. Chavacteristics:

Subsurface fow: st. Fxplain findings:
73 Dye (or otlier) test performéd:

Tributary has {check all-that apply):
- [ Bed and banks
[T 01WM® (check all indicators that apply):

multiple observed or predicted flow events
abrupt change in plant-community

sediment deposition
{1 water staining
£ other (list):
1 Discontinuoiis OHWM.” Explain:

[T clear, natiral ling impressed on the bank [ the presence of litter and debris
[1 changes inithe characler of soil 1 destruction of {errestrial vegetation
[ shelving [ the preserice of wrack line
[ vegetation matted down, bent, orabsent []. sediment sorting
[ leat litter disturbed or washcd away 1 scour
O O
]

tf faclors other than the: OHWM twere-used fo determine lateral éxtent of CWA jurisdiction {check all that apply):

Higli 'Tide Line indicated by: ~Mean: i[lgh Water Mark indicated by

7 il or scum line along shore objects [} survey:to-available datum;
[] finte shelt:ot debris deposits (foreshore) [ physical markings:
O physxcai m*irlung:./clnractcnstncs Ej vegetation hneafch'mges in vegetation:types.

[] tidal gauges
[1 other (list):-

(iii} Chiemical Characteristies: ] ;
Characterize tributary (e.g., watet coloris clear; discolored, oily filin; water quality; general watershed characteristics, ete.).
Explain; '
Identify specific pﬁllutants if known:

°K mnuml or man-made discontinuity inthe OHWM:does not necessarily'sever Junsdicllon {€.g.; where the stieam temporanly fibws: tnderground, or \xhc.re
the OHIYM has been removed by development or agricultural practices). Where thereis @ break in the OHWM that is urrelated 1o theé watcrbody's flow
regime (e:g ., flowovera rock autcrop or througha cufvert; the agencies will Took for indicators of How ahove and below the break:
B

ibid..




{iv) Bmtoglcal Characteristics, ‘Chanuel suppor ts {clieck all that apply):

Riparian corridor. Charicteristiés (type, average width}:

1 "Wetland f‘rmge Characteristics: .

[ Habitat foir
] Federally Listed species. Explain findings:
[ Fislvspawn areas. Explain fi ndings::
{1other environmenally-sensitive species. Explain imdmgs
] Aquatic/wildlife diversity. Explain findings:

‘2. Characteristics of wetlands adjacent to non-TNW that flow directly or indivectly info TNW

(i} Physical Characieristics::
{a) General Wetland Characteristics:
 Propertiés;
Wetland size acres
Wetland type. Explain:
Wetland quality. Explain: » 7
Project wetlands cross orserve as state boundaries: Explain:

ationship with Non-TNW:

®) ‘
Explain:

Surface flowi
Character

‘Subsurface Hlow: ‘Explain findings:
[ Dye:(or other) tést'perf

(¢} Wetland Adjacency Determination with Non=TNW:
[ Directiy abutting
[ Not direcily abutting
'l Discrete’ v.ethnd hydroiogic ‘connection. Exphm <
[T] Ecological connection. Explain:
1 Séparated by bernybarrier,. Explaint

() P

ijcct Wi '1tefs acrial (str'nght) ml!us from TNW,
‘Flow is from:

Estimate appro:

Floodplain.

Iocation of wetland as within the P

(n) Chenucal Clmractenst:cs.
Characterize wetland system (e. ., water colot is clear, brown, il filoy o surface; water quality; general watershed
characteristies; etc.): E\plam
Identify specific pollutants, if known: .

(m} Biological Characteristics. ‘Wetland supports (check-all that ’\pplv),
, Riparian buffer: Clraracteristics.{lype, av Crage W :dth) -
] Vegetation type/percent cover. Explain:
f1 Habital for:
[ Federalty Listed species. Explain findings: .
{1 Fis/spawn arcas. Explain findings:
{71 Other envirommentally-sensitive species,. Explain findings:
[F Aquatic/wildlife diversity.. Explain findings:

3. Characteristics of all wetlands ndjacént to the tributary (if any
Allw uti'md(s) bcingf;‘:onsidc'rgd in the uunm‘htivc 'm"xls'si

1we.cumylative analysis..




For each wetland, specify the following:

Directly abuis? (Y/N) Size (in acres} Direetly abuis? (Y/NY Size (in-acres)

Suniniarize overall biological, cherhical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION:

A significant nexus analysis will assess the flow charicteristics and functions of the tributary itself and thie functions performed
by any wetlandsddjacent o the tributary to-deterniine if they. sngmﬁcanﬂy affect the chemical, pliysical, and biological integrity
of & TNW Fon each of the follewi ing sx(mtmns, 4 sxgmﬁc'mt nexts exists’ 1{ the tﬂbuhr), in co 'tlon mth all of its adjacent

Cunsrderthns W hen ev.tluatmg SIgmf cant ne\us mclude, huf are not llmlted to the volume, dura(mn, and flequency of the flow
of water in the tributary and its pr owmty to'a TNW,and the functions perfarmed by the tributary and all its adjacent
wetlands. Itis not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similariy, the fact an adjacent wetland lies within or
outside of a floodplain is not solely deterniinative of sxgml’ ieant nexus,

-Draw connections between the features documented and the effects on tlie TNW, as identified in the Rapanos Guidance and

discussed i the Instructional Guidebook, Factors to-consider include; for emmple

# Does the tributary, i conibination with its adjacent wetlands (if any), have the capacity to-carry pollutants or flood waters to
TNWs, or toredace (he amount of poliuhnts or flood waters reaching a TNW?

o Doesthe tributary, i combination with-its adjacent wetlands (it any); provade habitatand ]lfccycle support functions for fish-and
othier species; such-as feeding, Hesting, spawning, or redring young for species that are present n the TNW?

¢ Does the tributary, in combination with its adjatent. wetlands (kfan)) have the capacity to teansfer autrients-aiid orgamo carhon that
support downstream foodwebs?

o Does the tributaty, iti-combination with'ifs adjacent wetlands (if any), havc other relationshipsito the physsca! chemical, or
bielogical integrity of the’ TNW?

Nete: the above listof coitsiderations is not inclusive-and other functions ebsérved or known to accur should be documented
below:

1. Significantnexus findings for non-RPWY that has ne adjacent wetlands.and flows directly or.itidirectly inte TNWs. Explain
findings of presence or-absence of significant nexus below, based on the-tributary itsclf, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly inte
TNWs, Explain findings of presence ¢ absence of significant nexus below, based on the tributary in combmatmn sith all of its
adjacent-wetlands, then goto Section TILD:,

3. Significnnt nexus findings for wetfands adjncent to-an RPW but that do not directly abut the RPW. Explain findings of
presence or abisence of significant-nexus below, based on the tributary in:combination with all of its-adjacent wetlands; then-go fo
Section TLD; ’ '

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

i.  TNWsand Adjacent Wetlands. Check all that apply and provide size estimates in reviow area:
TNWsi  linear fest seidth (1), Or; acres:
Wetlands adjacent to TNWSs; acres;

2. RPWsthatflow diréctly or indirectly into TNWs.

- Tributaries of TNWs where tributaries iyp;cauy flow year-round are jurisdictional, Provide data:and rationale jndicayj ng ma(
h wJ

tributary-is perennial: The stream i3 shown.on the USGS tepographic map as a bluc lined stream {perennial)
] Tributaries of TNW where tributaries have continuous flow* scasomlly (e, lvpually thrée months each §ear) are

seasonally:

NN\EE

jurisdictional, Data supporting this conclusion i provided at Section IILB. Provide rationale indicating that- tributary flows O" 9_“

o\\\ﬂ

H




‘Provide estiinates for Jurisdictiorial waters in the revietv arca (check all thatapply):
50 l‘:fbuhry waters: 30 linear feet 6 width (ﬁ}
L Othcr_nmmwcﬂmd walers: ACTES.

Edentify type(s) of waters:

3. "Ion-RPWs ﬂlai flow-divectly or indirectly iuto TNWs.
2] Waterbody thiat is 110t 4 TNW. or tin RPW, biit flows directly or indirectly into a TNW, and it hasa significant nexus with g
TNWiisiurisdictional. Data supporting this conclusion is provided at Seetion HLC:

Provide estimates for jurisdictional waters within the review ares (check all that apply):
[] Tributary waters: finear feet width {fi).
[ 1 Othicr non-wetland waters: deres. .
Identify type(s) of waters:

‘etlands.directly ﬁbuumg an RPW that flew divectly or fitdirectly into TNWs,

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW-wheré (ributarics typically flow. vear—round Provxdc data and rationale.
indicating that tributary is perennial in:Section 11 1.D.2, above. Provide rationale indicating that wetland is

directly abutting én RPW;

Pl ‘Wetlands directly abutting an RPW whire tributaries typically flow “seasonally.” Provide dafaindicating that tributary is
seasoiial it Section HLR and rationale in Seetion HI.D:2, above. Provide rationale indicating that wetland is direetly

aia.uttrﬂ? an RPW: .

Provide acreage estimates: for jurisdictional wetlands in the review area: acres.

5 Wetlandsadjacent to but not directly nbutting an RPW thiat Mow directly or indireetly inte TNWSs.
Wetlands that donot directly abut ain RPAV, hut wlien considered in ¢ombination with the tibutary to'which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidicrional. Dita: supporting this.

conchusion is provided at Section HEC:

Provide acreage estimates for jutisdictional wetlands i the review arca; acres,

tlands adjacent to non-RPWs that flow directly or.indirectly into TNWs,
Wetlands ﬁdjauem to-such waters, and have when considered in combination with the tributary o which they are adjacent and
with: similarly sitoated adjacent wetlands, havea-significant nexusvith a TNW are jurisdictional, Data supportmg this
eonclusionis provided at Section TILC.

Provide estinates for jurisdictional wetlands in the review area: acTes,

7. Inipoundméents of jurisdictional wate: 50
As ageneralrule, the 1mp0undmem ofa jurisdictional tributary remains jurisdictional.
| Demonstrate that impoundinent was created from “waters of the U.S." or
Denionstrate that water meets the criteria-for onie of the categories presented above (1-6), or
1 Demonstrate that water is isolated, with a nexus to commerce (seg i:,,,helm\}

E: ISOLATED{INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION ORDESTRUCTION OF WHICH: COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
sucn WATERS (CHECK ALL THA'I‘ APPLY) 1

| fram which fish or shellfish are-or cau[d be hi\cn and sold in interstate or :torclgn commerce.
which aré or could be used for indusirial purposes by industriés in interstate commerce.

- luterstate isolated waters: Explain::

Other:factors, Explaii:

Identify water body and summarize rationale supporting determination:

¥See Footaote # 3.
* To-complete the 'm'li) iy refer 16 the keyin Section 1LD.6 of the Instructinal Guidebook.:

¥ Prioi-to asserting ot dechining CWA jurisdiction based solcly on this category, Corps Districts will elevate the action to Corps and EPA 11Q for
review consistent with the process described in the Corps/EPA Memorandiun Regarding CWA Act Jurisdiction Fallmvmg Rapunos.




Provide estimates for jurisdictional waters in the review-area {check all that apply):
T rtbutary waters:: fisigar feet width (fz)

Other non-wetland walers: acres.

: Idmmy type(s) ofwaters: :

[l Wetlands: acres,

F.. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
A ar potemml wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manualand/or approprmte Regional Supp[e;nent-;
L.l Review ares included isolated waters witli no substanitial nekus to interstate {or-foreign) commerce,
[ Prior to the Jan 2001 Suprcme Couirt decision in “SIANCE,” the review area would havi been regulated based s solely o1 the
“Migratory Bird Rule” (MBR)..
Waters do not'mcet the “SIgmﬁcam Nv{us stmxd‘lrd W hcrc such a finding is required for jurisdiction. Explain:
Other: (ﬁ\p”‘llfl, ifnot covered abovc) .

Provide-acreage estimiates for Hon- [umdmnom[ waters'in the review aréa, where the sole potc.nttaf basisiof jurisdiction isthe MBR
factors {i.e., presence of migratory. birds, presence of endangered species, use of water for irrigated ngriculture), using best professional

udgmcnt {check all that apply): v o
Non=wetland waters {i.e., rivers, streams): - linear feet width (ft),

Lakes/ponds: fcies, v
Otheriion-wetland waters: acres: Listtype of aquatic resource:
Wetlands: acres,. )

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
afi ndmg is réquired for Junsdlctmn (check alt that apply):

Non=wetland waters (i.e., rivers, streams): linear feet,. width (ft).
Lakes/ponds: ai:re;S. ,
1 Othernon-wetland waters: acres. ‘Listtype of aquatic resource:
- Wetlands: acres.. '

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be‘included in case fi le and, where checked
and rtquested appropnatclv reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consuitant:
Dita sheets prepared/submified by of on behalf of the applicant/constiliant,
~ [ Office concurs with data sheets/delincation report.
{3 Office doesnot-concur with. dafa sheets/délineation fépoit.
" Data sheets prepared by the Corps:
Corps'navigable waters® study:
LS. Geological Survey Hydrologic Atlas:
{1 USGS NHD data.
[ USGS 8 aud 12 digit HUC maps. ,
B us. (Jcniogxcai Surveymap(s). Cite scale & quad name: 1:24,000; Pedchtree.
i1 USDA Natural Resources Conservation Service Soil Survey, Citation:
National wetlands invénlory map(s).. Ciename;
State/Local wetland:inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: {National Geodectic Vertical Datumy of 1929)
} Phelographe D Aerial (Name. & Date); R
or P Other (Narite & Date):Culvert’ site Scpicmbcr 20,2012,
Previous dctcrmmauon(s) File no: and date of responsc letter:
Applicable/supporting case lasv:

Applicable/supporting scientific l;tcmt;m: HC%—' b\\& YYULP

Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DE"[ERMINATION FORM
U.S. Army Corps of Engineers
This form should be compieted by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): April 14, 2014

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2014-00672, Mountain Housing Opportunities,
Inc. / Joe Quinlan

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Buncombe City: Asheville,
Center coordinates of site (fat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.59339,
-82.39078

Universal Transverse Mercator:

Name of nearest waterbody: unnamed tributary to Swannanoa River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Swannanoa River

Name of watershed or Hydrologic Unit Code (HUC): French Broad

Check if map/diagram of review arca and/or potential jurisdictional areas is/are available upon request.

2l Check if other sites (e.g;, offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
. Office (Desk) Determination. Date: 4-14-2014
Field Determination. Date(s): March 20, 2014

SECTION 1I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There £ ki ;Sj.j “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part
329) in the review area. [Required]

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

Axe “waters of the [.5.” within Clean Water Act (CWA) jurisdiction {(as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
£ TNWs, including territorial scas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of furisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 161 linear feet: 3 width (ft) and/or acres.
Wetlands: acres.

Elevatlon of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

Jjurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 11l below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has conlinuous flow at least
“seasonally” {e.z., typically 3 months).

* Supporting documentation is presented in Section I0LE.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW,
complete Section IILA.1 and Section I1.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITLA.1 and 2 and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conchusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round {perennial) flow, skip to Section [IL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section TILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EP A regions will include in the record any available information that decuments the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the
significant nexas evaluation must consider the tributary in combination with all of its adjacernt wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section ITE.B.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IILC below,

1. Characteristics of non-TNW5s that flow directly or indirectly into TNW

(i} General Area Conditions:

Watershed size:

Drainage area:

Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[7] Tributary flows directly into TNW
[ Tributary flows through ¥4

tributaries before entering TNW.

: river miles from TNW.

£ river miles from RPW.

Project waters are } ; aerial (straight) miles from TNW,
Project waters are } { aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW>;
Tributary stream order, if known:

(b) General Tributary Characteristies (check all that apply):
Tributary is: [} Natural

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional fea‘ru:es generally and in

the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow inte tributary b, which then flows into
NW.



[ Artificial (man-made). Explain:
[] Manipulated (man-aktered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side sfopes: Pic

Primary tributary substrate composition (check all that apply):

[ silts [1 Sands . ] Conerete
1 Cobbles ] Gravel [ Muck
[] Bedrock [T Vegetation. Type/% cover:

[T Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry

Tributary gradient (approximate average slope): %
(c) Flow: )

Tributary provides for: ] i

Fstimate average number of flow events in review area/year: ¥
Describe flow regime:
Other information on duration and volume:

Surface flow is: |

it Characteristics:

Subsurface flow: t. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):
(] Bed'and banks
[} OHWM? (check all indicators that apply):
[] clear, natural line impressed on the bank
[ changes in the character of soil
[T shelving
H vegetation matted down, bent, or absent

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

I o

leaf litter disturbed or washed away scour
[ sediment deposition multiple observed or predicted flow events .
[ water staining 1 abrupt change in

plant community
[ other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
221 High Tide Line indicated by: =if Mean High Water Mark indicated by:
] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
O other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biclogical Characteristics. Channel supports (check all that apply):
[] Riparian corridor. Characteristics (type, average width): .
[] Wetland fringe. Characteristics:
] Habitat for:
[ Federally Listed species. Explain findings:

“A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
vnrelated to the waterbody’s flow regime (e.g., flow over a rock outerop or through a cubvert), the agencies will ook for indicators of flow above
and below the break.

"Ibid.



[[1 Fish/spawn areas. Explain findings: .
[] Other eavironmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{(b) General Flow Rclatlonshlp with Non-TNW:

. §t. Explain findings:
] Dyc (or other) test performed:

(¢} Wetiand Adjacency Determination with Non-TNW;
[] Directly abutting
[] Not directly abutting
{1 Discrete wetland hydrologic connection. Explain:
[1 Ecological connection. Explain:
L] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands ar : river miles from TNW.
Project waters t acrial (straight) miles from TN'W.
Flow is from: I

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown oil film on surface; water quatity; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width}: .
[] Vegetation type/percent cover. Explain:
[ Habitat for:
[7] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis
Approximately ( } acres in total are being considered in the cumulatlve analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directlv abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the funetions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. Tt is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
deferminative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

= Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifzcycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢  Doesthe tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known te occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or ahsence of significant nexus below, based on the iributary itself, then go to
Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIED:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
2 TNWs: linear feet width (ft}, Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

@ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: the unnamed tributary to the Swannanoa River originates at a spring head en
site. Professionals observed flow. Additionally it is a blue line stream on the USGS topographic map, NC-Oteen
Quad which in North Carolina means it flows more than 3 months out of the year making it a perennial stream.

| Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide ratienale indicating that

tributary flows seasonally: .

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 161 linear feet 3 width (ft).
Other non-wetland waters: acres.

Tdentify type(s) of waters:

3. Non-RPWs?® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is previded at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
{1 Tributary waters: linear fect width (ft).

¥See Footnote # 3.



%} Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWSs,

';:,_' Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I1LD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section ITL.B and rationale in Section [HLD.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional weilands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

[ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conchision is provided at Section 1IL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

- Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusien is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

Bl Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING iSOLATED WETLANDS, THE USE,
DEGRADATION OR BESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

EZl from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

I Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (fi).
it} Other non-wetland waters: acres.

Identify type(s) of waters:
i Wetlands: ACres.

F. NON—J URISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
=1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Fan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above): .

?'To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

9 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HOQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.




Provide acreage estimates for non-jurisdictional waters in the review area, where the sale potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture}, using
best professional judgment (check all that apply):

Non-wetland waters (i.c., rivers, streams): linear feet width (ft).

| Lakes/ponds: acres.

EZl  Other non-wetland waters: acres. List type of aquatic resource:

Bl Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction {check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

£ Other non-wetland waters: - acres, List type of aquatic resource:

El Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,

_B.

where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[1 Office concurs with data sheets/delincation report.
] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
f  Corps navigable waters’ study:
| U.S. Geological Survey Hydrologic Atlas
] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
] U.S. Geological Survey map(s). Cite scale & quad name: NC- ()tccn
- USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s}):
FEMA/FIRM maps: . :
100-year Floodplain Elevation is: (Mational Geodectic Vertical Datum of 1929)
Photographs: [[] Aerial (Name & Date):
_ or [] Other (Name & Date):
#2  Previous determination(s). File no. and date of response letter:
2| Applicable/supporting case law: .
| Applicable/supporting scientific literature:
Other information (please specify):

ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION Y- 2%~ QD]?
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: €& AW ~ Q<@ Qo) U~ 0077 7

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:North Carolina County/parish/borough: Buncombe City: Asheville ]
Center coordinates of site (lat/long in degree decimal format): Lat. 35.514909° N, Long. -82.604533° §.
Universal Transverse Mercator:

Name of nearest waterbody: Boring Mill Branch

Name of nearest Traditional Navigable Water (TN'W) into which the agquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Il Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
Field Determination. Date(s):

SECTION IT: SUMMARY OF FINDINGS
A. RHA SECTION 10 DPETERMINATION OF JURISDICTION.

There | } “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Regquired)

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.5.” within Clean Water Act (CWAY} jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas

Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimaie) size of waters of the U.S. in the review area:
Non-wetland waters: 408 linear feet: 3 width (ft} and/or 0.03 acres.
Wetlands: acres.

<. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below,

% For parposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “scasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.




SECTION III: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITL.A.1 and 2
and Section I11.D.1.; otherwise, see Section II1L.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is alse jurisdictional. If the aquatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section IILD.2. If the aquatic rescurce is a wetland directly abutting a tributary with perennial flow,
skip to Section 1D 4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evalunation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law,

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TN'Ws that flow directly or indirectly into TNW

(i) General Area C mldmon

Watershed size:

Drainage area:

Average annual ramfall inches
Average annual snowfall: inches

(ii) Physical Characteristics:

(a) Relationship with TNW:
7] Tributary flows directly into TNW.
[1 Tributary flows through } tributaries before entering TNW,

ver miles from TNW,

 river mites from RPW.

Project waters are ]  acrial (straight) miles from TNW.
Project waters are ¥ ist aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are ¥

Tdentify flow route to TNW":
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.

% Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TN'W.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [[] Natural
[ Aniificial (man-made). Explain:
"] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate);
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ Silts [ Sands ] Concrete
] Cobbles L] Gravel ] Muck
[ Bedrock [1 vegetation. Type/% cover:

[[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry
Tributary gradient (approximate average slope): %

{c) Flow: )
Tributary provides for: Piek L
Estimate average number of f

Describe flow regime:
Other information on duration and volume:

events in review arca/vear:

-

Surface flow is: ||

. Characteristics:

Subsurface flow: P f. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

] Bed and banks

[1 oBWM?® (check all indicators that appty):
[} clear, natural line impressed on the bank
[ changes in the character of soil
[] shelving
L] vegetation matted down, bent, or absent
[ 1eaf litter disturbed or washed away
[ sediment deposition
[] water staining
"1 other (list):

[ Discontinaous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

O00o00ad0

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
[0 physical markings/characteristics 7] vegetation lines/changes in vegetation types.

[ tidal gauges
[T} other (list):

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

%A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"hid.



(iv) Biological Characteristics. Channel supports (check all that apply)

Riparian corridor. Characteristics (type, average width):

[] Wetland fringe. Characteristics:

[[] Habitat for:
[ ] Federally Listed species. Explain findings:
[ ] Fish/spawn areas, Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2,  Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(iy Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Surface flow is:
Characteristics:

Subsurface flow: | Explain findings:
[[] Dye (or other) test performed:

(¢} Wetland Adiacency Determination with Non-TNW:
[ Directly abutting
1 Not directly abutting
[C] Discrete wetland hydrologic connection. Explain:
[] Ecological connection, Explain:
[] Separated by berm/barrier. Explain:

(d) Proximi Relatlonshl
Project wetlands are ¥
Project waters are
Flow is from: B
Estimate appr0x1mate Iocation of wetland as within the P§

TNW
81 river miles from TNW. |
aerial (straight) miles from TNW. |

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific potlutants, if known:

(iti) Biological Characteristics. Wetland supports (check all that apply):
[l Riparian buffer. Characteristics (type, average width): .
[l Vegetation type/percent cover. Explain:
O] Habitat for:
[1 Federally Listed species. Explain findings:
[] Fish/spawn areas. Bxplain findings:
[1 Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Bl
Approximately ( ) acres in total are being considered in the cumulative analysis.




C.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? {(Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the fributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. Tt is not appropriate to determine significant nexus based solely on any specific threshold of distance {e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floedplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly inte
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TFNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: tinear feet width (ft), Or, acres,
Wetlands adjacent to TNWs; acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Strong flow, defined bed and bank, sinuosity.
&) Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typicatly three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 408 lincar feet 3 width (ft).
i Other non-wetland waters: acres. i
Identify type(s) of waters:

w

. Non-RPWs that flow directly or indirectly into TNWs.
i] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section [I1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

=] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section II.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

s. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN'Ws.

] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional, Data supporting this
conclusion is provided at Section IILC,

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

etlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section {I1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

i Demonstrate that impoundment was created from “waters of the U.8.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6}, or
Demonsirate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:

*See Footnote # 3.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

1® Prior to asserting or declining CWA jurisdiction based selely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos,



Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres,
Identify type(s) of waters: .
El Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
] If potential wetlands were assessed within the review arca, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based golely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain;

Other: {explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check afl that apply):

. Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

&l Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding {s required for ]unsdtctlon (check all that apply):

=1 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A, SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
] Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report,
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
(] USGS NHD data.
1 USGS 8 and 12 digit HUC maps.
U.S. Geologicat Survey map(s). Cite scale & quad name:1:24K; Asheville Quad.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: 1X] Aerial (Name & Date}:NCCGIA, 2010.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Apptlicable/supporting scientific literature:
Other information (please specify):

i

i
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B. ADDITIONAL COMMENTS TO SUPPORT JD: JD Form #1 applies to the stream labeled #1 on Figure 5.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD) Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION - /
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): q 9’%, ;)’D Kf

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: & ( € SWo— R&E-4 QoY - 00777

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:North Carolina County/parish/borough: Buncombe  City: Asheville
Center coordinates of site (lat/long in degree decimal format): Lat. 35.514909° K, Long. -82.604533° 3"3
Universal Transverse Mercator:
Name of nearest waterbody: Boring Mill Branch

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105

Bl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

f7] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...} are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[ Office (Desk) Determination. Date:
Field Determination, Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION,

There 2 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
rewew area. [Requ:red]
Waters subject to the ebb and flow of the tide.
ﬁﬁ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

% “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply)
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands
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b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 554linear feet: 7 width (ft) and/or 0.09 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Esfa
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
El Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months}.

3 Supporting docamentation is presented in Section TILF.



SECTION III: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IT1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section ITLD.1.; otherwise, see Section ITL.B below.

1. TNW
Tdentify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Raparos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RP'WSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional, If the aquatic resource is not a TN'W, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aguatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands, This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IT1.B.1 for
the tributary, Section TILB.2 for any onsite wetlands, and Section ITL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITLC below.

i. Characteristics of non-TN'Ws that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: ]
Drainage area: : 1
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly i
O Tributary flows throug

t tributaries before entering TNW.

river miles from TN'W,

st river miles from RPW.

Project waters are ¥ aerial {straight) miles from TNW.
Project waters are ¥ aerial (straight) miles from RPW,
Project waters cross or serve as state boundaries. Explain:

Project waters are §
Project waters arc §

Kdentify flow route to TNW?;
Tributary stream order, if known:

* Note that the Tastructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
% Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW,



(b) General Tributary Characteristics {check all that apply):

{c)

Tributary is: ] Natural
[] Artificial (man-made). Explain:
[_] Manipulated (man-altered). Explain:

Tributary propertics with respect to top of bank (estimate):
Average width: feet
Average depth: N
Average side slopes; P

Primary tributary substrate composition {check all that apply):

[ silts [] Sands ] Concrete
[C] Cobbles [ Gravel ] Muck
[] Bedrock [ Vegetation. Type/% cover:

[[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes Explain:

Tributary geometry:
Tributary gradient (approx1matc averago slope): %

Flow: _

Ttibutary provides for: P

Estimate average number of flow events in review area‘year: J
Describe flow regime:

Other information on duration and volume:

Characteristics:

Surface flow is: |B

Subsurface flow: B t. Explain findings:
[J Dye (or other) ¢ performed:

Tributary has (check all that apply):

[[] Bed and banks

O] OHWMS® (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil
[} shelving
[] vegetation matted down, bent, or absent
3 leaflitter disturbed or washed away
[] sediment deposition
] water staining
1 other (list):

O Discontinuous OHWM.” Explain:

sediment sorting
scour

I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
F-] High Tide Line indicated by: Fl Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;

[[] fine shell or debris deposits (foreshore) ] physical markings;

[0 physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Charaecteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain:

Identify specific pellutants, if known:

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OFTWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"hid.

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line

multiple observed or predicted flow events
abrupt change in plant community




(iv) Biological Characteristics. Channel supports (check all that apply)
[0 Riparian corridor. Characteristics (type, average width):
[l Wetland fringe. Characteristics:
[} Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TN'W that flow directly or indirectly inte TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General FlowR ationship with Non-TNW:
Flow is: f. Explain:

Surface flow is:
]
Charactenstlcs . |

Subsurface flow: 4 . Explain findings:
[ Dye (or other) test performed

(¢) Wetland Adjacency Determination with Non-TNW:
[ 1 Directly abutting
[ Not directly abutting
[7] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationshi
Project wetlands are
Project waters are
Flow is from:
Estimate appronmatc Tocation of wetland as within the B

to TNW
gt river miles from TNW.
aerial (straight) miles from TNW.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[l Riparian buffer. Characteristics (type, average width): i
[0 Vegetation type/percent cover. Explain:
[[] Habitat for:
[[] Federatly Listed species. Explain findings:
[] Fish/spawn arcas. Explain findings:
[L] Other environmentally-sensitive species. Explain findings:
1 Aguatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: [
Approximately ( ) acres in total are being considered in the cumulative analysis.




C.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biclogical, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

®  Does the tributary, in combination with its adjacent wetlands (if any)}, provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

#  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IFLD:

2, Significant nexus findings for non-RPW and iis adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs, Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with alt of its adjacent wetlands, then go to
Section ITIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.

] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Strong flow, defined bed and bank.
7] Tributaries of TNW where tributaries have continuous flow “seasonally” {e.g., typically threec months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I1I.B. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 534 linear feet 7 width (f).
2] Other non-wetland waters: acres,

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C,

Provide estimates for jurisdictional waters within the review area (check all that apply):
4] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4,  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
i] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directty abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITLB and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow dlrectly or indirectly into TN'Ws,

2] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws,

79 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section ITL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains Junsdlctlonal

24 Demonstrate that impoundment was created from “waters of the U.S.)” o

| Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Il Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"

2]l which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

b2l which are or could be used for industrial purposes by industries in interstate commerce.

5] Interstate isolated waters. Explain:

2] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

$See Footnote # 3.

? To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
2 Other non-wetland waters: acres.
Identify type(s) of waters: .

Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
{7 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

7 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

'; Other non-wetland waters: acres, List type of aquatic resource:

1 Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

L] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

o] Wetlands: acres,

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
] Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
["] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Cotps:
Corps navigable waters® study:
U.S. Geological Survey Hydrologic Atlas
[] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
1.8, Geological Survey map(s). Cite scale & quad name:1:24K; Asheville Quad.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):NCCGIA, 2010,
or {] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: ID Form #2 applies to the stream labeled #2 on Figure 5.
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